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THE  CODETS  OF  EQmTT  AND  COMMON  LAW  IN  IRELAND,  AND  IN 

THE  HOI^SE  OP  LOBDa 


Conrt  of  appeal  in  C^ncrrs* 


tStpotltd  tj  BdoMuid  T.  Btwtoy,  Biq.,  BarrtMw.rt  l^w.3 

[Bbiobs  thb  Losd  Chahcillok  akd  thb  Lobd  Jos- 
ncB  OP  Afpkal.] 

In  thb  mattes  op  Friderick  Oldhi  akd  Ahdriw 
William  Oldbk,  BANKRUFni;  Ex  farti  Sibah 
Ldnbam,  ramoKKB. — June  22, 1863. 

NoHoe — Mariffaffe$^Pur^a9er  for  vahioUe  eonti' 
deration  vnthoiU  nothe-^Qroes  negUgenoe» 

X.  hy  hie  w^  devieed  the  nUeresi  in  a  leaee  for  a 
term  ofyeare  to  A.  ^  B^  eubjeet  to  oeriain  chargee 
thereby  created^  and  appointed  A.  4r  C  hie  eoDecu* 
tore,  A.  4r  ^*  evbeeqnently  exectUed  to  D,  a  nuni- 
gage  of  the  premieee  eomprieed  in  the  leaee^  but  did 
not  produce  the  original  ieaee^  nor  deduce  their  tUle 
to  if  the  indenture  oj  mortgage  merely  reciting  that 
the  premieee  had  been  demimxl  to  X.^  and  were  *'  now 
vested  in  A,  4r  B,^  or  one  of  them^^Jor  the  residue 
of  a  term  of  yeare^  and  no  mentum  being  made  of 
the  will  qfX.^  under  which  A.  and  B.  derived,  nor 
the  charges  created  therebyl  Held,  that  the  mort- 
gagee was  guilty  of  gross  negligence  in  not  requiring 
the  deduction  of  the  mortgagor* e  title  from  X,  and 
therefore  woe  ejected  with  constructive  notioe  of  the 
charges  ortated  by  the  will  oJ  X 

Bt  iiideotare  of  lMflo»  dAted  the  20th  of  Decemher, 
1825,  Henrj  Leader,  of  the  chy  of  Cork,  demiaed  to 
Robert  Oldeo,  tallow  chaodier,  a  honae  and  other 
premides,  s  toate  id  Doacan-atreet,  la  the  pariah  of 
St.  Peter,  in  the  city  of  Cork,  to  hold  to.  the  said 
Bobert  Olden,  hia  exeeutora,  adminiatratOTB,  and  as* 
signs,  for  a  term  of  900  years,  at  a  yearly  rent  of 
£31108.  aterliog.  liobert  Olden,  for  opwarda  of 
twenty  six  years,  carried  on  in  these  premises  an  ex* 
tensive  chandlery  and  soap- making  business,  and 
coutinned  to  do  so  antil  the  date  of  his  death,  which 
took  place  on  the  3rd  of  Febrnary,  1844  By  hia 
will  daly  made,  and  dated  the  27th  of  JanoMJ,  1844, 


Bobert  Oldea  bequeathed  the  iom  of  £200  to  lia 
danghter  filiaabeth,  and  the  snm  of  £400  to  each  of . 
his  danghtersy  Anne,  Adelaide,  Loniaa,  and  Emily 
Olden,  and  chaiged  the  said  five  aereral  anmswith 
Interest  at  6  per  cent,  and  ^so  an  annuity  of  £100 
per  annum  for  his  wife,  Eliaabeth  Olden,  dnring  her 
life,  on  the  testator^s  stock  in  trade  and  establishments 
in  Dannfs-sqnare  and  Duncan-street  aforesiud;  and 
as  to  his  dwelling-house  and  premises  at  Dannt'a- 
square  and  Duncan-street,  and  all  his  Interest  therein, 
and  all  his  stock  in  trade,  goods,  chattels,  and  efibcts, 
In  the  respective  establishments,  the  testator  gave  the 
same,  charged  and  chargeable  as  aforesaid,  to  his  two 
sous,  Frederick  Olden  and  Andrew  William  Olden 
(the  bankrupts)  as  tenants  in  common.  The  testator 
further  appointed  his  wife,  Eliaabeth  Olden,  and  hia 
eldest  son,  Frederick  Olden,  executors  of  hUi  mil, 
which  was  subsequently  duly  proved  by  them  in  the 
Prerogative  Coai-t,  Ireland,  on  the  1st  of  March,  1844. 

Fr^erick  Olden,  and  his  brother,  Andrew  William 
Oden,  entered  by  viitue  of  this  will  mto  possession 
of  the  soap-making  and  chandlery  establishment,  and 
carried  on  the  business  under  the  style  of  **  Robett 
Olden  &  Sons,"  in  the  above  mentioned  premises  and 
others  adjoining  thereto  which  they  afterwards  ac- 
quired. Frederick  and  Andrew  William  Olden  sub- 
sequently paid  off  the  said  sums  of  £250  and  £400 
respectively,  with  Interest  thereon,  as  given  by  the 
said  will  to  Elizabeth  Olden,  the  tesUtor^s  eldest 
daughter,  and  Emily  Olden,  and  alao  made  saveral 
payments  to  the  other  daughters,  and  to  Eliaabeth 
Oldeq,  the  testator's  widow,  on  foot  of  the  said  charges 
and  annuity  respectively,  leaving  due  to  Elisabeth 
Olden  on  foot  of  her  annuity  up  to  the  29th  day  of 
September,  1862,  the  sum  of  £14  Kis.  8d.;  to  Anne 
Olden  the  sum  of  £400  before  mentioned,  and  £17 
6$.  8d«  for  interest  up  to  the  1st  of  December,  1862; 
and  to  each  of  the  said  Louisa  and  Adelaide  Olden, 
the  said  snm  of  £400  principal  money,  and  £7  17a. 
4d.  for  interest  up  to  the  last-mentioned  date. 

Bj  indenture  bearing  data  the  16th  day  of  Septem* 
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«k»r,  1861,  made  totween  Fvederick  Olden  aod  Ad 
drew  WnUam  Olden,  ibe  benknipte  in  this  matter,  of 
the  one  pan,  and  Sarah  Lnuham,  the  appellant  in  the 
present  appeal,  of  the  other  part,  after  reciting  a  leaae 
dated  the  Uthof  ApriL  1845,  by  Maiy  and  Anne 
O^Leaiyto  Frederick  Olden,  hia  heira  and  assigns, 
for  three  lires,  at  the  yearly  rent  of  £128,  and  two 
conveyances  dated  respectively  the  21st  of  March 
and  26th  of  May,   1659,  to  Frederick  Olden,  his 
heirs  and  assigns;  and  also  another  lease  dated  the 
27th  of  July,  1850,  by  Denis  O'Conndi'  to  Frederick 
Olden,  his  executors,  administratoi^, 'aiid  l^isigns^  for 
thii-ty-one  yeirs,  at  the  yearly  rent  of  £'8,  the  in- 
dentore  cou tinned   in  the   following  words:  *  ^t  And 
whereas  the  several  parcels  of  groand,  tenements,  and 
hereditaments,  granted  and  demised  by  the  several 
Indentures  of  lesse  and  iDonveyaiH'eif  herein  before 
recited,  together  with  certain  other  ground  and  bniiil- 
ings  demised  by  Henry  Leader,  uf  Mount  Leader,  in 
the  County  of  Cork,  esquire,  to  Kobert  Olden,  de- 
ceased, for  a  term  of  year6«  whereof  more  than  100 
years  are  nnexpireil,   at  a  yearly  rent  of  £31  10s. 
sterling,  and  which  said  lust-uienttoned  premises  ad- 
Join  those  comprised  in  the  herein- before  recited  in 
.deBtttfes,  audare*  now  Vested  •iu:  the  said  Frederick 
OidcD  and 'AndrSfwWilMam  Olden,  or  one  of  them, 
roriheresidtteor  theiterm  of  yean  thertK>f  JEfraated 
-"by.  the  said  Henry  Leader  to*  Robert  Oldeb;  deeeased, 
CireheU  by  the  bM  Frederick  Olden  aiid  Andk^w 
iWitiiam  01de6^«8  partnership  property  fbr  tkepor- 
:  poie^  of  their  'said  trade  or  bnsiaess  of  -  chandlers  and 
soap  maanikctitrers:^'    Anil  after  tecitlng  an  agi«e« 
iaentibr'aloati  fay  tin  said' Sarah  Lntiham  ^tb  the 
.  said  Frederick  and  Andrew  WIHIamr  Olden  of  «  sain 
of  ig2,D00,  foir  the  purposes  of  their  said  tirade  or 
"business,  die  premises  comprised  In  the  lease  of  the 
rSOtfa  of  December,  '826;  were,  by  the  said  inden- 
rtore  of  mbrtgai^,*  Conveyed  to  the  appellant;  Sarah 
'LBiiham,1ier  executorsi  adininistrators,  and  assigns, 
'  iiibject  tothesiUd  rent  by  the  following  deeoriptlon:-^ 
***  and  kit  that  and  thos»  the  premises  comprised  in 
and  demised  by  the  indent  are  of  lease  herein4)efore 
.mentioned  to  have  been  executed  by  Uenry  Leader  to 
t  Bobcrt  Oklen,  with  their  appurtenance"  to  hold  to 
the  said  Sarah  Lunham  by  way  of  mortgage,  to  se^ 
.  cure  re  pa^iuent  of  tbe  said  snm  of  £2,000  sterling, 
'  with  interest  for  the  same  at  the  rate  of  £5  per  cent 
per  annum.     A  petition  of  bankruptcy  having  bisen 
filed  against  Frederick  and  Andrew  William  OMen, 
and'iLh  adjudication  of  bankruptcy  having  beeii  made, 
l^arah  Lnuliam,  on  the  3rd  of  November,  1662,  filed 
.  achArge  in  the  matter  of  the  bankruptcy,  setting  forth 
the  faets  relative  io  the  above  mortgage,  andstatmg 
fuither  that  there  waa-dneto  heron  foot  of  the  said 
mortgage  the  snm  of  £2,000  for  principal,  and  the 
sum  of  £50  for  one-half  year's  interest  thereon  up  to 
the  18th  of  jSeptember,  1862,  .and  charging  that  she 
was  entitled  to  an  order  of  the  Court  of  Bankruptcy 
for  asalet>f  the  mortgaged  premises    On  the  15th 
^  of  J>ecember,  .1 862, « 'diarge  wab  filed  in*  the  Conrt 
of  Bankruptcy  by  Elizabeth  Oldea,    widow,   Anne 
Olden,  Adelaide  OMen,  an<l  Louisa  Olden,  putting 
forward  all  the  fiicts  berein^befote  stated,  and  claim- 
ing that  the  annuity,-  principal  sums,  and  interest 
bereiu-before   mentioned,  sbpuld  be  held  the  first 


charges  on  the  said  premises  charged  fherrwitb  si 
sforesaid,  and  prior  and  paramonai  to  the  iiiterest  ef 
the  bankrupts  in  tbe  same  premises,  and'  to  tbe  is* 
terest  of  ail  persons  daialng  from  of  deririog  fnic 
or  through  the  said  bankrupts.  And  the  cli«r|;eaBa 
littbmitted  that  they  were  entitled  to  have  tbe  ok 
premises  given  by  the  wQl  of  Robert  Olden  ms  afon- 
said  sold  by  order  of  the  Court  of  Bankmptcj,  ak 
the  proceeds  of  sodi  sale  applied  in  payment  of  tk 
costs  and  expenses  of  such  sale,  and  in  aatiafactios 
atid^dlsCharge  in  their  aforesaid  priority  of  tbe  said 
cbkrg^ailU^  atndUy,  principal  snma,  and  inteivat.  (k 
the  ifith  of  January,  1863,  Sarah  Lanham  filed  i 
discharge  to  the  kst- mentioned  charge,  alleging  thiS 
she  was  ignorant  of  the  several  matters  stated  in  tbt 
said  charge,  and  stating  moreover  that  at  the  time  ^ 
the'extetttion  of  the  mortgage  of  the  18th  of  April 
1861,  she  was  not  aware,  and  had  no  notice  whatever 
of  the  alleged  claims  of  Elisabeth  Olden,  Anne  Oldes, 
Adelaide  Olden,  or  Louisa  Olden,  or  of  any  of  thea 
and,  therefore,  she  relied  upun  her  title  as  mortgagei 
of  the  several  lands  and  premises  comprised  in  \k 
indenture  of  mortgage,  and  as  purchaser  thereof  fa 
valuable  consideration  without  notice  of  the  said 
claims  or  any  of  them.  By  an  order  of  the  Conrt  of 
Bankruptcy,  bearing  date  the  1 3th  of  Febrnary,  1 66a, 
it  was  ordered  b^  the  Honorable  Judge  Berwick  this 
the  Charge  of  Elisabeth  Olden  was  well  proved  ht 
the  sum  of  £1,247  6&<  with  lufther  interest  on  tl» 
principal jinm  until. paid»  By  another  oj^der  of  tltfi 
Court  in  this  matter,  dated  the  1st  of  May,  1 863,  it 
was  declared  that  the  charge  of  Eliaabetb  Olden,  filed 
on  the  19th  of  December,  1862,  was  well  charged  oa 
the  premises  in  tbe  said  charge  mentioned  m  piiorisj 
to  ths^ mortgage  of  the  said-  Sai«h  Lunham.  Froa 
this  order  of  the  Court  of  Bankrupt^  Sarah  Lanhsa 
now  appealed. 

Tie  SoUcitor-Chneral  (miilk  Yrhwa  was  BrewtUr, 
Q.C^  and  Jones)  for  the  appellant. — Sarah  Lanhsa 
(lad  no  notke  of  the  charges  created  by  the  will  of 
Henry  leader,  and  being  a  purchaser  for  value  with- 
out notice,  the  mortgage  executed  to  her  Is  entitled  to 
priority  over  theclaims  of  the  respondent,  Elizabeth 
Olden,  on  foot  of  the  annuity.  Jones  v.  Smith  (1 
Hare,  43)  is  kn  express  authority  on  this  point.  Tke 
whole  tendency  of  modern  decisions  too,  is  to  contract 
rather  than  extend  the  doctrine  of  constructive  notice. 
The  legal  estate  and  interest  in  tbe  mortgaged  pre« 
mjses  demised  by  Henry  Ijcader  to  Robert  Olden  is 
now  vested  in  the  appellant,  and  became  vested  ,at  t 
time  when  she  had  no  notice,  actual  or  constructive,  of 
the  claims  of  the  annuitants.  The  legal  estate  became 
vested  by  the  will  of  Robert  Olden  m  Frederick 
OMen  as  one  of  the  execntors  and  as  he  was  a  grant- 
ing party  to  the  deed  of  mortgage^  the  legal  estate  is 
^now  in  Sarah  liunham. 

Heton^'i  QrC^  (with  him*  TFiiSMmt  M.  Johnson) 
for  the  respondents;— -The  mortgagee,  was  bound  to 
examineasore closely •  into  the  ftitle  before  takings 
'mortgage  of  She^premiseB,  and  mere  negligence  hi  not 
investigatmg  tbe  title  will  dot  put  the  mortgagee  in  s 
position  to  set  up  the  plea  of  being  k  purchaser  for 
valuable  consideretion  without  notice.  At  the  time 
of  the  execution  of  the  mortgage,  tbe  bankrupts,  it  it 
true,  were  in  possession  of  the  premises,  but  mere  pus- 
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eessioQ  is  oot  in  itself  even  prima  facie  eyidence  of  mises  is  rested  in  Frederick  Olden  and  Andrew  Wil- 


tiHe^—Dtiydm  y.  Frost  (3  3iyL  &  Or..  670);  Moor 
V.  Bennett  (i  Eq.  Ca.  Abr.,  33);  Jackson  v.  Rows 
(2  Sim.  ASt.,  472);  Sugden's  Vendors  and  Pur- 
chasers, p.  790;  Worthington  v.  Morgan  (16  Sim., 
647);  Buckley  v.  Lanauze  (LL  &  Gool.  327);  Car 
ter  v.  Carter  (3  E.  d^  J.,  639).  In  Hiern  y.  Mill 
(13  Ves.,  119),  the  Lord  Chancellor  remarks,  *  There 
is  a  marked  distinction  in  this  respect  between  a  real 
estate  and  a  personal  chattel  The  latter  is  held  by 
possession — a  real  estate  by  title.  Possession  of  an 
estate  is  not  even  jMnma/aoeL title.  It  may  be  by 
leade,oronly  from  year  to  year«  The  cases  have 
gone  npon  that  distinction.  Is  there  any  instancy,  of 
m  pnrchase  npon  mere  possession  ?'*  This  was  clearly 
wUfol  blindness  on  the  part  of  the  mortgagee.  She 
was  famished  with  an  abstraa  of  title,  it.  appears, 
which  showed  no  legal  title  at  all.  The  lease  of 
1825  was  not  her  title  deed;  the  will  of  Robert 
Olden  was  her  title  deed,  and  if  she  had  examined  it, 
the  prior  chaiges  wonld  have  been  known. 

W.  M.  Johnson  on  tho  same  side,  cited  Jones  y. 
Smith  (1  Phill.  244):  Neeson  v.  Clmrkson  (2  Hare, 
163);  Jones  V.  WiUiams  (24  Beav.  47);  Dart's 
Vendors  ^d  Parchasers,  3rd  edition,  p.  559;  Cfur- 
nsy  V.  OraiMMre  (5  Ir.  Gh.  Rep.,  436). 

BreiMUr^  Q.C^  in  reply. — The  case,  of  Jones  ▼. 
Smith  (1  Hare,  43),  has  always  been  recognised  as  a 
leading  ease  on  the  subject  of  constrnc^ve  notice,  and 
was  affirmed  by  Lord  Lyndhurst  on  appeal  (1  Phill., 
241);  HewiU  Y.  Loosemore  (9  Hare,  449);  AUor- 
ney-Oeneral  y.,  Stephens  (6  De  G.  M'N.  &  G.,  147); 
Ware  v-  Lard Egmont  (4  De  G.  MN.  &  G.,  460), 
lay  down  the  true  principles  npon  which  a  purchaser 
will  be  considered  to  be  affected  with  notice.  The 
question  is  not  whether  the  purchaser  might  with 
prudent  caution  and  careful  investigation  have  ob- 
tained the  knowledge,  but  whether  the  not  obtaining 
it  is  an  act  of  gross  and  culpable  negligence  Such 
is  the  tenor  of  Lord  Gran  worth's  judgment  in  Ware 
y.  Lord  Egmont  (lo&  cit.).  The  case  of  Dawson  t. 
Prince  {2  De  G.  JSs  J.,  41),  is  even  stronger.  Ste- 
phenson y.  Boyce  5  Ir.  Gh.  Rep.,  401,)  b  also  an 
authority.  As  to  Carter  v.  Carter  (loc  cit.),  cited 
on  the  other  side,  it  is  not  recpncileable  with  the  cur- 
rent of  deci-ions,  and  can  hardly  be  considered  as  law. 

The  Lord,  Ghancellob.-^!  confess  that  when  I 
first  read  this  case  the  doctrine  of  constructive  notice, 
upon  which  the  respondent  relies,  appeared  to  me  to 
be  carried  veiy  far.  Now,  however,  that  the  case 
has  been  fully  discussed  I  am  clearly  of  opinion  that 
the  order  of  the  judge  of  the  Godrt  below  was  right, 
and  that  the  charge  of  Mrs.  OJden  'is  entitled  to  prio- 
rity over  the  mortgage  executed  by  tho  bankrupts  to 
the  appellant,  Mrs.  Lunham.  With  respect  to  the 
cases  which  have  been  cited  in  6upp'>it  of  the  appel- 
lant's case,  in  every  oue  of  them,  it  seems,  a  clear 
legal  title  was  oonveyid  by  the  deed  or  instrument, 
and  was  apparent  on  the  face  of  the  document;*  and 
the  quedtion  was*  whether  the  holder  of  that  letgal 
title  should  be  considered  to  be  fixed  with  notice  of 
prior  eqn'ties  affociing  the  estate  conveyed.  Herei 
however,  the  instrument  nnder  which  the  mortgagee 
claims  does  not  appear  to  oonroy  any  title  at  all.  All 
thai  itt  said  is  that  the  interest  in  the  mortgaged  pre* 


liam  Olden,  or  oue  of  them.  Now,  ft  appears. fh>ni 
the  evidence  in  this  case  that  in  the  abstract  of 'title 
furnished  to  the  appellant,  the  lease  of  1826  was 
omitted  altogether.  No  ioqoiiy  was  made  as  to  how 
the  Messrs.  Olden  had  acquired  possession.  By  the 
wll!  of  Robert  Olden  the  legal  estate  in  the  premises 
comprised  in  the  le4ise  of  1825  became  vested  in  Fre- 
derick Olden  as  one  of  the  executors  of  the  will ;  and 
thus,  as  it  were,  by  accident  the  l^al  estate  was 
conveyed  to  the  appellant,  Mrs.  Lunham,  by  the  mort- 
gage deed.  The  respondents,  however,  say  to  her 
that  by  gross  negHgence-r^y  wilfully  shutting  your 
eyes  and  taking  a  conveyance  with  no  legal  title  on 
the  face  of  it — the  legal  e^ate  yon  have  accidentally 
acquired  cannot  operate  to  the  prejudice  of  our  inte- 
rests. On  a  careful  consideration  of  the  case  and  the 
authorities,  whatever  doubts  I  may  have  had  at  first, 
I  am  now  of  opinion  that  the  appellant  was  guilty  of 
crasaa  negligentia,  and  that  the  order  of  the  Gourt  be- 
low must  be  afiirmed. 

The  Lohd  Justice  of  Appeal.— I  also  concur  with 
the  judgment  of  the  Lord  Ghancellor  that  the  order 
of  the  Gonrt  of  Bankruptcy  must  be  affirmed.  The 
conduct  of  the  appellant  on  the  occaaion  of  taking  the 
mortgage  from  the  bankrupts  appears  deservedly  to 
merit  the  imputation  of  the  grossest  degree  of  negli- 
gence. Here  is  a  person  entitled  to  an  annuity  charged 
on  the  interest  in  a  long  term  of  years  which,. subject 
to  a  number  of  other  charges,  is  devised  to  the  bank- 
rupts, Frederick  and  Andrew  William  Olden.  The 
executors  of  the  will  are  trustees  for  this  annuity* 
One  of  the  trustees,  who  is  at  the  same  time  a  devi- 
see, with  a  third  party  professes  to  convey  to  a  pur- 
chaser for  valuable  considenuion  the  interest  in  this 
lease  of  December,  1825;  the  purchaser  never  insists 
on  the  production  of  the  title  deeds,  and  takes  a  con- 
veyance npon  which  no  legal  title  is  shown.  Under 
such  circumstances  I  do  not  think  the  mortgagee  is 
entitled  to  set  up  the  plea  of  being  a  purchaser  for 
value  without  notice,  having  acted  with  manifest  care- 
lessness and  negligence  in  not  investigating  the  title. 
These  charges,  and  all  information  respecting  them, 
might  have  come  to  the  knowledge  of  the  appellant 
if  ordinary  caution  and  care  had  been  employed. 
Order  below  ajirmedy  with  costs. 


e^ourt  of  C^anrcri). 

ta«pbrt«d  by  Oliver  J.  Buxk*.  Etq.,  BarrM«r.at.LBir.l 

Master  Litton's  Goubt. 

M  OaBTUT  v.  TliE  ATTORKEr-GENKRAU 

Chancery  Regulation  Act,  «.    15 — WiU^Construc- 
tion  of—'Trusts. 

A.  jr.,  hy  will  hearing  daU  the  I2th  February^  1862» 
bequeathed  F.  M^C.^  and  E^  his  wife^  all  her  pro* 
perty,  **  trusting  to  their  charitable  and  pious  re- 
collection of  the  spiritual  wants  of  me  and  mineJ* 
On  behalf  of  the  Crown  it  was  contended  that  this 
was  a  valid  disposition  of  the  propei^ty  for  cha- 
ritable purposes^  and  thai  a  scheme  AotM  be  settled 
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by  the  Court  for  that  purpose*  By  the  next  oj  kin 
ft  teas  iruuted  that  the  trust  waM  uncertain  and  void, 
He)d,.Ma<  the  trust  tvas  void  for  uncertainly  %  and 
that  the  next  of  kin  was  entitled  thereto.  { 

This  was  a  caase  petitioa  presented  bj  Mr.  Florence 
McCarthy  nnder  the  fifteenth  section  of  the  Chancery 
Regulation  Act,  1850,  for  the  administration  of  the  . 
assets  of  Anne  Kenny,  deceased,  and  praying  that  a  ' 
scheme  might  be  pettled  and  approved  of  for  the  ad-  ! 
ministration  of  any  charitable  dispositions  contained  in 
the  said  will,  bearing  date  i;2th  February,  1862,  which 
IS  as  follows:  '*  I,  Jane  Kenny,  late  of  Ballymona,  in 
the  coonty  of  Wexford,  do  make  and  publish  tbb  my 
last  will  and  testament;  first,  I  devise  and  bequeath  all 
my  propoity  of  every  kind  to  Denis  Florence  McCar- 
thy, Esq.,  of  Summerficld,  Dalkey,  nud  Elizabeth,  his 
wife,  for  their  sole  use  and  benefit,  trusting  to  theu* 
charitable  and  pious  recollection  of  the  spiritual  wants 
of  me  and  mine;  I  direct  that  Mr.  Simon  Brazil  shall 
be  permitted  to  pay  the  debt  ho  owes  me  by  in4tal- 
ments  (to  be  applied  JTor  charitable  parposes),  and  I 
appoint  Denis  Florence  M'Ourthy  and  Elizabeth  bb 
wife  the  executor  and  executrix  of  this  my  will** 
TesUtrix  died  on  the  13th  of  Febmaiy,  1862. 
The  petition  suted  that  it  was  alleged  by  one 
Bridget  Agnes  Burke,  that  the  property  of  the  said 
Anne  Kenny  was,  by  her  sud  will  of  12th  February, 
1862,  bequeathed  to  petitioner  and  his  wife,  npon  a 
trust  either  uncertun  or  otherwise  void,  and  that 
there  was,  therefore,  an  intestacy,  of  which  she,  the 
said  Bridget  Agnes  Burke,  as  the  sole  next  of  kin  of 
the  said  Anne  Kenny,  should  have  the  benefit;  that, 
on  the  other  Band,  the  Attorney-General  put  forward 
a  claim  Insisting  that  there  was  a  valid  disposition  of 
the  property  Ibr  charitable  purposes,  and  that  a 
scheme  should  be  settled  by  the  Court  for  that  pur- 
pose; and  on  behalf  of  petitioner  it  was  submitted  to 
the  Court  that  he  did  not  desire  to  reap  any  personal 
benefit  from  the  dispositions  contained  in  said  will, 
and  that  he  was  willing  to  declare  a  trust  for  cha- 
ritable or  pious  purposes,  and  to  have  a  scheme  settled 
by  the  Court 

Frederick  WdUh,  Q.C.,  (with  John  0*Hagan)  ap- 
peared for  the  petitioners. 

John  Edward  Walsh,  Q-tZ,  (with  J.  C.  Arm^ 
etsong)  were  counsel  for  Bridget  Agnes  Burke,  the 
next  of  kin. 

George  Waters  for  the  Attomey-GeneraL 

Fdf.  1»  1864. — MABTCBLnroM  delivered  judgment 
as  follows:—  In  this  .case  the  testatrix,  Anne  Kenny 
(who  died  on  the  13th  July,  1862),  on  the  day  before 
ber  decease,  made  her  will,  and  thereby  bequeathed 
to  the  petitioner,  Mr.  Denis  S'lorence  McCarthy,  and 
Elizabeth,  his  wife,  all  her  property,  adding  the  fol- 
lowing words,  **  tmstiag  to  their  charitable  and  pious 
recollection  of  the  spiritual  wants  of  me  and  mine." 
It  appears  that  Anne  Kenny  was  in  her  lifetime  a 
Roman  Catholic,  and  died  professing  the  Roman 
Catholic  reUgion,  and  further,  that  the  members  of  her 
family,  ber  brothers  and  sisters,  were  all  in  their  life- 
times persons  holding  the  same  views,  and  belonging 
to  the  same  Church,  and  the  question  which  the  Court, 
under  the  above  circumstances,  is  called  on  to  deter- 
mine, Is,  whether  the  foregoing  bequest)  as  it  is  ex- 


pressed in  the  will,  is  such  as  the  Ooart  cut  gi^e 
to,  or  whether  the  next  of  kin  are  entitled  to  the 
fund,  on  the  ground  that  the  trust  is  of  **  stt^  a  as- 
tnrc,**  or  ''  has  been  so  expressed  as  regards  certmimj 
that  the  object  fails,"  and  accordingly  that  Anse 
Kenny  most,  in  respect  of  the  fbnd,  be  deemed  tc 
have  dW  inteaUte.  It  is  admitted  in  the  mrgamm 
by  the  next  of  kin  that  it.is  the  daty,  and  should  be 
the  object  of  every  court  of  jbstioe,  to  effectuate,  i 
possible,  the  intention  of  the  testator  or  testatrix. 
But  it  is  eonoeded  that  though  a  general  charitable  par- 
poKC  is  indicated  by  the  bequest.  Is  respect  to  the  pcrti- 
colar  objects  of  that  beqnest,  it  maybevoid.  Charity,  a 
its  general  sense,  inclodes  all  acts  «f  benevelence,  br. 
when  a  Court  of  Equity  cornea  to  deal  wiA  a  charit- 
able use,  the  meaning  h  mnch  restricted — vitL  tbn 
case  oTJotus  v.  WOHams  (Ambler,  Bep.,  p.  6001 
which  defines  a  charity  to  be  **  a  gift  to  a  geaen. 
use,  which  extends  to  the  poor  as  well  as  to  tk 
rich.**  Qenerally  speaking,  in  order  toaseertain  wfaa 
are  charitable  purposes,  reference  Is  had  to  the  object 
enumerated  in  the  statute  of  Eliaabeth,  and  it  hii 
been  held  that  the  statute  embraces  not  alooe  tk 
specified  objects,  but  also  alt  cases  eomiag  withia  In 
spirit  and  intendment.  It  will  be  found,  tberefoR. 
npon  the  authorities  (and  they  are  not  a  hw\  that  i 
chariuble  purpose  within  the  meaning  of  or  in  aaakgr 
to  that  statute,  must  have  some  pnblie  object  in  viev. 
and  must  nut  be  confined  to  the  benefit  of  a  partteahr 
family,  person,  or  single  pnrpose.  On  this  btaacb  c; 
the  oise,  I  will  content  myself  with  referring  to  tk 
report  of  Oilley  v  Hey  (I  Hare,  580),  where  a  trosi 
"  to  distribute  the  rents  and  profits  of  an  estate,  oe 
certidn  days  amongst  certain  specified  fkmilies,  aceori- 
ing  to  their  drcvmstances,  as  tn  the  opimoa  of  tk 
trustees  they  might  need  such  assistance,  was  held  n« 
to  be  void  as  a  devise  for  charitable  prnpoaes,"  nor, 
{  may  add,  void  on  the  ground  of  uncertunty,  fbr  tk 
'reason  that  the  fkmiliea  indicated  were  apedalh 
pointed  out  and  named.  Ihe  latter  ground  of  tbis 
decbioa  is  of  imporUnoe  in  dealing  hereafter  with  tk 
question  whether  in  the  present  case  the  tmat  hm 
been  sufficiently  expressed.  Now,  as  regards  wht( 
are  called  *'  superstitions  nses,^  (and  I  think  the  pn- 
sent  bequest  is  to  be  referred  rather  to  this  class,) 
there  is  no  statute  making  such  uses  void  generallj: 
it  is  so  stated  by  Sir  William  Grant  in  Casey  v.  Ab- 
bot (7  Vesey,  Jnn.,  494),  bnt  snch  uses  are,  never- 
theless, void  in  England  by  the  general  policy  of  tk 
law,  and  the  current  of  authorities,  so  that,  in  Eog^ 
land,  though  charity  be  not  the  object  of  the  beqnest, 
yet  if  the  design  be  to  secure  a  benefit  to  tiie  te:»tator 
himself,  as,  for  instanco,  masses  for  his  sonl,  in  sucb 
case  the  fund  would  be  disposed  of  just  as  if  then 
had  been  no  such  bequest  or  gift  In  the  present 
case,  having  regard  to  the  religion  of  the  testatrix,  it 
cannot  be  doubted  that  the  general  intention  was  tk 
benefit  of  her  soul,  and  of  the  sonls  of  those  oonneetetf 
with  her,  according  to  the  well-known  tenets  of  tk 
Roman  Catholic  Church,  and  although,  if  I  presided 
in  a  Court  of  Equity  in  England,  I  should  be  bound 
to  declare  such  a  trust  or  bequest,  even  though  ade- 
quately expressed,  to  be  void,  yet  in  Ireland  it  u 
equally  clear  that  such  a  bequest  may  be  yalid.  Som* 
years  since,  this  question  excited  considerable  atteih 


TBK  IRISH  JUmBt. 


tioD*  bat  I  omsider  that  iihu  been  set  at  rest  by  the 
dedflbn  of  Lurd  St  Leonavde  io  the  ease  of  Beade  ▼• 
JSadgens  (7tb  Jr.  £q.  Eep);   the  same  point  wae 
decided  by  Lord  Manners  in  the  case  of  The  Charitor 
hie   ComtniaekmBre  ▼•    WaJtah^  referred  to  in  Mr. 
O^Leaiy^  work  on  Charitable  Bequests,  page  65. 
Mr.  Blackbnme,  also,,  when  Master  of  the  Bolls,  de- 
cided thafriame point, .and  now  the  verj  serious qnes- 
tiona  arise,  has  mitcnst  been  impressed   upon  the 
beqneat  bj  the  testatrix?  and  if  so— 2ndlj,  has  it 
been  expressed  with  snfficient  certainty?  Is  the  lan- 
gaage  safficieBtly.  definite  and  free  from  ambigaity,  to 
•uliie  the  Goort  to  give  efibct  to  it?    The  Court 
ahmll  decidethis  aeeoad  question  in  thenegative*  The 
aext  of  Idn  will  become  ehtitled,  for  the  bequest  does 
not  confer  on  Mn  MH3arthy  a  discretion  so  wide  and 
ao  large  as:  to  reliere  the  gift  from  being  a  trust,  and, 
therefore,  Mr*  McCarthy  could  not  successfully  con« 
tend,  and  dees  not  contend,  that  be  is  beneficially 
entitled.    Now,  in  the  'case  of  Bngga^v*  Newty  (3 
Mactt.  A  Gordon,  546)  Lord  Tmro  lays  down  the 
rale  arrived  at  fiom  a  fall  oonsiderstion  of  the  pre- 
▼MNia  antherilles^  in  the  correctness  of  which  rule  I 
Mly  ooueur*    At  psfije  564^  he  thas  speaks,  '^  I  con* 
.ceive  the  imle  of  constmction  to  be^  that  words  ac- 
oompanyii^  a  gift  or  bequest  expressive  of  confidence, 
or  belief,  or  desire,  or  hopei»  that  a  particuUu:  applica^ 
tion  will  tbe  made  of  snch  bequest,  will  be  deemed  to. 
import  a  trust>  upon  three  conditions — ^firatly,  that 
they  are  to  be  nsed,  as  to  exclude  all  option  or  dis- 
oretion  in  the  party  who  is  to  act,  as  to  his  acting 
«coordiag:te  them  or. not;  2ndly,  the  subject  must  be 
certain;  and  thirdly,  the  objects  expressed  must  not 
be  tco  vagae  or  inddinite  to  be  enforced.  If  tbe  trustee 
named  cannot  act  according  to  the  trust,  on  the  gronnd 
that  the  gift  is  unoeriain,  the  trust  fails,  and  the  next 
of  kin  must  take.    Keganfing,  then,  the  language  of  ^ 
thia  will,  the  qnestion  is  not  what  tbe  testatrix  might 
have  expressed,. bat  what  she  has  expressed,  and  here 
I  conceive  that  nothing  can  be  more  uncertain,  inde« 
finite,  and  ambigaoos;  her  confidence  is  placed  upon  the 
recolleotion.of  Mr.  McCarthy  to  have  oertaio  thinga  j 
done,  but  does  not  direct  or  point  out  which  is  to  be 
done  to  seonie  tbe  welfere  she  had  in  view.    There ! 
are  not  aay  words 'directing  the  applioation  of  the 
fund,  or  any  part  of  it,  to  her  weUare.     Who  can  say 
that  the  testaSsix  did  not  mean  the  recollection  of  the 
deceased  by  Mr.  McCarthy  in  his  own  prnyers?  who 
can  say  whether  she  adverted  to  prayers,  almsgiviugs» 
or  other  acts,  which,  aocordiug  to  the  tenets  of  the 
Roman  Catholic  religion,  might  be  considered  to  con- 
dace  to  her  spiritual  welfare?  so  that,  in  this  respect, 
there  is  room  for  the  widest  option  or  discretion  on 
the  part  of  the  trustees. — See.  the  case  of  EUia  v. 
Selb^  (1  MyL  &  Ci-aig,  29S),  where  Lord  Cottenham, 
referring  to  the  case  of  WiUiams  v.  Kenehaw^  decides 
that  the  words  used  by  the  tesutrix  created  a  trust, 
but  a  trust  of  so  indefinite  a  nature,  that  it  eoiild  not  be 
carried  into  effect;  the  trust,  therefore,  failed,  and  the 
fund  fell  •  mto  the  rendue.      Lord  Cottenhami  in 
that  case,  declaies  that  the  direction  is  not  as  large  as 
to  relieve  the  gift  torn  bemg  a  trust,  but  that  it  is 
too  indefinite  to  be  carried  into  effect.     Again,  are  the 
«ordi,  *'the  spiritual  welfare,  of  me  and  mine/*  to 
apply  lio  the  living.next  of  kio,  or  to  the  dead  oext  of 


kin.  If  she  had  said,  "of  the  sou  V  &c  it  would 
be  more  certain.  In  my  opinion,  it  .is  impossible  to 
giro  a  certain  meaning  to  the  language  used,  aud 
accordingly  the  third  condition  laid  down  by  Lord 
Truro  in  Brigge  v.  Benny  has  not  been  complied  with, 
vis.,  the  objects  expressed  must  not  be  too  vague  or 
indefinite  to  be  enforced.  The  case  of  Ommaney  v. 
Butcher  (1  Turner  &  Bnssel,  270,)  says  that  when  a 
charitable  purpose  is  general  and  indefinite,  and  when 
'  there  is  no  trustee  named  by  the  will,  the  disposition 
is  in  the  Crown  by  sign  manual,  that  where  there  is  a 
trustee,  and  the  tmst  is  such  as  the  Court  can  exe- 
cute, it  will  take  upon  itself  the  execution  of  the 
trust,  but  if  tbe  tmst  has  not  been  efiectually  created, 
or  fails,  the  next  of  kin  take.  It  has  been  urged  in 
argument  that  Mr.  McCarthy  might  now  declare  a 
trust  The  case  of  The  Attorney  General  ▼.  DdUm 
(13  Ir.  Ch.  Rep.,)  has  been  referred  to,  bat  this 
coui-se  is  not  open,  where  the  testatrix  has  taken  upon 
herself  to  express  her  intentions  in  her  will  In  such 
case  the  result  must  be  arrived  at  by  reference  to  the 
will  itself.  It  has  also  been  argued  that  evidence  of  the 
special  intentions  might  be  given  to  explain  the  words 
.of  the  bequest.  If  the  ambiguity  was  latent,  as,  for 
instance,  if  the  bequest  was  to  build  a  ''  chapel,'^  evi« 
denoe  might  be  given  of  the  religious  opinions  of  the 
testatrix  to  explain  whether  it  was  to  be  a  Romaic 
Catholic  chapel,  or  a  dissenting  chapel;  but  the  ainbi* 
guity  in  this  will  is  of  a  different  kind — ^it  arises  from 
the  failure  clearly  to  declare  the  wishes  and  objects  of 
the  testatrix.  I  have  looked  into,  and  considered  the 
numerous  authorities  that  have  been  cited;  I  need  not 
refer  to  them  here.  I  think  they  are  all  consistent 
with  the  opinion  I  have  arrived  at,  and,  however  I 
may  regret  that  the  intentions  of  the  testatrix  should 
be  disappointed,  I  have  no  option  hot  to  declare  the 
next  of  kin  entitled,  costs  of  all  parties  to  be  costs  in 
the  matter. 


Court  of  €ivLttxCst  l&tn^. 

CRfport«I  by  Wttllta  WoodlodB,  Eiq..  BttfriMw^aJBuJ 

Hanburt  V.  Jones. — Abv.  3,  1863. 

Praettee-^Campromue — Altering  venue -^BeeeaiLj 
writ — Miaprision* 

CircuiMtancea  hdd  to  amount  only  tc  a  negotiation 
pending^  and  not  to  a  comproudse. 

Where  a  summons  andj^nt  in  ejeotment  was  iseuedt 
the  venue  in  the  margin  not  be^  the  county  where 
the  lands  lay,  and  which  was  stated  in  the  body  of 
the  writ;  and  on  the  same  day  the  mistake  was 
corrected  without  order  of  the  Court  and  the  writ 
resealecL  Held — that  the  error  amounted  to  a  mere 
misprision,  and  that  the  correction  of  it  withoui 
order  did  not  vitiate  the  Jurther  proceedings  in  the 
action. 

This  was  a  mqtion  on  behalf  of  the  defendant  that 
the  judgment  in  this  cause  and  vaj  habere  issued 
thereon  should  be  set  aside,  upon  the  grounds  that 
said  judgment  was  marked  irregularly,  in  breach  of 
gpod,^th  and  by^rpfise;  aud  also  upon  the  ground 
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of  irregalaritjr,  iuumoch  as  after  the  original  writ  of 
Bumuo^is  aud  plaint  in  the  cauM  had  iMoed,  and 
paMed  the  seal  of  the  ConrC,  the  writ  was  altered 
and  the  venne  therein  erased,  and  another  renne  sab- 
stituted  and  written  on  said  erasore  without  having 
obtained  any  order  for  liberty  to  change  the  venue  or 
amend  the  writ;  and  aUKi  upon  the  gronnd  that  no 
rule  to  proceed  comprumise  off  was  entered  before 
the  making  of  said  jaJgment.  This  motion  was  by 
way  of  appeal  from  an  order  of  Judge  Hayes  made 
ou  the  2nd  October,  by  which  he  refused  a  motion 
similar  in  its  terms  to  the  present.  The  action  was 
one  of  ejectment  on  the  titb  to  recover  certain  lands 
described  iu  the  body  of  the  writ  of  snromous  and 
plaint  as  *'  All  that  and  those  part  uf  the  lands  of 
Rathfarnham,  containing  twenty  perches  statat«  mea- 
sure, be  the  same  more  or  less,  which  said  premises 
form  part  of  the  premises  now  called  liose  Villa, 
and  are  situate  near  Honndtown,  in  the  purish  of 
Rathfarnham,  in  the  barony  of  Kathdown,  in  the 
county  of  Dublin.*'  The  writ  was  issned  on  the  10th 
of  July,  the  venue  in  the  margin  being  then  stated  to 
be  **  county  of  the  city  of  Dublai.'*  On  discovering 
the  mistake,  the  clerk  of  the  plaiiitifPs  attorney,  on 
the  same  day  and  within  a  short  tiuie  after  he  had  is- 
sued the  writ,  and  before  the  same  left  his  possession 
or  was  in  any  way  acted  upon,  changed  ttio  vouue  to 
the  county  of  Dublin,  and  got  the  officer  to  reseal  the 
writ  The  writ  was  served  upon  the  defendant  on 
the  17th  July,  the  last  day  to  plead  to  it  being  the 
31st  of  the  same  month.  Shortly  after  the  issuing 
of  the  writ  the  defendant  p<  ocnred  Mr.  Molluy,  of  the 
firm  of  MoUoy  &  Watsou,  to  call  upon  the  plaintiff's 
attorney  to  make  terms;  and  on  tne  30th  of  July 
plaintiff's  attorney  wrote  as  follows  to  Molloy  and 
Watson :  ''  My  client  called  since  J  had  the  pleasure 
of  seeing  yon,  and  I  mentioned  what  occurred;  and 
he  desires  me  to  say  if  £2  I  Os.  be  paid  for  the  costs, 
aud  308.  towards  the  rent,  he  will  take  the  stones  for 
the  balance;  or  he  will  take  £4  fur  rent,  provided  the 
costs  are  paid.  He  is  under  the  impression  your 
client  can  pay  all."  Towaids  the  close  of  the  month 
the  defendant  called  upon  the  pUintiff^s  attorney  and 
explained  to  him  that  he  had  an  agreement  for  a  lease, 
and  that  the  proceeding  was  groundless,  wheranpon 
the  plaiulIiT'd  attorney  stated  he  would  see  the  plain- 
tiff on  the  subject,  and  would  not  do  anything  further 
*  until  Tuesday,  the  4th  August.  On  the  drd  August 
the  defendaut  had  another  interview  with  the  plain- 
tiff's attorney,  when  certain  terms  were  offered  to  the 
defendant  and  refused.  The  defendant  then  again 
procured  Mr.  Molloy  to  speak  on  his  behalf  to  the 
plaintifi's  attorney,  which  having  been  done,  the  plain- 
tiff's attorney,  on  the  6th  August,  wrote  to  Molloy 
and  Watson  in  the  following  terms: — *'  i  have  written 
to  the  plaintiff  to  get  him  to  make  an  abatement  iu 
his  rent,  so  as  to  have  this  case  settled  and  to  save 
your  client  further  expense;  so  I  have  succeeded  in 
getting  his  consent  to  take  £2  10s.  iu  lieu  of  i-out, 
and  £2  10s.  costs;  so  will  yon  communicate  with 
your  client,  and  let  me  know  in  the  course  of  to-mor- 
row if  be  will  settle  on  those  terms."  Ailer  the  in- 
terview of  the  3rd  August  defendant  employed  his 
present  attorney  to  prepare  a  defence  for  him.  The 
d. fence  was  prepared  and  handed  to  the  officer  oa  the 


5th  August,  bat  refused  a«  too  late;  jadgnooi  wm 
marked  on  the  6th.  A  notice  bad  been  sent  oo  tbe 
5th  apprising  plahitlff*a  attorney  of  tha  aopposed  ir* 
regulariiy  iu  the  change  of  venae,  whkh  bad  been 
discovered  by  defendant's  attorney  wbeo  be  west  to 
file  his  defence,  but  this  notice  did  aot  reach  plaintifl^a 
attorney  uiitil  after  the  jndgmant  marked,  lliere  was 
;  some  conflict  of  teetiaony  as  to  whether  tbe  writ  baJ 
i  been  re-sealed  on  tbe  10th  Jaly ;  bat  on  prodactUMi  of 
the  book  from  tbe  office  it  appeared  that  aoch  wms 
the  case. 

I  Doti^se,  d^.  and  O'i^Tsiff  in  sopport  of  tbe  mo^km, 
— ^Tiiore  was  a  compromise  peDdkig  hert^OtOormam 
V.  Mahon  (1  H.  &  J.  259)*  Then  the  officer  had  no 
right  to  re*seal  tbe  writ  withoat  tbe  order  of  the 
Court.  The  venue  shonld  not  have  bees  altered — 
Freeman  v.  KeUett  (8  Ir.  C.  L.  Rep.  92);  GoBamoo 
Law  Procedure  Act,  1853,  as.  16  &  44;  40th  G.O. 
Sidney^  0.(7^  eoafro,  was  not  called  ca. 
Lbfrot,  CJ. — In  this  case,  which  is  an  appeal 
from  my  brother  Hayes,  several  grounds  of  olgecrioB 
are  advanced  to  bis  decbioB.  It  is  sud  that  at  the 
time  the  judgment  was  BMrked  there  was  a  ^oooipn^ 
mise — a  negotiation — pending,  and  that  it  was  con- 
trary to  good  faith  to  take  any  proceedings  under 
those  circumstances.  Another  distinct  gronnd  of  ob- 
jection is,  that  the  writ  nnder  which  the  party  pro- 
ceeded was  sealed  by  the  officer  contrary  to  hiw,  and 
without  authority.  The  first  objection  is  foaaded 
upon  a  mistake  of  the  meaning  of  the  term  **  compro- 
mise.^ There  was  no  compromise  here:  there  was 
merely  a  negotiation.  Then  with  respea  to  the  effact 
of  the  negotiatiou,  the  letter  of  the  5th  of  Angast 
shews  the  other  party  had  during  the  whole  of  tbe 
next  day  to  say  would  he  aocede  to  tbe  compromise; 
and  that  shews  it  was  ouly  matter  of  negotiation  and 
not  a  compromise.  Bat  before  twelve  o'clock  the 
next  day  he  served  a  notice  which  put  an  and  to  the 
negotiation  altogether  and  put  the  parties  at  arms^ 
\  length.  Therefore  there  was  neither  conq>roini8e 
'  pending  nor  breach  of  good  faith;  that  then  redooes 
the  case  to  the  other  objection.  The  other  objection^ 
I  think,  has  been  rested  npon  in  forgetfidness  of  the 
doctrine  of  common  law  as  to  misprision.  By  the 
common  law,  the  clerk  whoissoed  the  writ  bad  a  right, 
while  it  was  within  his  power,  to  correct  miapri«ocs— 
!  mistakes — on  the  £soe  of  the  writ,  althongh  he  had 
sealed  it,  if  after  the  correction  he  had  reseated  it,  be> 
cause  then  he  had  made  it  a  legal  document  Now, 
in  this  case  the  writ  as  it  was  issued — and  I  will  take 
it  as  it  was  sealed — was  a  perfect  nullity;  for  it  was 
a  writ  of  summons  and  plaint  in  ejectment,  the  veaue 
being  in  tbe  margin  of  the  writ  laid  in  one  county, 
while  in  the  body  of  the  writ  the  lauds  were  etated 
to  be  in  another.  That  was  an  illegal  docnmeut — a 
nullity;  and  it  was  the  dnty  of  the  officer,  in  com- 
plisjuce  with  the  paramount  duty  of  every  officer,  not 
to  allow  such  a  document  to  issue.  He  had  a  right 
when  he  discovered  the  mistake  to  correct  that  doca« 
ment,  which  was  a  nullity  on  the  face  of  it,  and  to 
set  it  right  by  the  authority  which  the  common  law 
gave  to  every  clerk  of  court  to  correct  a  mbtake 
which  apiieared  on  the  face  of  the  writ,  sealing  it  af- 
ter the  correction;  so  that  the  writ,  when  it  went 
forth  fiom  the  office  should  be  aciiording  to  law. 
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There  is  nothing  in  this  case  bat  the  correction  of  a 
tnisprision,  the  venae  in  the  body  of  the  writ  being 
right,  and  that  in  the  margin  being  wi-ong;  and  the 
writ  being  so  corrected,  the  officer  re  sealed  it.  It  is 
not  contended  that  the  party  had  it,  or  used  it,  or  at- 
tempted to  Dse  it  before  it  was  re-sealed.  We  have 
the  record  to  shew  as  that  when  it  issued  it  was  as  it 
ought  to  be.  It  is  entered  in  the  book  with  a  correct 
venae;  and  on  the  face  of  the  document  there  appears 
the  re-sealhig,  lor  the  original  seal  which  is  pat  to  it 
is  partly  effaced  by  the  additional  seal;  and  so  it  ap- 
pears now  on  the  record,  the  book,  which  is  the  record, 
coinciding  with  the  document  which  is  produced  to  us, 
and  corroborating  everything  which  is  stated.  We 
therefore  affirm  the  order  on  every  ground. 

O^Bkien,  J. — I  concur,  but  I  confess  to  have  some 
difficulty — though  in  this  case  the  alteration  Is  a 
merely  technical  one — on  the  question,  whether  the 
writ  can  be  altered  without  leave  once  it  has  been 
sealed. 

FiTzaERALD,  J. — I  desire  to  say  that  I  concur  in 
the  observations  of  my  Lord  Chief  Justice,  and  that 
i  think  the  judgment  is  correct.  I  think  the  order 
niftde  right  so  far  as  regards  the  alleged  irregularity 
in  the  alteration  of  the  writ.  The  description  of  the 
premises  is  rightly  stated  in  the  writ  as  *'  near  Round* 
town,  in  the  parish  of  Rathfarnham,  and  county  of 
Dublin ;  ^  and  the  1 96th  section  of  the  Common  Law 
Procedure  Act  requires  that  in  actions  of  ejectment 
the  venue  shall  be  laid  in  the  county  where  the  lands 
are  situated.  When  the  writ  was  presented  to  the 
officer  the  lands  here  were  in  the  body  of  the  writ, 
correctly  stated  to  be  in  the  county.  The  misprision 
was  in  tlie  venue  in  the  margin,  which  onght  to  have 
been  corrected  at  the  moment.  It  is  not  corrected  at 
the  moment;  but  that  same  day,  and  before  it  leaves 
the  hands  of  the  clerk,  he  discovers  the  misprbion, 
and  goes  back  to  have  it  corrected.  And  we  most 
hold  that  that  was  done  on  the  same  day;  for  we 
must  take  it  on  the  book  that  the  correction  of  this 
mere  misprision  was  on  Friday,  the  10th  July;  and 
viewing  it  in  that  light,  there  being  no  alteration  in 
the  record  itself  it  being  made  on  the  same  day  by 
the  officer,  this  misprision  being  apparent  on  the  face 
of  the  writ  itself,  the  error  is  corrected  in  the  writ  it- 
self, and  by  way  of  security  the  officer  re-seals  it* 
While  I  wi^h  to  express  myself  strongly  on  the  alte- 
ration without  order  of  writs  which  have  issued,  I 
think  this  is  not  an  alteration  of  a  writ  but  the  cor- 
rection of  a  mere  misprision  done  on  the  same  day 
as  part  of  the  same  transaction,  and  accordingly  I 
think  the  order  of  my  brother  Hayes  right  ou  tliis 
ground.  On  the  other  ground  also  I  think  it  was  cor- 
rect, as  I  do  not  consider  there  was  any  compromise 
here  at  aU.  As  I  read  it,  a  representation  was  made 
by  Messrs.  MoIIoy  &  Watson  for  the  defendant ;  and 
a  suggeatioQ  was  made  that  the  plaintiff  should  cake 
less  than  the  fall  amount  due  to  him.  That  appears 
by  the  letter  of  the  dOth  July,  followe<l  by  that  of  the 
5th  August.  It  b  plain  that  the  platutiff  iraa  will- 
ing to  accept  less;  and  it  b  quite  new  to  me  that 
there  b  a  compromise,  because  the  defendant  offees  to 
pay  less  than  he  owes. 

MoHon  nfuaed^  vrith  easts. 


rCoBAM  Lbfroy,  CJ.,  Hates,  and  Fitzgxbalp,  JJ.] 

CoNWAT  v.  RiCHABDsoN.* — Nou.  17,  1863. 

C€ue  siaUd  by  magistreUes — Striking  out — Casts* 

Where  a  cass  stated  by  magistrates  was  struck  out,  tit 
not  having  been  transmitted^  and  notice  of  it  not 
having  been  served  as  required  by  the  statute^  the 
Court  refused  to  give  costs  against  the  appellanL 

This  was  a  case  stated  by  the  justices  of  Tyrone  under 
the  20  &  21  Vic.  c.  43. 

Fetherston  H,  Lowry  moved  on  notice  that  the  case 
stated  should  be  struck  out  of  the  Crown  paper  on  ttid 
grounds  that  the  appellant  had  not  served  the  respon- 
dent with  a  notice  and  a  copy  of  the  case  stated  within 
three  days  after  receiving  it  from  the  justices,  and 
had  not  within  thi-ee  days  transmitted  the  case  to  the 
Court.  The  affidavits,  of  the  respondents  and  the 
petty  sessions  clerk  of'  Cookstown  deposed  that  the 
justices  signed  the  case  on  the  24th  of  October,  that 
by  the  diiectica  of  the  appellant  it  was  forwarded  by 
post,  and  the  letter  registered,  to  the  attorney,  who 
must  have  received  it  on  the  26th.  The  respondcut 
was  not  served  with  the  notice  or  copy  of  the  case 
until  2nd  of  November;  and  on  the  same  day  t^a 
officer  of  the  Court  received  the  case.  Counsel  cited 
Morgan  v.  Edwards  (6  Hur.&N.  445);  Woodhouss 
V.  Woods  (29  Uw  J ,  M.  C,  149). 

M'Caudandf  Q.C7. — The  Court  having  struck  out 
the  case  from  want  of  jurisdiction,  cannot  give  costs 
—Fraser  v.  Fothergili  (14  C.B.  298). 

F,  Lowry^  contra, — ^The  appellant  by  transmitting 
the  case  has  brought  himself  within  the  jurisdiction; 
and  per  Alderson,  B.,  in  Peters  v.  Shannon  (10  M. 
&  W.,  p.  2 1 4),  every  person  who  comes  before  a 
Court  b  liable  to  the  jurisdiction  of  the  Court  as  to 
costs.  But  the  cases  of  Carr  v.  Stringer  (1  £.  B.  & 
£.  126),  and  Begina  v.  Padwick  (8  £.  ds  B.  704), 
are  clearly  in  point,  that  where  a  case  has  been  db- 
missed  for  want  of  jurisdiction  the  Court  has  power 
to  give  costs.  Fraser  w.  Fothergili  hdoaxlj  ^\A\X\k' 
gubhable.  The  Court  never  had  any  jurbdiction» 
and  the  respondent  had  done  nothing  to  bring  him 
within  the  jusisdicUon. 

Lefrot,  C.J« — Strike  oat  the  case;  the  Court  says 
nothing  about  costs. 


CTourt  oC  Common  ^\tM. 

Clt«poitodby  J.  Field  JobiMton,  Esq..  BanistoUt.LmrJ 

HASTuras  v.  Thb  Lower  Bann  NAViaATKni  Taosms. 
AprU  29,  ^,  1663. 

Demurrrer — Mandamus — Damage  to  several  fishery. 

A  summons  and  plaint  recited  certain  Acts  of  Parlia- 
ment and  awards  made  m  pwreucmce  of  them  by 
tlie  Commissioners  of  Public  Warks^  by  which  the 
Lower  Bann  ^avigatiom  and  all  locks,  weirs,  ^a, 

thereto  hdonging^  u:>^rt  iJitide  to  vut   in  the  de/m^ 
dfjntj  tut  a  bitdif  arrpOTOte;  and  bv  which 
to  levy  iolis  m  respect  of  the  u^t  of  the 
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and  to  make  hye-laws  and  pratectUe  and  ei\/brce 
penalties  against  pereone  who  would  obdrvct  the 
free  parage  of  the  water  were  conferred.  It  then 
Mated  that  ^plaintiff  was  entitled  to  the  exdueive 
right  of  fishing  for  eds  in  a  portion  of  the  Louder 
Bonn  River,  within  the  juHsdictian  of  the  defin- 
danta^  and  complained  that  the  navigation  weu  ob- 
structed by  stakes  and  poies,  and  that  the  channel 
and  navigation  had  been  frequented  by  poachers 
who  obstructed  the  plaintiJTs  fishermen  and  inter- 
cepted the  eels.  The  plaintiff  claimed  a  writ  of 
mandamos  to  compel  the  defendants  to  cquse  die 
stakes  and  poles  to  be  removed.  Held,  upon  de- 
murrer by  the  defendamte^  that  the  summons  and 
pUmd  disclosed  no  cause  of  action  against  the  true- 
tees  and  no  grounds  entitling  the  piaintif  to  a  writ 
^mandamoa. 

Thi  amnmons  aod  plaint  complaiiied  that  bj  m  certain 
Act  of  Parliament  pasted  in  the  session  of  Parliament 
holden  in  tiie  18th  and  19th  years  of  her  Majesty 
Queen  Viotoria,  chapter  110,  after  reciting  certain 
Acts  of  Parliament  previoasly  passed  concerning  the 
drainage  of  lands  in  Ireland,  and  the  improvement  of 
navigation  connected  therewith,  and  that  in  connexion 
with  snch  drainage  of  lands  in  certain  districts,  the 
fonr  sereral  navigations  therein-after  mentioned  had 
been  undertaken  «nd  in  part  execoted  nnder  the  pro- 
Tisions  of  certain  of  the  said  recited  Acts,  that  was  to 
•say  (amongst  other  navigations),  '*  In  the  dbcrtct  of 
Longh  Neagh,  sitnate  in  the  Counties  of  Antrim, 
Derry,  Tyrone,  Armagh,  and  Down,  the  navigation  of 
the  Lower  Bann  River,  fix>m  the  bridge  of  Coleraine 
in  the  tidal  part  of  the  said  river  to  Longh  Neagh, 
and  extending  thence  to  the  first  lock  or  entrance  of 
the  Lagan,  Newry,  Ulster,  uid  Coalislaiid  Canals;" 
and  after  ftirther  redting  that  free  grants  to  the 
amounts  therein  mentioned  had  been  theretofore  made 
by  the  authority  of  Parliament  for  the  purposes  of  the 
sttd  navigations,  and  that  it  was  expedient  to  make 
further  provision  by  way  of  firee  grant  for  the  oomple- 
•tion  of  the  said  navigations  respectively,  it  was, 
"amongst  other  things^  enacted,  that  it  should  be  law- 
ful for  the  Commissioners  of  her  Majesty's  Treasury, 
out  of  the  monies  therein  mentioneid,  to  iesue  such 
sum  as  might  be  necessary  towards  defraying  the 
expenses  incurred  in  respect  of  the  several  naviga- 
tions aforesaid,  and  towards  the  completion  of  the 
same  as  therein  mentioned,  and  that  the  said  Com- 
missioners of  the  Treasury  might  authorise  and  direct 
the  Cbrnmissioners  of  Public  Works  to  cause  to  be 
completed  the  said  navigation  works,  or  such  of  the 
same  or  such  portions  of  them  as  thereiii  mentioned, 
and  with  any  modifications  or  alterations  a&  therein 
mentioned;  and  that  it  should  be  lawful  for  tbe  Com- 
missioners of  Public  Works,  by  and  with  the  consent 
.  of  the  Commisaionera  of  her  Majesty's  Treasury^  by. 

^  •  wanrast  under  the  hands  of  the  said  Commissioners  of 
Public  Works,  or  any  two  of  them,  from  time  to  time 
to  direct  that  the^^siud.  navigations,  or  any  of  them, 
with  th«>  toDs  thereof,  aboald  be  deemed  -.^nd  become 

i  ika  pnbKc  property  of  the  county  or  counties,  if  more 

.  than  one,  iu  which  respectively  tbfi  lands  chargeable 

mnder  the-  award  in  rdatbn  to  the  navigatioas  respec- 

tivriy  are  situate,  and  that  from  and  after  the  date  of 


any  soch  warrant,  anch  navigation*  togetlier  with  iS 
Im^  weirB,  and  other  works,  rights,  membera,  ind 
appurtenances  thereto  belonging,  shonkl  be  dcetned 
and  taken  to  be  the  pnbHe  property  of  anch  constj  or 
counties  as  aforesaid,  and  be  held,  maintained,  asd 
preserved  by  the  grand  jury  or  juries  of  each  cooiitj 
or  counties,  with  sach  poweM  and  authorities,  tad 
aubject  to  auch  provisions  and  regnbtMiw  as  migb 
thereafter  be  established  by  Parliament  in  relatwt 
thereto.     And  whereas  afterwards,  by  a  oertaiu  Act 
of  Pariiament  passed  in  the  sessjon  of  PariianKH 
holden  in  the  19th  and  20th  years  of  her  said  Mi- 
jesty,  chapter  62,  intituled,  *'  An  Act  to  provide  fer 
the  Maintenanca  of  Navigation  made  in  oonnexieB 
with   Dnunage,  and  to  make  further  provtsion  k 
reli^on  to  Works  of  Drainage  in  Ireland,**  after  r- 
citing  the  Act  of  Parliament  first  Kerein-before  m» 
tioned,  and  that  three  of  the  navigationa  thercia 
meationed  (indnding  the  said  navigation  in  the  dii- 
trict  of  Lough  Neagh  aforesaid),  with  certain  mo^ 
cations  or  alteralioiis  directed  nnder  (he  nud  Act,bai 
been  or  bhortly  would  be  completed;  and  after  r- 
citing  further  that  it  was  expedient  to  provide  for  t^ 
due  and  proper  mahitenance  and  regulation  of  tk 
said  navigations,  and  for  that  purpose  that  sneb  u- 
vigatkms  should  be  vested  iu  trastees  as  therein-sftcr 
providad,  it  was  enacted,  amongst  other  things,  thit 
the  said  navigation  in  the  district  of  Lough  Netgk 
should  for  the  purposes  of  that  Act  (being  the  Aa 
now  in  recital)  be  divided  into  two  navigations,  toJ 
one  of  such  navigatk»s  should  be  called  *'  Lover 
Bann  Navigation,'*  and  should  consist  of  the  por- 
tion of  the  said  navigaUon  in  the  district  of  Loagk 
Neagh  next  therein-after  described  (that  is  to  sty). 
the  p6rtion  of  the  said  navigation  which  exteodi 
from  the  bridge  of  Coleraine  in  thetidid  part  of  tia 
Kiver  Bann  to  Lough  Neagh  in  the  Counties  of  Los- 
donderry  and  Antrim  respectively,  including  that  ptft 
of  Longh  Neagh  situate  in  the  said  hwt-meutiotied 
counties  according  to  the  boundaries  of  the  aud  eooi- 
ties  through  the  waters  of  the  said  Longh  as  bid 
down  in  the  ordnance  survey;  and  it  was  furtbtf 
enacted  that  the  siM  Lower  Bann  navigation,  and  tbe 
other  navigations  therein  mentioned,  together  witk 
aH  locks,  weirs,  and  other  works,  rights,  memberd, 
and  appurtenances  thereunto  bdonging,  should,  bf 
virtue  of  the  said  Act  now  4n  recital,  and  from  tbe 
date  of  the  award  of  the  eaid  ComasissiouerB  of  Pnb- 
lic  Works  nnder  the  said  Act  first  herem- before  meo- 
tioned  in  relation  thereto,  vest  in  the  trustees  for  thetiat 
being  incorporated  under  tbe  said  Act  (now  in  lesitti) 
for  such  navigaUon,  for  the  use  of  tbe  counties,  haro- 
nirs,  and  townkuds,  chargeable  nnder  snch  awanl 
and  should  be  held,  maintainedi  and  preserved  bf 
such  trustees  subject  to  tbe  provisions  coiUained  io 
the  Act  now  m  lecital;  and  it  was  further  enacted 
that  the  works  to  be  vested  in  tbe  aforesaid  tnu* 
tees  of  tbe  said  navigationa  reapeotively'  nuder  th« 
said  Act  (now  in  recital)  sboiil^  be  the  works  de- 
scribed in  that  behalf  in  the  award  of  the  said  Com- 
inffssiohers'of  PuhKc  Works,  and  the' works  (connected 
with  -soch  navigatioas  respectively)  for  the  mainte- 
nance whereof,  as  works  of  drainage  trustees  were  to 
be  appointed  nnder  the  several  Acts  therein  referred 
to  should  be  tbC'  works  described  in  tbri  behalf  in  the 
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&wftrd  of  the  said  Commisstooera  of  Pablic  Works, 
fluid  it  was  farther  enacted  that  certain  persons  therein 
nAmed  shoald  be  the  trustees  of  the  said  Lower  Bann 
tukvigation,  and  that  the  tmstees  for  the  time  being 
of  s^  narigation  should  be  a  body  corporate  by  the 
name  and  style  of  ''The  Lower  Bann  Navigation 
Trustees,"  and  by  that  name  have  perpetual  succes- 
sion and  a  commoq  seal,  and  the  said  Act  now  in 
recital  contained  certain  powers  and  provisions  ena- 
bling the  said  trustees  therein  mentioned  respectively 
(Including  the  said  Lower  Bann  Navigation  Trustees), 
from  time  to  time,  and  at  all  times  thereafter,  to  de* 
mand,  receive,  levy,  and  take,  for  and  in  respect  of 
the  use  of  the  navigation  of  which  they  should  be 
trustees,  certain  rates  and  tolls  therein  mentioned; 
and  It  was  fhrtfaer  enacted  that  the  income  which  the 
said  trustees  should  receive  for  or  in  respect  of  any 
tolls  or  other  rates  to  be  imposed  and  levied  under 
the  Act  (now  in  recital)  should  be  applied  in  the  first 
instance  in  paying  certain  salaries  and   expenses 
therein  mentioned,  and  the  expenses  attending  or 
incident  to  the  maintenance  of  the  works  of  the 
navigation  of  which  they  should  be  trustees,  and  all 
other  expenses  attending  the  conservancy  of  such 
navigation,  and  that  all  expenses  of  and  incident  to 
Che  maintenance  and  conservancy  of  each  of  the  said 
navigations,  should  (so  far  as  the  same  might  not  be 
defrayed  out  of  the  income  aforesud)  be  borne  and 
paid  by  such  counties,  baronies,  and  townlands,  and 
parts  thereof  rekpectively,  and  in  such  proportions  as 
by  the  award  of  the  said  Commissioners  of  Public 
Works  should  be  in  that  behalf  provided*     And  the 
said  Act  now  in  recital  contained  certain  provbions 
enabling  the  monies  requisite  for  the  expenses  afore- 
said to  be  raised  from  time  to  time,  by  grand  jury 
presentments,  and  to  be  paid  to  the  said  trustees  re- 
spectively, and  al)o  ceruin  provisions  for  enabling  the 
trustees  of  the  said  several  navigations  respectively, 
from  time  to  time,  and  at  all  times  thereafter,  to  make 
bye-laws  for  regulating  the  conduct  and  management 
of  their  business,  and  tue  conduct  of  all  officers, 
workmen,  and  servants  employed  by  them,  and  for 
the  well  and  orderly  using  and  preserving  the  naviga- 
tion of  which  they  should  b^  trustees,  and  the  off 
branches  thereof  respectively,  and  the  banks,  basins, 
reservoirs,  tunnels,  locks,  sluices,  and  all  other  works 
thereto  respectively  belonging,  and  for  regulating  the 
passing  and  re-passing  of  all  ships  and  boats,  lighters, 
barges,  and  other  vessels,  and  the  carrying  of  all 
goods  and  commodities,  and  for  the  orderly  behaviour 
of  all  seamen,  boatmen,  watermen,  bargemen,  and 
others,  who  should  navigate  such  ships,  boats,  barges, 
lighters,  or  other  vessels,  and  for  the  snperintendeuce, 
management,  and  conservation  of  the  said  navigations 
respectively,  and  their  off-branches,  in  all  other  re- 
spects whatever,  and  from  time  to  time  to  alter  or 
repeal  all  or  any  of  such  bye  laws,   and  to  make 
othens  and  to  impose  fines  and  penalties  as  therein 
mentioned  upon  fJl  persons   offending  against  any 
of  such  bye-laws,  which  fines  end  penalties  are  thereby 
made  recoverable  on  summary  convictiooi  and  by  the 
said  Act  aow  in  recital,  the  said  tn^stees  of  the  Lower 
Bann  Navigation  were  and  iM*e  anthoriae^  and  em- 
powered toi>rosecate  to  convictioo,  and  to  enferoe 
penaUras  against  aay  pe^ns  who  shofikl  (amount 


other  ofieuces)  throw  or  deposit  any  ballast,  gravel* 
or  ether  matter  or  thing,  so  as  tofnteiTupt  or  obstruct 
the  free  passage  of  water  or  vessels  into,  through,  or 
in  the  said  navigation,  or  do  any  other  damage  to  tho 
said  navigation;  and  it  was  further  enacted  that  no- 
thing in  the  said  statute  now  in  recital  contained 
sbodd  be  deemed,  construed,  or  taken  to  affect,  pre- 
judice or  diminish  any  estate,  right,  tide,  or  interest 
of  the  Most  Noble  the  Marquis  of  Donegal,  his  heirs 
or  assigns.  And  the  plaintiff  further  saith  that  af- 
terwards the  works  necessary  for  the  improvement 
of  the  navigation  in  connection  with  drainage  in  the 
d'lstiict  of  Lough  Neagh  aforesaid,  were  duly  com- 
pleted pursuant  to  and  by  virtue  of  the  provisions  in 
that  bciialf  of  the  several  Acts  of  Parliament  herein- 
before mentioned,  and  afterwards,  by  a  certain  award 
of  the  Commissioners  of  Public  Works  in  Ireland, 
made  and  executed  in  writing  under  the  hands  and 
seals  of  two  of  the  said  commissioners,  bearing  date 
the  ISthday  of  February,  1859,  in  due  form,  and 
pursuant,  and  in  exercise,  and  by  vutue  of  the  provi- 
sions, powers,  and  authorities  of  the  aforesaid  statutes 
in  that  behalf,  and  made  of  and  concerning  th^fttvt- 
gation  undeitaken  in  connection  with  drunage  in  the 
district  of  Lough  Neagh  aforesud,  it  was  declared 
that  they,  the  Commissioners  of  Public  Works  in 
Ireland,  acting  in  the  execution  of  the  said  Acts,  did 
make  that  their  final  award  as  follows,  that  was  to 
say,  that  tbe  said  navigation  which  had  been. so  made 
and  improved  consisted  of  two  divisions,  videlicet^  the 
one  of  such  diviaons  called  the  Lower  Bann  Naviga 
tion,  extending  from  the  bridge  of  Coleraiue  in  the 
tidal  part  of  the  said  Ri\er  Bann  to  Lough  Neagh  in 
the  Counties  of  Antrim  and  Londonderry  respectively, 
including  that  part  of  Lough  Neagh  situate  in  the 
said  last-mentioned  counties,  according  to  the  boun- 
daries of  the  said  counties,  through  the  waters  of  the 
said  Lough  as  laid  down  in  the  ordnance  survey,  and 
the  other  divbion  of  the  said  navigation  extending 
and  situate  as  therein  particularly  described,  and  that 
the  works  connected  with  the  said  navigation  were  the 
works  appearing  and  set  forth  ii^  the  map  or  plan 
signed  by  the  said  Commissioners  of  equal  date  there- 
with, and  to  be  enrolled  in  the  Rolls  Office  of  her 
Majesty's  High  Court  of  Chancery  in  Ireland,  and  in 
the  Schedule  marked  B.  to  the  said  award  annexed, 
and  the  said  Commissionei^  by  their  said  awi^;d,  in 
pursuance  of  the  provisions  of  the  said  Acis,  and  in 
conformity  with  the  directions  of  the  eaid  Commis- 
sioners of  the  Treasury  given  to  them  a^  therein 
f  tated,  did  specify,  order,  and  award  a  certain  snm 
therein  mentioned  to  be  charged  as  the  costs  and  ex- 
penses of  the  said  navigation,  and  that  the  counties, 
baronies,  and  townlands,  liable  to  the  payment  of  the 
sud  sum  were  those  in  the  Schedule  *^  A."  to  the  said 
award  annexed  respectively  mentioned;  and  they  fur- 
ther awarded  Ifcat  the  said  sum  should  be  presented 
and  paid  by  the  grand  juries  of  said  counties  respec^ 
tively  in  certain  proportions  as  therein  mentioned,  and, 
should  be  charged  upon  and  levied  thereout^  and 
they  further  awarded  and  direct^^  that  all  eiq^eqsos, 
of  and  incident  to  the  majutenance  and  coaservaiicy 
of  the  said  Lower  Bann  Navigation  (so  far  as  tlio 
same  might  not  be  defrayed  <tet  of  the  income  thereof  j( 
shouM.  ^  charged  spoa.  borne,  and  paid  b/  the 
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towntaodi  and  iMronies  In  tlie  said  Schedala  men- 
tioned m  manner  b/  said  awai  d  set  forth ;  and  the 
aaid  Coromissioners  of  Pablic  Works  did  further,  bj 
their  said  award  in  pntsaanee  of  the  provisions  of  the 
Mud  Aeta,  state,  and  specfff,  and  award  that  the 
works  executed  in  the  said  district  connected  with  the 
•aid  navigation,  the  maintenance  whereof  as  works  of  na- 
Ti^atlon  was  to  be  vested  in  and  undertaken  by  the  Trus- 
tees of  the  liower  and  Upper  Bann  Na^rigations  respec- 
tivelj,  were  those  respectively  mentioned  in  the  said 
Schedule  B.  to  the  said  award  annexed ;  and  the  plain- 
tiif  further  saith  that  the  said  Schedule  B.  to  the  said 
award  annexed  is  described  in  the  heading  or  title 
thereof  in  the  words  and  figures  following,  that  is  to 
aay,  *'  referred  to  in  the  foi-egofng  award,*'  showing 
the  works  executed  in  the  said  district,  the  mainte- 
nance whereof  as  works  of  navigation  Is  to  be  vested 
in  and  undertaken  by  the  Lower  Bann  Navigation  and 
the  Upper  Bann  Navigation  Trustees  respectively  ap- 
pointed under  and  by  virtue  of  the  Act,  19th  and 
20th  Victoria,  chspter  62,  and  under  the  heading  or 
dtle  of «« Lower  Bann  Navigation''  in  the  said  sche- 
dule, are  contained,  amongst  other  things,  the  words 
and 'description  following,  that  is  to  say,  '^The  entire 
channel  of  the  Lower  Bann  Rirer,  as  improved  from 
the  bridge  of  Cderaine  to  Lough  Neagh,  except  as 
therein  mentioned,**  and  also  the  words  and  figures 
following,  that  is  to  say,  '*  The  channels  excavated  to 
navigation  depth  through  the  several  shoals  and  fords 
on  the  Lower  Bann  are  of  the  following  breadths  at 
Brecarte  and  Toome,  60  feet."  Guide  piles  are  fixed 
to  mark  the  channels  through  these  slioals,  wherein 
the  depth  of  water  is  fVom  six  to  eight  feet  at  ordi- 
dmary  summer  level,  which  stands  about  eight  feet  on 
the  sills  of  the  several  locks;  and  the  plaintiff  further 
aaith  that,  afterwards,  by  a  further  award  of  the  sui 
Commbsioners  of  Public  Works,  made  and  executed 
in  manner  aforesaid,  bearing  date  the  4th  day  of 
April,  1 859t  in  due  form,  and  pursuant  to,  and  in 
exercise,  and  by  virtue  of,  the  provisions,  powers,  and 
authorities  of  the  said  statutes  in  that  behalf,  and 
made  of  and  concerning  drainage  and  water  power  in 
the  said  district  cf  Liough  Neagh,  they,  the  said  Com- 
missioners, did  award  and  state  (among  t  other 
things)  that  the  works  which  had  been  completed  for 
the  drainage  and  improvement  of  the  lands  therein 
mentioned  within  the  said  district  (including  those  for 
navigation  and  works  in  connexion  therewith)  were 
the  aeveral  works  mentioned  in  Schedule  B.  to  the 
a^fd  award  annexed,  and  by  the  said  Schedule  the 
laid  works  so  executed  in  the  Longh  Keagb  district 
$re  described  aa  consisting  of  (amongst  other  things) 
the  improvement  of  the  channel  of  the  Lower  Baun 
River,  ftom  the  cutts  of  Coleraine  to  I^ough  Neagh, 
by  excavations  of  channels  through  the  shoals,  at 
(amongst  other  places)  Liough  Beg,  Brecarte,  and 
Toome,  construction  of  two  stone  moles,  8(^0  yards 
long  each,  at  South  Bar  of  Lough  Beg,  also  exca- 
vations of  weir  basins  at  site  of  each  weir,  also  erec- 
tion of  piles  to  mark  sailing  channel  where  necessary, 
through  Ijower  Bann  and  Lough  Beg,  and  also  erec- 
tion of  sundry  other  works  and  operations  inci- 
dental to  and  necessarily  connected  with  the  afore- 
said works;  and  the  plaintiff  further  saith,  that  from 
aud  a(ier  the  making  ot  the  said  award  first  berem- 


I  before  mentioned,  the  said  Lower  Bann  NavigstioB, 
together  with  all  locks,  weirs,,  and  other  works,  righti, 
members,  and  appurtenances  thereunto  beioBgisg,  l«- 
came,  and  ever  since  continued,  and  now  are,  by  Tirt&€ 
of  the  add  herein  before  mentioned  statute   in  iha 
behalf,  vested  in  the  defendanta,  bt«ing  the  Lower  Baan 
Navigation  Trustees  by  the  said  autute  eonfltitntad 
and  incorporated  as  aforesaid;  and  the  defendanti. 
from  and  after  the  making  of  the  aaid  award,  aoeepted 
and  took  upon  themselves  the  duties,  trusts,  mud  n- 
sponsibtlities,  and  the  exercise  of  the  powers  suJ  aa- 
thorities  intended  to  be  vested  in  such  truatees  by  the 
said  statutes  and  awards  respectively,  and  have  aiBce 
so  continued,  and  liave  ever  since  bieen,  and  now  an, 
in  the  enjoyment  and  receipt  of  the  income,   tolU 
rates,  funds,  and  monies  thereby  provided   for  tiM 
purposes  of  their  said  duties,  trusts,  ptiwera,  shkI  aa- 
horities,  and  with  notice  of  all  and  singukr  ibe  mat- 
ters and  things  aforesaid;  and  the  defendaots,  after 
the  making  of  the  said  first- mentioned  award,  audi 
certain  bye  laws  and  regulations  concerniug  the  said 
navigation  by  virtue  of  their  powers  in  that  behalf  ai 
aforesaid,  and  afterwards,  to  wit,  on  the   1st   day  of 
July,  1860,  caused  a  notice  in  writing  to  be  pablished 
and  circuited  under  their  authority  in  the  said  dis- 
trict, that  tlie  navigation  had  been  opened  (rom  Lougli 
Neagh  to  Cderaine,  since  which  time  the  said  nsvigsp 
tion  has  continued  professedly  open,  Irat  oevertlielesi 
with  such  obstructions  and  encroachments  as  herna- 
after  mentioned;  and  the  pUintiff  further  aaith,  that 
at  and  before  the  time  of  the  opening  of  the  saki 
navigation  as  aforesaid,  the  plaintiff  was,  and   hsi 
s'nce  continued,  and  now  is,  entitled  to  all  the  ed 
fishery  and  the  exclusive  right  of  fishing  for  and  tak- 
ing eels  in,  over,  and  through  that  part  of  the  Lower 
Bann   River  between  the  bridge  of  Coleraine   and 
Lough  Neagh  aforesaid,  which  runs,  flows,  and  ex- 
tends from  the  eel  weirs  next  above  and  to  the  south 
of  tlie  New  Cutt  unto  the  Salmon  Leap  at  Coleraine, 
and  which,  according  to  the  course  of  the  said  river, 
is  l)elow  Toome  Bridge  and  the  places  known  ns  ths 
Toome  Fisheries;  and  the  plaintiff  was  and  is  enti- 
tled as  aforesaid,  as  tenant  of  the  said  fisheries  onder 
the  Most  Noble  the  Marquis  of  Donegal,  who,   and 
his  ancestors,  have  been  from  ancient  times  hitherto 
the  sole  and  exclusive  proprietors  in  fee-simple  of  ths 
fisheries  along  the  whole  navigation  whereof  the  de- 
fendants are  the  trustees;  and  the  plaintiff,  as  socb 
tenant  as  aforesaid,  renders  and  pays  for  and  out  of 
his  said  fishery  to  the  said  Marquis  a  large  yearly 
rent,  to  wit,  £300 ;  and  the  plaintiff,  for  the  reasons 
aforesaid,  has  been  during  all  that  time,  and  still  is,  per- 
sonally interested  in  the  maintenance  and  conservation 
of  the  navigation  of  the  said  Lower  Bann  Kiver  as 
improved  and  efibcted  by  the  said  CommissioDcrs  as 
aforesaid,  not  only  over  those  parts  of  the  river  over 
which  the  plaintiff's  said  right  of  fishing  extenda,  but 
also  at  those  parts  higher  up  the  river,  to  wit,  where 
the  Toome  Fisheries  subsist,  and  which  parts  also  ars 
situate  betweeen  the  bridge  of  CoKefraine  and  Longb 
Neagh  aforesaid;  and  the  plaintiff  was  and  b  per- 
sonally interested  in  this,  that  no  obstruction  should 
exist  in  the  channel  above  the  plaintiff's  fishery  which 
would  restrict,  impede,  or  intercept  the  free  passage 
dojrn  the  rtvet  towards  the  plaintiff's  t)oats  and  nets 
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of  the  fish  which  the  plaintiff  is  entitled  to  teke 
and  catch  in  his  fishing  as  aforesaid ;  and  the  plaintiff 
is  personally  interested  in  this,  and  is  entitled  to  this, 
tihat  the  channel  of  the  sidd  river  along  its  length  from 
Loagh  Neagh  to  the  bridge  of  Coleraine  aforesaid, 
mnd  to  the  fnll  breadth  specified  in  that  behalf  by  the 
said  several  awards,  should  be  and  be  maintained  by 
the  defendants  open,  navigable,  and  free  from  obstmc- 
tioD,  and  shoold  not  be  frequented  or  used  by  poach- 
ers, trespassers,  and  others,  for  unlawful  purpoaes,  so 
as  to  prejudice  the  plaintiff's  rights  as  afbresud;  and 
also  that  the  plaiutiiB^  his  fishermen,  servants,  boats, 
nets,  and  implements  of  fishing,  while  lawfully  en- 
g:aged  and  employed  in  and  about  the  said  fishery  of 
the  plaintiff,  shonld  be  by  the  defendants  kept  pro- 
tected from  all  violence,  injury,  damage,  and  hin- 
drance on  the  part  of  such  persons  as  aforesaid  or 
otherwise  however,  and  during  all  that  time  it  was, 
and  it  now  is,  the  duty  of  the  defendants,  pursuant 
to  the  provisions  of  the  several  statutes  and  awards 


kept  in,  npon,  through,  and  across  the  said  channel  at 
various  places  as  aforesaid;  and  the  said  channel  and 
navigation  have  been  from  time  to  time  frequented 
and  used  by  poachers,  trespassers,  and  other  persons, 
for  unlawful  purposes,  with  boats  and  implements  of 
fishing  and  of  obstruction,  and  have  been  by  them 
unlawfully  obstructed,  and  the  peraons  aforesaid  have 
frequently  committed  violence,  and  done  injury  and 
damage  to  and  obstructed  the  pUintiff's  fishermen, 
servants,  boats,  and  fishing  implements,  while  lawfully 
employed  and  used  in  and  about  the  plaintiff's  fisheiy 
aforesaid,  and  from  time  to  time  have  nnlawfnlly  In- 
tercepted and  taken  large  quantities  of  eels,  which 
otherwise  the  plaintiff  of  right  would  have  taken  in 
and  by  his  said  fishery,  and  by  reason  of  the  premises, 
and  of  the  neglect  of  duty  of  \he  defimdants  as  afore- 
said, the  plaintiff  hss  lost  and  been  deprived,  and  still 
is  deprived,  of  the  due  gains  and  profits  of  his  said 
fishery,  and  has  wrongfully  suffered  and  incnrred  di- 
vers injuries,  damages,  and  expenses,  in  the  premises. 


aforesaid,  to  maintain  and  oonsenw  at  all  times  the  '  of  all  which  the  defendants  frequently  had  notice,  and 


navigation  of  the  said  Lower  Bann  River  as  improved 
and  effected  as  aforesaid  at  all  parts  thereof  between 
Liough  Neagh  and  the  bridge  of  Coleraine,  and  to 
take  care  and  procure  that  the  channel  of  the  said 
navigation  above  the  plaintiff*s  said  fishery  to  the  full 
breadth  so  specified  as  aforesaid,  to  wit,  60  feet,  should 
be,  and  continue,  and  be  maintained  at  all  times  open 
and  free  from  otratruction  and  impedimeut,  and  should 
not  be  frequented  or  used  by  poachers,  trespassero,  or 
other  persons,  for  unlawful  purposes,  so  as  to  preju 
dice  the  plaintiff^s  rights  in  relation  to  his  said  fishery; 
and  it  was  and  is  also  the  duty  of  the  defendants  at 
all  times  to  protect  the  plaintiil^  his  fishermen,  ser- 
vants, boats,  nets,  and  implements  of  fishing,  while 
lawfully  engaged  and  employed  as  aforesaid,  from  all 
violence,  injury,  damage,  and  hindrance,  on  the  part 
of  such  perso:is  as  aforesaid,  and,  if  necessary  for 
any  of  the  purposes  as  aforesaid,  to  make  suitable  and 
proper  bye-laws  and  regulations  under  their  authority 
i  II  that  liehttlf  as  aforesaid;  that  the  defendants  always  had 
notice,  but  nevertheless,  the  defendants,  during  all 
that  time,  neglected  to  maintain  and  conserve  the 
said  navigation  as  aforesud,  and  did  not  take  care  or 
procuie  that  the  channel  thereof  to  the  full  breadth 
aforesaid  shouUl  be,  and  continue,  and  be  maintained 
open  and  free  from  obstruction  and  impediment,  nor 
that  the  same  should  not  be  frequented  or  used  by 
poachers,  trespassers,  or  other  persons  as  aforesaid, 
nor  did  the  defendants  at  all  protect  the  pUintiff, 
hia  servants,  boats,  nets,  and  implements  of  fidhtng  in 
manner  aforesaid,  and  as  it  was  their  duty  to  do,  but 
on  the  contrary,  the  defendants  acted  so  negligently 
aud  wrongfully  in  the  performance  and  discharge  of 
their  duties  aforesaid,  that  from  time  to  time  during 
all  that  period  the  navigation  of  the  said  Lower  Baiin 
River  was,  and  now  is,  obstructed  and  impeded  at 
various  places  thereof  (to  wit,  at  the  eel  weirs  in  Mr. 
Meeuan*s  possession,  and  at  the  eel  weira  to  the  south 
of  the  Xew  Gut  at  Brecarte  aforesaid),  and  the  due 
bnsadih  of  the  channel  as  the  same  ought  to  be,  free 
and  navigable  as  aforesaid,  was  and  is  greatly  nar- 
rowed, restricted,  and  oonfiued  by  divers  piles,  stakes, 
poles,  timbers,  ropea   nets,  and  other  implements  of 
oUtmetiou,  bein^  fi&ed,  s:t,  ei-eclcd,  stretched,  aud 


they  were  frequently  requested  by  the  plaintiff,  and  in 
particular  by  certain  notices  in  writing,  dated  respec* 
tively  the  5th  day  of  September  and  the  13th  day  of 
October,  1862,  to  redress  the  said  grievances  and 
perform  their  duties  in  the  premises,  as  they  always 
had,  and  still  have,  the  means,  power,  and  authority 
to  do  under  and  by  virtue  of  the  said  several  statutes, 
awards,  and  bye-laws,  and  yet  the  de^ndants  have 
refused,  and  still  do  refuse,  to  comply  with  snch  re- 
quests, to  the  plaintiff's  damage  of  i500,  and  there- 
fore he  brings  his  action;  and  the  plaintiff  also,  by 
reason  of  the  premises,  claims  a  writ  of  mandamus  to 
command  the  defendants  to  cause  to  be  removed  and 
henceforth  discontinued  all  obstructions  by  stakes^ 
piles,  polos,  timbers,  ropes,  nets,  aud  other  im]^- 
ments,  in,  through,  upon,  or  across  the  channel  of 
that  part  of  the  Lower  Banu  River  runnmg  and  flow- 
ing between  Lough  N^gh  and  the  bridge  of  Cdendne 
aforesaid,  and  moreover  henceforth  to  maintain  and 
conserve  the  said  channel  and  the  navigation  thereof 
open,  free,  and  unobstructed,  according  to  the  full 
breadth,  and  in  as  fnll  and  ample  manner  in  all  ra-^ 
specta  as  the  said  channel  and  navigation  were  cleared, 
excavated,  and  improved,  under  and  pursuant  to  tha 
several  statutes  in  that  behalf,  and  as  the  same  ought 
to  be  maiutamed  and  conserved  pursuant  to  the  same 
statutes  and  the  several  awards  aforesaid.  To  this 
the  defendants  demurred,  on  the  grounds  that  the 
summons  and  plaint  did  not  disclose  any  cause  of 
action  good  in  substance,  because,  amongst  other 
reasons,  that  no  tacts  were  stated  in  said  summons 
and  plaint  to  show  the  existence  of  the  alleged 
duties  on  the  part  of  the  defendants  alleged  in  said 
summons  and  plaint,  nor  was  any  legal  injury  or 
legal  spedal  damage  resulting  to  the  plaintiff,  or  which 
might  result  to  the  plaintiff  from  the  non-fulfilment  or 
neglect  by  defendants  of  said  duties  shown  by  the 
said  summons  and  plaint,  nor  any  duty  on  the  part 
of  the  defendants  shoau  by  the  said  summons  aud 
plaint  in  the  fulfilment  of  which  the  plaintiff  was  per- 
sonally interested  within  the  meaning  of  the  statute  in 
that  case  made  and  provided,  for  the  breach  or  neglect 
of  which  the  phiintiff  would  been  tit  led  to  claim  a  writ 
of  mandamuB^  nor  was  any  breach  of  any  aocbduty  shown 


TBE  IRISH  JUBtST. 


by  tbe  Mid  MUBMoils  uid  pUuot,  nor  was  anj  ioteresl 
^MBraomd  to  the  ptaittiff  in  tlie  fnifiimmt  of  any  rach 
dnty  within  the  meaning  of  the  said  statute  shown  by 
the  said  snounons  and  plaint,  and  also  for  that  no. 
Wrongful  act,  neglect,  or  delhalt  on  the  part  of  the 
defendants  was  shown  by  said  sonunons  and  plaint  to 
entitle  Ihe  plaintiff  to  such  writ,  nor  to  shew  the  ex* 
isteaoe- ef  the  kterest  personal  to  the  plaintiff  as  al- 
leged in  the  summons  and  plaint,  and  also  becanae 
the  Aid  anmtnons  and  plaint  cbdmed  to  reeoTsr  da- 
mages, from  the  defendants  for  the  alleged  wrongful 
acts  of  thhrd  parties  for  whom  the  defendants  were  not 
shown  or  nUeged  to  be  responsible,  or  with  whom  they 
were  therein  alleged  to  be  in  privity,  and  also  claims 
dmnages  for  mllef^  loss  of  profits  in  the  plaintiff's  eel 
fishery,  which  Was  not  shown  to  have,  nor  could  same 
hav»,  any  oonneetbn  with  the  navigation  uf  which  the 
defendants  were  tmstnes,  nor  was  any  sufficient  demand 
or  refusal  o£  performance  of  the  alleged  duties  men- 
tioned in  said  summons  and  plaint  shown,  nor  had  the. 
plaintiff  pleaded  or  alleged  any  fkots  to  show  he  was 
entitled  to  the  writ  of  fTunulamus  therein  claimed,  or 
to  sustain  the  present  aetion»  and  because  the  aaid 
summons  and  plaint  was  otherwise  repugnant,  inaen- 
aible,  and  insufficient, 

D.BJ^i(fai(wUh  him  Joy,  Q.C.)  for  the  demurrer,  cited 
Viears  ▼.  WOcacki  (2  Smith's  L.  0,  461 ;  Walker 
V.  006  (3  EL  &  N.  395,  and  4  H.  &  N.  350);  Hoey 
T.  JFVfton  (11  C.  B^  N.  S.  142);  Caledonian  Bail- 
wag  Company  v.  Ogihy  (2  Macqueen*s  Cases,  229). 
Doine,  Q.C«,  and  PkdUp9.  in  support  of  the  sum- 
mons «nd  plau't,  cited  Boiler's  Nisi  Prins,  204,  a; 
Pamaby  w,  Laucader  Canal  Company  (1 1  A.  &  E. 
223);  ifsrs^  Dock  Board  v.  PenhaUow  (7  H.  dfc  N. 
329);  WsUi  ▼.  Watling  (2  Wm.  Blackstone,  1233); 
Hobson  w.  Todd  (4  T.  R.  71);  Patrwk  v.  Ormnway 
(1  Wmsi.  Saunders,  346,  b);  Woolrych  on  Waten, 
239);  Wood  ▼«  Wand  (3  Exchequer  R.  748) ;  RotA- 
dak  CanMCamfany  ▼.  King  (14  Q.  B.  122);  Bower 
▼.  HiU  (\  Bingham,  N,  C.  540);  E.  v.  BrieM  Dock 
Company  (9  DowL  &  Ry.  309);  HamUton  v.  Mar- 
fmii  of  Donegal  (3  Ridgeway's  ParL  Cases,  267); 
Broom's  Legal  Maxims,  771 ;  Beedie  v.  London  4Md 
Jforih  WesUm  Railway  Company  (4  Exchequer  R. 
244);  B.  ▼.  Moor€  (3  B.  &  Ad.  184). 

Joy,  Q.a,  in  reply,  cited  Dimes  x.  Peiley  (15  Q. 
B,.276);  Duncan  y.  Findlater  (6  01  ^  Fin.  894); 
Dobeon  y.  Blackmare  (9  Q.  B.  991). 

Ai<^  2. — ^MoNAHAH,  OJ.t  Stated  the  nature  of  the 
cnsei--^ar  jurisdiction  in  mandamusinf  ofconne,much 
more  restricted  than  the  prerogative  jurisdiction  of  the 
Grown  side  of  the  Queen's  Bench.  Duties  are  imposed 
on  these  tmstees,  and  if  a  proper  case  were  made  out, 
a  mandamus  might  properly  be  granted  against  them. 
Clearly,  the  object. of  the  plaintiff  is,  not  to  undo  any-r 
thing  which  the  tmstees  have  done  since  their  ap 
pointment,  but  to  compel  them  to  make  alterations  in 
the  state  of  the  navigation  fi-om  what  it  was  when 
they  fint  became  trustees.  There  is  no  allegation 
here  that  the  boats  of  the  plaintifl^  or  of  any  other 
person,  ans  impeded  in  navigation,  or  that  the  upper 
weir  interfered  with  the  plaintiff's  rights.  An  to  the 
poachers,  of  course  he  cannot  prDceed  against  the 
(Tttstees  in  respect  to  them.  The.  allegation  in  troth 
ls»  that  by  an  omission  on  the  part  of  the  trustees^  the 


plamtiff's  fishery  is  not  Improved.  There  is  no  na- 
thority  lor  thla,  and  on  the  whole  of  the  case,  we  are 
of  opinion  that  thia  demurrer  is  well  founded. 

Judgmeni/or  the  dtfemdasUa. 


Court  ot  €xtfitqutv. 


Cn<fart»dbfOnwri.nMrk%nn^BtktTitl— 3 
CUPFB  V.  HOLMB  AND  OTBEBS. — NoV,  27* 

Action  o/^ifecimeni  Jor  nan-paymffid  of  renJL^Pleaii' 
ing-^mharramng  dtfence^ 

To  an  action  of  efeetmeni  Jbr  nonpayment  of  rrtt^ 
the  defendant  pleaded,  •«  Ihat  before  tide  #ta<  the 
plaintiff  issued  a  summons  and  plaint  out  of  tie 
Court  of  Common  Pleas  in  Ireland  agaemai  the 
defendant  in  an  action  of  ejectment  fnr  nonpay- 
mient  of  rent  for  the  same  lands  as  in  the  siswmmtmi 
and  plaifU  herein  mentionfsd.  and  the  plaintiff  and 
the  said  defendant  were  respectively  plaintiff  amd 
defendant  in  said  farmer  suit,  and  that  the  said 
former  suit  was  still  dq)endingj^ 

DefeneeostasideonthegrouHdthatkwasnotaoerredeh^ 
the  rent  for  the  nonpayment  of  which  Cfte  preaent 
action  was  brought  was  thesameasthe  rent  claimed 
in  a  pending  action* 

Tan  was  a  motion  to  set  aaide  the  defence  to  an  ae- 
tion  of  ejectment  for  non-payment  of  rent  as  emUar- 
raasing,  on  the  grounds  that  a  plea  of  pendency  of  s 
funner  action  was  not  capable  of  beiqg  pleaded  is 
an  action  of  ejectment  for  nonpayment,  and   also 
in  not  stating  that  the  cause  of  action  in  the  pre- 
sent case  is  the  same,  and  no  other  or  different  cause 
of  action  than  in  the  former  suit.    The  ^summons  and 
plaint  was  as  follows:  ''The  defendants  are   snm- 
moned  to  answer  the  complaint  of  Harriet  Cuffe,  who 
complains  that  the  defendanto  hold  Ail  That  and 
Those  that  part  of  the  lands  of  Gortrush  and  Kilmon 
containing,  by  a  survey  thereof  made  by '  T.  Elliott, 
five  acres,  or  thereabouts,  and  fifteen  perches,  Irish 
Plantation  measure,  be  the  same  more  or  le-^M,  in  the 
parish  of  Dromore,  barony  of  Armagh,  in  the  County 
of  Tyrone,  as  tenants  to  the  plaintiff  nnder  a  1eaae»  at 
the  yearly  rent  of  £13,  and  that  the  sum  of  £45  lOs^ 
being  for  three  years,  and  one- half  year  of  such  rent 
due  and  ending  on  the  1st  of  May,  1863,  is  due  to 
the  plahitiff,  and  therefore  the  plaintiff  prays  judgment 
against  the  defendants  to  recover  the  possession  of  the 
said  lands  and  premises.    Therefore,"  &o.    To  thia 
plaint  the  defendant  pleaded  the  followmg  plea: — 
'« Kobert  Holmes,  one  of  the  defendants,  and  tenant 
to  the  lands  and  premises  mentioned,  appears  and 
takes  defence,  and  says  .that  before  this  suit  the  plain- 
tiff issued  a  snmmons  and  plaint  out   of  the  Court 
of  Oommon  Pleas  in  Ireland  against  the  said  Robert 
Holmes  and  others,  in  an.  action  for  ^ectment  for 
non-payment  of  rent  for  the  same  lands  as  in  the 
snmmons  and  plaint  herein  mentioned,  as  by  the  re- 
cords and  pleadings  thereof  remaining  in  the  said 
Court  appears,  and  the  plahitiff  and  the  said  Robert 
Holmes  were  respectively  plaintiff  and  one  of  the 
defendants  in  t*ie  said  former  suit,  and  the  said  for> 
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mer  ^u^t  b  still  depending  in  the  said  Coart,  and 
therefore  he  defends  the  action. 

Vowst,  Q.C  (with  him  WiUiam  Irvine)  now  ap- 
plied to  set  aside  the  defence,  on  the  gronnds  that  no 
such  plea  was  pleadable  in  an  action  of  ejectment  for 
nonpayment  of  rent,  and  if  it  were  that  it  was  not  in 
this  case  properly  pleaded,  inasmuch  as  the  plea  did  not 
allege  that  the  cause  of  action  in  the  present  action  was 
the  same  and  no  other,  nor  different  from  the  canse  of 
action  in  the  former.  In  support  of  the  latter  propo- 
sition, counsel  cited  1  Saunders  on  Pleading  under  the 
head  of  pendency  of  a  former  action,  p.  21.  In  sup- 
port of  the  former  proposition,  he  cited  Dot  d,  Lang- 
don  V.  Langdon  (5  6.  Ad.  864),  and  various  autho- 
rities referred  to  in  Cole  on  £jeetment,  77-7 8*  The 
proper  course  for  the  defendant  to  have  adopted  was 
by  nsotion  to  the  Court  to  stay  proceedings.* 

Mezla  in  support  of  the  plea. — It  is  not  necessary 
that  there  should.be  a  specific  averment  in  the  plea 
that  the  pending  action  was  brought  for  the  **  same 
causes  of  action  "as  the  present  one;  it  is  sufficient 
if  the  plea  does  so  in  substance.  The  gist  of  an 
action  of  ejectment  for  non-payment  of  rent  is  the 
recovery  of  the  possession  of  the  lands;  it  is  averred 
here  that  the  lands  are  the  same.  It  is  said  in  Bacon's 
Abridgnient,  tit.  Abatement,  M.,  wherever  it  appears 
the  pliuntiff  has  ^ued  out  two  writs  against  the  same 
defendant  for  the  same  thing,  the  second  writ  shall 
abate — Comyn's  Digest,  tit  Abatement,  H.  24. 

Fitzgerald,  fi. — ^The  cause  of  action  is  the  forfeit- 
nre  arising  from  the  non-payment  of  the  rent;  it  is  not 
averred  that  the  rent  was  the  same.  Set  aside  the 
defence  with  costs,  bnt  set  off  the  cobts  of  the  pending 
action  against  the  costs  of  the  present  proceedings. 


GiBBOVS  <V.  CUSAGK.— ^aik  16. 

[OaBAM  Piaot,C.&,  Fnn»»AU>,  Ritohbs  akd  Diasr, 
Bfi.] 

Pleading — Acthnfwr  breach  of  promise  of  marriage 
' — Plea  ofjutUfiocAum;  mmmorality  of  plaintiffs 
not  slating  vM  whom  Hie  acts  were  committed,  set 
aside. 

To  an  action  Jor  hreaoh  oj  promise  of  marriage  the 
defendant  pleaded  ^^that  the  defendant  made  ike 
said  agreement  upon  the  faith  and  under  the  belief 
that  the  plaintiff  had  alwaye  been  und  then  was  a 
chaste  and  modest  woman^  and  of  correct  habits 
and  eonductfOnd  of  good  chapocUr  and  reputation^ 
whereas  the  plaintiffs  before  and  at.  the  time  of  the 
makfng  of  the  said  agreement  in  plaint  mentioikedt 
was  a  tcMnman  oJ  undukftt  and  immodest  hehaviour^ 
and  of  incorrect  and  immoral  habUs  and  conduct^ 
and  of  bad  character  and  reputation^  which  the  de- 
fendaiU  first  .discovered  ajter  uuMng  the  alleged 
agreementj  and  btfore  the  allied,  breach  thereof. ^^ 
Held  ihaiths  all^ation  of.  uichastity,  ismnoduM  be- 
haviour^ andimmoral  habits,  were  too generalaoGusa^ 
tions^andthatthe  plea  shouldhoffe  stated  th6  names 
of  the  persons  wkh  whom  the  acts  of  unchastity 
were  committed. 

This  waa  an  application  to  set  aside  the  second  para* 
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graph  of  the  defendant's  defence  as  embarrassing^ 
The  summons  and  plaint  was  for  breach  of  promise  of 
marriage,  and  complained  '*  that  the  plaintiff  and  de- 
fendant agreed  to  marry  one  another,  and  a  reason* 
able  time  bad  elapsed,  and  the  plaintiff  has  been  al* 
ways  ready  and  willing  to  marry  the  defendant,  yet 
the  defendant  had  neglected  and  refused  to  marry  the 
pluntiff  to  the  plaintiff's  damage'*  &c  To  this  plaint 
the  defendant  filed  two  defences;  the  first,  a  traverse 
of  the  agreement  to  marry  each  other;  the  second 
plea  was  as  follows: — '^  And  for  a  further  plea  in  this 
behalf  the  defendant  says  that  the  defendant  made  the 
said  agreement  upon  the  faith  and  under  ^he  belief 
that  the  plaintiff  had  always  been  imd  then  was  a 
chaste  and  modest  woman,  and  of-  correct  habits  and 
conduct  and  of  good  character  and  reputation,  whereaa 
the  plaintiff  before  and  at  the  time  of  the  making  of 
the  said  agreement  in  the  sdd  writ  and  summons  and 
phunt  mentioned  was  a  woman  of  nncbaste  and  immo- 
dest bebavionr,  and  of  incorrect  and  immoral  habits 
and  conduct,  and  of  bad  character  and  reputation, 
which  the  defendant  first  discovered  after  making  the 
alleged  agreement,  and  before  the  alleged  breach,  and 
therefore,"  &c.  The  gronnds  upon  which  the  defence 
was-  sought  to  be  set  aside  were,  that  it  did  not  dis- 
close the  names  of  the  persons  with  whom  defendant 
alleges  that  plaintiff  was  guilty  of  immorality;  and 
that  the  charges  in  said  defence  mentioned  Were  too 
vague;  and  that  no  proper  issno  could  be  taken  on 
them. 

Devitt  in  suppoit  of  the  motion.— The  deftouee 
is  faulty  in  not  disclosing  the  names  of  the  parti^^s 
with  whom  the  acts  of  nnchastity  were  committed. 
In  Godfrey  v.  Cross  (12  Ir.  a  L.  333),  which  was 
an  action  for  libel  in  imputing  misconduct  to  the 
plamtifi^  a  medical  officer  of  a  di&peusary  district,  the 
defendant  pleaded  a  plea  of  privileged  commnnicatioD, 
setting  forth  that  he  waji  a  poor  law  gnardian,  an3 
that  he  made  the  oommihiication  (the  sul^eet  matter 
of  the  libel)  to  the  popr-law  commissioners  in  his  ca* 
pacity  of  guardian,  bona  fide,  &c.  And  the  plea  al- 
leged that  this  plea  was  founded  upon  ipformatic^ 
obtained  from  '*  certam  trustworthy  persons.*'  The 
plea  was  set  aside  as  embarasstng,  as  not  containin|g 
the  names,  of  the  persons  from  wbpm  the  information 
was.  received— JMfMon  v.  Stuart  [\  T.  R.  748)  wjs 
also  an  action  for  libel.  The  same  doctrine  is  hud 
down  in  J^ocli^^y  v.  Mortlock{l  Holt's  Rep.  151)  de- 
cides that  in  an  action  for  breach  of  promise  of  mar- 
riage when  the  defence  relies  on  the  bad  character  of 
the  plaintiff,  proof  of  the  bad  character  must  be  given, 
and  aiere  rumour  is  not  sufficient.  Bad  reputation 
goes  in  mitigation  of  damages,  but  is  4M>  bar  to  the 
action.  The  names  must  be  given,  otherwise  the  de- 
fendant mnst  be  prepared  with  evidence  as  to  her 
course  of  conduct  all  through  hfsr  life.  The  rules  pf 
pleading  are  positive  that  when  acts  of  nnchastity  are 
given«,  the  names  of  those  parties^  with  whom  the  acts 
were,  committed  most  be  giv^o,  or  it  mnst  be  alleg^ 
that  the  persons  with  whom  the  acts  were  committed 
are  to  the  defendant  unknown.  The  .pleading  should 
have  averred  that  the  parties  were  to  defendant  un- 
known, as  it  might  have  followed  the  plea  in  Young 
y«  Murphy  (3  Bing.  N.  C.  64,  &  2  Hodges,  147)  or  the 
precedent  given  in  Pearson's  Chltty,  362, 2nd  ed.  jxoie,d* 
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i/'J/oAon  contra. — ^Thls  plea  is  correct  aodfoHpwttbe 
precedent  in  Bench  ▼•  Merrick  (1  Car.  &  K.  46d, 
464);  FouUceay.  Seiway  (3  Esp.  235);  Irving  v. 
Greenwood  (1  Cur.  &  P.  350).  It  would  be  absurd 
to  say  that  we  are  obliged  to  giro  all  the  names  of 
thoso  with  whom  the  acts  of  immoralitj  were  com- 
mitted.  {^Pigot,  C^.— It  is  held  to  be  necessary  to 
specify  in  a  plea  of  justification  to  an  action  of  slan- 
der the  specific  acts  upon  which  the  defendant  relies.] 
[^Fitzgerald^  B.— Does  not  the  rule  in  slander  which 
requires  the  defendant  to  state  the  specific  aeU  bear 
still  more  stiongly  in  pleas  justifying  breach  of  pro- 
mise of  marriage,  where  in  fact  the  plaintiff  cannot  be 
ber  own  witness?]  There  is  this  distinction:  that 
the  defendant  in  libel  b  guilty  of  a  criminal  act  in 
publishing  the  libeL  It  is  not  requisite  to  decUre  the 
names  in  our  plea  of  justification — Noden  v.  Johnson 
(16  Ad.  &  E.,  218).  IPigot,  C.^.— Is  not  this  a 
case  of  great  injustice.  If  a  lady  be  engaged  to  a 
man  to  be  marri^  and  the  marriage  put  off  for  a 
time,  that  afterwards  on  the  eve  of  the  marriage  being 
solemnised,  rumours  wrongfully  and  maliciously  got  | 
up  of  the  lady's  want  of  chastity  reach  the  man's  | 
ears,  would  it  not  be  cause  of  great  hardship  that 
those  imputations  could  be  pleaded  to  an  action  of 
breach  of  promise  of  marriage  without  disclosing  who 
the  parties  were?]  The  case  of  Noden  t.  Jokneon  is 
In  point 

Devitt  in  reply. — Foulkee  ▼.  Seiway  decides  only 
that  evidence  of  reputation  is  allowable  in  mitigation 
of  damages,  «7bfie9  y.  Stephens  {i  I  Price,  235)  the  mar- 
ginal note  says  *'  that  pleas  by  ^ay  of  jnstification 
generally  aspersing  the  cnaracter  of  the  plaintiff  by 
averments,  without  stating  particular  acts  of  bad  con- 
duct apposite  to  the  justification,  are  not  only  demur- 
able  but  ought  to  be  demurred  to,  as  due  to  the  court 
and  to  the  judge  before  whom  the  action  is  to  be 
tried.** 

Jan.  19* — PiooT,  C.B.  [reads  the  plaint  aud  de- 
fence].^— This  is  an  application  to  set  aside  the  de- 
fence on  the  grounds  that  the  defence  imputes  unchas- 
tity«  immodest  behaviour,  immoral  habUs  and  conduct; 
and  further,  that  plaintiff  was  a  person  of  bad  cha- 
rarter  and  reputation.  With  respect  to  nnchastity,  the 
proper  proof  is  to  show  with  whom  she  was  guilty  of 
ouchastity.  When  charges  of  misconduct  are  made 
general  in  their  nature,  the  defendant  must  state  some 
specific  instances  of  misconduct  imputed  to  the  plain- 
tiff. It  was  so  held  in  Ifickinboiham  v.  Leach  (10 
M.  &  W.  361);  it  was  urged  in  the  argument  before 
us  that  the  plea  in  libel  and  slander  are  not  applicable 
to  the  present  The  case  of  Toung  ▼.  Murphy  (2 
Ho(1geJ«.  147),  which  has  been  relied  on  at  the  bar,  was 
where  an  action  was  brought  for  breach  of  promise 
of  marriage;  and  the  second  defence  there  put  in  was 
that  the  defendant  discovered  and  received  informa- 
tion that  the  plaintiff  was  an  immodest,  lewd,  un- 
chaste, and  immoral  person ;  and  being  sole  and  un- 
married, had  committed  fornication  with  onis  Henry 
Penl^aae.  The  third  plea  was  that  after  making  the 
promise,  and  undertaking  in  the  declaration  mentioned, 
he  received  information  and  had  notice  that  the  plain- 
tiff, being  sole  and  unmarried,  had  committed  fornica- 
tion with  some  person  or  persons  to  the  defendant 
unknown,  and  was  pregnant  with  a  child  likely  to  be 


bom.    To  those  pleas  a  demurrer  was  taken   by  tb« 
pUuntiff  on  the  ground  of  vagueness;  and  the  couD^d 
in  support  of  the  demurrer  relied  upon  the  df»Gtrioe  thit 
if  a  party  published  of  another  that  ho  was  a  swtudier, 
he  would  be  compelled,  in  an  action  for  lib^  to  justify, 
by  setting  ont  the  iacU  specifically  which   constitnte 
the  charge.    Thb  must  be  done  to  give   the  plah- 
tiff  an  opportunity  of  denying  the  facts,  because  be 
could  not  come  to  the  trial  prepared  to  justify  kb 
whole  life,  and  J^Anson  v.  Stuart  (2  Smith's  Lead- 
ing Cases,  55.)  was  then  relied  on.     The    reporter 
of  thiacase  of  Toungv.  Murphy  gives    the  judg- 
ment of  the  Chief  Justice  (Tindal)  in   foor  linec; 
lie  says  that  In  the  cases  which  have  been  cited, 
the  defendants  who  published  the  libel  were  wrong- 
doers, and  then   merely   adds  that  the  replicatioa 
de  injuria  would  pnt  the  matters  in  issue,  and  the 
plea  was  held  sufficient ;  and  there  the  first  plea  frare  tin 
name  of  the  person  with  whom  the  immorsdity  wai 
committed,   and  the  second  says  that  the    |>ersoa 
was  to  the  defendant  unknown.    There  is   a   ease, 
however,  which  was  not  cited  at  the  bar,  v^  hich  bean 
on  the  one  before  the  Court,  the  case  of  Burgess  v. 
Beaumont  (7  M.  &  G..  962).    That  was  an  action 
for  breach  of  agreement  to  make  the  plaincIfiT  (who 
had  been  governess  in  the  defendant's  fitmilj)  an  so 
nual  allowance  for  maintenance  and  instruction  until 
the  plaintiff  should  be  required  by  the  defendant  to 
resume  her  situation.    The  defendant  there  pleaded 
that  he  entered  into  the  agreement  in  the  belief  and 
on  the  representation  by  the  plaintiff,  that  she  wss 
an  honest  and  moral  person,  and  a  fit  and   proper 
person  for  the  situation  and  employment  in  the  decla- 
ration mentioned,  and  that  before  any  breach  of  agree- 
ment he  discovered  that  the  plaintiff  had  beoome  and 
was  an  immoral  and  dishonest  person,  and  wholly 
unfit  and  improper  for  the  situstion  aforesaid,  and  s 
persoi^  whom  it  would  he  improper  and  wvoisg  for 
him  to  employ  as  a  governess  and  teacher  of  bis 
children.     It  was  there  held  that  the  plea  was  bad,  ss 
being  too  general,  and  Chief  Justice  Tindal,  in  giv- 
ing judgment,  says  that  the  plea  was  too  general; 
that  in  order  to  meet  the  case  which  might  be  set  up 
against  her,  the  plaintiff  would  be  compelled  to  ccms 
prepared  with  witnesses  to  justify  her  whole  cooduct 
from  the  day  mentioned  in  the  plea,  without  having 
any  Intimation  with  what  particular  misconduct  the 
defendant  meant  to  charge  her.    The  judgment  of 
Tindal,  C.  J.,  is  peculiariy  applicable  in  the  preseot 
case.    The  charge  of  immorality  is  too  general.    How 
would  the  plaintiff  meet  such  an  accusation?  immorality 
comprehends  lying,  murder,  robbery,  and  fraud:  the  ac- 
cusation of  immodest  behaviour  is  likewise  too  general, 
and  it  is  uncertain  what  the  defendant  means.    Doei 
it  mean  disgraceful  conversation  with  persons  of  her 
own  sex,  or  acts  with  those  of  the  other?  the  pies 
should  have  suted  the  names  of  the  persons  with 
whom  the  acts  were  committed.     The  defence  most 
be  set  aside  unless  the  defendant  amends,  paying  the 
costs  of  the  motion. 
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Pleading — Demurrer  to  cdre  facias  an  a  crown  Umd 
— Ptxutke* 

A  demurrer  taken  to  a  writ  q/*  scire  &ciai  (on  a  crown 
bond)  which  foUowed  the  uniform  courw  of  prac» 
tice  in  the  office^  overruled 

This  case  came  before  the  Conrt  on  demnrrer,  takeo 
by  defendant  to  a  scire  fadae^  which  was  tested  the 
12tb  Janoary,  1863,  and  retamable  the  2nd  Novem- 
ber, 1863,  and  filed  the  6th  November,  1863.  The 
writ  was  as  follows:—*'  Coort  of  Exchequer.  Victoria 
by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Qaeen,  defender  of  the  faith,  and 
so  forth,  to  the  sheriff  of  the  county  of  Tipperary, 
greeting.  Whereas  Michael  Banon,  of  Tonagher, 
Thnrlea,  in  the  coanty  of  Tipperary,  fanner,  by  his 
writing  obligatory,  dated  the  9th  day  of  Augost,  in 
the  year  of  onr  Lord  1862,  sealed  with  his  seal  and 
perfected  in  the  city  of  Doblin,  in  the  parish  of  St 
Michael  the  Archangel,  in  the  ward  of  St.  Michael 
in  the  county  of  same  city,  and  now  remaining  of  re- 
cord in  our  Court  of  Exchequer  in  Ireland,  became 
bonnd  to  us  our  heirs  and  successors,  in  the  sum  of 
£1,300  of  good  and  lawful  money  of  the  United 
Kingdom  of  Great  Britain  and  Ireland;  and  whereas 
the  said  Michael  Banon  hath  not  as  yt't  paid  or  caused 
to  be  paid  to  us  the  said  sum  as  b  said ;  and  we,  wil- 
ling that  the  said  sum  of  £1,800  sterling  should  be 
siitisfied  to  us  with  all  speed  as  b  just,  do  therefore 
now  oommand  yon  that  you  omit  not  by  reason  of 
any  liberty  in  your  bailwick,  but  do  enter  the  same, 
and  by  honest  and  lawful  men  of  your  said  bailwick, 
make  known  to  the  said  Michael  Banon  that  he  be 
before  the  Barons  of  our  Exchequer,  at  the  Queen's 
Courts,  Dublin,  on  Monday,  the  2nd  day  of  Novem- 
ber next  coming,  to  shew  and  propound  cau^  if  any 
he  can,  or  know  wherefore  we  ought  not  to  have  ex- 
ecution against  hitn  for  the  sum  of  i»  1,300  sterling; 
and  you  are  then  to  have  there  the  names  of  those  by 
whom  yon  shall  make  it  known  to  him ;  and  thb  writ 
witueas,''  &J0,  The  following  is  the  sheriff's  return 
to  the  writ: — **  By  virtue  of  the  within  writ  to  me 
directed  I  have  by  Michael  Sullivan  and  John  Doe, 
honest  and  lawful  men,  caused  it  to  be  made  known 
to  the  within  namsd  Michael  Banon  that  be  be  and 
appear  before  the  Barons  within  mentioned  at  the 
time  and  place  within  written,  to  shew  cause  as  the 

within  writ  requires.    Signed, ,  Sheriff."   To  the 

above  writ  of  scire  facias  the  defendant  demurred  as 
follows: — «' As  of  Michaelmas  term,  in  the  27th  year 
of  the  reign  of  her  Majesty  Queen  Victoria.  And 
the  said  Michael  Banon,  by  James  Barron  Kennedy, 
comes  and  says  tliat  our  ^aid  Lady  the  Queen  ought 
not  to  have  execution  against  him  for  the  said  sum  of 
£1,300  in  said  wfit  of  ACire /acuu  mentioned,  beeause 
bo  says  that  the  said  writ  of  scire  facias  and  the  said 
sheriff's  return  thereto  and  the  matters  therein  re- 
spectively c^mtMued  in  manner  and  form  as  the  same 
is  above  stated  and  set  forth  are  not  sufficient  in 
law  for  our  said  Lady  the  Queen  to  have  execution  for 
the  said  sum  against  the  said  defendant;  and  that 
toe  said  defendant  U  not  bound  by  law  to  answer  the 
Muno;  and  this  he  i:s  ready  to  verify;  wherefore  by 


reason  of  tha  Inauffideney  of  the.  said  writ  and  ska- 
riff's  return  thereto  in  this'  behalf  the  said  defendant 
prays  judgment,  and  that  our  said  Lady  the  Queen 
may  be  barred  from  having  execotion  against  him  for 
said  sum  of  £1,300  in  sud  writ  of  scire  facias  and 
writing  obligatory  mentioned.  The  following  were 
the  points  for  argument:  1st, — That  the  bond  or 
writing  obligatory  in  the  said  writ  is  set  forth  by  way 
of  recital  and  not  by  express  or  positive  averment. 
2nd,— That  it  docs  not  appear  by  said  writ  that  the  SMd 
bond  or  writing  obligatory  is  a  debt  of  record.  3rd, — 
That  there  is  no  reference  to  the  record  of  said  writing^ 
obligatory  in  said  writ  by  a  prout  patet  per  recordum 
or  other  sufficient  reference.  4th,— That  the  time  or 
day  of  making  said  writing  obligatory  is  not  stated  in 
said  writ.  6:h, — That  it  is  not  stated  In  said,  writ  to 
whom  the  sum  of  £1,300  to  the  amount  of  the  bond 
was  to  be  paid,  whether  it  it  was  to  be  paid  to  tbe 
Queen  or  when  it  was  to  be  paid,  or  whether  the  timo 
of  payment  has  arrived  or  has  elapsed,  and  for  any* 
thing  appearing  in  the  writ,  the  bond  may  not  }et  be 
payable,  or  any  forteiture  yet  happened.  6th, — That 
there  is  no  proper  venire  on  the  said  writ.  7th,— 
That  it  is  not  stated  in  the  writ  when  the  bond  was 
made  a  record  of  the  Court.  8th,^— That  the  sheriff's 
return  is  defective;  and  that  it  does  not  skew  that 
the  sheriff  informed  the  defendant  to  appear  at  the 
time  or  place  of  his  appearance,  in  the  writ  mentioned, 
before  the  barons  of  the  Exchequer;  and  it  does  not 
pursue  or  comply  with  the  exigency  of  the  writ;  and 
It  does  not  follow  the  usual  course  of  precedents,  and 
is  otherwise  defective.  9th, — ^That  the  writ  and  re^ 
turn  are  in  other  respects  uncertain,  informal,  and  in- 
sufficient. 

/.  M*Mahon  in  support  of  demurrer.  —  It  ia 
submitted  that  this  is  not  a  bond  which  the 
Crown  can  sue  on,  there  being  no  words  in  tbe  scire 
facias  saying  that  it  was  to  be  paid  to  the  Queen,  or 
when  it  is  to  be  paid.  It  does  not  appear  to  be  a 
Crown  bond  at  all~rFoster  on  Sdre  Facias^  331. 
By  the  statute  33  Hen.  VIIL,  ch.  39,  s.  50,  these 
bonds  are-made  of  **the  same  kind,  quality,  force,  and 
effect  to  all  intents  and  purposes  as  recogniaances  ac- 
knowledged according  to  the  statute  ^staple  at  West- 
minster— solvendum  eidem  domino  regi  hceredibus  vel 
executorilfus  suis,^*  For  aught  that  appears  this  bond 
might  be  payable  to  a  strangei*.  A  sdrefaioas  must  be 
certain  as  a  pleading  at  common  law;  it  should, 
therefore,  be  stated,  that  the  bond  was  payable  at  a 
day  past-«Tidd's  Forms,  443,  where  a  precedent  ia 
given,  and  the  expression  '*  payable  at  a  day  past,** 
is  there  used;  and  so  it  is  found  in  all  the  forms. 
Vide  Lillie's  Entries,  185;  2  Chitty's  PI.  314; 
Pleader's  Assistant,  347,  357.  366;  3  Mallory'a 
Entries,  1 78, 24 1 .  As  to  the  second  point  of  objection, 
the  scire  facias  should  aver  that  the  bond  is  a  debt  of 
record.  Laverty  v.  Duffin  ( Al.  &  Nap.  295)_if*i\r«- 
vin  y.  Dolphin  (4  Ir.  L.  407)i  shews  the  return  must 
be  certain.  \Pigot^  C-B, — This  case  relates  to  sotri 
fadas^  between  party  and  party,  and  not  to  the  Crown.^ 
The  21  dE  22  Geo.  III.,  ch.  20,  Irish,  section  1,  cor- 
responds with  the  33  Hen.  VIIL,  ch.  30,  English. 
The  Acts  are  the  same,  with  the  exception  of  the 
English  using  the  words  solvendum,  [^Pigot^  (JB. 
A  y^rj  material  differences']     Again,  the  writ  should 
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Btate  that  the  sam  was  payable  on  a  day  certain;  this 
it  omits  to  do.  [Fitzgerald^  B. — What  do  yon  mean' 
by  bound  to  the  Crown?]  Bbond  to  the  Crown  doeft 
not  mean  boand  in  money  payable  mpreesenti;  it  may 
mean  that  he  was  boand,  in  a  snm  of  money  to  be 
paid  hereafter,  or  to  a  'stranger,  or  conditioned 
to  go  to  Rome;,  it  i^  nncertain—  Vide  Bacon, 
word  ''  obligation,^  810.  The  words  to  be  paid  are 
in  the  bond  itself^  though  not  in  ecire  facias — Chitty, 
7th  ed.  235,  276,  referring  to  B.  v.  Lyme  Regie 
(Donglas,  159);  Andrews  v.  WhUefMd'  (13  East. 
115).  The  bond  should  have  been  set  forth  in  hac 
terba^  or  its  legal  effect  should  have  been  given:  the 
rteoid  must  hare  snfScient  certainty.  Weir  y.  Weir  (2 
Levit  152).  [Pigoiy  C.B. — Bacon  says,  any  words 
declaring  the  intention  of  the  party  are  sufficient] 
But  supposing  the  bond  to  be  good,  still  on  the  re- 
cord the  legid  effect  must  be  arerred  in  the  plead- 
ing. Vide  Stephen  on  Pleading  5th  edit.  128.  In 
the  pleading  here  it  is  a  matter  of  record  that  is 
pleaded  and  not  a  bond.  If  a  matter  of  record  it 
should  have  a  prwa  patd  per  recordum.  Again, 
there  should  be  an  averment  of  time  and  place 
King  v.  Holland  (5  T  B.620).  [Pi>ot,  C.A— 
Is  the  time  of  making  the  bond  material?]  In 
2  Chitty,  it  is  stated  that  time  must  always  be  given. 
Lastly,  the  sheriff's  return  should  have  been  certain 
as  in  pleading. 

JM  (with  M*DonofigK  Q.C)— The  demurrer  in 
this  case  is  utterly  untenable  and  must  be  overruled^ 
This  is  the  case  of  a  scire  Jadas  on  a  common  Crown 
bond  and  of  the  usual  return  thereto  of  scire  fed. 
Both  the  ^ y^  and  the  return' are  in  the  regular 
stereotyped  form  uniformly  used  in  the  office  for  a 
long  seiie^)  of  years.  The  defendant  has  filed  a  gene- 
ral demurrer  to  the  sd  fa.^  so  that  he  must 
shew  it  is  bad  on  general  demurrer.  In  the 
first  place  the  fact  of  the  sd  Ja.  and  return  follow- 
ing the  established  precedents  worfld  be  a  sufficient 
answer  of  itself.  In  AUomeg- General  v.  Hartley 
(Hayes  &  Jones,  763),  Pennefather,  B.,  says  (p.  76h;, 
**  If  we  were  to  allow  this  demurrer  we  should  upset 
Ihe  uniform  pra^ice  of  this  country.''  In  Morgan  y. 
Odium  (Ale  &  N.  300,  note)  it  is  laid  down  that  the 
Court  will  follow  precedents  in  the  office  on  the 
ground  of  public  convenience.  In  The  Attorney- Ge- 
neral v.  Freer  {II  Price,  183)  the  same  principle  is 
laid  down,  though  in  that  case  it  is  applied  to  revenue 
informations.  It  is  there  laid  down  that  in  penal  in- 
formations «nctent  precedents  are  considered  good 
authority  for  the  forms  of  particular  counts.  In  this 
case  the  forms  are  not  only  conformable  to  those  al- 
ways used  in  the  office,  but  correspond  with  those  in 
thoEnglish  bucks  of  practice — Tidd's  Practical  Forms, 
443-4.  And  it  is  no  answer  to  say  that  tbere  is  a 
difference  between  the  practice  of  the  two  countries, 
a  declaration  being  filed  in  EngUud ;  because  the  de- 
claration is  nothing  but  a  transcript  of  the  writ-* 
Tidd's  Forms,  444  where  the  directions  as  to  pre- 
paring the  declaration  are,  **  Here  copy  the  writ  ver^ 
toim."  So  far  from  this  being  an  argument  for  the 
defendant  it  rather  tells  the  other  way.  Joy,  C.B., 
in  Attorney-General  v.  Hartley  (H.  &  J.,  p,  767), 
says,  **  Many  of  the  cases  cited  are  of  force  in  Eng- 
land, where  4  declaration  is  filed,  but  cauuot  apply  to 


this  oonntiy,  where  ttie  defendintr  pleads  to  the  vrrit." 
That  case  was  in  .834,  a  year  after  the  case  of  Xa- 
verty  y.  Ihffin  (At  k  N.,  295),  where  Burton,  J.  (p. 
298),  asks  why  in  this  country  a  writ  should  not  be 
as  special  as  a  declaration.     If  that  case' be  relied  on 
as  an  authority  to  show  that  precedents  in  the  office 
will  not  be  adhered  to^-it  will  fail  for  that  parpoae : 
because  it  appears  from  thit  case  that  the  precedent  was 
not  followed.   The  objection  was,  that  the  sdfcu  writ, 
which  was  on  a  recognizance  of  bail,  did  not  appear 
founded  on  any  record,  the  recognisance  not  haying 
been  stated  to  be  of  record  or  to  have  been  taken 
in  Court;  and  Jebb,  J.  (p.  298),  observes  that  the 
precedents  in  the  Q,  B.  do  state  the  recognisance  to 
have  been  taken  in  Conrt     Kow,  as  to  the  several 
objections  as  set  out  in  the  defendant's  points.     1st, 
^-That  the  bond  is  stated  with  a  whereas,  by  way  of 
recital.    This  is  settled  to  be  sufficient     The  words 
ufhereas  or  ate  given  to  understand  and  he  infarmedf 
are  well  enough,  for  they  are  sufficient  to  pnt  the 
party  to  his  answer.    2  Saund.  R.  72,  reciting  3^ 
Ley.    222.       As  to    the   second    point— That    it 
does  not  appear  that  ^  bond  is  of  record*      It 
does  so  appear,  for    the  writ  says  *^now  remain- 
ing   of    record    in    our  Court    of    Excbeqner." 
This  is  sufficient    Even  ** duly  of  record'*  wonld 
be    enough — Attorney- General   v.   Sirr  (H.   d  J. 
76D).    The  same  words  as  here  are  used  in  Attorney^ 
General  v.  Hartley  (H.  &  J.  763);  and  there  is  no 
plea  of  nid  tiel  record,     drd, — The  want  of  proui 
patetper  recordum  is  only  a  subject  of  special  demur- 
rer— Kelly  on  sd  fd.  253,  citing  Morse  v.  James 
(Willes,  126  127):  Fawdrick  y.  Lyon  (II    East, 
565);  Stat   17  &  18  Car.  2,  a  12,  s.  1,  Irish;  9 
Anne,    c    10,    Irish;     AttorneyGeneral  y.    Sirr 
(Hayes  ^  J.,  760>      4th,— The  time  and  day  of 
maldng  the  bond  are  stated  in  the  sd  fa.     5th, — 
That  it  is  not  stated  to  whom  the  sum  of  £1,300  was 
to  be  paid,  or  whether  the  time  of  payment  had  ani- 
ved.    The  writ  says  the  bond  was  made  to  the  Queen. 
And  as  to  the  time  of  payment,  it  must  be  taken  to 
be  payable  immediately.    The  time  when  pa3rable  is 
not  mentioned  in  Attorney  General  v.  JSirr  (H.  &  J., 
760):  or  Attorney-General  v.  Hartley  (H.  &  J.  763). 
In  declarations  on  bonds  it  was  not  necessary  to  state 
when  they  were  psyable.     The  precedent  in  2  Chitty 
on  Plead.  437  of  a  declaration  in  debt  on  a  bond  says 
that  '*  the  defendant  on  a  certain  day  acknowledged 
himself  to  be  held  and  firmly  bound  unto  the  plaintiff 
in  the  sum  of  £     to  be  paid  unto  the  said  plaintiff'^ 
(without  saying  when) ;  and  then  the  editor  says  in 
a  note,   '*Here  are  usually  inserted  the  following 
words: — When  he  the  said  defendant  should  be  there- 
unto after  requested;  but  as  they  are  not  usually  in 
the  bond,  they  seem  better  omitted  in  the  declaration." 
Then  the  precedent  goes  on  to  say  that  defendant  has 
not  yet  paid  the  sum.    The  latter  part  of  the  5th  ob- 
jection is  answered  by  saving  that  the  defendant  might 
have  set  out  the  condition  and  pleaded  general  per- 
formance in  the  usual  way,  upon  which  the  Crown 
wonld  assign  breaches  and  show  that  there  was  a  for- 
feiture.    7th, — That  it  does  not  appear  ic^Aen  the 
bond  was  made  a  record  of  the  court     This  is  to^ 
tally  nnnecessaiy  according  to  all  the  precedents.  Lastly 
— GbjectioniB  te  the  Mnm*     It   exactly  accordi 
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with  the  foim  In  Tidd  The  hond  eamiot  be  rafor- 
red  to  further  than  aa  it  epp^ars  in  the  «ct  /k 

M'lfakan  replied; 

Floor,  C.B. — [f  tdis  form  were  to  be.settlbd  fbr 
the  first  time  there  would  appear  sereral'  thiogs  that 
might  be  objected  to;  for  example,  the  ezpreesion 
**  became  bound  ;**  but  even  so  I  think  bj  iidr  m- 
tendment  the  meaning  is,  he  dedared  faimaelf  bonnd 
to  the  Qaeen,  and  that  this  is  a  rdcttal  of  so  much  of 
the  bond,  which  is  a  declaration  under  seaL  Can  it 
mean  an^rthing  but  that  he  is  bonnd  from  that  mo* 
ment  ?  No  donbt,  there  may  be  something  to  eontrol 
the  words.  There  may  be  a  condltioa,  hnt  we  must, 
take  the  words  as  we  find  them^  This  has  beiBfi  very, 
properly  called  a  judicial  writ.  I' might  object  to  the. 
words  *'  became  bound  '*  if  I  were  to  settle  the  form  for 
the  first  time;  bnt  I  have  inquired  from  the  officer,.and 
find  it  has  been  long  the  deliberative  practice.  A  very 
remarkable  instance  of  the  effeots  of  prroedents  Is  in 
Lym€  Begi»  v^  Smitiu  In  thecase  of  The  AUomey- 
General  v.  Sirr  (  Hayes  dk  Jones  760X  the  court 
having  inquired  of  the  officer,  sUted  **that  the  writ 
of  seL  fcLj  which  was  there  demurred  Us  was  in  the 
form  that  had  been  In  use  fbr  fifty-two  years^ 
and  was  settled  when  Lord  Glare  was  Attorney- 
General;'*  and  the  Court  there  followed  the  prer 
oedents  which  were  sanctioned  by  usage.  The  de- 
murrer must  be  overruled 


Fox  V.  Bboderick — Jan.  28. 

Practice^Applieation  to  reply  and  demur  en  affidth 
vU  of  plahUiff^i  aUerne^'^Common  Law  Proee^. 
Act,  1853,  A  59. 

Where  an  triplication  ie  made  fof^  liberty  to  reply, 
and  demur^  grounded  on  the  affidavit  of  the  plains. 
tiJTe  attorney  f  it  was  object^  that  the  affidavit 
ehofdd  be  made  by  the  platntiffand  not  by  hie  Ottor^ 
iMy.  Held  that  the  attomey^e  affidavit  was  suffix 
dent. 

This  was  an  action  for  libeL 

jk.  MaeDermU  moved  on  behalf  of  the  plaintiff  for 
liberty  to  reply  and  demur  to  a  special  defence  pleaded 
to  all  the  counts  of  the  summons  and  plaint,  and 
which  purported  to  be  a  defence  of  privileged  commu- 
nication. Counsel  moved  on  the  affidavit  of  the  at- 
torney of  the  plaintifi^  which  stated  that  the  deponent 
was  adf  ised  and  believed  the  several  objections  sought 
to  be  raised  by  demurrers  were  good  and  valid  in  law. 
and  that  the  plaintiff  had  just  ground  to  traverse  the 
several  matters  sought  to  be  raised  by  the  replication. 

Sidney^  Q.(7.,  and  Coated  contra,  objected  that  the 
affidavit  was  insufficient.  This  was  an  application  to 
the  discretion  of' the  Court,  and  the  Court  would  not 
be  satisfied  with  the  affidavit  of  the  attorney  as  to  the 
facts  sought  to  be  pot  in  issue  by  the  replication. 
Lundeyv.  Gfye  (16  Jurist,  1048),  and  an  unreported 
case  in  the  Queen's  Bench  was  cited.  Vide,  note  to 
Ferguson's  Common  Law  Act,  p.  90. 

Jdae  Dermot  replied  that  LunUey  v.  Oye  was  an 
English  case,  fonmled  on  the  corresponding  section 
ia  tlie  English  Act,  which  required  an  aiJWAvit  as  to 


facto  upon  whldi  the  seetie«  In  th»  Irish  is  silent.  But 
even  should  the  Court  refuse  to  exercise  their  dlscre- 
tion  withont  such  an  affidavit*  as  wdnld  be  required, 
under  the  English  section  the  affidavit  upon  which 
the  present,  motbn  istfonnded  is  oieariy  sufficient.  The 
section  contemplates  that  an  affidaivit  by  the  attorney 
may  bo  snfficlentvand  as. no  new  facte.arenow  sought 
to  be  replied  by  way  of  confession  and.avoidanee,  and 
the  propriety  of  traverahng.  the  ftets  in  the  plea  and 
the  jn^eas  of  the  gronnds  upon  which  they  are  tra- 
versed, are  just  as  much  within  the  knowledge  of  the 
attorney  as  of  the  pidntiff*  Znndey  v.  Cfye  estab- 
lishes-no  more  than  thisi-^tbat  where  it  is  i^ought  to 
reply  fiicts  within  the  personal  knowledge  of  the 
plaintiff,. the  plaintiff  ought  to  be  the  person  to  verify 
those  facts.  Here  we  do  not  seek  to  reply  £icto  spe- 
oially  within  the  knowledge  of  the  plaintiC 

Motion, granted;  eoete  to.he- ooste  in  ihe  came. 


Court  of  |9roSatr. 

COBGOBAN  V.  DuooAK. — Jan^  22,  1864. 
Ptadke^Peremptory  eopoeptum—Intereet  emte. 

In  interest  cases,  where  the  kindred  of  either  party  ie 

disputed,  the  question  should  be  raised  by  petition, 

by  way  of  peremptory  esmplton,  and  not  by  affi* 

daviU 
In  this  ease  the  plaintiff,  who  was  a  cousin-german  of 
the  deceased,  Mary  Dnggan,  denied  the  interest  of 
the  defendant,  who  was  a  caveator,  and  who  had 
appeared  as  a  nephew  and  one  of  the  next  of  ^in, 
The  asseto  were  very  small,  not.exceedinginall  £80, 
and  the  plaintiff,  by  his  affidavit,  detailed  the  facts, 
and  stated  in  terms  that  the  defendant  had  no  inte- 
rest, as  his  father  was  not  the  natural  and  lawful 
brother  of  the  deceased,  bnt  was  an  illegitimate  son 
of  the  deceased's  father,  and,  therefore,  not  of  kmdred 
to  the  deceased.  An  affidavit  had  been  filed  by  the 
defendant,  alleging  generally  that  the  defendant's  fa- 
ther was  not  illegitimate. 

Dr»  MilUr  now  moved  that  the  caveat  lodged  by 
the  defendant  should  be  set  aside. — In  Probate  cases, 
the  course  is.  where  the  interest  is  denied,  to  file  a 
petition  by  way  of  peremptory  exception,  ,as  in  Dar 
vidson  V.  Woods  (7  Ir.  Jnr^  X.  S.,  202),  bnt  as  no 
pleadings  are  filed  in  practice  in  interest  cases,  the 
case  here  was  made  by  the  affidavit,  which  was  in 
substance  an  exception. 

Bond  Coxe  for  the  defendant* 

Ekatinob,  J. — I  think  as  a  general  rule  the  same 
practice  should  prevail  in  both  mterest  cases  and 
Probate  cases  on  this  point,  and  the  case  shonkl  come' 
before  the  Court  by  way  of  peremptory  exception; 
bnt  as  the  asseto  here  are  so  small,  and  the  case  has 
been  folly  made  by  the  affidavit,  on  consent,  of  both 
parties,  I  will  duect  an  Issue  to  a  jury  to  try  whether 
the  defendant's  father  was  the  legitimate  son  of  his 
father. 

The  consent  was  accordingly  drawn  np,  and  made 
a  rule  of  Court,  and  the  issue  diiected.        ., 
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Saxx  Oa8S.— Fe&.  2. 

In  interest  easegf  where  legitimacy  is  dismited,  the  onns 
o/proofUe8<m  the  party  aUeging  legkisnacy. 

This  case  now  came  on  for  the  trial  of  the  iesae,  be- 
fore the  Court  and  a  jury. 

Bond  Coxe,  for  the  defendant,  snbmitted  that  the 
harden  of  proof  lay  on  the  plaintiff,  and  that  he  should 
begin.  The  presamption  always  was  in  favour  of 
legitimacy,  and  therefore  the  general  rule  that  the 
party  relying  on  the  affirmatire  should  begin,  did  not 
apply  (Kosooe  on  Evidence,  91). 

Dr.  Miller  for  the  plaintiff— That  is  only  as  to 
case^  of  an  admitted  marriage.  There  the  presump- 
tion is  in  favour  of  the  children  being  legitimate.  But 
there  is  here  no  marriage  at  all,  and  there  is 
no  presumption  in  favour  of  legitimacy.  The  exact 
point  besides  was  ruled  by  the  Court  in  Davidson  ▼• 
Woods,  where  it  was  held  that  the  party  who  as- 
serted that  the  person  whose  kindred  was  impeached 
was  next  of  kin,  should  commence  and  state  bis  case. 

KcATiNOE,  J.— .There  is  no  presumption  here  of 
legitimacy,  and  the  rule  b  settled  that  the  onus  lies 
on  the  party  who  pleads  or  asserts  legitimacy. 

[The  defendant  not  having  any  evidence  to  offer,  a 
verdict  was  found  that  the  party  was  not  legitimate, 
and  the  caveat  was  set  aside  with  oosu  by  the  Court.] 


£an)it)i  fUsttatta  CEourt 

[Reported  by  C.  J.  Manning,  Eiq.3 

[Before  Judge  Harqrsave.] 

Ik  the  matter  of  tab  estate  of  Philip  Taaffe, 
owner;  Alexander  Armstrong,  PEiTTioNBR. — Feb. 
U&  10. 

Mortgagor  and  mortagee — Clause  ofre-eniry — Be- 
nUttance  of  interest — Waiver* 

A  mortgage  deed  contained  a  pro\nso  making  the 
prindpid  money  payaitUy  in  case  any  half-yearly 
payment  of  interest  should  be  postponed  for  more 
than  40  dlaya,  and  the  clause  of  reentry  provided 
that  this  stipukUton  should  not  be  consideredas 
waived  by  any  subsequent  acceptance  of  interest. 
The  mortgage  money  and  interest  were  payable  in 
Ireland^  but  upon  one  of  the  half  yearly  gales  of 
interest  becoming  due,  the  mortgagee  was  not  in 
Ireland  to  receive  it.  The  40  (lays  grace  expired 
before  the  mortgagor,  by  the  mortgagee's  directions, 
remitted  it  by  a  letter  of  credit.  Before  the  next  half- 
yearns  gale  was  due,  the  mortgagor  accepted  a  bill 
for  the  amount,  at  the  mortgagee's  request,  and  for 
his  convenience.  Held«  that  there  was  no  forfeiture; 
and  if  there  had  been,  that  it  would  have  been 
waiv^  by  the  transactions  relating  to  the  next  gale 
of  interest. 

On  the  13th  day  of  September,  1861,  Philip  Taaffe, 
the  owner,  granted  and  demised  certain  lands  for  a 
term  of  500  years  from  1 3th  day  ot  September,  I8dl, 
to  petitioner,  his  executor.*,  administrators,  and  a.s 
signs,  b^  way  of  mortgage  to  secure  the  sum  of 


£1,750,  with  Interest^  at  the  rate  of  5  per  cent,  per 
annum,  payable  15th  day  of  February  and  15th  day 
of  August.    The  money  secured  by  said  mortgage 
was  thereby  made  payable  on  the  15  th  day  of  Febm« 
ary,  1862,  with  a  covenant  on  petitioner's  part  that  if 
each  half-yearly  gale  of  interest  was  paid  on  the  re- 
spective gale  days  of  18th  February,  or  15th  August, 
or  within  40  days  petitioner  would  not  call  in  said 
mortgage   money   until  the    15th   day   of  August, 
1867,   but  it  was  expressly  provided  for  by  said 
mortgage  deed,  that  if  default  should  be  made  in 
payment  of  the  said  sum  of  £1,750,  or  the  interest 
thereof,  or  any  part  thereof,  contrary  to  the  provisions 
of  the  said  deed  the  petitioner  should  be  at  liberty  at 
any  time  or  times  thereafter,  notwithstanding  any 
subsequent  acceptance  of  interest  to  compel  payment 
of  said  principal  money.     The  following  were  the 
clauses  in  the  mortgage — **  Provided  that  if  the  said 
money,  £1,750,  shall  not  be  paid  to  the  smd  Alexan- 
der  Armstrong,  his  executors,  administrators,  or  as- 
signs, on  the  said  15th  day  of  February,   1862,  he, 
the  said  Philip  Taaffe,  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall  and  will,  so  long  as  the  said 
principal  sum  of  £1,750  shall  remain  due  and  owing 
on  the  security  of  these  presents,  pay  or  cause  to  be 
paid  unto  the  said  Alexander  Armstrong,  his  executors, 
adminbtrators,  and  assigns,  interest  for  the  said  sum  of 
£  1,750,  after  the  rate  afurenaid.  by  equal  hall-yearly  pay- 
ments on  the  10th  day  of  February  and  the  i5th  day  of 
August  in  every  year.     Provided  always,  and  it  is 
hereby  declared  and  agreed  between  and  by  the  par- 
ties  to  these  presents,  that  if  the  said  Philip  Taaffe, 
his  heirs,  executors,  admini>trators,  or  assigns,  do  and 
shall,  on  every  15th  day  of  February  and  16th  day 
of  August,  until  the   15th  day  of  August  which  will 
be  in  the  year  1867,  or  within  40  days  next  after 
each  of  the  said  half-yearly  days  respectively,  pay  to 
the  said  Alexander  Armstrong,  his  executors,  admi- 
nistrators, or  assigns^  interest  for  the  said  sum  of 
JS  1,750  at  the  rate  aforesaid,  up  to  the  said  half- 
yearly  days  of  payment  respectively,   he,   the  said 
Alexander  Armstrong,  his  executors,  admiuistrators, 
or  asbigns,  shall  not  nor  will,  before  the  said  15  th  day 
of  Aagust,  1867,  call  in  or  require  payment  of  the 
.said  principal  sum  of  iS  1,750,  or  any  part  thereof,  or 
take  any  proceedings  to  enforce  same;  and  the  said 
Philip  Taaffe  doth  hereby,  for  himself  his  heirs,  exe- 
cutors, and  administrators,  covenant,  promise,   and 
agree  with  and  to  the  said  Alexander  Armstrong,  his 
executors,  administraU.rs,  and  assigns,  in  manner  fol- 
lowing, that  is  to  say,  that  he,  the  sud  Philip  Taaffis, 
now  hath  in  himself  good  right,  full  power,  and  lawr 
ful  and  alMoljte  authority  to  grant  and  convey  the 
said  lands,  hereditaments,  and  premises  hereby  granted, 
or  demised,  or  expressed,  so  to  be  with  their  appur- 
tenances unto  the  said   Alexander   Armstrong,   hi^ 
executors^   administrators,   and  assigns,   in   manner 
aforesaid,  and  according  to  the  true  intent  and  mean- 
ing of  these  presents,  and  that  if  default  shall  be 
made  in  payment  of  the  said  sum  of  £1,750,  or  the 
interest  thereof,  or  any  part  thereof  rospeaiuely  con- 
trary to  the  true  intent  and  meaning  of  these  pre- 
sents, then  and  in  that  case  it  shall  and  may  be  law- 
Tnl  for  the  said  Alexander  Armstrong,  his  executors, 
admiiiinistratorsi  and  assigns  at  any  time  or  times 
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hmIiUii^eDt(|,  afd  prei|(i8e8,  or  ap^^of  tb^m,  pr  any 
pm  t&6jf^!S)r  iincl^  to  baVe,'1]6i9,  occo^y/'pb&esCand 
eojoj  i£tsfi  sAme,  aqJ  receive  'iod  take  the  rents,  iaines^ 
aod  profits  thereof,  aod  of  every  part  thereof  to  and 
ff^bi^BodiMil  oyjL  |M?er»o4  fe^nefitj  wUbpji^^ijy 
kU  ^^*ht  tTMR^Oii  WirrnpilQSi^*'  I^aalt  waa  qiade 
iii^lW^^^toC.^h^.gideQfiat^refi^.  which  fell  due  on 
tiie^i^tib  ^y  of  F^ruary,  J9S3,  a^d  the  eain^  was  not 
piidiw\%bif^^  |h§  period  of  40  diiya  a]i9Vf«d'  by  the 
teims  of  said  mortgage  deed,  for  paymeut  of  each 
Mf-yoAi^y  fSfih  of  said  intQfW^;  it  was  ui  A^  not 
psid  untk  tb9  9Hi  day  of  Aprti.  1863. 

.  barren,  (^C*y  lind  QnjUfioHs  %  iMpe^iioaer,  Ja 
eappoff^  of  mbtioA  IQ  m.i|ke  pnlev  fof>  sale  absokt^-r- 
The  cuosidiTatioQ  for  not  calling  in  the  money  was 
pfiiiauality'«in  paying^  the  interest;  bat  there,  was 
JaiUtf  e  of  iinactuality — qpn9«qnesitly  the  ^onsideratma 
failed.  T^e  g^e  of  interest  wbieh  'fell  dae  on  I5th 
Febmary,  1863,  was  rem.ittod  in  a  latter  4ate^  dOth 
.  144n!(h«  1863,  by  a  driift  of  ,tbe  Bani  .of  Ireland  on 
the  Bank  of  England,  which  was  not  payable  for  It^n 
days;A%t.<lat««  ap<l  aent  throag)i  post  to  Annstrong 
at  UverpooL  .  The  pfBtitioaer  never  intended,  by  re- 
ceipt ot  the  interestt  to  waive  or  abandon  his  right 
onder  ttra  prpvisions  of  the  mortgage  to  enforce  pay- 
ment of  the  principal,  in  ^n«eqaence  of  the.  defanlt 
made  by  Taaffe  in  paying  the  interest  The  convey- 
^n^e  of  the  lands  became  absoln^e  .at  law  on  15th 
Febnuuyy  1862^  and  petidoneir  h^  a  right  to  sell  in 
equity  and  sue  in  covenant  at  law,  or  eject  and  enter. 
Tlie  qnalifylng  proviso  mnat  apspend  all  or  none  of 
the  remedies. 

f^oMgan^  CIC.^  and  (yHagant  contnu — ^The  »• 
terest  in  the  murt^^^  w^  regnlarly  pmd  np  to  the 
gale  of  the  15th  Febmaiy,  1863;  the  hut  day  for  that 
payment,  taking  into  acconiit  the  40  days  idlowed 
by  thft  mortgage  deed«  svaa  the  27th  March.  It 
was  tlien  remitted,  ^  the  mortgagee's  request,  by 
a  bank  order,  and  the  receipt  for  the  amount  is 
dated  the  SIst  March.  The  petitbner  never  com- 
plained of  the  few  days'  delay,  and  in  letters  sent 
to  the  owner  subsequently,  he  never  intimated  that 
be  oon^dered  the  principal  as  having  become  payable, 
but,  on  the  contrary,  treated  the  mortgage  as  in  full 
force  in  all  its  {wovisions.  In  July,  1863«  before 
the  next  gale  be<»me  due,  the  petitioner  asked  the 
owner  to  accept  a  bill  for  the  aqcraing  gale,  which 
would  foil  due  on  the  i5th  August,  and  in  com- 
pliance the  petitioner  accepted  a  bill  for  £42  nnder  a 
belief  that  all  the  provisions  of  the  mortgage  remained 
in  force;  Even  if  it  could  be  contended  that  the 
omission  to  pay  the  March  gale  for  a  few  days  after 
it  became  due,  gave  the  petitioner  a  right  to  enforce 
payment  of  the  priucipai»  such  right  has  been  waived 
and  abandoned,  and  the  provisions  of  the  mortgage 
restored  by  the  petitioner's  own  acts  in  connection 
witb  the  August  gale  of  interest. 

Cases  cited— i^on£0  y.  Lord  Chesterfield {\ 9  Beav. 
428);  Lanridge  v.  Faifne  (2  Johnson  4  Hemming, 
423> 

HABaBsavB,  J. — I  have  looked  over  the  principal 
dansea  In  the  moitgage  of  13th  September,  1861; 


Jidd  I  )ia!r«  n^iOvbt:A»$  U§  conrfSt.pQvHrnction  is 
thu^  ^ntopdfd  for  by  the  potitio»er«  via.,  that  the 
.prindpaJi  of  £);7$0  14  to  jbecoipjp  immediately  payable 
JD  case  any  half-yoavly  payment  (tf  interest  should  be 
. postponed ^A>r  m^ro  %^m  forty  days*  apd.that  this 
^tipulatjon  in  the  pportgage^^s  {avori^  pot  |o  ^e  oon- 
«id^f^  as  vikive^  by.tbo  mere  subsAqo^^  fuiceptanco 
of  #uch  interest.  T|iis:)aU«T  fflaow  ia  inserted  i^ 
^er  to  prevent  the  a{ipli<;ation  of  thfs  doctrine  of 
Langndge  %  Fagn$  (8  JDbo*  &  Hem.  423^;  a  doc- 
jtrjno  i^bich,  if  roYie^odf  would,  I  think,  bcoye^- 
ruled.  ■  The  reasons  of  the  doctrine  aro' not  given,  and 
4  c^nj^ot  opnjeotore  Xhtv^  The  questions  for  decision 
therefore  are,  1  si,  whether  the  half-year's  gale  due 
.15lh  February  last  wsa  by  any  otoissioa  or  ne^ept 
of  Mr.Taiitf'e'e  uupaid  beyond  the  forty  days' of  grace; 
and  if  so,  whether  the  transadioocopnected  with.tba 
next  half-year's  gfAe  due  I5th  Sep^mber  last  amounted 
to  a  waivor  of  ttie  forfeitpro  occasioned  by  such  ne- 
glect I  think  i$  junpoTtaitt  to  ob^ierve  Muit  tbe  mort- 
gage was  an  Irish  transaction,. and  that  the  mortgage 
money  and  interest  are  all  cleariy  payable  in  Ireland. 
I  Both  parties  at  the  time  were  re^fident  in  Dublin,  and 
are  so  described  in  the  deed  of  mortgage.  The  mort- 
I  ^gee  having  been  previously  resident  in  the  United 
States.  •  At  the  Uine  when  the  gale  of  15th  Februaiy 
fell  doe  the  petitioner  was  resident  in  Liverpool^  and 
had  not  given  any  power  of  attorney  to  any  one  resi- 
dent in  Ireland.;  so  that  the  <)ebtor  could  not  make  a 
tender*  nor  could  be  make  a.  payment,  until  he  should 
leceiye  instructions  from  the  creditor  whether  the 
money  was  to  be  reinitted  to  Liverpool,  and  how.  If 
Mr.  Taaffe,  withojit  snch  instructions,  had  sent  a  re- 
mittance, it  would  have  been  at  hie  own  risk,  if  the 
letter  should  be  loat  or  go  astray,  or  the  banker  should 
fail.  The  debtor  therefore  bad  no  alternative  but  to 
wait  for  orders.  .  The  forty  days  expired  on  the  27th 
March.  On,  the  28th  petitioner  wrote  to  Mr.  Taaflb, 
desiring  him  ^  r^it  the  interest  by  a  letter  of  credit 
on  one  of  the  Liverpool  banke.  It  appears  from  the 
letter  that  petitioner  had  sent  a  previous  letter  to  the 
same  effect  on  the  24th.  Mr.  Taaffe's  solKitors  have 
fnmithed  me  with  that  letter  sioce  the  argume^t.  It 
was  not,  however,  sent  directly  to  Mr.  Taaffia,  but  to 
Mr.  James  J.  Moore,  who  was  decreed  to  leave  it  at 
his  house,  or  forward  according  as  he  was  in  or  out  of 
Dublin.  There  is  no  affidavit  from  Mr.  Moore;  and 
it  does  not  appear  when  this  letter  of  the  24th  reached 
Mr.  Taaffe's  hands;  nor  do  I  think  it  very  material. 
Mr.  Tasffe,  on  the  30th,  sent  the  required  letter  of 
credit,  which  of  course  was  not  payable  for  ten  days. 
Mr.  Taaffe  sent  the  money  to  Liverpool  entirely  for 
the  convenience  of  the  petitioner;  and  he  could  not 
be  expected  to  pay  the  2s.  6d.  per  cent,  on  the  remit* 
tance,  which  would  have  sav^  the  ten  days*  delay. 
The  petitioner  not  being  in  Ireland,  where  the  money 
was  payable,  in  order  to  receive  it  cannot,  I  think, 
raise  any  question  as  to  whether  the  forty  days*  grace 
were  exceeded  or  not;  and  if  the  Court  should  consi- 
der Mr.  Tiaafie  bound  toVkercide  'diligence  in  sending 
the  money  as  soon  as  he  could  do  so  with  safety,  that 
is,  as  soon  as  he  got  his  creditors^  instructions  autho- 
rizing him  to  purchase  a  letter  of  credit  with  it,  I 
think  he  did  all  that  could  be  expeclej.    If  ho  did  not 


so 
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get  the  let  W  of  the  24th  immediatelj,  it  le  imposuble 
to  charge  him  with  delaj;  hot,  in  fact,  the  letter  of 
credit  was  sent  on  the  30th,  evidently  nnder  the  in- 
stmctions  contained  in  the  letter  of  the  28th«  The 
money  was  not  paid  within  the  fortj  days  owing  to 
the  creditor's  absence;  and  it  was  paid  in  reasonable, 
time  after  the  creditor  pointed  ont  a  mode  of  remit* 
tanoe.  I  therefore  think  that  the  facts  of  this  case  do 
not  call  into  action  the  danse  of  the  mortgage  mak- 
ing the  principal  money  forthwith  payable.  I  need 
not  detail  the  transaction  relatiye  to  the  September 
gale.  I  am  bound  to  say,  however,  that  it  is  wholly 
inconsistent  with  the  idea  that  both  principal  and  in- 
terest were  actually  payable  in  prmerUL  Before  the 
gale  was  dae  Mr.  Taaffe  accepted  a  bill  for  the  inte- 
rest at  the  petitioner's  reqaeat  and  entirely  for  the 
conTcnienoe;  and  the  bill  coald  be  immediately  nego- 
dated  on  Mr.  Taaffe's  credit  It  is  immaterial  that 
the  bill  did  not  fall  dae  nntil  after  the  gale  wonld 
have  been  due,  for  Mr.  Taaffe*s  credit  was  pledged 
ibr  two  months  before.  I  have  no  donbt  that  a  court 
of  equity  would  regurd  such  a  proceeding  as  this  on 
the  part  of  a  mortgagee  as  wai?mg  a  forfeiture  which 
never  suggested  itself  to  his  mind  until  afterwards. 
The  petitioner  in  his  petition  admits  that  he  would 
not  have*  thought  it  right  ta  rely  on  any  forfeiture 
aritfing  from  the  nonpayment  of  the  February  gale 
If  it  were  not  for  the  circumsunce  that  he  considers 
his  principal  in  peril  in  consequence  of  the  large 
amount  of  prior  incumbrances.  It  appears,  however, 
that  the  £1,750  was  not  money  lent  at  the  time,  but 
part  of  a  balance  ascertained  by  a  compromise  to  be 
dne  to  Mr.  Arrustrong  by  Mr.  Taaffe,  one  half  of 
which  was  to  be  and  was  paid  down,  and  the  other 
half  to  be  paid  in  August,  1867,  and  to  be  secured 
by  a  mortgage  of  the  lands,  which  are  expressly 
stated  to  be  subject  to  certain  incnmbmnces.  The 
petitioner  made  no  searches  in  order  to  ascertain  their 
amount;  and  if  he  bad  done  so,  and  objected  to  the 
security  which  Mr,  Taaffe  conld  give,  it  is  to  be  pre- 
sumed that  the  compromise  could  not  have  been  ef- 
fected. I  do  not  think  Mr.  Taaffe  is  under  any  obli- 
gation to  pay  off  the  charges;  but  if  he  should  allow 
the  interest  to  fell  into  arrear  to  petitioner's  preju- 
dice, probably  the  petitioner  wonld  be  relived  from 
the  obligation  of  leaving  his  money  out,  as  such  con- 
doct  would  be  a  waste  of  the  petitioner's  security.  I 
am  of  opinion  therefore  that  petitioner  had  no  right 
to  file  the  petition,  and  thnt  it  must  be  dismissed, 
with  costs. 

Cause  aUawedf  petition  dismissed^  with  costs. 


Court  odSan&rnpUp  $ri(n0oibrntp 

Ecportcd  by  Mm  Levy,  Eiq..  Barrlftor.aULaw. 

In  re  Samuxl  Bell  CinPENTSK. 

Bringing  a  frivolous  or    unfounded  action — Debt 
fraiidalently  contracted, 

Ji  oarty  hringing  a  ft  ioolotu  or  unfounded  action^  by 


whkh  iks  dsfendasd  is  put  to  costSt  is  a  dM  frau- 
dulently eoniraoted  by  the  plaintiff  in  such  action^ 
mAo  seeks  to  take  the  benefit  at  the  Insolvent  Act. 
Dunne's  Oasci  in\  B.ifJ.  Reports^  adopted. 

Ths  insolvent,  who  is  an  attorney,  brought  an  action 
agunst  J.  F.Teeling,  local  inspector  of  the  Four  Courts 
Marshalsea,  for  having  confined  him  in  a  cell  in  the 
prison  for  alleged  misconduct  There  was  «  verdict 
against  him,  and  having  been  arrested  for  the  costs  of 
that  verdict,  he  filed  h&  petition  and  schedule  as  an 
insolvent.  The  governor  of  the  prison  was  also  re^ 
turned  as  a  creditor  for  the  costs  of  an  action  pre- 
viously brought  agunst  him  for  having  prevented  the 
solvent  from  visiting  the  prison  for  Uie  alleged  pur- 
pose of  seeing  clients. 

Waters^  for  Mr.  Teeling,  opposed  on  the  ground  of 
the  debt  having  been  fraudulently  contracted  by  bring- 
ing an  unfounded  action.  He  cited  Rt  Richard  Dunne 
(1st  a  &  J.  Reports,  119). 

Bwhanan  opposed  for  Mr.  Oanlfield,  governor  of 
the  prison. 

Heron^  Q.(7.,  for  the  insolvent,  ^contended  thai 
DunneUcQse  was  not  sustiuned  by  any  authority  to 
be  found  in  the  books,  and,  at  all  events,  it  did  not 
bear  the  slightest  analogy  to  the  present  case.  Dunne 
took  proceedings  against  Miss  Burdett  Oouts,  to 
recover  an  enormons  sum  of  money,  knowing  that 
there  was  not  one  sixpence  due  to  him ; — in  fact,  he 
never  had  any  transaction  of  any  kind  with  Miss 
Oouts.  In  the  present  case,  the  insolvent  was  thrust 
into  a  cell,  and  confined  in  it  for  several  hours,  and  it 
was  not  because  he  failed  in  that  action  that  it  could 
be  said  he  had  contracted  a  debt  fraudulently.  If 
every  man  who  failed  in  an  action  was  to  be  said  to 
have  contracted  a  debt  fraudulently,  the  Courts  of  Joa- 
tice  might  be  shut  up. 

Jdoqb  Ltmch  said  if  solvent  parties  brought  un- 
founded actions,  and  paid  the  costs,  theire  conld 
be  no  fault  found  with  them.  He  thought  nothing 
could  be  more  harassing  or  •  annoying  than  a  party 
bringing  a  frivobus  and  unfounded  action,  and  upon 
the  speculation  of  getting  costs,  and  if  he  fails,  com- 
ing into  that  Court  to  take  the  benefit  of  the  Insolvent 
Act.  Carpenter,  who  was  an  attorney  himself,  knew 
well  that  his  action  was  unfounded,  and  that  Mr. 
Teeling,  in  the  exercise  of  Lb  duty,  could  do  no  less, 
under  the  rules  of  the  prison,  than  put  him  in  the  cell 
for  the  period  he  was  in  it.  He  thought  Dunne's  case 
good  law,  and  wonld  adopt  it. 

The  in^lvent  was  remanded  for  a  month. 
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€otttt  of  Sl99eal  in  tfj^ancrts. 


Ctcpoctad  by  Sdmima  T.  BevlfT,  Biq.,  BMrUteraH-Uw.] 

Ih  TBB  1CATTB&  OF  THB  E8TATB  OF  JoHV  GbBRABD, 
OwHEB;  XX  PABIB  PaTBIGK  BbADT,  FBUnOMBB.— . 

Nwfember  24,  166a.  ... 

Comstmeiion^lB  *  14  Fic.  c  29,  w.  1.  10— Jtt<^- 
mfftf  fMrtgage.^Eptiiy  of  redemption  in  chattel 
kUeresL — lieri/kciask 

The  ^enf  cannot  take  in  execuiiant  wtder  a  wrk  of 
fiari  fcdoB^  a  a^attd  nUeretft  agaxMt  vihksh  a 
pgdgmeni  mortgage^  under  (Ad  Id  ^  14  Fic.  c  29, 
ka»  htin  rtgisUroi.    ., 

The  words  ^^anjfUmg  m  ihi$  Act  nothwithstanding,^' 
inthel(kh  section  of  the  13  ir  ]4  Vic^  c.  29»  awe 
tqwoaUni  to  **anj/thing  to  the  canirar^  inthia  Act 
notwOhBtanding^^  and  refer  io.  that  clause  of  the 
1st  section  of  the  Act^  which  aboUehes  execution 
against  all  interests  in  lands. 

Bt  mn  indeDtare  of  leafle,  dated  the  1st  day  of  Nor^ 
1853,  Smith  Ramadge  demised  to  John  Gerrard  the 
lands  of  Ghamberstowii,  in  the  oonntj  of  Meath,  to  hold 
for  a  tenn  of  thht j-one  yearsy  at  a  yearly  rent  of 
£1   15a.  per  acre. 

In  accordance  with  the  proyisions  of  an  inden- 
tore  of  settlement,  executed  on  the  occa87oii  of  the 
marriage  of  John  Gerrard  and  Rosaline  Snllivan, 
in  consideration  of  her  marriage  portion  of  £200, 
and  for  the  other  considerations  In  the  indenture 
of  settlement  mentioned,  John  Gerrard,  on  the  12th 
of  January,  1847,  executed  to  Patrick  Brady  and 
Joha  SnlliTan,  the  trustees  of  the  settlement,  a 
bond,  with  warrant  of  attorney  for  confessing  judg- 
ment in  the  penal  sum  of  £600,  npon  the  trusts  con- 
tamed  ia  the  settlement. 

Judgment  was  entered  on  this  bond,  on  the  8th  of 
NoTomber,  1862,  by  Patrick  Brady,  as  snrviviug 
trustee  of  the  marriage  settlement,  and  on^the  13th  of 
November,  1862,  this  judgment  was  duly  registered 
as  a  mortgage  under  the  13th  &  14  Vic.,  c.  29, 
sgmnat  John  Gerrard*s  interest  in  the  lands  of 
Chamberstown. 

On  the  1st  of  December,  1862,  a  petition  for  a  sale 
of  the  lands  of  Chamberstown  was  filed  in  the  Landed 
Estates  Court,  by  Patrick  Brady;  and  on  the  10th  of 
December  a  conditional  order  for  sale  was  made  by 
Judge  Dobbs.  On  the  18th  of  December,  1862,  a 
judgment  was  obtamed  against  John  Gerrard  by' 
John  B.  Fottrel,  for  the  sum  of  £100  4s.  lOd.,  and 
on  foot  of  it  a  writ  of  fieri  facias  against  the  goods 
and  chattels  of  John  Gerrard  was  issued,  and  lodged 
with  the  sheriff  of  the  couuty  of  Meath.  On  the  20th 
of  December  an  advertisement  was  published  by  the 
sheriff  in  the  Drogheda  Argus  to  the  effect  that 
John  Gerrard^s  interest  in  the  lands  of  Chamberstown 
would  be  sold  under  the  writ  of  fieri  facias^  on  the  24th 
of  December.  Oathe22ud  of  Decembei' the  condi- 
tiooal  order  for  the  »ale  of  the  lands  in  the'  Lauded 
Estates  Court,  was  made  absolute,  and  on  the  same 
day  a  uotice  was  served  by  the  solicitor  of  Patrick 
Brady,  on  the  sheriff  and  sub-sheriff  of  the  county  of 
Meatb,  cautioning  them  against  prooeedln<^  to  the  sale 
aiherti^ed,  and  informiog^  them  that  an  ateolute  order 


for  a  sale  of  the  lands  had  been  made  m  the  Landed 
Estates  Court,  and  that  the  proceedings  in  the  Landed 
Estates  Court  had  been  registered  as  a  /»  pendens. 

The  sale  of  the  lands  under  the  writ  of feri facias 
did  not  take  place  as  advertised  on  the  24th  of 
December,  but  afterwards,  on  the  30tb  of  December, 
John  Gerrard's  mterest  m  the  lands  of  Chamberstown 
was  put  up  for  sale  by  the  sheriff;  and  was  purchased 
bj  William  Forde,  in  trust  for  Thomas  Bride,  for 
,£100,  subject  to  the  judgments  and  incumbrances 
thereon.  Patrick  Brady,  the  petitioner,  att^ded  on  this 
occasion  and  informed  the  sheriff  that  a  judgment  mort« 
gage  had  been  obtained  over  the  lands,  and  cautioned 
him  against  proceedhig  to  a  sale.  On  the  1st  of  Jan., 
1863,  the  sheriff  executed,  o^  purported  io  execute,  a 
deed  of  conveyance  of  the  interest  of  John  Gerrard  in 
the  lands  to  Thomas  Bride.  An  application  on  behalf 
of  Thomas  Bride  was  made  to  Judge  Dobbs,  on  the 
5th  of  February,  to  sUy  all  further  proceedings  in 
this  matter,  and  it  was  then  ordered  that  all  proceed- 
ings should  be  stayed  npon  the  terms  of  Thomas 
Bride  lodging  in  Court  the  amount  of  the  petitioner's 
claim,  and  nndertaking  to  pay  the  petitioner's  costs 
when  taxed  and  ascertained.  An  application  havmg 
been  subsequently  made  to  Judge  Dobbs^  pursuant  to 
the  order  of  the  5th  of  February,  that  the  sum  of 
£300^  which  had  been  lodged  by  Thomas  Bride  in. 
Court  should  be  paid  to  the  petitioner,  the  matter, 
came  on  to  be  heard  on  the  13th  and  20th  of  June, 
and  it  was  contended,  on  the  part  of  Jphn  Gerrard, 
that  the  sale  by  the  sheriff  was  not  legal,  inasmuch  as 
on  the  registration  of  the  judgment,.  John  Gerrard 
had  ceased  to  have  any  legal  estate  in  the  lands  but 
only  an  equity  of  redemption,  which  could  not  be 
seiaed  and  sold  under  a  writ  oi  fieri  Jadae.  By  an 
order  of  the  20th  of  June,  it  was  declared  that  it 
appeared  to  the  Court  there  within  the  meaning  and 
upon  the  true  construction  o(  the  Acts  of  Parlia- 
ment relating  to  Judgments,  v  Thomas  Bride  had 
become  the  owner  of  the  lands\f  Chamberstown  by 
purchase  from  the  sheriff  of  Meath,  and  that  the  sum 
of  £300  had  been  lodged  in  Court,  and  it  was  ordered 
that  the  money  so  lodged  should  be  paid  to  the  peti- 
tiouer  Patrick  Brady,  and  that  on  the  petitioner  being 
paid  the  principal,  interest,  and  costs,  he  should 
satisfy  the  judgment,  and  that  all  further  proceedings 
should  be  stayed.  From  this  order  John  Gerrai'd 
now  appealed,  being  desirous  that  the  proceedings  for 
a  sale  of  the  ladds  of  Chamberstown  in  the  Landed 
Estates  Court  should  be  continued. 

Fldnagan,  Q.C.  (with  whom  was  Ifamill)  for  the 
appellant-— The  question  to  be  decided  in  this  case 
is  whether  the  sheriff  can,  under  a  writ  of  fieri  facias^ 
seiae  and  sell,  by  virtue  of  the  Judgment  Acts,  an 
equity  of  redemption  in  a  chattel  interest.  That  such  . 
a  proceeding  was  not  warranted  by  the  common  law, 
is  a  matter  too  well  known  to  require  any  autboritiea 
to  b€f  cited  on  the  subject.  The  principle  that  an 
equity  of  redemptibn  could  not  be  taken  in  execution 
is  established  m  Metcalfv.  Scholeg  (2  Bos.  &  Pull 
N.  R.  461),  and  in  other  early  cases,  and  has  been 
acted  on  uninterruptedly  ever  since.  Unless,  there- 
fore, a  fair  construction  of  the  13  ds  14  Vic.  a  29^ 
necessarily  involves  the  truth  of  the  proposition  for 
which  the  respondents  here  contend,  the  Court  will 
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lior  )ovt  Co  words,  which,  perhaps,  may  be  slightly 
amb!guoix9,  snch  a  me&Ding  aJB  to  alter  seriously  if  ell 
knnwir and  long  recogDiaea  principles  of. law.  Bat 
theiiiB  Is  bb  becessity  to  strain  the  meaning  of  any 
Irord^,  for  tfte  sections  in  question  admit  pf,  a  simple 
iiMeur^ble  COns'tirnctibn.  'liie  13  ^HVic^c.  29, 
B.  1,  an'e>  rec;ting^  the  prbyisiond. oT.ihe  Sheriffs'  Act 
(5  &  6  Win.  4,  c  56%  and  the  A\)6Ktipn  of  Arrest  on 
Me.<tiiB  Prociete  Act  (i  &  i  Via,  c  iO^i  proc^ds 
thds!  **be  it  enkctbd  ;  ^  '•  ..that  the  proviaioda 
B^Minl^lrbi'e  felled  bKlti6  said  Acts  of  the  sixth  year 
6f  kfhg  Wihttfm  ihb  Fourth  and  the  foui-th  year  of 
('er  l^finiesiy,  bbail  todt  !n  anywise  extend^  or  be 
^plicaole  X6  anjr  Judgment  entered  np  in  any  of  heij 
Maje^^  knperTbr  Coarlts  at  publin^  or  obtained  l^ 
Any  xniltrfor  Cdar^  of  Record  aher  the  passing  of  this^ 
Act,  bbr  to  any  decree,  order,  or  rule  made  afler  the 
JMSsToM^  bf  Vli!s  A'e^;  artd  no  Writ  of  e2«^,  or  wni  oj 
execution  X^^  '^  Tiemnafter  mentioned)  shail  isane 
br  be  siied  npbn  any  such  judgment,  decree,  order,  or 
rAle  against  iiny  fands,  teAements,  or  hereditamei\ta, 
fr  Vny  bstate,  br  tbtenest  therein;  nor  shall  any  Uinda^ 
fenebients,  of  liei^dttamabts,  or  any  estate,  or  interest 
Aiel^i^  Ve  charged  6r  affected  by  any  sncb  judgment 
dbcree,  oWef,  6r  rule,  save  as  pi*ovi  Jcd  by  this  Act.*' 
The  operation  bf  tins  dcciion  is  to  sweep  away  a!ll 
erkecntion  whatsoever  against  all  lands  and  heredtta- 
ments,  or  any  estate  therein,  with  this  qualification, 
***  save  as  provided  by  this  Act."  Now  the  provisions 
i^ten^d  to  in  this  qualification  are  to  be  found  in  the 
}6th  section  bf  the  Act,  which  is  in  the  following 
tSeriirs:  **  Provided  klways,  and  bo  it  enacted,  that  all 
anch  ch^attel  interests  in  lands,  tenements,  or  heredita- 
menta  as  might  have  been  taken  in  execution  under 
an^  wtit  of  fieri  facias  if  the  said  Act  of  the  ifoarth 
yw  of  her  Majeisty  had .  not  been  passed,  may  be 
tifken  in  execution  and  otherwise  clealt  with  onder 
any  writ  of  fieri  fdcicu  already  issued,  or  hereafter  to 
l^  fssded,  anything  in  this  Act  contained  nothunth- 
standing,^  This  plainly  places  the  operation  of  a 
writ  of  fieri  Jacias  on  the  footing  it  occupied  under 
the  old  law,  and  by  this,  incontestably,  an  equitable 
ihtiefrest  In  k  chattel  coulil  not  bo  seized  in  execution. 
The  concluding  phrase  of  the  1 0th  section  is  equiva- 
lijn't  tb  *' anything  to  the  contrai^  in  this  Act  not- 
withstliinding.''  Judge  Dobbs,  on  the  other  hand, 
considered  its  meaning  to  be,  **  any  mortgage,  &c., 
execnted  in  accordance  with  the  provisions  of  this  Act 
nbtwijhstanding."  lliat  is,  if  a  judgment  mortgaige  be 
rdgistered  agaibst  a  chattel  interest  by  virtue  of  this . 
Act,  it  shall  still  be  lawful  to  take  that  chattel  interest 
in  extention  nhder  a  writ  of  fieri  facias. 

'  Ruiersby^  Q.C.  (with  whom  was  Sir  Colman 
(fLoghlen,  Q.C.,  and  MoUoy)  for  the  defendants. — 
It  is  necessary,,  in  order  to  insure  a  ri>>ht  interpreta- 
tlbn  of  the  10th  section  of  the  13  <&  14  Vic,  c,  29, 
to  consider  what  ^as  the  former  state  of  the  law  with 
respect  to  judgments,  and  what'  changes  have  been 
inirodbced  by  modem  legislatiob.  Prior  to  ''Pi|*^ot's 
Act"  (3  &  4  ViCt  c.  105)  the  judgment  creditor  had 
no  specific  lien  upon  the  lands  of  his  debtor.  1*he ; 
Bhenfia'  Act  enabled  him  to  obtain  a  receiver  over 
the  entire  luid^  and  then  Pint's  Act  gave  the  judg- 
ment the  effect  bf  a  specific  charge  npon  the  lands  of. 
the  iuilgment  <Ibbtor.    Keltber  of  these  Act^  how- 


ever, interfered  with  the  rights  of  the  judgment 
creditor  to  an  execnti^n  ftgainst  the  cjiatl^  iaterosts 
of*  ihe  debtor  under  a  writ  bf  fieri  fatdas,  'i  be 
13  ds  14  Vic,  &  29,  was  theil  passed,  and  one  of  its 
prbdpal  objects  waa^.timt  tb*^  ei>edltMr  Miolild,  for 
the  benefit  of  others,  Bpttcify  the  ktiidii  npMl  which 
bia  judgment  was  to  operate  ba  %  charge  Bjr  this 
^ct  he  obtained  the  legal  esUte  in  the  lands*  ^nst 
#iiich  biiB  affidavit  was  registered,  as  oompletely  as  if 
the  judgment  debtor  bad  executed  a  deed  to  hinu 
This  estate  was  a  mere  crea^on  of  the  statute,  which 
gaviinew  prindptoa  and  more  imiiMdiate  remedies. 
Tbbrelbre,  i^ltbongb  at  dommon  taw  ft  is  btoac  that  an 
equity  of  k-ediemptiba  tannot  be  tsken  in  bxMntlota,  it 
is  by  no  means  a  necessary  oonaeiiiiieiite  ^bat  this 
pflddlar  slktnubla  Mate  sfaonld  be  in  a  similar  posi- 
tion. .  A  joidgtotat  teortgajKe  onder  Ibis  Act,  aceord- 
b^  to  tbaantboHHtts  ibk  fta  a  itajSianV^  a  KSOnv^yauce 
sttbj'ecr  to  'i«deniptlbn^i?yrv  V.  MB<f^6lM  (9  H.  of 
L.  Oa.  619;  7  Ik\  J«n  N.  B.  45);  M'Avl^if  v.  C/a- 
rendan  (Dmiy,  temp.  Nia^  AK\%  Iir^  CAi.  Sep.  568). 
As  has  been  already  stated^  neither  ^he  Sberifik'  Act, 
nor  Pigot'^.  Act  afifected  tbe  operation  i^f  a  writ  i>f 
fieri  facias^  and  but  for  this  Act  it,  Is  unquestionable  that 
the  slieriff  migbt  have  seized  and  sold  a  chattel  iiiterest 
under  a  writ  of  fieri  facias.  It  is  not,  then,  nnreason- 
able  tb4t  the  Legislatore  sboold  introduce  sncb  a  pro- 
vision Into  this  Act  aa  wonld  prevent  Judgment 
creditors  from  being  deprived  of  th'is  right.  ^  Hence, 
at  the  end  of  the  Act,  after  its  main  provision^  is 
inserted  the  10th  section,  which  enacts  that  the 
chattel  interests  may  be  taken  m  execution,  ^^  any- 
thing in  this  Act  contained  notwithstanding."  The 
words,  "  if  the  said  Act  of  the  fourth  year  of  her 
Majesty  had  not  been  passed,"  are  useless  and  mean- 
ingless, for  PigoVs  Act  did  not  touch  the  right  to  take 
a  chattel  interest  in  execution  under  a  writ  of  .fieri 
facias. 

Sir  Colman  0*Loghlm^  Q^C^  on  the  same  side. 

Flanagan^  <2.C,  in  reply.  ,    . 

The  Lobd  Cuamcellob.— I  have  no  donbt  that  this 
order  of  the  Court  below  cannot  be  sustained.  The 
13  &  14  Vice.  29,  gives  to  a  judgment,  when  regis- 
tered in  accordance  with  its  provbions,  all  the  charac- 
teristics of  a  mortgage  -under  seat .  There  may  '^e  lan- 
gaaf;e  in  this  Act  which  is  far  from  being  clear  and 
nnambignons ;  and  there  are  certainly  some  expreasiQns, 
the  object  and  force  of  which,  I  confess,  I  cannot  un- 
derstand. However,  I  must  take  them  as  I  find  tbem  ; 
and  there  is  no  doubt  but  that  this  Ac^  \^  the  seventh 
section,  enacts  that  tlie  registration  of  the  affidavits 
required  ihall  operate  to  transfer  to  and  vest  in  the 
creditbr  all  the  estate  of  the  debtor  in  the  lands,  and 
that  the<;reditor  ''shall  have  all  snch  lights,  powers, 
and  remedies  wliatsoeyer  as  if  an  effectual  conveyance, 
assignment,  appointment,  or  other  assurance  to  sucli 
creditor  of  all  such  estatb  and  interest,''  had  been  ex- 
ecuted and  regbtered  at  the  time  of  registering,  the 
affidavit,  or,  in  otber  worda,  as  if  the  debtor  bad  exe- 
cuted to  him  a  legal  mortgage.  Now,  I  am  called  on 
to  say  that  under  the  10th  section  of  the  Act  the  she- 
riff can,  under  a  writ  of  fieri  facias^  seize  and  sell  a 
chattel  interest  against  which  a  judgment  mortgage 
has.  been  registered  under  the  provisions  bf  this  Act, 
and  that  the  words  ''anything  in  tliis  Act  uotwitb- 


THB  IRISH  JURIST. 


23 


fltasdiiig  ^  at  the  dose  of  the  section  Are  in  fact  taota- 
■wiBt  to  **  any  judgment  mortgage  registered  by  vir- 
tara  of  tliia  Act  notwithstanding.^^  Now,  althongh 
there  is,  as  I  have  already  obseryed,  some  obscarity  in 
Che  wording  of  the  statute,  which  appears  to  have  been 
fiamed  in  a  hasty  way  withont  suffident  consideration, 
I  think  a  Ttry  intelligible  meaning  can  be  pnt  upon 
the  ooodndiog  danse  of  the  tenth  section  by  taking  it 
as  an  exposition  of  the  saving  of  the  first  section. 
That  section  enacts  that  no  writ  of  execution,  '*  save 
as  hereinafter  mentioned,"  should  be  sued  npon  any 
judgment  puralnst  ftay  lands  but  what  is  'Vhereinafter 
meatiooed?"  The  tenth  section  re-establishes  the 
right  to  take  a  chattel  interest  under  a  writ  of  fieri 
faeioi^  which  would  have  been  otherwise  abolished  by 
the  comprehensive  language  of  the  first  section.  If 
this  eqnitj  of  redemption  were  excluded  from  the  ge- 
neral role  of  law,  this  new  code  of  laws  would  turn  a 
sheriff's  sale  into  an  equity  suit. .  I  do  not  (hiuk  that 
If  it  were  intended  to  make  this  exception  it  would 
hxwt  been  done  in  this  inferential  manner.  I  think  it 
would  hav^  been  stated  in  express -terms  that  the 
judgment  mortgage  given  by  the  Act,  although  it  con- 
veyed the  Ugal  eaUte,  should  not  prevent  the  taking 
ia  execQtioa  of  a  diattd  interest  under  a  writ  of  fieri 

Tbe  Lord  Justice  or  Appeal. — I  am  of  entirdy 
the  same  opinion.  I  cannot  draw  a  distinction  Uh 
tween  the  operation  of  a  mortgage  and  a  judgment 
mortgage  under  the  Act.  The  execution  of  a  mort- 
gage rendered  It  impossible  to  reach  an  equity  of  re- 
demption; and  the  regbtration  of  a  judgment  mortgage 
nittjit  be  coiidldered  to  have  ia  every  respect  the  same 
effect. 

Order  bdaw  reversecL 


Holto  Court 

tBupoitod  hr  John  Moant,  ft<9.,  Banlittff  uit-Lsv.  J 

BotBOwn  V.  O'Banaf  and  GmBiNGa, — Hov,  26, 1 863 ; 
Jan.  22,  1664. 

Br§nck  qf  Trust — Suit  for  recovery  of  tnut  fund — 

Partiea. 
Tketrutieee  of  a  oMedfund  commitUd  a  breach  of 
trfut  by  paying  over  the  whole  to  the  tenant  Jor 

Held. — In  a  oak  brought  by  the  cestui  que  trust  in 
remainder  againet  the  ttwteee^  Jor  the  recovery  of 
the  truetjknd — that  the  repreeentativea  of  the  te- 
nant for  life  were  necessary  parties, 

Ths  petition  was  filed  to  compel  the  respondents  to 
bring  in  certain  trust  monies,  and  to  lodge  them  in 
Coart  to  the  credit  of  the  cause.  Tbe  dots  were 
theee: — ^PHor  to  the  marriage  of  deorge  Burro wes 
with  Kliaabeth  Roberts,  his  then  intended  wife,  a 
marriage  settlement,  bearing  date  2 1  st  October,  1834, 
was  execnt,»d,  whereby  certain  house-property  as 
well  aa  ji  policy  of  insurance  effected  on  the  Mfe  of  the 
Yery  |lev.  JEKobert  Bnrrowes, — Oeorge  Burrowea^s 
Cither — ^were  conveyed  to  trustees  to  secure  an  an- 
nnbv  of  £150,  which  was  settled  on  the  hn»band 
for  Hfh^  •  mainder  to  the  wife  for  life,  remainder,  in 


default  of  appointment  by  the  survivor,  to  and  among 
the  children  equally.    The  petitioner  was  the  only 
child  of  the  marriage,  and  he  attained  his  majority 
in  1857.    Robert  Bnrrowes  died  lath  September, 
1841,  and,  as  the  trnsteee  had  declined  to  act,  and 
one  had  actually  disdaimed,  the  Insurance  Company 
refused  to  pay  the  amount  of  the  policy  nntil  new 
trustees  were  appointed.    The  matter  was  accordingly 
referred  to  the  Master,  and  new  trustees  were  ap- 
pointed, and  the  property  vested  in  them  by  deed 
bearing  date,   March,   1843.    These  were,    Henry 
James  O'Brien,  one  of  the  respondents,  and  Thomas 
Gibbings,  of  whom  the  second  respondent  was  the 
widow  and  personal  rcpresehtative.     Immediately  on 
tlidr  appointment  the  £1,200,  being  the  amonnt  Of 
tbe  policy,  was  paid  over  on  their  joint  receipt,  abso* 
lutely  to  George  Bnrrowes,  the  father,  instead  of 
being  invested  pursuant    to  the  limitations  in  the 
marriage  settlement.    This  was  the  breach  of  trust 
complained  of,  and  this  sum  it  was  now  sought  to 
make  the  trustees  restore.     George  Burrowee  died  on 
the  20th  September,  1861,  having  previously  made 
his  will  hearing  date,   17th  March,  1858,  wherein 
waa  contamed  the  fdfowing  clause: — '*  I  have  paid 
debts  which  my  son  Robert  Francis  Bnrrowes-  (the 
petitioner)  contracted,  amounting  up  to  this  pre^nt 
time  to  £750.     This  £750  is  to  be  deducted  from 
£1,200  which  was  left  him  in  settlement,  and  I  give 
him  my  property  in  Gharieville  in  place  of  the  re- 
mainder.*'    He  also  bequeathed  to  him  areversionaty 
interest  in  certain  Dutch  funds,  wftsr  the  death  of  the 
second  wife,  to  whom  he  gave  a  life  interest  in  them. 
The  will  was  proved  by  the  widow  alone,  she  and 
the  petitioner  having  been  appointed  executors.     It 
was  urged  on  the  one  side  that  petitioner  should  be 
compelled  to  elect  between  the  benefits  taken  under 
the  settlenieut  and  those  under  his  father's  will:  while 
on  the  other,  it  was  contenddd  that  meantime,  prior 
to  ttie  election,  the  fund  should  be  brought  into  Court 
and  lodged  to  the  credit  of  the  cause.    But  the  main 
question  argued  in  the  caae  was  whether  or  not  the 
suit    was  defective  for  want  of   parties.      It  was 
objected  on  behalf  of  the  respondents,  that  Eliaabeth, 
the  wife  and  personal  representative  of  George  Bur- 
ro ^res,  the  tenant  for  life,  should  have  been  made  a 
patty,  since  his  assets  were  primarily  liable,     it  waa 
urged  on  the  other  hand  that,  having  regard  to  the 
object  of  the  suit,  which  was  merdy  to  have  the  trust 
money  brought  into  Court,  and  to  the  further  impor- 
tant fact  that  a  Suit  was  pending  at  the  instance  of 
the  respondent  O^Brien  for  adminiatering^he  asseti  of 
the  tenant  for  life,  there  wefe  sufficient  partiea  before 
the  Court 

ChaUerton,  (IC,  (with  him  WOliam  M.  Johnson) 
for  petitioner.— The  weight  x>f  authorities  seems  to 
be  ia  favour  of  petitioner's  right  to  have  the  money 
brought  into  Court.  I'he  re^Kmdent  O'Brien  has 
already  brought  a  >ait  foi  the  administration  of  the 
assets  of  the  tenant  for  lif^  when  he  will  be  recouped 
should  those  assets  prove  snfiicieqt;  The  trustees  are 
all  jdntly  liable,  and  thereforsb  the  person  sufiering 
by  a  breach  of  tnut  ia  at  liber^  to  proceed  agijust 
any  he  may  think  proper.  No  flnbt,  the  case  of 
WHliams  V.  Ailen  (29  Beav.  29^  is  an  authority 
against  the  propodtion  contended' for:  bat  it  ia  kib- 
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mltted  there  miiflt  teve  htent  •ome  pecaluir  drcum- 
stoDces  in  that  case  which  do  not  ^>pear  in  the  report 
When  the  caie  came  on«  npon  appeal,  on  another 
point,  (31  L.  J.  Gh.  551)  both  the  Lords  JoAtices  ex- 
preaely  guarded  themselves  against  intimatiog  any 
opinion  as  to  the  necessity  of  making  the  representa- 
tives of  the  tenant  for  life  parties  to  the  soit.  In 
Ptrryy.  Knott  (6  Beav.  293)  where  a  breach  of 
trost  was  committed  by  several  ezecptors,  it  was 
held  that  the  cestui  que  trust  might  proceed  against 
one  in  the  absence  of  the  others. 

Exham^  Q  (7,  (with  him  Jones)  for  the  respondent 
O'Brien. — ^The  rule  is  now  well  settled  by  recent  cases 

'that  this  salt  is  defective  for  want  of  parties.  A 
stronger  case  against  a  petitioner  never  came  before 
m  ConrU     It  is  sworn   that  the  trnst  money  nii^ap- 

'  propriated  was  invested  in  Dutch  funds,  which  were 
settled  by  the  tenant  for  life  on  his  second  wife  for 
life,  with  remainder  to  the  petitioner  himself.  This 
then 'is  the  case  of  a  person  who  has  already  profited 
by  a  breach  of  trnst,  who  has  already  etijoyed  part 
of  it,  to  whom  hb  father  has  bequeathed  certain  pro- 
perties in  'satisfaction  of  his  •  claim,  and  who  has  a 
Tested  remainder  in  the  property  purchased  with  part 
of  the  trnst  money,  coming  into  Court  to  compel  the 
trastees  to  restore  ibat  trnst  fund.  Reason  and  au- 
'thority  are  against  such  a  doctrine.  Why  should  the 
trustees  be  compelled  to  bring  a  fund  into  Court  when 
it  appears  by  the  will  of  the  Rev.  George  Bnrrowes 
that  hb  assets  are  ample  to  satisfy  all  his  liabilities? 
The  case  i»{  Perry  v.  Knott  relied  on  at  the  other  side 
completely  upsets  the  doctrine  which  they  contend 
for.  That  was  a  case  in  which  one  George  Aldrige 
bequeathed  to  his  son  Joseph  Aldrige,  his  executors, 

^and  administrators  iS  1,000  stock  in  trnst  for  the  se- 

.  parate  use  of  Elizabeth,  the  wife  of  William  Howell, 
for  life,  and  afler  her  decease,  equally  amongst  her 
xhildreti  living  at  her  decease.  He  appointed  several 
execntors.  After  his  death  the  executors  transferred 
the  stock  into  the  joint  names  of  Joseph  Aldriice  and 
Elixabeth  HowelL  Subsequently,  Aldrige  transferred 
it  to  the  name  of  Elizabeth  Howell,  and  she  applied 
it  to  her  own  use.  A  bill  was  filed  by  the  children 
of  Mrs.  Howell  against  the  representative  of  Joseph 
Aldrige,  who  objected  that  the  other  executors,  as 
well  as  the  representatives  of  Mr.  Howell,  should  be 
made  parties.  It  was  held  under  the  32nd  Geneial 
Order  of  August,  1841,  that  the  other  execntors 
were  not  necessary  parties;  but  it  was  also  decided 
that  therepreseniaitives  of  the  tenant  for  life  were 
aeicessary^  parties^  >"  since  she  had  reaped  the 
benefit  of*  the  second  breach  of  trust."  If  a  c^i 
que  trust  concur  in  a  breach  of  trust  or  benefit  by  it, 
he  becomes  a  tmstee  de  son  tart  and  is  primarily 
liable;  JOse  v.  BemteU  (6  De  G.  M.  G.  609).  In 
OrreA  t.  Oorser  (21  Bear.  52)  where  a  plaintiff  sued 
hu  trustee  to  make  hun  responsible  for  a  trust  fund 
Twhich  had  been  wrongfully  paid  to  the  plaintiff's 
father,  'and  the  plaintiff  had  as  one  of  the  next  of 
kih  of  hia  father,  received  two-thirds  of  his  estate, 
it  was  held  that  the  father's  assets,  in  the  hands  of 
thib  phiinttS^  ivere  primarily  liable  to  make  good  two- 
thinia  of  the  trust  fund  in  exoneration  of  the  tn^tee. 

..Tha  point  .was  also.befpn  the  tribunals  of  this  coun- 
try in  BetO^  r.  MoHnsim  (9  Ir.  Ck  479;  on  «^ 


peal  10  Ir.  Gh.  287).  The* very  recent  case,  how- 
ever, of  WUfiams  y.  Allen  {uhL  stip.)  is  decisive  of 
the  matter.  *'I  am  of  opinion,"  says'the  Master  of  the 
Rolls,  **  m  this  case  that  if  the  money  has  been  so 
paid  over  to  them,  (the  tenants  for  life)  the  defendant 
would  have  a  right  to  make  any  interest  in  the  trust 
fund  belonging  to  them  available,  and,  therefore,  that 
thoir  legal  personal  representatives  ought  to  be  par* 
ties.'*   That  is  exactly  the  case  now  before  the  Court. 

Jtmes^  on  the  same  side,  cited  Mitford,  p.  1 90. 

W.  R.  C.  JSmkh^  for  respondent,  Gibbings. — He 
submitted  that  however  his  co-respondent  might  be 
affected  by  the  filing  of  a  petition  for  the  administra- 
tion of  the  assets  of  the  tenant  for  life,  his  client 
was  not  thereby  prohibited  from  insisting  on  the  ob* 
jection  of  want  of  parties,  as  she  was  no  paity  to 
the  administration  suit.  He  also  cited  Jtafnf  r. 
Ridehalgh  (7  De  G.  M.  &  G.  104);  and  Robinson 
V.  Branshy  (6  Madd.  348). 

Johnson  in  reply. — The  case  of  Williams y.  Alien 
was  one  iii  which  the  trustee  of  a  marriage  settlement 
was  sought  to  be  made  personally  liable  for  a  portion 
of  the  trust- fund  which  was  not  forthcoming.  It 
would  seem,  though  this  does  not  appear  in  the  report, 
that  a  part  of  the  trust -fund  could  only  be  reached 
by  making  the  representatives  of  the  tenant  for  life 
parties.  At  all  events  the  Lords.  Justices  expressly 
guarded  themselves  against  confirming  the  decision  of 
the  Master  of  the  Rolls  in  this  respect.  However, 
they  expressly  negative  the  doctrine  contended  for  on 
the  other  side,  visn  the  primary  liability  of  the  tenant 
for  life.  Lord  Jnstice  Turner  said  he  never  recol- 
lected a  decree,  in  a  suit  of  this  natore,  being  made 
primarily  against  a  tenant  for  life;  and  failing  that, 
secondarily  against  the  trustee.  The  esse  of  Jes.<€ 
V.  Bennett  was  different  from  t**e  present,  as  that 
was  a  case  where  the  representatives  of  a  deceased 
trustee  were  seeking  a  contribulion  for  n  breach 
of  trust  from  the  surviving  co-triistee.  Putting  the 
case  in  the  strongest  light  against  the  petitioner,  he 
can  be  only  what  is  called  on  the  other  side  a  trustee 
tie  eon  tort.  He  is  not  primarily  liable.  When 
trustees  are  jointly  liable,  a  cestui  que  trust  may  pro- 
ceed against  any  one  {KiUaway  v.  Johnson^  5  Beav:. 
319)*  {The  Master  of  the  i?o&— Suppose  one 
receives  the  entire  amount  and  mia-appropriates  it, 
must  he  not  be  made  a  party?]  All.  are  jointly 
liable,  and  therefore  each  is  liable  for  the  whole.  In 
Strong  v.  Strong  (18  Beav.  408),  relief  was  granted 
for  a  bn^ach  of  trust  committed  by  two  trusteea 
against  one,  in  the  absence  of  the  representatheci  of 
the  other.     See  also  Ling  v.  Coleman,  (10  Deav.  37  i ). 

January  22. — The  Mastib  of  tuk  Rolls,  now 
delivered  judgment.  The  simple  question,  he  said* 
was  whether,  where  trustees  commit  a  breach  of 
trust  by  handing  over  a  fnnd  to  the  tenant  for  life, 
the  cestuis^que  trust  in  remmndercan  file  a  bill  against 
them  to  compel  the  restoration  of  the  trust- fund, 
without  making  the  representatives  of  the  tenaoi  for 
life  parties  to  the  suit.  It  was  contended  for  the 
petitioners,  that  the  case  was  governed  by  the  28th 
general  order  of  1 843,  which  proviiled :  '^  That  In  all 
cases  in  which  the  plaintiff  ha^  a  joint  and  several 
demand  agmnst  several  persons,  either  u  principals  or 
sureties,  it  tfhaU  not  be  aeoesaaiy  to  bnog  before  the 
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Cborl,  as  {MurUes  to  a  suit  coucerning  snch  demand, 
afl  the  peraoDs  liable  thereto,  bat  the  plaintiff  may 
proeeed  against  one  or  more  of  the  persons  severally 
lafale.     Bat  the  Coart  may,  on  the  motion  of  the  de- 
findanla,  or  on  the  hearing  of  the  canse,  if  it  shall 
daak  the  justice  of  the  case  reqaires  the  presence  of 
other  parties,  direct  that  they  shall  be  made  patties 
aoowdingly.^    The  jostice  of  the  case  did  require 
that  the  representatiTes  of  the  tenant  for  life  shonid 
be  auide  parties.     Bat,  even,  disregarding  this  latter 
dime  of  the  General  Order,   there  were  sufficient 
anthorittoa  ander  the  32ad  English  General  Order, 
which  contained  no  such  clause,  to  render  them  neces- 
auy  paities.     The  case  ofJeaae^r.  BenneU  (6  De  G. 
M.  &  6.  609).  was  a  distinct  authority  for  tbb.     In 
that  caae  »  bill  was  filed   by  one  trustee  against 
his  oo-tmstee  to  compel  him  to  replace  the  trui«t-fand 
which  knd  been  mis- appropriated  by  him.     it  was 
oooCcadeil  that  as  the  oeshu  que  trtui  had  concurred 
IB  the  tweacb  of  trust,  his  estate  was  primarily  liable, 
and,  therefore,  he  should  have  been  made  a  pnrty  to 
the  suit.     The  Lord  Chancellor  in  giving  judgment 
said — **  There  is  no  doubtas  to  the  general  rule,  that 
it  is  not  necessary  to  make  the  oeatuis  que  trust,  qua 
catuMM  que  Irtue,  parties  to  a  suit  for  the  admmistra- 
tion  of  the  trast  property.     Bat.  anybody,  whether  he 
is  a  cestui  que  trtui  or  a  stranger,  who  has  received 
the  Crosl  property,  and  been  guilty  of  a  breach  of 
trust,  nanst,  of  necessity,  be  made  a  party  to  the  suit,'' 
and  accordingly  he  allowed  the  objection.    The  case 
^  Perry  t.  Kwxtt  (5  Beav.  293)  was  quite  conclusive 
on  the  point;  and  petitionei'^s  counsel,  in  citing  it, 
saaat  have  been  mi^ed  by  the  marginal  note  which 
omitted  one  of  the  principal  points  decided.     It  was 
there  held  that  a  oetiui  que  trust  might  proceed  against 
one  of  several  UKecutors  who  had  been  guilty  of  a 
bivneh  of  trust;  bat  it  was  also  held  that  the  per- 
sonal representatives  of  the  tenant  for  life,  who  had 
rsaped  the  benefit  of  the  breach  of  trust,  were  necessary 
paitiea.     The  distinction  must  be  carefully  observed 
between  those  cases  iu  which  there  was  a  mere  im- 
proper investment  on  the  part  of  the  trustees,  and 
these  where  the  benefit  of  the  breach  of  trust  was 
derived  by  one  of  the  cestuis  que  trust.     In  the  former 
ease  the  cestui  que  trust  might  proceed  against  any  one 
or  more  of  the  trustees;  but,  iu  the  lattter,  the  estate 
of  the  cestui  que  trust  who  reaped  the  benefit  was 
primarily  liable;  and  his  representatives  (if  he  had 
died)  were  necessary  parties  to  a  suit  for  the  restora- 
tion of  the  trust  funds  (Lewin  on  Trusts,  646; 
Browm  V.  Itaunsell,S   Ir.  Oh.  351;  Mab^  v.  Bi- 
dskalgh^  7  De  G.  M.  G.  104).     The  very  recent  case 
^WiOiamsY.  Ailen{29  Beav.  292)  bad,  however,  de- 
cided the  eacaet  point,  and  behind  that  it  was  impos- 
Bible  to  go.     The  representatives  of  George  Bnrrowes 
the  father  should,  therefore,  be  considered  necessary 
parties,  and  ibarteen  days  shioald  be  given  to  the  pe- 
tiiioaer,  if  so  advised,  to  amend  the  petition. 


Be  WxTHnuLL^s  TRU8Ta--Jaii.  23,  1864. 

Jftdicial  s^^aratwn^I^ac^^SsttlemenL  ^ 

Where  a  Isgaqf  was  hequeathid  to  a  lady  prior  to  her 
judicial  separation  from  her  ^tfi6and^  Held  that. 


in  the  absence  of  an  affidavit  showing,  thai  the  eads- 
fence  of  this  legacy  was  known  to  the  Judge  o/the' 
Divorce  Court,  when  considering  the  amount  of  the 
w\fe*s  alimony,  the  hwband  had  no  claim  thereto. 
Held  also  that  the  principal  should  not  he  paid  out 
to  the  wife,  but  should  be  settled  on  the  wife  and/ 
the  children  of  the  marriage. 

The  petition  prayed  that  a  sum  of  £289  13s.  8d., 
lodged  in  Court,  should  be  paid  to  the  petitioner 
Jane  Anne  Tuthill,  under  these  circumstances.  The 
petitioner  was  married  to  William  Tuthill,  Esq.,  in 
1837,  and  lived  with  him  up  to  1860.  They  then* 
separated;  and  finally  a  divorce  was  obtained,  on  the 
ground  of  the  husband's  adultery  in  1 862 ;  and  a  sum 
of  £150  per  annum  was  granted  to  the  wife  as 
alimony.  This  sum,  the  petitioner's  affidavit  stftted^, 
was  paid  out  of  her  own  estates.  In  December,  1 860;. 
a  legacy  of  £300  had  been  bequeathed  by  Mrs.. 
Wetberail  to  the  ))etitioner,  and  this,  after  dedacting. 
probate  and  legacy  dury,  was  by  an  order  of  the 
Court,  of  the  8tb  February,  1862,  paid  into  Court  tO' 
the  credit  of  this  matter.  This  sum  the  petitiouer 
now  sought  to  have  paid  out  to  her. 

The  Solicitor  G^ewero/ (with  him  R.  Carson)  for 
petitioner. — This  is  one  of  those  cases  in  which  the 
Coui-t  will  pay  out  the  enthe  amount  to  the  wife. 
Her  fortane,  on  her  marriage,  was  large;  and  tfaerj 
does  not  appear  to  have  been  any  settlement.  A 
divorce  has  been  obtained  on  acconnt  of  the  husband's 
misconduct,  and  a  very  small  sum  has  been  granted 
to  the  wife  as  alimony. 

Warren,  QX\  (with  him  Todd)  for  the  husband; 
This  is  not  a  case  where  the  Court  will  interfere  to 
have  the  amount  of  a  legacy  paid  to  the  wife.  The 
whole  matter  has  already  come  before  a  Court  of  com- 
petent jurisdiction.  There  the  Judge  of  the  Divorce 
Court,  having  all  the  circumstances  before  himv 
granted  the  wife  whatever  alimony  he  thought  her 
entitled  to.  The  matter  might  bo  difierent  if  this 
legacy  had  been  granted  to  the  wife  snseqnent  to> 
the  judicial  sc]  aration.  But  here  the  legacy  had  beea 
granted  no  less  than  two  years  before. 

Carson  in  reply. — ^l^here  is  no  affidavit  filed,  on  th^ 
part  of  the  husband,  showing  that  tbe  existence  of 
this  legacy  was  brought  under  the  notice  of  the  Judge 
of  the  Divorce  Court  at  all  Had  it  been  brought 
to  his  notice,  doubtless,  the  husband  would  have  so 
stated  by  affidavit.  If  the  judge,  therefore,  knew 
nothing  of  it,  the  same  principle  would  app^jr  as  if  the 
legacy  had  been  given  subsequent  to  the  judiciat 
separation. 

Tbk  Master  of  thb  Roi.i<s.^Thi8  is  not  a  ease 
hi  which  the  husband  should  have  appeared  at  al)# 
A  case  of  greater  misconduct  than  appears  lA  these 
affidavits  has  rarely  come  under  my  judicial  notice., 
I  might  have  felt  moi-e  difficulty  h<>re,  if  the  existence 
of  this  legacy  had  beeu  brought  under  the  notice  of 
the  jadge  who  decreed  ^he  j^ndjcial  s^^paration,  but 
nothing  of  the  kind  appears.  1  have  not  been  referred 
by  the  coun:»el  for  Mrs.  Tuthill  to  any  oase»  in  which 
the  entu^  amount  has  been  paid  out  at  once  to  t^e 
wile.  That  is  not  the  naual  course'  The  counie 
which  L  always  adopt  is  to  make  a  setttbment.  I 
sUalt,  therefuie,  follow  the  order  made  in  the  case  of 
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MwshaU  y.  CHhlxms  (4  Ir.  C%  276)  and  direct  the 
legacj  to  be  set  apart  ibr  the  separate  use  of  Jane 
Anne  Tnthill,  for  life,  and  from  and  afler  her  decease, 
for  her  children,  as  the  court  may  direct. 


CRcportcd  bj  WlUiun  Woodlock,  Efeq.,  Barrtecr^Uliiv.] 

[Coram  Monahan,  C.  J.,  and  Ball,  Kbooh,  Chris- 
tian, Hates,  and  Fitsoerald,  JJ.J 

DoTLB  and  Lawleb  V  K1N8LET. — Nov.  10,  18. 

A.  was^  under  hia  marriage  eettlemettt,  tenant  for  life 
of  certain  leasehold  property  held  for  a  term  of 
fifty-two  yearSy  wUh  remainder  to  his  wife  for  lije^ 
remainder  to  the  children  of  the  marriage  absolutely 
By  deed  reciting  the  settlment^  that  there  were  two 
children  of  Hie  marriage^  both  iti^'anls^  that  there 
was  a  contract  for  purchase  of  the  property,  and 
that  inasmuch  as  the  children  were  incompetent  to 
convey t  A.  had  agreed  to  covenant  for  their  execu- 
>  iion  ofthedeedon  their  reaching  21,  the  trustees 
of  the  settlement^  A,  and  his  wife,  joined  in  convey- 
ing  the  leaseholds  for  the  residue  of  the  term  to  a 
purchaser  according  to  their  several  interests/  then 
aU  the  conveying  parties  covenanted  that  notwith- 
standing any  act  done  by  them  or  any  of  them, 
they  or  some  oftJiem  had  good  title  to  convey  **for 
the  residue  of  the  term  in  manner  aforesaid,  accord- 
ing to  the  true  intent  of  these  presents.*^  They  also 
covenanted  against  incumbrances^  and  for  further 
'  assurance \  and  finally,  A.  covenanted  for  the  exe- 
cution by  the  children  oj  the  marriage  as  they  should 
attain  21.  Held,  that  on  the  true  construction  of 
the  entire  deed  the  covenant  for  title  was  not  abso- 
lute but  qualified,  and  that  there  was  not  any  breath 
of  it  in  consequence  of  A,,  and  his  wife  having  only 
lije  estates. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Excheqaer  discharging  a  conditional  order  obtained 
under  the  following  circnmstauces: — The  summons 
and  plaint  complained  that  the  plaintiffs  were  admini- 
strators of  Francis  Doyle,  deceased,  of  Sandjmonnt 
in  the  connty  of  Dubl*n ;  and  that  by  a  certain  inden- 
ture bearing  date  the  29th  day  of  November,  !  859, 
and  made  between  Arthur  Torkington  and  Frederick 
Sherry  of  the  1st  part,  the  defendant  and  Martha 
Kinsley,  his  wife,  of  the  2nd  part,  £lisa  Anne  Kins- 
ley, and  Charles  Kinsley,  infants  under  the  age  of 
twenty-one  years,  of  the  3rd  part,  and  the  said  Fran- 
cis Doyle  of  the  4th  part,  the  said  Arthur  Torkington, 
ftttd  Frederick  Sherry,  and  the  defendant,  for  the  con- 
aiderations  therein  mentioned  did  grant,  bargtiin,  sell, 
assign,  transfer,  and  make  over,  and  the  said  Martha 
lOnsley  did  assign,  dispose  of,  and  make  over  to  the 
aaid  Francis  Doyle,  his  executors,  administrators,  and 
assigns  all  that  and  those  the  house  and  cottage  toge- 
ther with  the  garden  adjoining  thereto,  once  in  the 
tenancy  and  possession  of  Julia  O'Connor,  and  situate 
in  the  Strand  Boad  at  Sandy  mount,  in  the  county  of 
Dublin,  together  with  the  fixtures  therein  and  all  the 
improvemeots  erected  and  made  therein  by  the  said 


Ilcury  Kinsley,  and  all  and  singular  the  rtglit:».  mcm- 
ber8,  and  appurtenances  to  the  said. premises,  or  any 
part  thereof,  belonging  or  appertaining,  and  therewith 
osually  held  and  enjoyed,  to  hold  to  the  said  Francis 
Doyle,  his  executors,  administrators,  and  assigns  for 
the  rest,  residue,  and  remainder  then  to  come  and  on- 
expired  of  a  certain  term  of  fifty-two  years  from  the 
29th  day  of  September,  1865,  for  which  said  term  of 
years  the  said  premises  were  by  a  certain  indenture  of 
lease  thereof,  bearing  date  the  22ud  day  of  Novem- 
ber, 1 855,  demised  by  one  Francis  Salmon  to  the  said 
Julia  O'Connor,  and  as  demUed  by  the  aaid  indenture 
of  lease.  And  the  defendant^  by  the  said  first-men- 
tioned indenture,  covenanted  with  the. said  Francis 
Doyle,  his  ezecntors,  administrators,  and  as^signs  that 
Mt  the  time  of  the  execution  by  the  defendant  of  the 
said  first- mentioned  indenture  the  defendant  and  the 
oaid  Matha  Kinsley,  Arthur  Torkington,  Frederick 
Sherry,  EliaaAune  Kinsley,  and  Charies  Kinsley,  had 
in  themselves,  or  that  one  of  them  had  in  himself  or 
herself  good  right  and  absolute  anthority  by  the  said 
first  mentioned  indenture  to  assign  or  otherwise  assure 
the  said  dwelbng-house  and  other  the  premises  thereby 
assigned  or  made  over,  or  intended  so  to  be,  with  their 
appurtenances,  unto  the  said  Francis  Doyle,  his  exe- 
cutors, administrators,  and  assigns,  for  all  the  residue 
which  was  then  unexpired  of  the  aaid  term  of  fiftj- 
two  years  in  manner  aforesaid;  and  all  conditions 
were  performed  and  fulfilled,  and  all  things  happeoed 
and  were  done  and  all  times  elapsed  necessary  to  en- 
title the  plaintiffs  as  such  administrators  as  aforesaid 
to  a  performance  of  the  said  covenant  of  the  defcuaut, 
and  to  maintain  this  action  for  the  breach  thereof 
hereinafter  alleged;  and  nothing  happened  or  was 
done  which  justified  the  defendant  in  committing  the 
said  breach,  or  to  prevent  the  plaintiffs  as  such  (ulmi- 
nistraiors  as  aforesaid  from  maintaining;  ihis  sc:ioo 
for  the  same;  yet  the  plaintiffs  averred  thHt  at  tbo 
time  of  the  execution  by  the  defendant  ot  the  said 
fir)t  mentioned  indenture,  the  defendant  and  tlie  m^ 
Martha  Kinsley,  Arthur  Torkington,  Frederick  i^heny, 
Eliza  Anne  Kinsley,  and  Charles  Kinsley,  had  not  in 
themselves,  nor  had  anyone  of  them  in  himself  or 
herself,  good  right  and  absolute  authority  by  the  said 
first  mentioned  indenture  to  assign  or  otherwise  assure 
the  said  dwelling-house  and  other  the  premises  thereby 
assigned  and  made  over,  or  intended  so  to  be,  with  tiitir 
appurtenances,  unto  the  said  Francis  Doyle,  his  exe- 
cutors, administrators,  and  assigns,  for  all  the  residue 
which  was  then  unexpired  of  the  said  term  of  fifty- 
two  years  in  manner  aforesaid,  or  for  more  thsu  tor 
so  much  of  the  said  residue  of  the  aaid  term  of  fifty-two 
years  as  should  expire  during  the  lifetime  of  the  de- 
fendant and  of  the  said  Martha  Kinaley,  and  of  the 
survivor  of  them,  whereby  after  the  death  of  the  said 
Fmncts  Doyle  one  Richard  Frederick  Waters,  who  bad 
agreed  with  the  plaintiffs,  as  such  administrators  as 
aforesaid,  to  pnrcljase  from  them,  and  who  but  for  tbe 
said  breach  of  the  said  covenant  by  the  defendant, 
would  have  purchased '  from  them  the  said  dwelling- 
house  and  other  the  premises  by  the  said  first  men- 
tioned indenture  assigned  and  made  over,  or  intended 
so  to  be,  with  their  appurteuauues,  for  the  residue  then 
unexpired  of  the  said  term  of  fifty-two  years,  refined 
to  carry  out  the.  aaid.  agreement  or  to  purcliase  the 
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ml  dweHiDg-hooae  and  premises,  with  their  appar- 
tenaiioes.  from  the  plaintiffs,  and  did  not  purchase  the 
aam&;  and  the  plaintifis,  as  such  administrators  as 
aforesaid,  had  been  prevented  from  selling  the  said 
dwelling-house  and  premises,  with  their  appnrtenances 
for  so  high  a  price  as  they  otherwise  would  have  ob- 
tained for  the  same,  to  the  damage  of  the  plaintiffs  as 
such  administrators  as  aforesaid  of  4*500  sterling.  To 
this  the  defendant  pleaded,  that  notwithstanding  any 
act.  deed«  matter,  or  thing,  made,  done,  or  permitted 
to  be  made  or  done  to  the  contrary  by  the  grantors  in 
the  said  indenture  of  the  29th  November,  1869  in 
the  sammon?  and  plaint  mentioned,  the  said  Arthur 
Torkington,  Frederick  Sheqy,  the  defendant,  Martha 
Kinsley,  Eliza  Anne  Kinsley,  and  Charles  Kinsley,  or 
some  ooe  or  more  of  them  had  in  himself  or  herself  at 
the  time  of  execution  of  said  indenture  by  the  defen- 
dant, good  right  and  absolote  authority  to  assign  or 
otherwise  assure^  said  premises  in  summons  and  plaint 
nentknied,  for  the  residue  of  said  term  of  fifty-two 
years  to  the  smd  Francis  Doyle,  his  executors,  admi- 
nistrators, and  assigns,  in  manner  in  said  indenture 
raenUoned  according  to  the  trne  intejt  and  meaning 
thereof  Issue  was  taken  in  the  terms  of  this  defence, 
and  the  case  came  on  for  trial  before  Fitzgerald,  B., 
at  the  sittings  after  Trinity  Term,  1862.  At  the 
trial  it  appeared  that  the  subject  of  the  deed  of  1859 
waa  a  leasehold  interest  for  fifly-two  years  from  Sep 
tember,  1865,  of  certain  premises  at  Sandy  mount. 
The  lease  bore  date  the  22nd  November,  1 865,  and 
WAS  assigned  to  the  defendant  by  deed  of  the  9th  of 
Febrnary,  1866.  By  settlement,  dated  the  1st  Octo-  - 
her,  1867,  made  after  the  marriage  of  the  defendant^ 
but  purporting  to  be  made  in  pursuance  of  ante  nup- 
tial articles,  the  defendant  assigned  the  premises  to 
Anhor  Torkington  and. Frederick  Sherry,  in^  trust  for 
himself  for  life,  remainder  to  his  wife,  surviving,  for 
Gfe,  remainder  to  the  children  of  the  nfarriage  accord- 
mg  to  the  wife's  appointment,  and  in  default  equally. 
The  premises  were  conveyed  to  Francis  Doyle  by  the 
mstrument  of  the  29th  November,  1 859«  containing 
the  covenants  sued  upon,  which  instrument  b  here- 
after more  fully  set  out.  Francis  Doyle  died  on  the 
16th  May,  1861,  intestate,  and  the  plaiutiffd  took  out ! 
administradon  to  hb  estate.  After  his  death  they  set  | 
up  the  leasehold  premises  by  public  auction,  and  they  j 
were  soki  on  the  2l8t  August,  1861,  to  one  Waters  i 
for  £600*  Waters  objected  to  the  title,  on  the' ground 
that  the  assignment  of  the  29th  November,  1859, 
passed  not  the  whole  term  granted  by  the  lease  of 
1665,  but  only  an  interest  defeasible  on  the  death  of 
the  survivor  of  the  defendant  and  his  wife.  The  plain- 
tiffs yielded  to  this  objection,  and  served  the  defendant 
with  notice  that  they  would  hold  him  responsible  for 
Lbe  loss  thereby  occasioned.  They  subsequently  put 
op  the  premises  to  be  sold,  subject  to  the  objection, 
and  they  were  sold  for  £410.  It  was  admitted  at 
the  trial  that  the  difference  in  value  between  an  inde- 
feasible interest  for  the  residue  of  the  term  of  fifty- 
two  yean  on  the  29th  November,  1869>  and  the  same 
•term  defeasible  on  the  death  of  the  defendant  and  his 
wifewould  be  £160.  The  plaintiffs  claimed  this  sum, 
and  bo  the  expenses  occaaoned  by  the  abortive  sale 
to  Waters.  They  offered  evidence  of  their  expenses, 
which  was  recelTed  subject  to  objection,  and  proved 


their  having  paid  to  the  purchaser  £1  10s.  for  inte- 
rest on  a  deposit  of  £160  made  on  the  sale  and  re- 
turned  to  him,  also  £8  1  s.  8d.  paid  to  the  purchaser 
for  costs  of  sale  and  investigation  of  title.  The  de- 
fendant contended  that  on  the  true  constraction  of  the 
covenant  there  were  no  breaches;  and  further,  that 
even  if  there  were  a  literal  breach,  the  plaiutiffs  were 
only  entitled  to  nominal  damagiss;  and  that  in  any 
event  the  plaintiffs  could  not  recover  the  two  suui^  of 
£1  lOs.  and  ^8  Is.  8d ,  or  either  of  them.  The 
judge  directed  the  jury  to  find  for  the  plaintiffs  da- 
mages to  the  amount  of  £169  1  Is.  8d.,  made  up  of 
the  said  sums  of  i»160,  £i  10s.,  and  £8  lo.  8d.,  and 
reserved  liberty  for  the  defendant  to  have  the  verdict 
changed  into  a  verdict  for  him  if  the  Court  should  be 
of  opinion  that  the  judge  ought  to  have  so  dir«icted 
the  jury,  or  to  have  a  verdict  for  nominal  damages 
entered  if  the  C!ourt  should  be  of  opinion  that  he  ought 
to  have  so  directed,  or  to  have  the  verdict  reduced  by 
the  two  sums  of  £1  lOs.  and  £8  Is.  8d.,  or  either  of 
them  in  case  the  Court  should  be  of  opinion  that  he 
ought  to  have  so  directed  respectively,  or  should  have 
directed  the  evidence  relative  to  those  sums  or  either- 
of  them.  On  the  6th  November,  1862,  the  Court 
grautei  a  conditional  order  to  change  the  verdict  had 
for  the  plaintifis  into  a  non-suit,  or  into  a  verdict  for 
the  defondaut,  or  iuto  a  verdict  for  pUintiffs  for  nomi- 
nal damages  only;  or  that  the  verdict  should  be  re- 
duced by  the  two  sums  of  £1  10s.  and  J£8  Is.  8d.,  or 
either  of  them.  The  case  came  on  to  be  argued  in 
Hilary  Term,  1863,  when  the  Court  allowed  the  cause 
shown  against  the  above  conditional  oixler  with  costSt 
and  directed  that  said  order  should  be  discharged. 
From  that  ruling  the  defendant  appealed.  The  deed 
of  the  29th  November,  1869*  was  made  between  Ar- 
thur Torkington  and  Frederick  Sherry  of  the  1st  part; 
Henry  Kinsley  and  Martha  Kiusley,  otherwise  Smith, 
his  wife,  of  the  2nd  part;  Eliza  Anne  Kiusley  and 
Charles  Kinsley,  infants  under  the  ago  of  twenty-one 
years,  by  the  said  Henry  Kiusley,  their  father  and 
guardian,  of  the  3rd  part ;  and  Francis  Doyle  of  the 
4th  part  It  recited  a  lease  of  the  22nd  November,  1 86  *^, 
by  Francis  Salmon  to  Julia  O^Connor  of  the  premises 
mentioned  in  the  summons  and  plaint  for  fifty- two 
years,  from  the  29th  September,  1855,  at  areut  of  £51 
a  year.  It  further  recited  the  death  of  Julia  O^Connor 
and  the  assignment  of  the  lease  by  her  executors  to 
the.  defendant,  Ueury  Kiusley,  and  also,  amongst  other 
matters,  a  settlement  to  the  effect  already  stated, 
bearing  date  the  1st  October,  1867»  made  to  carry 
out  articles  entered  iuio  previously  to  the  marriage  of 
the  defendant  and  his  wife,  and  of  which  Aithur  Tor- 
kington and  Frederick  Sheiiy  were  the  trustees.  It 
then  recited  the  fact  of  the  marriage,  and  that  '*  there 
is  issue  thereof  only  the  said  Eliza  Anno  Kinsley  aud 
Charles  Kinsley,  paities  hereto,  who  are  both  infants 
under  the  age  of  twenty-one  years ; "  and  then  it  went 
on,  **'  And  whereas  the  said  Francis  Doyle  has  con- 
tacted with  the  said  Henry  Kinsley  and  Martha,  his 
wife,  for  the  absolute  purcha.se  of  the  interest  in  the 
said  premises,  together  with  the  fixtures  therein,  and 
as  now  in  the  possession  aud  occupation  of  the  said 
Henry  Kinsley  and  Martha,  his  wife,  at  or  for  the 
price  or  sum  of  £6bO,  and  upon  the  treaty  for  the 
said  purchaser  it  was  agreed  that  they,  the  said  Ar- 


28 


THS  IRISH  JURIST. 


ithDr  Torkington  and  Frederick  Sheny,  trnslees  of  the  > 
said  indentare  cf  settlement,  should  join  in  and  be 
Jpftrties  to  these  presents  in  manner  herein-after  ex- 
pressed, and  farther,  that  inaamach  as  said  Eltaa  Anne 
'Kinsley  and  Charles  Kinsley  are  at  present  incompe- 
tent to  assign  their  estate  and  interest  in  the  said  pre- 
mises, that  the  said  Henry  Kinsley  should  enter  into 
the  covenant  herein-after  contain^  for  the  doe  execn- 
tion  of  these  presents  by  the  said  Elisa  Anve  Kinsley 
;and  Charles  Kinsley  on  their  attaining  the  age  of  21 
years.    Now,  this  indenture  witnessetb  that  In  pursu- 
ance of  the  said  agreement,  and  in  consideration  of 
the  said  sum  of  £600  pidd  by  the  said  Francis  Doyle 
to  the  said  Henry  Kinsley  and   Martha  Kinsley,  bis 
wife,  Arthur  Torkington  and  Frederick  Sherry  on  the 
perfection  hereof,  the  receipt  whereof  is  hereby  ac 
knowledgcd,  they,  the  said  Henry  Kinsley,  Arthur 
Tozktugton,  and  Frederick  Sherry,  do,  by  these  pre- 
sents, grant,  bargain,  sell,  assign,  transfer,  and  make 
over,  and  the  said  Martha  Kinsley  by  this  deed  in- 
tended to  be  acknowledged  by  her  according  to  the 
formalities  prescribed  by  the  Act  of  Parliament  passed 
In  the  4th  and  5th  years  of  the  reign  of  his  late  Ma- 
jesty King  William  the  Fourth,  &c.,  with  the  assent 
of  her  husband,  the  said  Henry  Kinsley,  testified  by 
bis  being  a  party  to  and  executing  these  presents, 
doth  assign,  dispose  of,  and  make  over  to  the  said 
Francis  Doyle,  his  executors  admiinstracois,  and  as- 
a'giiSy  All  That  and  Thoae  '  the  premises  in  question, 
**  and  all  the  estate,  right,  title,  benefit,  daim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of 
them,  the  said  Arthur  Torkington,  Frederick  Sherry, 
Henry  Kinsley,  and  Martha,  his  i\ire,  Kliza  Anne 
Kinsley,  and  Charles  Kinsley,  of,  in,  to,  and  out  of 
the  said  premises  and  every  part  thereof,  to  have  and 
to  hold"  the  said  premises  *'to   the  said  Francis 
Doyle,  his  executors,  administrators,  and  assigns,  for 
the  rest,  residue  and  remainder  of  the  said  term  of 
jears  jet  to  come  and  unexpired  as  demised  and 
granted  by,  the  said  herein-before  recited  original  in- 
denture of  lease,*'  subject  to  the  payment  of  rent  and 
performance  of  eovenants;   **  And  the  said   Henry 
^  jKinslcy,  for  himself,  and  the  said  Martha  Kinsley,  his 
*  wifoy   and  the  said   Arthur  Torkington,   Frederick 
Sherry,  Eliza  Anne  Kinsley,  and  Charles  Kinsley  re 
spectively,  and  their  respective  heirs,  executors,  and 
administrators,  do  hereby  covenant  and  agree  with  the 
BS^d  Francis  Doyle,   his  executors,   admmistrators, 
and  assigns,  that  notwithstanding  any  act,  deed,  mat- 
ter, or  thing  whatever,  made,  done,  or  permitted  to  be 
made  or  done  to  the  contrary  by  the  said  grantors  or 
any  or  either  of  them,  the  said  Henry  Kinslej,  and 
Martha,    his   wife,    Arthur    Torkington,    Frederick 
Sheriy,  Eliza  Anne  Kinsley,  and  Charles  Kinsley, 
DOW  have  in  themselves,  or  one  of  them  bath  in  him* 
aelf  or  herself,  good  right  and  absolute  authority  by 
these  presents  to  assign  or  otherwise  at^sure  the  stad 
dwelling-house  and  other  the  premises  hereby  assigned 
and  made  over,  or  intended  so  to  be,  with  the  appur- 
tenances,  unto   the   said  Francis    Doyle,   his   exe- 
cutors, administrators,  apd  assigns,  for  all  the  residue 
which  is  now  unexpired  of  the  said  term  of  fifty  two 
jears  in  manner  aforesaid,  according  to  the  true  intent 
and  meaning  of  thet^e  pretents;  and  also  that  the 
faid  (Jwellin^hon^c  and  premiflea  are  ft^e  and  dis- 


charged, or  by  the  said  Henry  Kinsley  and  Martha, 
his*  wife,  Arthor  Torkington,  Frederick  Sheny,  Elitm 
Anne  Kinslej,  and  Charles  Kinsley,  their  heirs,  ezo« 
enters,  or  administrators,  will  be  eieetoally  kept  in* 
demuified  from  and  against  all  former  ealaCea,  rights, 
titles,  charges,  and  incumbrances  wiiataoever,  at  way 
time  or  times  heretofore  created  or  oeoasiosed  by  the 
siud  Henry  Kinsley  and  Martha,  his  wifb,  Artbar 
Torkington,  and  Frederick  Sherry,  or  by  any  person 
or  persons  claiming  or  to  claim  through,  vnder,  or  by 
them  or  any  of  them;  and  that  the  said  Henry  Kin»- 
ley,  Martha,  his  wife,  Arthur  Torkittgfoo«  Ffiedeffell 
Sherry,  Eliza  Anne  Kinsley,  and  Charles  KiuBiej, 
their  executors  or  adminiHtrators,  and  every  persoa 
whomsoever  having  or  rightfully  claiming  or  to  ehiim 
any  estate,  right,  title  or  interest,  at  law  or  in  equity, 
into  or  out  of  the  said  premises  or  any  part  tlMreoi; 
tfarongh,  under,  or  in  trust  for  him  or  them,  will  from 
time  to  time,  and  at  all  times  hereafler,  upon 
every  reasonable  request,  and  at  the  costs  and  charges 
of  the  said  Francis  Doyle,  his  ezecntofa,  administra^ 
tors,  and  assigns,  make,  do,  and  execute  and  perfect 
every  such  lawful  and  reasonable  act,  deed,  or  assign- 
ment or  assurance  in  the  law  whatsoever,  for  more 
effectually  and  satisfactorily  assigning,  conveying,  or 
otherwise  assuring  the  said  premises  hereby  assigned, 
or  intended  so  to  be,  with  the  appurtenances,  unto  the 
said  Francis  Doyle,  his  executors  administrators,  and 
assigns,  thenceforth  for  all  the  residue  or  remainder 
I  which  shall  be  then  unexpired  of  the  sakl  term  of 
fifty-two  years  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents,  as  by  the 
said  Francis  Doyl  *,  bis  executors,  administrators,  or 
assigns,  or  bis  or  their  counsel  in  the  law,  shall  be 
reasonably  advised  or  reqnii«d;  and  the  said  Henrj 
Kinsley  doth  hereby,  for  himself,  his  executors  and 
administrators,  covenant  with  the  said  Francis  Doyle, 
his  executors,  administrators,  and  assigns,  that  the 
said  Eliza  Anne  Kinsley  and  Charles  Kinsley,  and  all 
and  every  other  the  issue  of  them,  the  sud  Henry 
Kinsley  and  Martha,  his  wife,  who,  if  these  presenU 
had  not  been  made,  would  have  acquired  a  vested  in- 
tei*est  in  the  premises  hereby  assigned,  under  and  bj 
virtue  of  the  said  indenture  of  settlement,  shall  and 
will,  within  one  calendar  month  next  after  the  time 
they  respectively  would  have  attained  such  vested  in- 
tei-est  as  aforesaid,  or  in  case  of  their  death  in  the 
meantime,  then  that  all  other  person  or  persons  who 
m  that  event  would  be  entitled  to  the  said  premises  If 
these  presents  had  not  been  made,  shall  and  will,  at 
the  request,  costs,  and  charges  of  the  said  Frauds 
Doyle,  his  eixecntors,  admiqistrators,  or  assigns,  exe- 
cute these  presents,  or"  by  such  other  assignment  or. 
assurance  in  the  law  as  the  said  Francis  Doyle,  hia 
appointees,  executors,  administrators,  or  assigns,  or 
his  or  their  counsel  learned  in  the  law  shall  advise 
and  require,  assign,  convey,  and  assijire  the  said  pre- 
mises to  the  said  Francis  Ddyle,  h'ls  executors,  admi- 
nistrators, or  assigns,  or  aa  he  or  they  shall  direct  or 
require,  free  from  all  incumbrances  whatsoever,  fo  be 
made,  done,  or  created  by  such  person  or  persons  as 
aforesaid;  and  that  in  the  meantime  it  shall  be  lawful 
for  the  said  Francis  Doyle,  his  executors,  adminbtra- 
tors,  or  assigns,  peaceably  to  hold  and  enjoy  the  said 
premises  without  an^  interruptioii  of  or  b^  tli9  t^4 
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Stka  Anne  KiDstef  and  ChAi'Ies  B3ii8ley,  and  other 
(he  peraon  or  persona  claiming  or  deriving,  or  to  claim 
or  derire  as  aibresaid.'* 

/  JB,  WaUk^  Q.G.^  and  Ryan,  for  the  defendant. 
•^Thero  wva  nO  breach  of  coi'enaut  here.  The  cove- 
etttt  nhu  not  an  abaolute  on^  but  oaljr  one  that  the 
defeojAttt  was  entitled  'Mn  manner  aforesaid,*'  that  ia, 
M  pointed  oat  in  the  deed.  The  modern  rnle  of  con  - 
strnction  In  the  tme  one, — that  the  intention  of  the 
pstnles  is  to  be  taken  from  the  whole  deed.  Here  the 
intention  ts  manifest.  The  deed  amounts  to  this:  the 
huband  gives  thd  purchaser  notice  how  he  stands — 
that  he  and'  his  wife  convey  their  interests— 4hat  the 
tmstees  convey  the  legal  estate — that  he  covenants 
for  the  children,  who  are  infants,  execnting  the  deed 
when  they  reach  their  age,  and  then  he  covenants  for 
good  title  ^*  as  aforesaid  " — that  ti,  sul^ect  to  the  blot 
which  is  apparent  on  the  very  face  of  the  deed. — 
Browmnff  v.  Wright  (2  Bos.  &  PnU  13);  Ford  v. 
WUnn  (8  Tannt,  543);  Stanner  v.  Fwrhu  (6  Ad. 
k  EIL,  572);  Ddmor  v.  M^Cabt  (8  Jr.  Jnr.,  N.  S., 
236).  Ew€r  ▼.  Chamberlain  (2  Bnlstr.,  11.)  is  di- 
rectly in  tlie  teeth  of  the  modem  anthoritiea.  It  would 
be  abenrd'to  hold  that  the  defendant  here  cove- 
nanted absolutely  fbr  good  title,  when  on  the  face  of 
the  very  deed  ooiftaining  the  covenant  it  is  phun  that 
be  had  not  a  good  title  absolutely.  Johmon  v.  Proe- 
tor  (Yelr.,  175). 

Serjeant  Armstrong  and  Curtis  for  the  plaintifEs. — 
The  covenant  is  an  absolute  one,  and  there  is  no  ab- 
BQrdity  in  holding  it  to  be  so.  It  may  be  that  the 
party  had  a  title  paramount,  or  some  latent  power  of 
sale.  In  Browning  v.  Wright  the  decision  Was 
merely  that  ivhere  there  are  a  number  of  covenants, 
tad  the  eartief  ^ne  uses  restrictive  words,  and  then 
follows  one  not  using  the  restrictive  woids,  you  may 
look  to  the  whole  d^  to  see  if  the  restrictive  words 
are  to  be  imported  into  the  later  covenants.  Smith  v. 
Comptan^S  B.  <&  Ad.  189).  The  covenant  may  have 
been  introduccMl  for  the  purpose  of  guarding  against 
the  very  defect  which  is  apparent  on  the  deed.  The 
meaning  is,  that  notwithstanding  all  that  has  gone 
before,  the  entire  estate  is  covenanted  to  be  granted, 
and  the  covenant  is  broken  the  moment  the  deed  is 
executed. — Piatt  on  Covenants;  Rollers  Abr.  Oondi- 
tioo,  D.  420.;  Ewer  v.  Chamberlain  (2  Bnlstr.  11); 
Sugden  on  Vendors  and  Purchasers,  498.  The  ver- 
dict most  stand  for  the  full  amount;  we  were  entitled 
to  recover  the  £1  10s.  and  the  £8  Is.  8d. — Robinson 
t.  Harmon  (1  Kxch.  850);  Ho^  y.  DitdkfiM  (1 
Bingh.  N.  a  182). 

i^ot^  18. — MoNARAK,  G.  J_This  case  comes  be- 
fore this  Court  on  appeal  from  an  order  made  by  the 
Court  of  Exchequer.  (His  Lordship  then  stated  the 
rule  obtained  in  the  Court  of  Exchequer  and  the  order 
discharging  it)  The  facts  of  the  case  are  these.  It 
h  an  action  for  a  breach  of  covenant,  brought  by  the 
personal  representative  of  the  purchaser  under  a  deed 
of  18599  ii^  which  the  defendant,  it  isMud,  covenanted 
that  he  had  good  right  to  convey,  and  the  summons 
and  plaint  complains  of  a  breach  by  the  defendant, 
stating  that  in  fact  he  had  not  good  right  to  convey, 
and  that  the  plaintiff  had  thereby  sustained  damages. 
The  defendant  pleaded  that  be  had  good  right  to  as* 
I'pi  tbe  premhfes  acoosding  to  the  tme  intent  and 


meaning  of  the  indenture  of  assignment;  and  real// 
the  question  that  arose  in  the  case,  though  it  afose  on 
the  qdestion  of  fact,  was  a  question  of  Uw  as  to  what 
was  the  true  construction  of  the  deed  on  which  th<i 
action  was  brought.    The  deed  itself  is  set  forth  in. 
the  appendix  to  the  case  before  us.  It  is  a  deed  made 
on  the  29th  November,  1859.    The  pai*ties  to  it  are 
Arthur  Torkingtou  and  Frederick  Cherry  of  .thef  fii'«t.' 
part;  the  defendant  and  his  wife  of  tbe  second  part; 
their  two  children,  who  are  slated  to  be  infants,  of  the 
third  part ;  and  Francis  Doyle,  the  purchaser,  of  the 
fourth  part.  It  recites  the  settlement  on  the  maniage 
of  the  defendant  and  his  wife,  the  contract  for  pur* 
chase,  and  the  infancy  of  the  children,  who,  as  I  hay^ 
mentioned,  are  in  fact  stated  to  be  parties  to  the  deed 
of  the  third  part  by  their  father  and  guardiim.    f  liis 
Lordship  then  stated  the  witnessing  part  of  the  deed,  the 
covenant  for  right  to  convey,  the  covenant  against  in- 
cumbrances, and  for  further  assurance,  and  the  si>eaiul 
covenant  for  the  e  xecntton  by  the  children.]  At  the  triid 
it  wais  alleged,  and  the  facts  were  stated  to  be,  that 
the  propeity  after  the  death  of  Doyle,  the  purchaser,, 
was  set  up  for  sale  by  auction  a&  if  a  title  existed  to 
it,  and  that  the  purchaser  objected  to  complete  his 
purchase  on  the  ground  that  on  the  face  of  tlie  con- 
veyance to  Doyle,  though  there  was  a  covenant  for 
execution  by  the  children,  that  covenant  was  not 
binding  on  the  children,  and  therefore,  though  the 
purchaser  could  not  he  disturbed  during  the  lives  of 
Kinsley  and  his  wife,  nor  during  the  term,  if  Kinsley 
and  his  wife  survived  the  children,  still  there  was  nOt 
a  title  made  from  the  children  not  joining,  and,  thdre 
being  a  covenant  that  he  had  good  right  and  title,  tl^at 
there  was  an  apparent  breach.    The  purchaser  was 
duwharged,  and  the  property  was  set  up  again  and 
sold  for  £150  less  than  at  the  original  sale,  and  the 
plaintiff  claimed  the  damages  snatained  by  theap^ 
rent  breach  of  covenant,  which  was  a  breadi  pro- 
vided only  that  the  plaintiff's  oonstmction  is  a  gpod 
one.     The  case  was  fully  argued  in  the  Court  of  Ex-^ 
chequer,  and  the  Barons  of  that  Court  came  to  the 
conclusion  that  this  was  an  absolute  covenant  for  ti- 
tle, and  they  did  not  conceive  they  had  any  power  to 
cut  it  down,  and  they  therefore  allowed  the  cause 
shewn.     Well,  that  is  the  matter  brought  before  us 
on  appeal;  and  I  must  wy  for  myself  and  the  other 
members  of  the  Court,  that  we  have  given  the  case 
as  much  consideration  as  we  could,  and  we  have  come 
to  the  conclusion  that  there  was  no  breach,  and  that 
the  verdict  must  be  entered,  according  to  the  jndg* 
ment  of  this  Court,  for  the  defendant.    I  shall  now 
state,  I  hope  clearly,  the  reasons  which  have  indnced 
us  to  that  conclusion  without  any  difference  of  opi- 
nion, and  with  the  full  sanction  of  our  brother  Fits* 
gerald,  who  is  absent     Some  casea  were  referred  to 
by  counsel  before  us  and  in  the  Court  of  Exchequer, 
for  I  beKe\'B  no  new  light  was  thrown  upon  the 
argument  here,  and  I  understand  from  the  jndg« 
ment  of  the  Chief  Baron,  which  was  read  here,  the 
grounds  upon  which  he  decided  the  case.    Some  cases 
wore  cited,  but  the  law  on  the  subject  is  collected  in 
that  which  is  a  leading  case  on  the  subject  of  cove- 
nants for  title, — ^that  is  the  case  of  Browning  v. 
WrighL   In  that  case  the  ftcts  were  these:  A  party, 
A.,  conveyed  certain  property,  m.  fee-simple  to  B.,  mnd 


so 
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ke  ooTWMiled  in  the  deed  of  c9DT67«DCtt  tfamt  iKitwith* 
ftuuiiling  ^uy  4wt  bj  bim  done  to  the  contniry,  be  was 
lawfnUy  and  abeolutelj  seised  in  fee  sioiplet  ^  end 
tbat  he  bed  good  right,  foH  power,  and  lawfal  and 
abaulnte  anthority  to  eonvej  and  assure  the  same  to 
the  plaintiff^  his  heirs  and  asslgnSf  in  manner  afore- 
said.''   The  qnei«tion  there  was  this — It  tamed  oat 
that  the  grantor  was  not  seised  In  fee-simple;  the 
lands  were  claimed  by  other  parties,  to  whom,  to  sate 
himself  from  being  dispoasest^ed,  the  plaintiff  had  to 
pay  rent,  whereupon  the  action  was  broaght  for  breach 
of  corenant.    It  appeared  by  the  deed  that  the  first 
eovenant  in  thecase  was,  that  **  the  said  J.  Wright, 
for  and  notwithstanding  any  act  by  him  done  to  the 
contrary  is  lawfiilly  and  absolutely  seised  of  the  said 
piece  or  parcel  of  arable  land  hereby  granted,  oi  a 
good,  sure,  perfect,  lawful,  absolute,  and  indefeasible 
estate  in  fee-simple,  without  any  manner  of  condition, 
limitation,  use,  or  trust,  or  any  other  restraint,  mat- 
ter, or  thing  whatsoever,  to  alter,  eiang^  charge, 
defeat,  or  determine  the  same,  and  that  he  hath  good 
right,  full  power,  and  lawfnl  and  absolute  authority  to 
eonirey  and  assure  the  seme  to  the  said  plaintiff,  his 
heirs  and  assigns,  in  manner  aforesaid."    The  breach 
of  covenant  alleged  was,  tbat  he  bad  not  got  power 
to  conrey,  because  in  fact  he  had  unknowingly  pur- 
chased a  bad  title,  and  that  the  man  who  purchased 
from  him  was  affected  by  a  person  claiming  title  pa- 
ramonnt,  and  that  the  covenant  was  to  be  construed 
1  terally,  because  there  is  no  doubt  that  if  it  were  so, 
he  had  not  good  right,  and  the  question  was,  whether 
they  could  import  into  that  which  was  per  se  abeolnte 
the  qualifying  words  in  the  other  covenant,  that  he 
was  absolutely  seised,  '*  notwithstanding  any  act  by 
him  done  to  the  contrary."    The  case  was  argued  by 
some  of  the  most  eminent  men  at  the  Bar,  aiid  they 
referred  to  all  the  cases,  most  of  which  are  given  by 
Lord  £ldon  in  his  judgment.    Lord  Eldon  in  this 
judgment  refera  first  to  what  is  and  what  was  at  that 
time  the  course  of  conveyancing.  He  says  that^e  coarse, 
to  his  knowledge*,  and  to  that  of  every  practitioner  is, 
where  a  vendor  had  himself  purchased  from  another, 
he  was  called  npon  only  to  covenant  that  he  had  done 
no  act  to  alter  the  title  or  affect  it  himself;  that  it 
was  the  duty  of  the  purchaser  to  aaoeitain  whether 
there  was  a  good  title;  that  he  had  the  Abstract,  and 
should  at  his  peril  make  ont  whether  the  title  was 
good  or  bad,  tut  that  according  to  the  ordinary  coarse 
all  that  the  purchaser  was  entitled  to  was  a  covenant 
against  acts  done  by  the  vendor  himselC     But  though 
that  is  all  that  can  be  required,  still  a  party  may,  by 
olear,  express  words,  insist  on  getting  other  title,  and 
Lord  Eldon  says  that  it  b  nnderstood  to  be  the  case, 
where  a  party  purchases  a  leasehold  interest  where  he 
had  no  means  of  knowing  the  title,  of  the  owners,  he 
generally  insisted  on  getting  an  absolute  covenant  for 
the  validity  of  the  lease,  but  in  the  case  before  Lord 
Eldon  it  was  fee  simple  property  that  he  had  to  deal 
with,  and  there  was  an  express  covenant  limited  to 
acts  done  by  the  covenantor.     The  consideration  fbr 
Lord  Eldon  was,  whether  he  could  import  the  words 
of  limiution  which  were  in  one  part  of  it  into  the 
other  part  of  it,  and  the  Court  held  he  could,  for  this 
reason,  that  the  warranty  which  preceded  the  cove- 
nant, and  whiob  was  the  same  in  fact,  was  ezpresdiy 


limited  against  tb^  vendor  and  his  heirs,  and  the 
second  covenant    was  for   acts   done    by  hiaasel^ 
There  also  it  was  said  it  would  be  absufd  to  tmre 
limited  covenants,  three  in  nnmber,  if  yon  pnt  among 
the  three  one  absolute,  and  which,  the  very  moment 
the  wax  of  the  seal  to  the  deed  was  dry,  wouKl  give  » 
right  of  action  against  the  vendor.     Therefore,  from 
the  meaning  which  was  to  be  collected  from  the  wboto 
context,  and  from  the  msensible  resvit  tbat  would  foN 
low  from  holding  differently,  he  came  to  the  concla* 
slon  that  accoiding  to  the  true  meaning  of  tbo  deed^ 
the  covenant  was  a  covenant  limited  in  its  character, 
though  in  iu  words  general.     He  went  into  some 
speculation  whether  It  might  not  be  read  as  portfoo  of 
the  firit  oovenant;  but  he  did  not  mttke  that  the 
ground  of  his  decision;  the  ground  of  decision  wa«, 
that  the  deed  was  to  be  eonstmed  necording  to  ks  in- 
tent; and  in  one  portion  of  the  jndgmen|  I  shall  take 
the  liberty  of  referring  to,  there  is  a  remark  wjiich  is, 
I  believe,  the  leJMiing  rule  as  to  applying  authorities 
to  the  eonstmction  of  deeds.     He  says,  •*  Wiih  re- 
spect to  the  cases  whidi  have  beea  sited,  it  is  to  be 
observed  that  when  a  general  principle  for  the  con- 
struction of  an  instrumrnt  is  once  laid  down,   the 
Court  will  not  be  restraincl  from  making  their  own 
application  of  that  principle,  bccanse  there  are  cases  in 
which  it  may  have  been  applied  in  a  different  man- 
ner."   In  all  these  cases  where  actions  are  brought  on 
covenants,  as  collected  by  Lord  St.  I..eonards,  at  p. 
605  of  the  last  edition  of  his  book  on  Vendors  and 
Purchasers,  the  rule  laid  down  in  Browning  v.  Wrighi 
is  looked  upon  as  a  canon  of  construction.     But  bear* 
ing  in  mind  what  the  construction  is,  it  will  be  for  ns 
to  apply  the  canon  here.   Other  casee  were  also  cited, 
among  the  rest  one  which  was  strongly  relied  on,  I 
mean  the  case  in  Yelverton,  «7oAfi40ii  v.  Proctor  (Yel- 
verton,  175).      There,  though  the  covenant  was  li- 
mited to  acts  by  the  party,  and  though  <he  literal 
construction  would  enable  the  party  to  eseapOi  the 
Court  saw  on  the  whole  instrument  the  intention  of 
the  party  was  that  it  should  not  be  so  limited,  and 
they  did  violence  to  the  deed  to  carry  ont  the  inten- 
tion. There  was  another  case  cited,  that  of  ChamSm^ 
lain  V.  Evoer,  in  Bulstrode,  and  withont  carefully  con- 
sidering  the  deed  there  it  might  appear  for  a  moment 
to  run  counter  to  the  decision  we  are  pronounc- 
ing.    That  is  the  decisioa  which  settled  the  law  of 
special  occupancy  to  a  certain  extent.  There  there  was 
a  tenant  for  three  lives  who  made  a  lease  to  the  de- 
fondant  for  six  years.     The  defendant  made  a  lease 
at  will  to  two  others;  the  tenant  for  lives  died,  the 
two  tenants  at  will  being  in  possession ;  the  tenant 
for  jrears  by  deed  reciting  the  absolute  matters,  and  tbat 
the  two  tenants  at  will  claimed  only  at  will,  and  to 
hb  nses  that  the  tenant  for  three  lives  had  died,  and 
that  he,  the  defendant  was  now  seised  of  the  free- 
hold for  tenn  of  the  other  lives  as  an  occupant,  as- 
signed, let  over,  bargained,  and  sold  to  the  pisin- 
tiff  all  his  esUte,  right,  title,  and  interest  in  the 
land  to  have  and  to  hokl  for  the  lives  then  in  being, 
and  he  covenanted  in  the  most  dear  and  express  Un- 
guage  that  he  had  such  an  estate  in  the  land  as  would 
well  warrant  the  sale  so  by  him  made,  and  thai  he 
had  foil  power  and  good  authority  to  do  this;  and  did 
forther  eovraant  to  make  him  afUrwards  such  forther 
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md  b«tt«r  annrance  as  his  hU  eouDael  sliotiM  advise  I 
de  tenmn0  prckUdo.  .  Well,  aocordinglj  it  tamed  oat 
thai  the  teoaal  at  will  who  happened  to  be  m  posses- 
vion  became  special   ooeapant,    and  an  action  was 
brooght  for  the  breach  of  covenant.    After  a  great 
deal  of  argument  the  judges  decided  that  the  special 
occopant  was  the  teuaut  at  will,  not  the  tenant  for 
years,  and  therefore,  that  thiTo  was  a  bad  title  to 
cooToj  to  a  purchaser,  and  it  appeared  that  that  bad 
thlo    was  cou%*e3*ed.    aud  notwithstanding  that,  the 
Coort  decided  that  an  action  for  breach  was  main- 
tainable, bat  on  the  gruund  that  that  doabt  which 
appeared  on  the  face  of  the  instrument  was  the  thing 
the  party  had  0OTonante4  against,  and  that  the  party 
took  OD  bimaelf  to  covenant  for  a  doobtfal  point  of 
1av<,  and  therefore,  the  Conrt  held  that  the  covenant 
waa  broken*    There  is  another  case  of  Margetsan  ▼• 
Wrighi  (7  Bingh.  603).     It  was  on  a  very  different 
aobject,  namely,  the  sale  of  a  lame  horse-    There  an 
absolute  warranty  waa  given  in  writing  that  the  horse 
waa  sound;  and  the  purchaser  who  had  got  the  war- 
ranty   wanted  damages,  alleging  that   there  was  a 
breach  of  the  warranty.     Theie  was  no  doabt  if  you 
were  to  take  the  warranty  literally,  that  it  was  so, 
but  it  was   held  by  the  Court  of  Common  Pleas, 
that  there  was  some  little  cMfficalty  in  doing  so,  be- 
canse  the  lameness  was  known  to  both  parties,  and 
they  decided  on  granting  a  new  trial— a  verdict  hav- 
ing originally  been  found  for  the  plaintiffl     There  are 
other  cases.    The  result  to  be  drawn  from  all  is  that 
thoQgh  a  covenant  is  general  in  terms,  if  the  Conrt 
comes  to  the  conclusion  that  what  the  parties  intended 
was  a  special  covenant  they  will  read  it  special;  and 
on  the  other  hand,  though  the  covenant  is  special,  if 
it  be  broken  in  substance  though  not  in  words  they 
will  give  it  an  extended  construction  as  In  the  case  in 
Telvertoa.    That  brings  me  to  consider  what  the  in- 
teat  of  the  parties  here  was,  and  whether  f  can  find 
aooagh  in  the  words  to  say  that  the  deed  has  the  con- 
stmction,  that  we  are  satisfied  the  parties  intended. 
Well  now,  1  have  stated  the  facts  in  detail,  and  1 
will  mention  what  they  were,  irrespective  of  the  lan- 
guage of  conveyancing.     A  leasehold  property  is  set- 
tled, vested  in  two  trustees  for  the  husband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  the  chil- 
dren; bat  it  appears  on  the  fkce  of  the  instrument 
that  the  children  are  under  age,  and  there  is  a  re- 
dtal  that  they  are  incapable  to  convey,  and  therefore, 
that  it  is  arranged,  that  the  father  should  covenant 
that  they  would  convey.  Now,  all  conveyancing  conn- 
ael  know  that  in  a  property  circumstanced  like  this 
the  course  of  the  purchaser  u  two  or  three-ft)ld.  One 
daty  of  the  gentleman  befoie  whom  the  title  was  laid 
was  to  say,  **  this  is  a  bad  title.**    Another  thing 
wooki  be  to  say,  **  if  you  are  anxious  for  the  pro- 
per^, do  this:  you  can  get  the  undisturbed  posses- 
sion of  the  property  for  the  lives  of  the  husband  and 
wife,  and  you  may  get  a  covenant  from  the  husband 
that  when  the  child  comes  of  age  they  will  convey, 
and  you  cannot  be  disturbed  during  the  lives  of  the 
husband  and  wifo  who  are  young  people,  and  rerj 
probably  you  may  get  in  that  way  a  good  title,  and 
also  you  may  say  that  the  blot  is  to  be  uken  into  ac« 
oounf  in  tfaa  amount  of  purchase-money  to  be  paid.^ 
Another  mode  la  this:  **take  a  coTenaot  vnHmited 


in  terms  as  to  quiet  onjoyflient  there  lieing  a  difTerenee 
between  this,  and  the  covenant  for  right  to  convey, 
as  a  covenant  for  qniet  enjoyment  cannot  be  sued  on 
till  disturbance."  What  now  is  the  true  construction 
of  this  instrument?  In  the  first  place  it  rentes  on 
the  instrument  itself  that  the  Infants  are  under  age, 
and  therefore  incapable  of  convoying — a  clear  state- 
ment that  they  have  a  subsisting  interest— and  the 
contract  is  recited  to  be  that  in  consequence  of  that 
there  should  be  a  covenant  that  they  would  convey, 
and  also  that  any  other  children  afterwards  to  be  bom 
should  do  the  same.  Then  the  contract  is  for  the  in- 
terest m  the  premises.  1  do  not  stop  to  say  that  that 
is  not  cotitract  for  the  entire  estate  for  the  whole  of 
the  years.  But  what  is  the  covenant  here?  That 
they  have  a  right  to  convey  **  in  manner  aforesaid  ac- 
oordiug  to  the  true  intent  and  mesning  of  these  pre- 
nents.**  What  la  the  meaning  of  *'as  aforesaid?**' 
Is  it  that  he  ha^  power  at  tliis  moment,  the  moment 
the  wax  is  dry  on  the  deed?  To  give  that  construe- 
tioii  we  should  hold  that  this  is  not  a  purchase  for 
llie  sum  of  £60<),  but  for  that  sum  fntntis  such  sum 
as  a  jury  might  the  day  after  deduct  from  the  pur- 
chase-money, deducted  on  aa^onut  of  the  blot  on  the 
title;  a  most  unnatural  constraction,  because  it  in- 
volves the  parties  at  once  in  a  law-suit.  It  is  not 
contested  but  that  Mr.  Doyle  might  maintain  the  ac- 
tion the  moment  the  instrument  was  delivered  to 
him.  Therefore,  we  come  to  the  conclusion  that  this 
was  not  the  intention  of  the  parties;  that  the  partfei 
oovenapted  to  convey  as  they  had  power;  namely, 
the  trustees  for  the  whole  term  and  the  husband  and 
wife  for  their  lives,  and  that  the  father  covenanted 
for  the  children,  so  that  if  thoj  did  not  execute  the 
oonveyance  when  they  reached  their  age,  then  the 
purchaser  would  be  entitled  to  recover  from  Mr. 
Kinsley  sufficient  damages  to  compensate  him  for  the 
injury  he  sustained  by  reason  of  the  breach.  Upon 
these  grounds  we  come  to  the  conclusion  that  the  in- 
tent was  that  that  was  the  conveyance  to  be  made, 
and  therefore,  that  the  verdict  must  be  entered  for 
the  defendant  However,  I  believe,  the  course  is 
that  the  Court  being  of  a  diffbrent  opinion  from  the 
Coort  below  the  parties  must  abide  th^  own  costs 
in  this  Court  of  this  appeal. 


Court  ot  Common  t^Iras. 

[»«poiti4bf  J.  FWd  JolMMton,  Wa^  BasTlil«:.aUUiw.3. 

Berwal  V*  Cbqub.—. i\rot^.  5,  18,  23. 

BSl  of  exchange — Plea  of  want  of  eonsiderathnr-^ 
PMsy  of  the  Ineolvent  Law. 

To  an  action  againat  the  acceptor  of  a  hiU  of  ev- 
change  by  the  indorsee  the  defendant  pleaded  that 
tlte  biti  waa  indoreed  to  the  plaintiff  to  secure  a 
sum  due  by  the  drawer  of  the  bill  before  he  was 
discharged  as  an  insolvent^  together  with  tnfs- 
rest^  4rc^  from  whiA  debt  the  drawer  was  duly 
discharged  by  virtue  of  the  proceedings  in  the 
insolvency^  of  which  the  plaint^  had  ^notuse^  i^, 
emd  also  to  secure  a  sum  of  £30  advanesd  ■by 
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pUxMff  to  defendants  and  that  $a^  (o  (ke  tcctent 
vf  the  said  sum  of  £30  (which  the  defendant 
hrought  into  Court)  thm^  wi$  no  co^eifferation  for 
the  acceptance  by  the  defendfint  of  the  eaid  hill  of 
etchange.  Held,  Upon  demurrer^  d  bad  plea. 
Thb  aammons  and  plaint  complained  tbat  the  defen- 
dant was  indebted  to  the  plaintiff  in  the  som  of 
iS9l  48.  9d^  fbf|  that  one  Thomas  Croker,  on  the 
12tli  November,  166<H  drew  bis  bill  of  exchange, 
now  over  due,  directed  to  the  defendant,  and  required 
the  defendant  to  paj  to  his  (Thomas  Groker^s)  order 
at  the  Bank  of  Ireland,  Qeorgi^s-street,  Limerick, 
'  i£97  4a.  9d,  three  months  after  date,  and  the  de- 
fendant aoeepted  the  said  bill,  and  the  said  Thomas 
Croker  indorsed  the  iiame  to  the  plaintiff,  and  said 
bill  was  dnly  prtsented  for  payment  4t  the  Bank  of 
Ireland,  George*s-street,  Limerick,  aforesaid,  on  the 
•day  it  became  due,  and  wss  dishonored ^  and  said 
Thomas  Croker  did  not  nor  did  the  defendant  pay  the 
same,  and  same  still  remained  wholly  dne  and  unpaid. 
The  detondant  p]eade4  that  the  bill  of  exchange  in 
the  writ  of  snmmons  and  plaint  mentipned  was  in- 
dorsed to  the  plaintiff  to  secure  a  sum  of  £39  8s.  dd!, 
dne  by  the  Bev.  Thomas  Croker,  the  drawer  of  said 
bill,  before  he  was  dnly  discharged  as  an  insolvent, 
together  with  interest  upon  such  debt  from  the  year 
1855,  in  which  year  the  stud  Thomas  Croker  was 
dnly  discharged  as  an  insolvent,  as  aforesaid,  up  to 
the  date  of  the  passing  of  the  said  bill  to  the  plaintiff, 
and  front  whwh  debt  the  said  Rev.  Thomas  Croker 
was  dnly  discharged,  by  virtue  of  the  proceedings  in 
the  said  insolvency,  of  all  which  the  plaintiff  at  the 
time  of  drawing  and  accepting  the  said  bill  had  notice, 
and  also  to  secure  the  sum  of  £30  advanced  by 
plaintiff  to  defendant  at  the  time  of  the  accept- 
ance of  the  said  bill  by  the  defendant,  and  the 
indorBement  of  same  to  plamtiff,  and  that  save 
to  the  extent  of  the  said  sum  of  £30,  there  was 
no  consideration  for  the  acceptance  by  the  defeut 
dant  of  the  said  bill,  and  that  since  the  same  be- 
came due,  he  had  paid  to  the  plaintiff  the  sum  of 
£5  on  foot  of  the  sapne  at  the  time  and  in  the  man- 
ner thereon  Indorsed,  and  that  there  was  now  dne  on 
foot  of  the  aaid  bill  no  greater  sum  than  £30,  which 
the  defendant  bronght  into  Court.  The  plaintiff  de- 
murred to  this  plea,  on  the  ground  that  it  did  not 
show  the  plaintiff  to  be  a  holder,  without  con* 
nderatio'.i,  of  the  bill  of  exchange  sued  upon,  and  for 
that  the  holder  of  a  bill  of  exchange  for  good  oonsir 
deration  was  entitled  to  recover  the  whole  amount  of 
such  biH,  even  iVom  an  accommodation  acceptor,  and 
thava  debt  for  which  a  debtor  had  been  discharged 
nnder  t^  Insolvent  Act,  was  a  consideration  sdB 
cieut  to  support  the  indorsement  of  a  bill  of  exchange^ 
and  for  that  where  a  bill  of  exchange  was  indor;^ 
by  an  insolvent  to  secure  a  debt  from  which  he  had 
been  discharged,  nnder  the  provisions  of  the  Act  for 
the  relief  of  insolvent  debtors,  the  legal  ren^edias 
upon  said  bill  of  exchange  were  not  spspended  by 
the  230th  section  of  the  f  rbh  Bankrupt  and  Inso|- 
vent  Act,  j857f  in  favour  of  any  party  thereto,  savie 
and  except  su(^  insolvent,  and  for  that  the  plaintiff 
being  a  holder  of  the  ^d  bill  for  good  consideratioi^, 
the  adequacy  of  such  cpnsideration  was  n^t  .a  xjuos- 
tion  into  w^ip^  >he  Cpuiri  wonlcl  enter. 


Daniel^  in  support  of  llie  demurrer.-^lh)e  old  debt 
dne  by^  Thomas  Croker  was  a  good  condlderation  to 
support  this  bill  of  exchange — Best  v.  jB<irkier,(S 
Price  533) i  Rea  r.  MCabe  (Hayeses  ttep.  484). 
In  the  former  of  the;$e  cases  Lord  Mansfield 'says, 
''  Where  the  remedy  is  taken  away,  and  not  the  debt| 
the  debt  is  a  debt  ia  con;»cience,  like  the  case  of  a 
debt  barred  by  the  Statute  of  Limitations,  and  it 
may  be  the  ground  of  a  future  promise  or  security.'* 
Prior  to  the  Bankrupt  and  Insolvent  Act,  1857,  the 
consideration  would  have  been  sufficient,  and  that 
Act  will  not  protect  this  defendant— 20  ^  21  Vic. 
cap.  60,  sec  230.  The  rule  to  be  observed  in  coq; 
struing  Acts'  of  Parliament  is  laid  down  by  Bafoa 
Ptrke  in  Perry  v.  Skini*»r  {%  M.  <&  W.  476; ;  Bylea 
on  Bills,  p.  226.  FUght  v.  Mud  (1  Hur.  &  CoL 
703).  It  will  nut  be  argued  tbat  there  was  an  Ulo- 
gality. 

JeikU  and  Ayoft,  contra.— 1.  There  was  no  consi- 
deration. An  action  against  the  insolvent  on  this  bill 
of  exchange  could  not  be  maintained.  Evans  v.  TFf7- 
liame  (I  Cr.  &  Mee.  30);  followed  in  Ashley  v  KVlick 
(5  Al  &  W.  509);  Ftight  v.  Reed  is  not  applicable; 
it  wonld  prove  too  much :  it  would  prove  that  the  in- 
solvent himself  conld  be  sued.  The  judgment  of  the 
minority  of  the  Court  there  was  fooud<xl  on  the  re- 
peal of  the  usury  laws,  and  the  cases  upon  the  In- 
solvent Act  were  not  cited.  {^Monahan^  C.J. — 
Conld  an  action  be  bronght  against  the  defendant  on 
the  ground  of  the  £30,  because  the  usury  laws  are 
repcSled?]  It  is  not  dbpnted  that  the  debt  of  a 
third  person  is  a  consideration  for  a  promissory  note; 
but  there  is  not  such  a  debt  here  as  wonld  be  a  con- 
sideration. There  must  be  not  only  a  debt,  but  some 
person  at  the  time  liable  for  the  debt.  Poplewell  v. 
Wilson  (I  Strange  264).  In  Nelson  v.  SerU  (4  M. 
it  W.  795)  Tindal,  C. J.,  asks  "  Have  yon  any  right 
to  gness,  that  by  any  accident  the  defendant  wonld 
take  out  administration  in  the  course  of  the  year?  ** 
There  the  Court  was  asked  to  speculate  upon  admin- 
istration being  taken  out:  so  here  the  plaintiff  asks 
the  Court  to  speculate  npon  the  insolvent  having  after 
acqnured  property  which  would  be  liable  to  discharge 
the  old  debt.  The  Conrt  cannot  specnlate  on  this 
The  insolvent  cannot  be  sued;  therefore,  no  person 
can  be  sued;  therefore,  there  is  no  forbearance  or 
detriment,  and  therefore  no  consideration.  The  caaea 
cited  (with  the  exception  of  Flight  v.  Seed)  were 
prior  |to  the  Bankrupt  and  Insolvent  Act.  2.  Bnt 
even  if  there  were  a  consideration.  It  is  contn(iy  to 
the  policy  of  the  Bankrupt  Act  to  attow  an  action  to 
be  brought  against  any  person  npon  this  negotiable 
instrument.  The  policy  of  that  Act  could  always  be 
defeated,  if  the  indorsee  conld  sue  the  security,  and 
then  the  security  sue  the  insolvent  [JfcfonaAaii,  C.  J. 
— If  na  insolvent  aoquired  property  and  vornotarily 
paid  a  debt,  conld  he  recover  the  money  back?} 
Scarcely,  if  he  did  it,  knowing  all  the  circumstances 
about  it  The  Act  (sections  25,  26,  27,  28,  37) 
provide^  a  machineiy  for  recovering  subsequently-ac- 
quired prQperty,  bnt  the  result  in  this  mstance  would 
be  that  the  same  debt  might  have  to  be  paid  twice 
over.  The  defendant  would  have  his  remedy  ,oycr  on 
the  ordinary  prindple  of  a  isnrocy  jsni^g  bis  priijci- 
|>hL  JThe  230th  ^eqtion  of  .tl^J  Aot  mfoid  not  fj^ 
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ted  tlw  Ineolveok.    That  allows  the  discharge  to  be 
folded  to  aaj  action  upon  any  new  contract  or  pe- 
carifty    lor   {Miyinent  of  the  old  debt     3Qt  here  It 
woald  be  bm  action  for  money  paid  to  the  insolyent^s 
tee.     The  action  conld  not  be  brought  nntil  the  de- 
fendaat  bad  actnally  paid  the  money*  and  it  wonld 
■oi  9%  npoD  thf  contract  or  upon  the  new  eontract  or 
•eesritj.     \MonakatL,  C  «7. — It  wonld  not  be  on  the 
■ecarity,  for  that  wonld  be  an  acceptor  suing  a  drawer, 
a  tJiiniif  wbicb  wae  never  heard  of.     Christian^  «/*.-— 
The  qaestion  is,  if  it  would  not  be  on  the  new  con- 
trBol.3     h  wonld  not  be  on  the  contract;  it  would  be 
bog  after  the  contract  had  its  inception.    [Mimahan^ 
O*  J', — If  the  state  of  facts  were  this,  that  your 
nlieiit  irrespective  of  insolyency  accepted  the  bill  to 
acoonnmodate  his  father,  and  if  the  latter  were  to  ap- 
ply it  by  passing  it  to  Remal,  the  plaintiff,  then  it 
woold  seem  to  be  very  hard  that  if  Bernnl  recovered 
against  your  client,  that  he  could  not  recover  against 
his    lacher,   the  insolvent.      I   think    It   wonld    be 
his    riglit  if  he  were   not   mixed  up  with   Bemal; 
bat    if  otherwise,    I  do   not  think   it   is  so   clear. 
Snppoee   he  were  to  pass  a  bill  direct  to  the  in- 
solvent,   and   that  Bernal   were  entitled  to  recover 
again j(t  htm,  it  may  be  that  he  wonld  have  no  re*' 
ncdv.]     Levoia  v.  KtXXif  (16  Law  Times  8)  though 
an  lri«h  case  is  not  to  be  found  In  any  Irish  report. 
There  the  plaintiff  had  withdrawn  his  opposition,  to 
the  insolvent's  dischai^e  on  receiving  a  bill  of  «z- 
ctiange  fur  the  amount  of  his  debt  drawn  by  the  in- 
solvent and  accepted  by  the  defendant,  and  it  was 
held,  that  the  agreement  being  contrary  to  the  policy 
of  the  insolvent  law  the  pUuntlff  could  not  recover 
even   against  the  acceptor,  and  Blackbunie,  G.  J., 
aaya,  **  Our  decision  goes  altogether  00  the  ground  of 
public  policy.**  That  case  is  in  some  respects  stronger 
than  this;  but  the  poHey  of  the  Insolvent  Act  Is  to 
Iree  the  insolvent  in  everyway.     [C%rtirttany  •/.—•It 
is  enough  to  satisfy  the  observation  there  that  the  bill 
was  passed  to  induce  a  compromise.]     Where  the 
ori^nal  contract  is  void  for  illegality,  eveiytbing  grow- 
ing out  of  it  is  void  also.  [CAruttan,  J. — Why  should 
not  the  £30  be  itself  a  comtlderation  for  the  whole 
debt  in  the  present  state  of  the  law — throwing  the 
insolvency  over  altogether?]     The  defence  states  that 
tbe  bin  wsJB  endorsed  to  secure  a  sum  due  by  the  Rev. 
Thomas  Croker  before  he  was  duly  discharged  as  an 
iosoivent.     The  indorsee  of  an  acopinmodation  bill 
who  knows  it  to  be  such  can  recover  only  what  he 
has  paid— IFten  V.  EAtrU  (1   Esp.  261);  E(ui- 
wood  T.  Zsi^on  (U  A.  &  E.  438);  Doma  v.  Dodd 
(4  Taunt.  602). 

IkuM  in  reply.^ — ^The  holder  of  an  accommodation 
bill  can  remver,  although  he  knows  at  the  time  of 
taking  it,  that  it  is  an  accommodation  bill.  \Moina- 
haa^  (..«/: — That  is  a  first  principle,  but  show  that 
the  indorsee  of  an  accommodation  bill  csSn  recover 
more  than  he  has  himself  given  for  itl  It  is  said 
tbat  the  cases  cited  were  previous  to  the  Bankrupt 
Act,  but  the  defendant  must  show  something  in  the 
Act  which  makes  the  debt  to  be  no  consideration; 
which  makes  it  illegal  or  void.  In  FUgU  v.  J^wd 
(1  Hurls.  &  Goltman,  7 16),  Chief  Baron  Pollocksays: 
**  There  is*  tberefore»  reasonable  ground,  as  it  seems  to 
BSy  for  ftlNtqaalified  proportion*  vis^:  that  a  man,  by 


express  promise,  may  render  himself  liable. to  p«y. 
bsck  money  which  he  has  received  ss  a  loan  tbongb 
some  positive  rule  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transartion  from  constituting  a 
legal  debt.  There  is  likewise  authority  for  it,  there 
is  a  very  able  note  to  the  case  of  WenneU  v.  Adney^ 
explaining  this  at  length.^  This  disposes  of  the 
objection  to  the  antiquity  of  these  decisions.  {Mona- 
han^  C,J. — When  these  cases  were  decided,  if  an 
insolvent  promised  to  pay  a  debi,  and  aforHori  if  ho 
gave  a  security,  he  could  be  sned  upon  it;  but  it  i§ 
argued  that  even  in  the  year  1 855,  and  before  the 
Bankrupt  Act  of  1 857,  there  was  a  provision  prerent- 
ing  a  secnrity  for  such  a  debt,  and  tt^at  this  makes 
the  difference.]  Where  are  there  any  words  which 
say  that  the  consideration  is  void  so  for  as  a  third 
person  Is  concerned?  [Chridian,  J.^ls  there  any 
case  establishing  thm  a*  debt  which  is  barred  aa 
against  one  person  is  a  consideration  with  a  third 
person  ?]  I  do  not  want  to  show  that  the  acceptor  got 
any  coiisideraUon  at  all.  This  was  an  accommoda- 
tion bill,  hut  my  contention  is  that  there  was  conside- 
ration as  between  the  holder  and  the  drawer.  Good 
and  valuable  are  convertible  terms,  Ghitty  on  Con- 
tracts, 6th  £d.  p,  26.  It  is  no  defence  to  an  aetkitt 
by  an  indorsee  for  value  against  an  accommodation 
acceptor,  that  the  plaintiff  knew  the  defendant  had 
received  no  value,  Byles  on  Bills,  118;  Smiik  v. 
Knox  (3  Espinasise,  47).  It  rests  upon  the  oppomta 
side  to  show  something  which  makes  this  not  to  be  a 
good  consideration.  [Monahan^  C.J* — It  id  said  that 
a  debt  which  could  not  be  sned  on  Is  no  oonsidera* 
tion.]  The  defendant  roust  show  a  distinction  be- 
tween a  debt  barred  by  the  Statiite  of  Limitations,  and 
a  debt  discharged  by  insolvency.  The  latter  is  in 
the  same  position  ^ith  those  referred  to  in  Ecutwood 
V.  Kenyan  (I  I  A.  &  E.  447)— If  the  debtor  wishes  to 
forego  an  advantage  given  by  an  Act  of  Parliament, 
he  may  do  so.  It  will  not  make  the  consideration 
void  or  illegal  that  the  remedy  is  taken  away. 
[Christian^  J\ — It  may  be  difficult  to  see  a  considera- 
tion in  a  promise  by  a  party  when,  neither  on  the 
original  debt,  nor  on  the  renewal  of  it,  o6nhl  the  prin- 
cipal be  sned ;  but  could  yon  make  out  a  consideration 
from  the  possibility  of  the  insolvent  being  afterwards 
made  to  pay?]  l*liis  acceptor  was  not  merely  a 
surety.  [IfoiuiAan,  C.J — In  Briatow  v.  -^roiwi*  we 
followed  cases  in  Chancery  and  held,  that  if  the  holder 
of  an  accommodation  bill,  knowing  it  to  be  sack,  gives, 
time  to  the  drawer,  without  notice  to  the  acceptor, 
he  dbcharges  the  acceptor.]  If  the  attonnt  of  this 
bill  were  paid  by  the  acceptor  he  c6uld  not  sue  the 
drawer  because  the  230th  sec.  of  the  Act  wonld  pro- 
tect him ;  but  the  law  is  not  to  be  strained  in  favour 
of  a  party  who  comes  forward  voluntarily  to  discbarge 
his  father's  debt  in  consideration  of  kSO  lent  to 
him.  The  oonaideration  as  between  the  drawer  and 
acceptor  may  be  void  and  yet  not  illegal,  so  «s  to 
throw  upon  the  holder  the  onus  of  showing  what 
consideration  he  gave;  Fiich  v.  Jones  (5  EL  A  BL 
238).  Since  the*  usury  laws  have  been  repealed,  the 
£30  is  sufficient  to  support  a  bill  of  exchange  for 
£97—17  A  18  Vic.  0.  90,  Chitty  on  Contracts,  6tb 

— -x^ «. 

«  7  Ir.  Juriil  N.  8. 168, 
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Ed;  p.  27.  At  to  the  policy  or  the  BMikropt  Act, 
aoctioQ  230  19  eo  couipletely  ooofiued  to  the  insolvent 
that  it  cannot  be  sapposed  to  refer  tp  other  parties. 
There  is  not  in  this  Act,  as  in  the  EuKlish  Act,  a 
section  making  a  contract  entered  into  to  induce  a 
creditor  to  forbear  from  opposing  an  insolvent  illegal. 
1.  There  was  a  good  con^iideration  as  between  the 
drawer  and  the  plaintiff,  and  therefore  the  latter  is 
entitled  to  sue.  2.  The  £30  wai  itself  a  considera- 
tion. [CAm/iait,  J. — As  1  nnder^taud  the  pleadings 
two  considerations  are  alleged  for  ttie  bill,  one  the 
£30|  the  other  the  nnderuking  by  the  iniolvent;  if 
the  Uttet  be  invalid,  does  it  follow  that  the  former 
is  so?  If  a  pai-ty  says*  I  will  accept! a  bill  for  £97 
for  £30,  and  my  reasuu  for  doing  so  is  a  debt  due  by 
my  fothor,  will  this  destroy  the  other  portion  of  it? 
Jimu  V.  WaiU  (5  Bingham's,  N.  0.  341.) 

Car.  adv.  vuU. 

FAA^  1864.^MoNABAH,  C.J. — It  has  boenargned 
that  this  bill  is  to  be  taken  to  the  extent  of  the  old 
debt  as  an  accommodation  bill,  and  that  an  indorsee 
can  recover  from  the  acceptor  only  the  amount  given 
by  him.  Xo  donbt  the  law  is  as  has  been  stated, 
that  the  indorsee  of  an  accommodation  bill  can  recover 
only  the  amount  which  he  has  given.  I  am  not  clear 
that  this  bill  was  given  for  the  accommodation  of  the 
drawer,  it  was  drawn,  probably  as  much,  if  not 
more,  for  the  accommodation  of  the  acceptor,  but  I 
will  consider  it  as  drawn  for  the  accommodation  of 
the  drawer.  In  NeUoa  r.  SerU  (4  M.  &  W.  795). 
an  action  was  brought  on  a  promissory  note,  given  by 
Mrs.  Nelson  for  a  debt  due  by  her  deceased  husband. 
<His  Lordship^stated  the  plea  in  N^san  v.  Serle).  The 
Coort  of  Eacbeqner  held  that  she  was  liable  on  the  note, 
bat  the  Court  of  Kxcheqner  Chamber  held  difierently. 
The  defendant's  counsel  in  the  present  case,  say  that 
DO  person  is  liable;  we  do  not  accede  to  that  argument. 
Upon  the  insolvent's  discharge,  he  executed  a  warrant 
of  attorney  for  all  his  debts  which  can  be  made  to 
operate  on  subsequently  acquired  property,  by  the  In- 
solvent Court.  I  am  not  aware  of  anything  to  prevent 
a  discharged  insolvent  from  requesting  a  thii-d  party 
to  accept  a  bill  for  bis  accommodation.  In  ordinary 
cases  the  acceptor  would  be  entitled  to  sue  the  drawer 
for  not  indemnifying  him.  After  giving  the  matter  the 
best  consideration,  we  think  the  plaintiff  is  a  holder 
for  value  and  entitled  to  recover.  I  do  not,  myself, 
think  the  matter  free  from  difficulty. 

Christian,  J I  will  sUte,  my  view.  (His  Lord- 
ship repeated  the  pleadings).  Though  somewhat 
loose  in  their  terms,  I  think  they  show  that  the  plain- 
tiff does  not  occupy  the  position  of  an  ordinary 
indorsee.  Drawing,  Accepting,  and  indorsing  were  the 
one  transaction.  This  view  disposes  of  much  of  the 
argument  adressed  to  ns;  but,  in  my  opinion,  the  de- 
fendant wa^  not  an  accommodation  acceptor  at  all. 
The  drawer  of  such  a  bill  should  be  not  only  liable, 
but  primarily  liable.  This  bill  is  payable  three  months 
after  date.  A  promise /Mr  ss  to  pay  would  be  worth- 
less If  there  were  nothing  more,  and  by  taking  the  bill 
.  at  three  months*  date,  the  plaintiff  would  give  up 
nothing,  and  if  this  were  all,  the  defendant's  argu- 
ment would  be  sustainable.  But,  nevertheless,  upon 
a  ground  which  I  threw  out  during  the  argnment. 


and  which  was  not  arfrned  as  moch  as  it  might  hare 
been,  I  think  the  plaintiff  entitled  to  recover*  Seetioiia 
226,  226.  227,  228  of  the  Bankrupt  and  InsolveiU 
Act  provide  for  after  acquired  property  being  applied 
^to  the  payment  of  the  insolvent's  debt?*  I  do  not  s«se 
why  the  forbearance  to  proceid  for  three  months  should 
not  be  a  consideration,  it  is  no  answer  to  say,  that 
it  does  not  appear  the  insolvent  had  any  property. 
The  relinquishment  of  the  contingency  is  a  considera- 
tion. Nelson  v.  SerU  does  not  conflict  with  this.  If 
Thomas  Croker  had  become  possessed  of  property, 
the  plaiutifl^  by  taking  the  acceptance,  coirid  not  have 
proceeded  for  the  three  months.  It  has  been  objected 
that  the  policy  of  the  insolvent  law  will  be  thus  defeated, 
but  that  proceeds  on  the  supposition  that  this  bill 
was  accepted  for  the  accommodation  of  the  drawer, 
and  I  have  already  said  that  it  was  not 

Ball,  J. — Concurred. 

Kboqr,  J. — Had  not  been  present  during  the 
argument 

Judgmmiifm'  the  Plaiidiff. 

KoTK.-.The  pleadings  la  this  caw  wers  amended  by  the 
direction  of  the  Court,  prior  to  the  jadgmeot  being  given  on 
the  demnrrsr.  At  they  origionUy  ttood,  the  rammoni  end 
pUInt  complained  that  the  defendant  was  iodebted  to  the 
plaititiff  in  the  tarn  of  A97  4t.  9d.,  for  that  one  Thomas 
Croker,  on  the  12th  Noyember,  I860,  drew  hii  bill  of  Ez- 
ctiaufre,  now  over  dne,  directed  to  the  defentdaiit,  and  required 
the  defendant  to  pay  to  his,  Thomas  CrokerV  order,  at  the 
Bank  of  Irehmd,  George's  street,  Umeriek,  £97  4s.  9d.  three 
months  after  date,  and  the  detendant  aeoepted  the  said  bill* 
and  the  said  Thomas  Croker  indorsed  the  same  to  the  plain- 
tiff, bet  did  not  pay  the  same.  The  defendant  pleaded  that 
the  bill  of  exchange  in  the  writ  of  summons  and  pldnt  men- 
tioned was  passed  to  seonrei  amongst  other  thinfls,  a  sum  of 
£89  8s.  dd.  dae  by  the  Rev.  Thomas  Croker,  before  he  was 
dnly  disehaiged  as  an  insolyeiit,  to  the  phuntiff,  which  debt 
dnljr  appeared  in  the  said  insolvent's  schedole,  together  with 
interest  upon  such  debt,  from  the  year  1855  up  to  tho 
date  of  the  passing  of  the  said  bill  to  the  plaintiff,  and  from 
which  debt  the  said  Rot.  Tliomas  Croker  was  duly  discharged 
by  virtne  of  the  proceedings  in  the  raid  insoWency,  of  all 
which  the  plaintiff,  at  the  time  of  drawing  and  accepting  the 
si^d  bill  had  notice,  and  also  to  secure  the  sam  of  X80  ad- 
Tanced  at  the  time  of  the  passing  of  the  said  bill  by  the 
plaintiff  to  the  defendant,  and  that,  save  to  the  extent 
of  the  said  sum  of  £30,  there  was  no  consideration  for 
the  acceptance  by  the  defendant  of  the  said  bill,  and  that 
since  the  same  became  due,  he  had  paid  to  the  pUuntiff 
the  sum  of  £5  on  foot  of  the  same,  at  the  time^  and  in  the 
manner  thereon  iudorsed,  and  that  there  was  now  dne  on  foofc 
of  said  bill  no  greater  sum  than  £80,  which  the  defendant 
brought  into  Court. 


Court  oC  Cxd^rqurr. 

CHcported  by  OUvsr  J.  Boika,  Esq.,  ltarrlttcr.at.Uw.] 

Tallon  V.  HAflSARa — Jan.  26. 

Pleading — New  assignment — Common  Law  Procf- 
dureAd,  1863,  mc.  48. 

When  to  an  action  for  breach  of  promise  of  marriage 
the  u'e/endanl  pUadtd,  firstly^  a  denial  of  the  pro- 
mise;  secondlt/^  that  at  the  time  oj  the  making  of 
the  contract  aVegedin  summons  and  plaint^  the  de- 
Jendant  was  an  infant  under  the  -age  of  2\  years^ 
to  wit^  of  the  age  of  19  years;  and  that  within  a 
reasonable  time  eifUr  he  had  attained  theageqf  2\ 
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years^  he  avoiiM  and  annvilkd  the  said  contract; 
thirdijft  a  rescisnon  of  the  contract;  team  uhu  given 
to  new  asngfi^  to  the  effect  that  the  contract  in  said 
defence  re/erred  to,  woe  not  that  upon  which  the 
plaintiff  sued^  hit  was  a  contract  and  agreement 
made  ajter  the  dtfendant  reached  the  age  of  21 
years. 

The  aaion  in  this  case  was  bronght  for  breach  of 

l»oiiiiae  of  marriage.    The  summons  and  plaint  was 

as  follows: — **The  defendant  is  sammoned  to  answer 

the  complaint  of  the  defendant,  who  coniplaiiis  that 

the  plaiuti  if  and  defendant  agreed  to  marry  one  another; 

and  a  reasonable  time  for  snch  marriage  has  elapsed, 

and  the  plaintiff  has  been  always  ready  and  willing  to 

marry  the  defendant,  yet  the  defendant  has  neglected  and 

refused  to  marry  the  plaintiff,  to  the  plaintiff*s  damage 

of  £1000.'*     To  this  plaint  the  defendant  took  the 

followin    defence: — ''That  the  plaintiff  and  defendant 

did  not  agree  to  marry  one  another  as  in  summons 

and  plaint  is  alleged.     And  for  a  further  defence  the 

defendant  saith  that  at  the  time  of  the  making  of  the  .  tract  may  be  for  the  benefit  of  the  infant  or  to  his 

contract  alleged  in  summons  and  plaint  the  defendant    prejudice,  the  law  so  far  protects  him  as  to  give  him 


On  the  trial  the  plaintiff  under  the  new  assignment  is 
also  bound  to  state  and  prove  a  cause  of  action  within 
the  terms  of  the  declaration;  for  to  travel  out  of  this 
would  be  a  departure — Cheasd>y  ▼.  Barnes ( 1 0  East.  73). ' 
The  necessity  for  new  assignment  arises  from  the  em- 
barrassing manner  in  which  the  defendant  has  framed 
his  defence.  The  proper  plea  would  have  simply  been 
one  of  infancy,  t.e.,  that  he  was  an  infant  at  the  time 
of  the  making  of  the  contract;  but,  in  addition,  the 
defendant  had  introdnced  the  embarrassing  averment 
that  he  avoided  the  contract  after  he  came  of  age.  [On 
the  subject  of  new  assignments,  vid.  L  Ghitty  PI., 
653,  665,  7th  edition.] 

Demtt^  a>ii/ra.— The  contract  of  marriage  entered 
into  by  an  infant  is  not  void  absolutely,  as  his 
contracts  in  reference  to  trade  would  be,  as  contrary 
to  public  policy,  the  law  discouraging  infants  from 
trading;  it  is  only  voidable.  This  was- decided  by  the 
leading  case — Holt  v.  Clarencieux  (2  Strang.  937); 
also  Warwick  v.  Bruce  (2  Maule  &  Set.  209),  where 
Dampier,  J.,  says,  It  is  laid  down  that  where  the  con- 


;  an  infant,  under  the  age  of  twenty-one  years,  to 
wit,  of  the  age  of  nineteen  years;  and  that  within  a  , 
reasonable  time  after  he  had  attained  the  age  of  twcn- 
ty-ooe  years  he  avoided  and  annulled  the  said  coii- 
tracL  And  for  a  further  defence  the  defendant  Faith 
that  aftw  the  alleged  promise  in  summons  and  plaint 
mentioned,  and  before  any  breach  thereof  plaintiff  and 
defendant  agreed  to  rescind,  and  did  actually  rescind, 
the  said  contract,  and  therefore  he  defends  the  action.'* 
The  present  motion  was  on  behalf  of  the  plaintiff  for 
liberty  to  new  assign,  to  the  effect  that  the  contract 
in  said  defence  referred  to  was  not  that  upon  which 
plaintiff  sued,  bnt  that  the  contract  for  the  breach  of 
which  the  summons  and  plaint  was  brought,  was  a 
contract  made  af^er  the  defendant  had  attained  the  age 
of  twenty  one  years.  | 

Coffey^  in  support  of  the  motion  ^  Our  only  course 
is  to  new  assign.  ^  The  summons  and  plaint  is  not  for 
the  eanse  of  action,  which  has  been  pleaded  to,  bnt 


for  another  and  a  different  cause  of  action,  namely,  on    and  it 


the  opportunity  of  considering  it  when  he  comes  of 
age,  and  it  is  good  or  voidable  at  his  election ;  and 
the  defence  here  is  framed  on  the  principle  laid  down 
in  that  judgment. 

FiTZOKBALD,  B. — As  to  the  objection  raised  that 
the  Common  Law  Procedure  Act  does  away  wtih  new 
assignment,  there  is  nothing  whatever  in  the  Act 
against  so  pleading.  The  48th  section  expressly  says 
there  snail  be  no  further  pleading  after  the  dcfenoe 
except  a  demurrer  to  the  defence,  or  a  replicat*on  to  a 
defence  of  set-off  or  plea  of  matter  occurring  sobse- 
qnently  to  the  commencement  of  the  action,  nuleas  by 
the  special  leave  of  the  Court  on  an  application  to  al- 
low snch  further  pleading,  which  shall  only  be  allowed 
in  case  the  real  que;}tion  or  questions,  whether  of  law 
or  fact,  between  the  parties  cannot  couYeiiietitly  be 
raised  and  put  in  issue  by  the  amendment  of  the  pre- 
vious pleadings.  We  are  of  opinion  that  jn«(tice  oaii- 
not  be  done  without  perroitiing  this  new  assignmeu't; 


a  promixte  made  after  the  coming  of  age  of  the  de- 
fendput.  Assuming  that  the  plaintiff  pleaded  by  way 
of  replication  that  the  cause  of  action  specified  in  the 
plea  is  the  cause  of  action  in  the  plaint,  then  the  issue 
rwed  thereon  would  be  only  a  question  of  identity  of 
the  cause  of  action  in  Rogers  v.  Custance  (1  Ad.  &  £1., 
N.S.,  77),  which  was  an  action  in  debt  in  the  common 
furm  fur  work  and  labour;  and  the  particulars  of  demand 
were  for  contract  work  and  extra  work;  plea:  that 
plaintiff  and  defendant  by  consent  gave  np  a  contract 
originally  made  between  tbem  for  work,  plaintiff  agree- 
ing to  accept  cert«n  work  which  had  been-dtme  under 
that  contract  at  a  reduced  j>ried; ''that  by  virtue  of 
anch  agreement  defendant  J»^came  indebted  to  plaintiff 
in  the  amount  mentioned  in  the  declaration;  and  thai 
defendant,  in  pursuance  of  that  agreement,  paid  plain- 
•  tifl^  and  he  accepted  the  said  amount.  Replication 
thereto,  traversing  the  payment  and  acceptance: — It 
was  there  held  that  on  these  pleadings  the  plaintiff 
coold  not  give  evidence  of  any  demand  not  a  subject 
of  tha  second  agreement ;  and  that  to  enable  bun  to 
reoorer  for  e^dra  work  he  should  hap$  new  aesignedP 


to  ns  it  could  not  be  done  by  amending 


the  plaint  as  it  now  stands,  it  appears  better  to  allow 
the  new  assignment 

Costs  to  he  costs  in  the  cause. 


Stratton  v.  Lawless. 

Wrongful  seieure  of  goods  and  chattels  of  a  thifd 
party  under  a  writ  of  fi.  fk — Eject  of  endorse- 
mentofwrit  by  execution  ereditor^^Adoption  qf 
the  wrongful  act  of  the  sheriff  ^y  suhs^uenl  re^ 
cation. 

B,  D.  L.  issued  a  writ  of^.  fa.  agahet  one  A.  S.  on 
judgment  recovered  against  her^  and  he  endorsed 
the  writ  with  the  endorsement  **  The  defendant  is  a 
widow  lady,  and  resides  at  Ifo,  15  MespU  parade^ 
m  the  county  of  the  city  of  Dublin,  where  she  has 
goods  and  chattds.  Signed,  B.  D,  li'*  Undtf 
this  writ  the  goods  of  A.  S,  were  not  seised^  tnA 
Owee  ef  £•  S.  wers  wrong/^'  taken;  ^  g^fds 
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man  with  him,  and  made  the  Beiaare;  ttid  that  the 
bailiffs  continned  m  posseasloa  ten  or  eleren  daje. 
After  the  seiaore  the  plaintiff  made  a  declaration  or 
affidavit  aa  to  her  property  in  the  goods   aeiled. 
Connsel  for  the  plaintiff  produced  on  the  trial  a  writ 
of  JL  fau  at  the  suit  of  the  present  defendant  agdnst 
Alicia  Stratton,  tested  21st  Jannaiy,  I860,  and  re* 
tamable  24th  Jannaiy,  1660,  on  a  judgment  for  £60 
agamst  naid  Alicia  Stratton.  the  mother  of  the  plain- 
tiff.    It  was  admitted  that  the  writ,  with  the  foDow- 
ing  endorsement  was  in  the  handwriting  of  the  present 
defendant,  and  banded  by  htm  to  the  sheriff  of  the 
oouutj  of  the  city  of  Dublin.  *'  The  defendant  isa  widow 
lady,  residing  at  number  15  Mespil-parade,  where  she 
has  goods  aiid  clmtteis."  After  the  seieure  it  was  admit- 
I  ted  by  William  Young,  the  bailiff,  who  was  next  exa- 
I  mined,  and  who  made  the  seizure,  that  the  declaration 
I  of  property  made  by  the  plaintiff,  on  the  S3rd  of  Ja- 
nuary (which  was  produced)  was  sent  to  and  received 
by  the  defendant  on  the  same  day.     He  cootinued  in 
£25.    Previous  to  the  finding  liberty  was  reserved  possession  of  the  goods  as  bailiff  after  that  date  and 
for  the  defendant  to  move  for  a  nonsuit^  or  that  a   up  to  the  4th  February,  1860.  The  plaintiff's  counsel 
verdict  should  be  entered  for  tite  defendant  if  the   then  pix>duced  the  summoning  order  of  the  Queen's 

.Bench,  25th  January,  1860;  also,  order  for  inter- 


taken  bemg^  as  appeared  bjf  thefindihgon  an  inter' 
pteader  issue^  the  goods  of  E.  S.  Immedialely 
on  the  seizure  being  made  E.  S*  clamed  the  goods^ 
vf  whi^  B.  2>.  L.  had  notice;  neverthdess^  the 
^enf  remained  in  possession  of  said  goods  for  ten 
or  eleven  days  after  the  making  of  said  claim  and 
motKe  thereof.  The  above  facts  having  been  de- 
posed to  in  an  action  brought  against  R.  Z>.  X.  by 
£,  S,  for  breaking  and  entering  her  dwdlinghouse^ 
and  for  taking  therefrom  tht  goods  and  chattels  of 
the  plaintiff,  -E.  S,^  the  judge^  on  the  trial,  told 
the  jury,  firstly^  that  there  was  no  evidence  of  any 
auihoriiy  given  by  the  defendant  previous  to  the 
seizure  to  seize  any  goods  save  those  of  A,  8.  Se- 
condly^ if  the  jury  beUeved  that  the  seizure  of  the 
goods  in  question  W€U  made  for  the  use  of  the  de- 
fendant^ and  that  he  subsequently  sanctioned  and 
adopted  the  seizure,  of  whichy  in  his  opinion^  there  \ 
was  strdng  evidence  to  go  to  them,  the  defendant  would 
be  liable.  Htfi  jury  found  for  the  plaintiff,  damages 


Court  should  be  of  opinion  '*  that  there  uhu  no  evi 
detxe  that  the  trespass  was  done  for  the  defendants 
use,  or  that  he  subsequently  sanctioned  and  adopted 
UP  On  cause  being  bhown  against  making  absolute 
the  conditional  order  obtained  by  the  defendant  in 
pursuance  of  the  said  leave  reserved  in  that  behalf 
the  Court  was  of  opinion,  firstly,  that  the  endorse- 
ment on  the  writ  was  in  ejfect  a  direction  to  the 
sheriff  to  seize  the  goods  of  the  plaintiff.  Secondly^ 
dial  t/te  trespass  was  done  for  the  defendants  use^ 
and  that  lie  subsequently  sanctioned  and  adopted  it; 
Olid  thai  therefore  the  verdict  must  be  entered  for 
the  plaintiff.    Cause  shown  allowed, 

Tde  plaintiffs  in  this  case  appeared  to  show  cause 
against  a  cuuditional  order  obtamed  by  the  defendant 
either  to  enter  a  non-snit,  or  that  the  verdict  had 
for  the  plaintiff  should  be  entered  for  the  defen- 
dant in  pursuance  of  the  leave  reserved  by  the  learned 
juilge  at  the  trial  The  case  was  tried  after  Michael- 
mas Term,  1863,  befura  Fitzgerald,  B.  The  pUint, 
which  contained  one  paragraph,  alleged  that  the  de- 


pleader  issue,  31st  January,  1860;  also,  the  inter- 
pleader's issue  in  the  case  of  Emma  Stratton  r, 
Richard  J),  Lawless,  and  verdict  for  the  plaintiff, 
from  which  it  apiicarcd  the  trial  took  place  on  the 
10th  May,  1860.  The  case  for  the  plaintiff  having 
dosed,  counsel  for  the  defendant  called  for  a  non  suit, 
on  the  ground  that  there  was  no  evidence  to  affect  the 
defendant.  This  the  learned  Baron  declined  to  do. 
The  defendant's  counsel  then  intimated  that  he  did 
not  intend  to  examine  afty  witnesses.  Piaintitf^s 
counsel  then  asked  leave  to  examine  the  defendant, 
by  whom  the  following  evidence  was  given : — **  1  am 
the  defendant;  Mrs.  Alicia  Stratton  owed  me  £'50 
on  a  bill.  1  delivered  the  writ  to  the  sheriff,  and 
endorsed  it  with  my  own  handwriting.  I  did  not  say 
anything  to  the  sheriff.'* — On  cross  examination  the 
defendant  said: — *'  I  interfered  in  no  way  with  the  she- 
riff's executiun  of  the  writ  beyond  putting  the  endoi'so- 
ment  on  it — I  did  not  desire  the  sheriff  to  seize  any 
goods  in  particnisr.  I  had  not  the  slightest  notion  of 
what  the  property  was,  but  I  had  heard  that  Mra. 
fendants  in  January,' 1860,  broke  and  entered  the  |  Stratton,  the  present  plaintiff's  mother,  had  property 


plaintiff's  dwelling-house  and  premises  at  Mespil-parade, 
Dublin,  and  took  therefrom  divers  goods  and  chattels  of 
the  plaintiff,  and  inUr  alia^  horned-cattle,  furniture, 
Ac.,  aUeging  a  continuance  on  the  premises;  damages 
were  laid  at  £200.  The  defendant  pleaded  that  he 
did  not  commit  the  trespasses,,  or  eny  of  them,. in 
fumnipns  and  plaint;  and  the  only  .issue  the  jury  had 
to,  try  w^  whether  the  defendant  oomuiitted.  the 
.tffpipanea  in  plaint  oompUtined  of.  On  the  trial  of 
the  ease  there  were  four  witnesses  examined;  the 
first  was  the  plaintiff,  Emma  Stratton,  who  deposed 
that  in  January,  1860,  she  lived  at  Mcspil  parade; 
that  her  mother,  Alicia  Stratton,  was  then  residing 
in  North  Wales;  and  that  the  plaintiff  owed  no 
money  whatever  to  the  defendant;  but  that  neverthe- 
less "on  the  23rd  of  January,  1860,  a  seixure  was 
made  by  the  defendant's  procurement  of  plaintifi's 
goods  at  Mespil-parade.  That  a  Mr.  Yomig,  of  the 
firm  of  Yonog  and  OroTes^  came  there  and  brought  a 


there.  I  never  heard  that  the  plaintiff  made  any 
claim  to  the  property  at  Mespil-parade  until  the  day 
I  got  the  declaration  made  by  her."  On  bis  re-ex- 
amination.—^ I  heard  before  the  time  of  the  seixure, 
Mrs.  Alicia  Stratton  had  goods  at  Mespil,  and  i  wished 
them  to  be  secured."  The  learned  Judge  told  the  jury 
**  that  in  his  opmion,  there  was  no  evidence  of  any 
authority  given  by  the  defendant  previous  to  the 
seiaure,  to  seise  any  goods'save  those  of  Alica  Stntt* 
^n;  but  if  they  believed  the  aeiaure  of  the  goods  in 
question  was  made  for  the  use  of  the  defendant,  and 
that  he  anbeeqnen^y  aanctioned  and  adopted  theseianii^ 
of  which  there  was  in  his  opinion  strong  evidence,  de* 
fendant  would  be  liable.'*  Thr  jury  foopd  for  the  plaintiff 
damages  £25.  Previous  to  the  finding,  counsel  for 
the  plaintiff  objected  to  that  portion  of  the  chaige, 
''that  there  was  no  antecedent  authority,"  and  called 
for  a  direction  that  there  was  evidenoe  of  such  authority, 
ortobayetheqaeitiontefttottejaiy.  Oousaelforfbe 
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defeadftnL  on  tfie  biber^^and,  tnsfsied  for  a  directibn  fok' . 
the  defeodaat,  on  th»  grbands  that  there  was  no  evidence  j 
of  anteccilenl  aiittioritj;  add  eecondtj,  no  evidence 
that  the.  act  was  done  for  the  defendant's  use,  or\hat 
be  snbseqnentlj'sanctioned  it.  Liberty  was  tberenpon 
reserred  for' the  defendant  to  move  for  a  non-snit,  or 
that  a'Terdict  ebbnld  be  entered  for  the  defendant.  If 
the  Court  sHonld  be  of  opinion  *'  that  there  was  no 
evidea€e»  that  the  trespass  was  done  for  the  defen- 
dant's nae,  or  that  he  subsequently  sanctioned  and 
adopted  it.**.  . 

Hirtm,  Q.t7.  (with  (yDriacoO),  for  the  plaintiff; 
showed  caose  against  making  the  conditional  order 
absolute — relied  on  RowUa  v.  Senior  (8  Q.  B.  677 ; 
WUwn  T.  Twnmtm  (6  Han.  &  Gran.  244) ;  Wihon  v. 
Barker  (Year  Book,  7  Hen.  4,  fb.  35).     . 

Sidney  (with  PurceU)^  in  support  of  the  condi- 
tional oi>der  relied  ou — Childers  r.   Woofer  (6  Jur.' 
N.  S.  444— 29  L.  J.  Q.  R  129—8  W.  R.  321  — 
2 L.T.N.S.49);  WooUny.  WriglU(l  Hnri.&CoL560.) 
PiQOT,  C.B.  (after  9tating  the  pleadings  and  facts  as 
mbove)^ — In  this  case  I  am  of  opinion  that  the  cause 
shewn  mnst  be  allowed,  and  the  verdict  must  stand* 
The  defendant  issned  a  writ  ofJL  fa.  against  one  Alice 
Straiton  on  a  judgment  recovered  against  hei;  and  he  I 
endorsed  that  writ  with  the  endorsement  that  '*  the 
defendant  is  a  wi.dow  ladj,  tnd  resides  at  No.  15  Mes-^ 
pil  Paradet  jn  the  countj  of  the  city  of  Dublin,  where 
she  has  goods  and  chattels.    Signed,  Rl  D.  Lawless."  I 
Under  that  writ  the  goodfi  and  chattels  of  Alice  Strat- 
ton  wore  not  seized,  but  those  of  Emma  Stratton  were 
wroDgfnlly  taken,  the  goods  taken  being,  as  appears 
by  the  finding  ou  the  interpleader  issue,  the  goods  of 
Eoama  Stratton.    Of  the  claim  made  by  Emma  Strat* 
ton,  the  defendant  had  notice  on  the  23rd  day  of  Ja* 
waary,  and  the  sheriff  had  custody  of  them  until  the 
4th  of  Fiebniary  following.     My  brother  Fitzgerald 
WAS  under  the  impression  that  the  endorsement  on  th^ 
writ  wf^  not  an  authority  to  seize  any  goods  save 
those  of  Ar;ce  Stratton^  and  he  so  told  the  jury  on  the 
.  trial    Upon  looking  at  the  authorities  which  wera  not 
Qtte4  at  the  trial,  we  are  of  opinion  that  there  was 
evidence  of  authority  to  the  extent  of  making  the  pre- 
wem  deftiidant «  party  to  the  apt  of  the  sheri£     Per- 
haps there  is  a  misapprehension  as  to  the  meaning  of 
the  term  '^  anthoijty.''    The  sheriff  is  acting  as  the 
oiScer,  and  under  the  antbority  of  the  law,  though 
acting  as  the  agent  of  the  defendant  for  the  purpose 
of  the  seizure.'   Had  the  sheriff  taken  the  goods  of  the. 
plaintiff  withoni  the  procurement  Of  the  defendant, 
then  no  neticn  WMlld  lie;  bet  if  a  party  has  shewn 
4he  goodtf'Of  a  stranger,  and  misleads  the  sherifl^  then 
an'aetion  wHl  lie  against  the  party  so  misleading.   In 
Yf  net's  Abridgment,  Uk  Tmpasa  (P.)  459.  it  is  said, 
Mf  a  man  sues  a-.plalnt  in  a  Conrt,  and  npon  the  at- 
tachment the  bailUTtakes  the  goods  of  a  strenger,  trdA* 
aiA  ekewmg^^ptrocatrtmoA  of  trespass  does 

not  fie  against  the  pUuntifl^  for  he  is  no  party  to  the  Unri 
(Br*  Ofio^and  Officer,  pi  6,  ettes  an  old  casein  the  year 
booksi  1.1  Hen.  490.  Bat  it  is  otherwise  if  he  pro* 
cnire  fo  take  the  i^Ofods.  JSo,  if  in  replevin  the  plaintiff 
shew  the  beasts  of  a  stranger  for  his  own  beasts,  and 
|b^sherift^eath9  beasts,  trespass  lies  against  the  plain- 
tir*  (HfleD,  4, 25).  The  Uw  then  is,  that  when  the 
•iMifViiTMa  a  wioog  perton^  or  takes  the  goods  of  a 


third  person  pointed  put  to  him,  the  party  pointing  onf  cfie 
wrong  person  or  the  irrong  goods,  is  liable.  In  Rowlei 
T.  Senior  (S  Q.  B.,  N.  S.,  677),  G.  recovered  judg- 
ment in  an  action  of  debt  aj^inst  D.,  and  employed 
Ms  aitomey  (to  whom  he  assigned  the  debt  in  repay- 
ment of  advance),  to  sue  out  execution.  The  eltt<>r- 
ney,  who  lived  at  Gfaehenbam,  caused  a  fija,  to  be 
sued  ont,  directed  to  the  sheriff  of  Buckingliainshire 
to  levy  on  D.^s  goods;  and  the  attorney's  London 
agent  endorsed  on  the  writ,  '*  The  defendant  resides 
at  Wolverton,  and  is  an  innkeeper.''  D.  was  at  th<k 
time  residing  with  his  mother-in  law  at  an  inn,  of 
which  she  was  the  proprietor,  at  Wolverton,  and  was 
assisting  her  in  the  management,  but  had  no  interest 
in  the  premises,  or  the  goods  npon.  them.  The  she- 
riff, in  the  execution  of  the  JLfa^  seized  goods  of  the 
motherin-hiw  at  her  inn.  She  bronght  trespass  against 
the  attorney,  and  obtained  a  verdict  upon  issues  joined 
on  pleas  of  Not  Guilty.  On  motion  to  enter  a  verdict 
for  defendant,  it  was  held  that  the  verdiet  against  the 
attorney  was  maintainable,  the  facta  furnishing  evi- 
dence that  he  had  directed  the  sheriff  to  levy  ou  the 
plaintifl^s  goods,  and  Patteson,  J.,  in  delivering  judg- 
ment in  that  case,  says,  **The  only  question  is,  whether 
defendant  directed  those  goods  to  be  seized  which  are 
the  subject  of  the  action ;  he  was  a  stranger  to  the  act 
of  trespass  itself;  and  the  endorsement  on  thc^  fh. 
was  not  actnallj^  in  his  writing,  but  the  circurastancea 
are  these,  the  debt  for  which  the  levy  was  made  had 
been  assigned  to  the  defendant.  lie  acted  as  attorney 
in  suing  out  the  process.  A  fi.  fa  against  the  goods 
of  D.  was  sent  down  from  and  endorsed  by  C.'s  agent, 
with  a  description  of  D.  as  residing  at  Wolverton, 
and  being  an  innkeeper.  He  did  In  fact  reside  at 
Wolverton,  and  at  an  Inn,  but  the  goods  were  the 
property  of' his  mother  inlaw.  He  may  have  more 
interest  in  the  establishment  than  the  plaint  ifi'  admits, 
hut  the  question  of  property  is  decided  by  the  verdict. 
Then  the  only  question  is,  whether  C.  touk  a  part  In 
directing  a  levy  npon  the  plaintiff's  goods.  I  thihk 
it  was  rightly  decided  at  the  trial."  Jarman  v. 
Hooper  (6  Man,  &  Gran.  827)  v\as  an  action  against 
the  sheriff  of  Middlesex  and  A.  for  breaking  and  en- 
tering ^he  dwelling-house  of  the  plaintiff.  The  she- 
riff^ In' their  third  |ilea,  justified  entering  the  house 
nnder  a  writ  of  ^.  fa.  issned  against  the  good-^  of  the 
plaintiff  by  A*  To  this  plea  the  plaintiff  replied  that 
the  writ  did  not  issue  against  the  goods  of  the  plnin- 
tiff.  It  appeared  that  A.  hiad  obtained  judgment 
against  Joseph  Jarman,  the  son  of  the  phuntiff,.  and 
thereupon  issned  a  >S.yh.  against  Joseph  Jarman  with- 
out any  further  description,  nnder  which  the  goods 
of  Joseph  Jarman  the  eldef  were  taken ;  and  it  waa 
there  held  that  A.  was  liable  in  trespass,  notwith- 
standing he  was  not  proved  to  have  In  any  way  ta* 
terfered,  beyond  giving  instruction  to  his  attorney  to 
^ue  Joseph  Jarman  the  son.  It  is  said  by  Lord  Chief 
justice  llndal.  In  giving  judgment  Jn  WiUomr. 
i^mman  (6  Man.  &  Gran.  244),  «'that  if  the  de- 
fendant, Tumman,  had  directed  the  sheriff  to  take 
the  goods  of  the  present  plaintiff  under  a  valid  writ, 
requiring  him  to  take  the  goods  of  another  person  than 
the  defendant  in  the  original  action,  such  a  previona 
fflroctlbn  would  have  made  him  a  trespasser  on  the 
|)rinoi|ile1feal  all  Who  proenre  atmpaas  to  be  done 
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Ar^  trwpaaaere  themselves,  and  the  sheriff  is  not  sap- 
poaed  to  have  taken  the  goods  merely  under  the  an- 
thority  of  the  writ,  but  as  the  servant  of  the  plain- 
lift''  No  donbt,  bat  the  defendant  was  under  the 
impression  that  the  goods  of  Alicia  Stratton  were  on 
the  premises  which  he  pointed  oat  to  the  sheri£  Hb 
evidence  was,  that  he  heard  that  Mrs.  Stratton  (against 
whom  he  had  the  execation)  had  property  at  Bles* 
pil-lMurade;  bat  that  he  interfered  in  no  way  with  the 
writ  beyond  patting  the  endorsement  on  it.  In  the 
above  case  of  Bowles  v.  Senior^  the  defendant  had 
also  endorsed  on  the  writ  *'  that  the  defendant  resided 
at  Wolverton,  and  was  an  inn-keeper.*'  And  Lord 
Denman  said,  in  giving  judgment,  that  by  the  endorse- 
ment the  defendant  in  effect  desired  the  sheriff  to  go 
to  an  inn  at  Wolverton,  kept  by  D.,  to  make  the  re 
quired  levy.  That  he  led  the  sheriff  to  believe  that 
D.  was  the  owner  of  the  honse  in  question,  and  that 
this  amonnted  to  a  direction  to  seize  the  wrong  goods. 
I  think,  then,  that  there  was  evidence  ot  authority  by 
the  defendant  to  seise  the  jguods  of  the  plaintiff.  The 
endorsement  by  Lawless,  the  defendant,  on  the  writ 
was  in  effect  a  direction  to  the  sheriff  to  seise  the 
goods  and  chattels  at  No  15  Me^pil  parade,  which 
was  the  goods  and  chattels  of  the  plaintiff. 

Astoqnestbn  of  ratification,  I  think  my  brother  Fits 
gerald  wa^  right  in  telling  the  jury  that  there  was  strong 
evidence  of  subsequent  latification  by  the  defendant. 
Had  the  scixnre  been  made  by  the  sheriff  without  any 
precedent  aathority  from  the  dtrfeudaut,  and  the  she- 
riff assuming  to  act,  not  for  himself,  bat  for  the  de- 
fendant, that  act  would  become  the  act  of  the  princi- 
pal, if  snbseqnontly  ratified  by  him.  I^rd  Chief 
Justice  Tindal  so  Uiyn  down  the  rule  in  WHwn  v. 
Tummant  ''  that  an  act  done  for  another  by  a  person 
not  assumhii;  to  act  for  hiiai5eif,  but  for  snch  other 
person,  though  without  any  precedent  authority  what- 
ever, becomus  the  act  of  the  principal,  if  subsequently 
ratified  by  himi  is  the  known  and  well-established 
rule  of  law.  In  that  case  the  principal  is  bound  by 
the  ac'rf  whetiier  it  be  for  his  detrement  or  his  advan- 
tage, and  whether  it  be  founded  on  a  tort  or  a  con- 
tract, to  the  same  extent  as  by  and  with  all  the  con- 
sequences which  follow  from  the  same  act  done  by  his 
previiuB  authority."  Snch  wai  the  precise  distinction 
taken  in  the  Year  fiook*  7  Hen.  4,  fo.  35,  it  u  said 
*^  if  the  bailiff  took  the  heriot  dainiing  the  property 
in  kimMlf^  the  subsequent  agreement  of  the  lord 
would  not  amount  to  a  ratification  of  his  autho- 
rity as  bailiff  at  the  time,  btU  if  he  took  it  at 
the  time  as  bailiff  of  the  lord,  and  not  for  himself, 
without,  however,  any  command  of  the  lord,  yet  tht 
tubseqfieni  ratification  of  the  lord  made  him  bailiff  at 
the  time."  The  cam  before  ns  here  is  distinguishable 
from  Woolen  v.  Wright  (I  HurL  A  Colt^  560). 
There  the  qucdtion  was,  whether  defendant  was  liable 
as  a  wrong-doer  for  the  act  of  the  sheriff  in  taking  the 
plaintiff's  goods.  It  there  appeared  by  the  evidence 
that  the  defondant  having  recovered  a  judgment  against 
one  fmann,  issued  a  writ  of  fi  fa-^  which  was  placed 
in  the  hands  of  the  sheriff.  Under  the  colour  of  that 
writ  the  sheriff  seised  the  goods  of  the  plaintiff; 
-1>ut  the  defendant  there  in  no  way  interfered  withi  the 
execution,  bnt  merely  caused  the  process  to  issue,  and 
trespass  was  beU  not  to  lie  against  the  defendant. 


The  verdict  must  be  entered  for  the  plaintiff;  we  most 
therefore  say,  Canse  shown  must  be  allowed. 

iPiTZOKRALD,  B.— I  ttow  thluk  I  WEB  wroug  in  tell- 
ing the  jury  that  in  my  opinion  there  was  no  evidence 
of  any  authority  given  by  the  defendant  previous  to 
the  seixnre.  Bnt  I  am  of  opinion  I  was  tight  in  telling 
them  that  if  they  believed  the  defendant  subsequently 
sanctioned  and  adopted  the  seiiure,  snch  subsequent 
act  would  make  the  defendant  liable. 

HuoHES,  B..  observed  that  the  case  of  WHeon  r. 
Barker^  in  the  Year  Book,  7  Hen.  4,  wae  conclnsive 
on  the  second  point,  namely,  the  anbsequent  ratifica- 
tion. 

Court  of  probate. 

CHfported  by  W.  R.  lllItor,Eiq,LL.D ,  Ban1itar.«UlMr.] 
In  TBI  QOODS  OF  EUZABKTH  RaBQEIH.— /U.  24« 

Heir  at  law  also  next  ofkin^^Order  to  cite* 

Where  the  leir  at  law  of  the  deceased  is  also  a  next 
o/kin^  and  it  is  desired  to  hind  him  by  the  pr*  ceed* 
ings  as  to  the  real  estate^  it  is  proper  to  apply  to 
the  Court  for  an  order  to  allow  him  to  be  cited. 
Dr.  Townsendf  on  behalf  of  Robert  Rankin,  who  was 
named  as  executor  in  the  last  will  of  the  deceased^ 
and  which  purported  to  bear  date  the  4th  June,  1850 
(but  which  wuA  supposed  to  have  been  executed  on 
the  4th  June,  1854),  applied  for  an  order  permitting 
a  citation  to  issue  against  Joseph  Cowan,  the  heir  at- 
law  of  the  deceased,  who  died  seised  of  certain  real 
estates.  Joseph  Cowan  happened  to  be  also  one  of 
the  next  of  kin,  and  oonid,  without  any  leave  of  the 
Court,  be  cited  in  that  character;  bnt  being  aliM)  heir- 
at-law,  it  appeared  from  the  56th  rule  (contentions) 
that  it  was  necessary  to  get  the  leave  of  the  Court  to 
do  60.  In  Emberlty  v.  Trevamon  (29  L.  J.,  Frob,, 
142),  Sir  C.  Cresswell  is  reported  to  have  said  that 
where  the  heir  was  a  defendant  it  was  not  necessary  to 
cite  him  as  heir,  bnt  in  deference  to  the  opinion  of 
counsel  be  there  made  the  order. 

KxATiNOi,  J. — In  my  opinion  it  is  proper  to  make 
the  order  giving  you  leave  to  cite  the  heir>at-1«w, 
and  then  the  one  citation  may  include  him  and  all  tho 
other  next  of  kin,  reciting  in  it  my  order  as  reg^u^ 
the  heir- at  law. 

Order  aoeordinglyi 

Smith  v.  BfiUMKxn  avp  win, 
,  Consead-^CoUe — Compromise* 
In  a  suit  between  the  residuary  legatee  in  a  ¥fiU  (ihert 
being  no  executor  named  in  it)  and  the  next  of  irm 
touching  the  oaUdity  of  that  wUlf  ufhere^   after  a 
plea  filed  by  the  next  of  kin^  the  parties  eonssKtad 
that  the  proceedings  should  cesse^  and  the  pta»n/ijf 
{the  residuary  legatee)  should  hewe  his  costs  in  Me 
cause  out  of  the  estate,  and  the-  defendants  should 
pay  their  own  oosts^  the  Court  refueed  to  ouriae  iheU 
consent  a  ru'e  of  Courts  as  regarded  the  costs: 
E,  M.  Kelly,  for  the  plaintiff^  who.  was  fesiduary  le- 
gatee in  the  will  of  the  deceased,  which  was  in'dlf. 
pnte,  applied  to  make  a  isonsent  a  rule  of  Conrt    The 
defendants  were  caveators  ns  next  of  ki^  and- the 
plaintiff  hiMl  ns  residnaiy  legatee^— there  being  bo  ex- 
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«cator  Dani^  in  tb6.wiHr-prpp9and«d  the  will  in  dis- 
pQt&  ;  Thi  d^ndanta  had  p|eaded^  ajlegiog  oadae 
cx<»ciiCioi|,  oMMital  inca|MdtftaDd  undae  influeace.  The 
oottw^  prqyided  that  all  prooMdipgs  in  the  suit  ahpald 
oeaa^  ao^  that  letters  of  admioli^tration  of  the  goods 
ef  tiM.  deceased^,  with  her  will  annexed,  should  be 
g^uted  ,io  the  •plaiu^til^  and  that  he  ehoidd  have  his 
cofte  is J^e  snit  out  of.  the  estate,  and  that  the  de* 
feqdaiita.jflhpBkl  abide  their  xiwa  costs.  The  ofcyeet  of 
allowli^  tl|e  plaintiff  his  costs  was  that  they  might  be 
allowedja  the  CQurtof  Chancer/. 

Kkatvoc,  J.— ^1  can't  niake^that  consent  a  mle  of 
Conrt.  The  defendants  thereby  admit  that  they  ha^ 
BO  |aieraBt;to  impeach  the  will,  and  conseqaently  'had 
no^wfr  lo,  opas^t  to  the  plaintiff  getting  his  costs; 
no  ope  therefore  consent)  to. the  plaintiff  getting  costs 
bat  hiiBsetf ;  .ABd  I  ha vi^  no.  materials  before  me  to  ena* 
ble  me  to  for^i  an  opinion  if  it  19  a  fit  case  in  wbidh  to 
make  an  onler  that  the  phuutiff  <»hall  have  his  costa 
All  i.aanido  is  to  make  the  consent  a  rule  of  Coart  so 
far  as  atopping  further  proceedings.  If  the  parties 
choose  to  dntw  up  another  consent  in  that  form  I  Will 
make  it  a  rule  of  Conrli,  or  the  Registrar  can  also  do 
so.  Noruk.    ' 


pouos  1^.  Ram 

The  nd6  of^Pfierogative  Vavtt  dJ  to  fdifoHngiiixt 
o/hii^  as  to  cbH8^  9tiU  holds;  and  tket^ore  in  this 
ease  on  account  of&tt  Qftdt  aqe  of  tht'ttstaltffr^  dhd 
Ae  peou&tt  yHmtum  of  Ae  priheipal  UgaUe^  the 
Comt  ikou^Mt  At  neaH  of  kin  shdtdd  ife  ex- 
cusod  from  paying  eosts,  thougfi  they  liad  pleaded 
iMSapadnf  and  undue  influence  and  ioMdrewJ/rom 
^  ease  during 'Us  progress. 
Tbk  facts  snfficientlj  appear  from  the  judgment. 

S^iiNOB,.  J.— This  was  a  suit  to  esUblish  the  wlfl  oT 
one'Thomas  Morgan,  bearing  date  the  29th  May,  1 86?, 
and  propounded  by  the  defendant  The  deceased  lived 
for  some  months  after  the  will  was  drawn.  It  vVas 
attested  by  the  drawer,  Henry  Reed,  and  by  the  phy- 
sician who  attended  the  deceased,  Dr.  M'Evoy.  The 
deceased  was  very  aged— about  eighty;  but  it  ap- 
peared in  evidence  that  he  knew  perfectly  what  he 
was  doing  at'  the  time  of  the  execution  of  the  will  It 
aUo  aj^peared  that  he  did  not  live  on  affectionate  terms 
with  his'heii  oF  liin,  but  was  gi^tty  attached  to  the 
family  of4he  Walkers,  one  of  whom  was  the  pnncipal 
object  of  hV bounty.  Hbs  Walker, >t  his  request, 
lived  m,  anci  ill  tadt  acted  as  honsekeepef  to  his  estab- 
lishment for  Mveral  jears  prior  and  up  to  the  time  of 
his  death.  The  defendants  pleaded  undue  execution, 
want  of  capacity,  and  undue  inflaence;  and  at  the 
trial,  when  the  case  was  too  clear  to  be  further  re- 
suted,  but  after  all  the  expenses  had  been  incurred, 
then  an  appFication  is  made  by  them — first,  that  they 
should  be  allowed  their  co^ts  out  of  the  estate;  and 
failing  in  that,  then  that  they  should  be  excused  from 
piaying  costs.  In  4his  case  it  is  not  necessary  to  go 
into  the  nice  distinctions  which  are  to  be  found  in 
some  of  the  cases  on  these  points.  Here  the  evidence 
in  the  canse  pnts  the  fairness  of  the  transaction,  and 
the  capacity  of  the  testator,  and  everything  else  neces- 
sary to  give  validity  to  the  dbcumenti  beyond  all  ques- 
tion.   Jt  is  true  that  the  testator  was  veiy  ad vn  need 


in  life;  it  is  also  trne  that  id)ont  three  or  four  weeks 
before  the  date  of  the  will  in  dispute  the  doctor  coa- 
sidei'ed  that  the  deceased  was  not  then — ^to  use  his 
own  words— tip  to  making  a  will;  but  he  quite  reoo« 
covered,  and  was  at  the  time  In  question,  perfectly 
competent  and  knew  what  he  was  doing.  Then  the 
next  of  kin  allowed  the  will  to  be  proved  ui  common 
formf  they  entei'ed  no  caveat;  they  lived  near  the 
deceased,  were  well  acquainted  with  the  drawer  of  the 
will  and  the  doetor-^the  ether  attesting  witae8s--^ad 
had  abundant  opportunity  to*  make  enqniries,  but  not 
only  did  they  not  make  such  enquiries^  but  one  of  the 
next  of  kin  wrote  to  the  principal  legatee  congratulat- 
ing her  on  the  sttbjeot  of  the  will;  aud  then  at  the 
expiration  of  one  month  after  probate  they  commence 
this  suit.  On  axxsonnt  of  the  great  age  of  the  def> 
oeased,  and  on  account  of  the  principal  legatee  lu  the 
will  having  been  his  honsekeeper  and  resident  in  his 
iKwse,  r  think  it  is  quite  enoogb  to  excuse  the  next 
«f  kin  from  payment  of  costs;  bat  on  the  other  liaod 
the  Aiets  in  this  case  to  which  I  have  referred  do  Jioi 
jastify  me  in  giving  them  costs..  ^Next  of  kin  are 
fikvored  m  this  Coait  and  were  favored  In  the  Prero- 
gative  Court  in  this  respeoi;  and  it  was  painful  toaie 
that  I  oottld  not  approve  of  <ir  Mow  some  of  Sir  0. 
CreswelPa  jadgnoifts  to  the  contrary ;  but  I  felt  that 
I  was  beand  by  the  decisioas  of  the  Prerogative 
Oonrt,  and  I  oousidensd  that  neither  he  nor  I  hi^  any 
anthority  tt>  depart  from  or  abandon  those  cases.  I 
am  therefore  much  gratified  by  the  recent  ^iecision  of 
Sijr  J.  P.  WUd  in  Mi^d  v.  Qard^^Z  L.  J.  Prob.  7)i, 
in  which  the  nest  of  kw  are  Testored  to  their  |iroper 
position,  thengh  I  aad  not  sure  that  4t  may  not  tend  to 
enooarage  lit^tiea.  Bnt  I  think  it  right  to  warn 
parties  that  tbongh  ^he  old  rule  un  this  respect  is  re- 
stoiied,'still'a  grave ^ty  rests  on  the  Court;  and  if 
psrties  ehoose  to  embark  in' an  nnsusoessful  litigatioa 
without  reasonable  or  proner  grounds  to  jiustify  them, 
the  Court  will  not  allow  them  their  costs  for  so  doing 

Coaniel  for  the  pluDtiff— Dr.  BalL  QXI^M.  Mora%  (ifi^ 
and  &  Johnston. 

Coanwl  for  tha  dorondant— Dr.  Walah,  <^G^  Dr.  Chatter- 
ton,  Q  C,  and  Dr.  Tofrnseud. 


Campbell  v.  Campbell. 

New  trial—Evidence  of  one  witness^  not  credited^  af- 
fects etUire  case — Second  trials  ^rotuids  for^  as  re- 
gards  inheritance. 
Where  an  important  witness  in  the  case,  who  had 
ample  opportunities  oj  knowing  the  capacity  and 
testamentary  intentions  of  the  testator,  and  had 
written  letters  at  the  time  to  the  defendant  detailing 
the  facts,  not  consistent  with  the  evidence  lohic/i  he 
gave  at  the  trials  the  judge  directed  the  jury  not  to 
be  content  with  only  striking  out  his  evidence  if  they 
disbelieved  it,  but  that  it  reflected  on  the  entire  case 
of  the  defendant    H  eld  a  correct  direction.    Where 
there  is  no  allegation  of  surprise,  mistake^  accident, 
or  newly  discovered  ewdence,  a  new  trial  is  *iot  con- 
sidered requisite  ^ven  where  the  title  to  an  inherit' 
ance  is  involved. 
Whiteside,  Q.C.,  moved  on  behalf  of  the  defendant 
for  a  conditional  order  for  a  new  trial  of  the  case,  on 
the  grounds— 'first,  that  if  the  jury  believed  the  evi- 
dence  of  a  Mrs.  Chapman  and  a  Mr.  M'Gowan,  there 
was  am[)le  evidence  of  undue  influence,  and  a  verdict 
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shoald  on  that  groand  have  been  found  for  the  defen- 
dant    Secondly*  that  eren  if  the  jnrj  were  not  eatia- 
fied  with  the  evidence  of  those  two  persona,  or  of 
either  of  them,  it  should  not  prejodice  the  Jury  against 
the  other  evidence  in  the  case  on  which  they  ought  to 
have  found  a  verdict  for  the  defendant,  and  that  the 
verdict  was  against  the  weight  of  evidence;  and  also 
that  no  question  was  left  to  the  jury,  but  that  in  fact 
hb  lordship's  charge  was  an  express  direction.     He 
also  relied  on  the  Unci  that  one  trial  was  not  sufficient 
to  bmd  the  title  to  the  inheritance. 
'     The  wni  and  codicil  in  dispute  were  those  of  a  Dr. 
Campbell,  a  native  of  Ireland,  but  who  died  resident  at 
Portsea,  in  England.  The  will  was  dated  the  tfth  Sept. 
1862,  and  the  codicil  the  2l8t  Feb.  1863.      By  the 
will  he  left  to  hia  wife,   the  pUdntiff,  absolutely, 
his  personal  property  amouotlog  to  about  ig600;  and 
his  real  estate,  worth  about  £160  per  annum,  he  de- 
vised to  his  brothers  for  life,  with  remainder  to  his 
nephew,  John  Campbell,  in  fee.    By  the  codicil,  after 
giving  the  real  estate  to  his  wife  for  life,  he  gave  the 
remainder  in  fee  to  his  nephew,  James  Young.     An 
earlier  will  had  been  also  made,  dated  the  27th  Nov., 
1862,  which  gave  a  life  eaUte  to  the  wife,  and  gave 
the  reminder  in  everything  to  this  James  Youpg.  The 
same  solidtor  had  drawn  all  the  instruments,  but  the 
witnesses  to  them  were  different.     The  tesUtor  died 
on  or  about  the  27th  Febmaiy,  1863,  three  days  after 
the  making  of  the  eodidl.    The  plaintiff  had  pro- 
pounded the  will  and  codicil;  and  the  defendant,  a 
brother  of  the  deceased,  and  one  of  his  next  of  kin 
and  his  heir-at-kw,  in  his  plea  impeached  both  docu- 
ments, on  the  ground  of  mental  inciq[Nicity,  and  more 
particularly  of  nudue  influence  exercised  on  the  de- 
ceased by  the  plainti£    The  prhicipal  witness  for  the 
plaintiff  was  the  solicitor  who  drew  the  several  docu- 
ments from,  as  he  deposed,  the  direct  instructions  of 
the  deceased;  and  he  and  the  several  attesting  wit- 
nesses, of  whom  some  were  the  medical  gentlemen  in 
attendance  on  the  deceased,  deposed  fully  and  posi- 
tively to  his  perfect  capacity  and  freedom  from  any 
importunity  or  undue  influence.    There  was  evidence 
also,  both  parol  and  documentary,  to  show  that  he 
disliked  his  brothers,  and  did  not  intend  them  or  their 
children  to  be  objects  of  his  bounty;  but  that  his  ne- 
phew, James  Young,  who  was  on  a  visit  with  him 
shortly  before  his  death,  was  his  principal  object  of 
affection.     For  the  defendant,  the  principal  witnesses 


his  evidence.  The  defendant  and  others  of  the  rela- 
tives were  also  examined  in  support  of  the  defence. 
The  learned  Judge,  in  his  charge,  directed  the  atten- 
tion  of  the  jury  specially  to  the  evidence  of  Mrs. 
Chapman  and  M'Gowan,  and  <M)mmented  strongly  on 
it;  and  especially  told  the  jury  that  if  they  did  not 
believe  that  of  M^Gowan  they  would  not  deal  fairly 
to  the  plaintiff;  unless  they  considered  the  rest  of  the 
defendant's  evidence  in  reference  to  and  in  connexion 
with  it;  but  that  if  they  believed  his  evidence,  there 
was  abundant  evidence  to  sustain  the  defence.  The 
jury  found  a  verdict  in  favour  of  the  vafidity  of  the 
will  and  codiciL 

Counsel  now  contended  that  no  queation  of  fact 
had  been  left  to  the  jury,  and  relied  on  the  sud- 
den change  of  intention  as  reflecting  strongly  on 
the  transaction  and  the  exclusion  of  the  relatiooB 
of  the  deceased— JSoyee  v.  Boasborwgh  (6  H.  L.  2  & 
49):  counsel  also  referred  to  Von  Stentz  v.  Comtfn 
(12  Ir.  K.  R.,  622),  Cur.adv.vuU. 

Keatinqb,  J.,  having  recapitulated  the  &cts  al- 
ready stated,  said  that  it  struck  him  as  very  impor- 
tant that,  by  the  eariier  will  of  the  27th  November, 
1862,  the  testator,  after  giving  his  wife  a  life  estate 
in  both  real  and  personal  estates,  then  left  all  to  James 
Young.  It  showed  that  James  Young  was  the  ob- 
ject of  his  bounty;  and  that  the  deceased  was  quite 
clear  as  to  the  intention  of  the  codicil,  and  what  the 
change  was  which  it  affected  in  the  disposition  of  his 
proper^.  The  witnesses  to  the  several  transactions 
were  different»  though  the  attorney  was  the  same,  and 
the  evidence  of  two  physiciAns  and  a  clergyman — all 
intimate  with  the  testator — was  before  the  jury,  and 
it  proved  beyond  all  question  a  sound  mind.  It  was 
said  that  he  left  no  question  to  the  jury,  whereas  he  told 
them  that  there  was  abundant  evidence  of  nndae  in- 
fluence if  they  believed  it;  and  he  also  told  them  that 
if  they  merely  struck  out  M'Gowan's  evidence  they 
would  not  deal  fairly  towards  the  plaintiff.  He  thought 
then,  and  still,  that  was  right.  He  considered  that 
M*Gowan  was  sent  over  by  the  defendant  and  his  family 
as  a  scout  or  a  spy  to  watch  and  see  how  the  pro- 
ceedings went  on ;  and  they  were  fully  apprized  by 
him  of  the  exact  facts.  If,  then,  fhe  defendant  chose 
to  produce  him  in  order  to  swear  falsely,  in  his  opi- 
nion it  damaged  the  whole  case.  As  regarded  the 
deceased^s  intentions,  it  appeared  also  that  after  the 
execution  of  the  will  James  Young  had  been  at  Port- 


were  a  Mrs.  Chapman,  in  whose  house^  the  deceased  i  ^ea.     The  depeased,  it  appeared,  was  very  fond  and 


bad  lived,  who  deposed  to  conversations  with  the 
plaintiff  on  the  subject  of  aiding  her  to  get  from  the 
testator  a  will  or  codicil  leaving  the  real  estetes  to 
her,  and  that  she  declined  to  do  so  as  the  testator  was 
living  in  her  house ;  and  that  then  the  plaintiff,  who  had 
hitherto  been  living  apart  from  the  testator,  caused 
him  to  be  moved  to  her  own  house,  in  which  the  eodi- 
dl was  in  fact  executed.  Another  important  witness 
was  M^Gowan,  who,  if  his  evidence  was  believed, 
gave  abundant  evidence  of  the  most  undue  influence 
on  the  part  of  the  plaintiff,  and  her  exclusion  of  the 
brothers  of  the  deceased  from  the  house.  He  liad 
come  on  a  visit  and  was  in  the  house,  and  was  fully 
aware  of  the  fact',  whatever  they  were.  He  had  also 
written  several  letters  from  Portsea  to  the  defendant 
and  others  of  the  family,  detuling  the  result  of  his 
observations,  and  which  were  quite  inconsistent  with 


proud  of  him ;  and  it  was  proved  by  a  physician  that 
the  deceased  often  spoke  of  him.  Then  as  to  his  bro- 
thers and  their  families,  the  deceased  himself  wrote 
to  Mr.  Wallace  fortfidding  the  Campbells  from  coming 
to  see  him.  Mrs.  Campbell,  the  plaintiff,  had  also 
written  to  the  like  effect;  and  Mrs.  Ronnie  had  proved 
that  it  was  done  by  the  deceased's  desire  and  direc- 
tions. As  to  the  reiTiainiog  grotind,  with  regard  to 
the  right  of  the  dufendaut  to  a  second  trial,  that  is 
quite  displaced  by  the  present  Lord  Justice  Knight 
Bruce  in  the  case  of  Waters  v.  WcUers  (2  DoiG.  & 
Sni.  691)>  whera  there  is  no  allegation,  of  surprise, 
mr:»tHke,  aceident,  or  any  subsequent  discovery  of  a 
material  kind.  Under  these  circumstances  he  could  not 
make  the  order  now  asked  for,  as  the  verdict  was,  to 
his  mind,  quite  according  to  the  evidence. 

....    ,Norul€. 
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Court  of  €i^anttvQ. 

Cooke  v.  Tos  Mabquis  or  Donkau-^o^.  3^  1863. 

AmmI — Annuity^Expedarit  heir — ^PoBt  obit  aeeurit^ 
— Amount  recoverable  on  annuity  hoiuL 

T%e  asnghees  of  a  ^st  obit  eecwrUy  take  U  wUh  no- 
the  of  all  itr  incidents;  and  in  order  ie  ostablish 
the  validity  of  the  security  fhey  mu^  show  that  a 
fwr  conMsralxon  was  given  for  iu 

A  bond  given  to  secure  an  annuity  recked  that  O.  H. 
C  had  contracted  and  agreed  with  R.  EL  for  the  sale 
€o  him  of  a  deferred  annuity;  and  also  recited  that 
mpon  the  treaty  for  the  purchase  of  the  cmnuityyit  was 
w^rted  that  the  payment  of  it  should  be  secured  by 
the  bond  ofO.H.C.ina  sufficient  penalty  and  by 
kiswearantofcttomey  confessing  judgment.  Qnnre, 
in  the  absence  of  any  further  evidence  of  a  contract 
to  gnmt  the  annuity^  could  arrears  of  the  annuity 
be  recovered  to  a  greater  amount  than  thepenaltj 
afthebondf 

ToB  Marquis  of  Donegal,  tbea  Earl  of  Belfast,  the  re- 
spondent in  this  salt,  having  become  inyolved  in  pecu- 
mmrj  embarrassment  daring  the  lifetime  of  bis  father, 
wbo  was  in  possession  of  the  family  estates,  entered 
into  a  series  of  bill  and  raone/  transactions  wit5  Hi- 
cbard  Keilly,  a  bill  discounter  and  money-lender  in 
London.  The  Earl  of  Belfast  having  thos  become  in- 
debted to  Richard  Eeilly,  entered  into  a  certain  bond 
or  obligation  in  writing  nnder  his  hand  and  seal,  bear- 
log  date  the  26th  of  August,  1840,  in  the  sum  of 
£3,200,  which  contained  the  following  recitals  and 
condition: — *' Whereas  the  above  bounden  George  Ha- 
mDcon  Chichester,  Earl  of  Belfast,  immediately  before 
the  execntior.  of  the  above  written  bond  or  obligation 
w«s  or  stood  jnstl>  and  tmly  indebted  unto  the  above 
named  Richard  Eeilly  in  the  full  and  first  sum  of  £1,600 
for  moneys  lent  and  advanced,  pud,  laid  out,  and  ex- 
pended by  the  said  Richard  Eeilly  nnto  or  for  the  use 
and  on  the  account  of  the  said  George  Hamilton  Chi- 
chester, Eari  of  Belfast,  as  he,  the  said  George  Hamil- 
ton Chichester,  Earl  of  Belfast,  doth  hereby  admit, 
declare,  and  acknowledge.  And  whereas  the  said 
George  Hamilton  Chichester,  Earl  of  Belfast,  hath 
contracted  and  agreed  with  the  said  Richard  Eeilly  for 
the  sale  to  him  of  a  deferred  annuity  or  clear  yearly 
snm  of  iS374  8s.  of  lawful  money  of  Great  Britain,  to 
commence  and  become  payable  from  and  after  the  de- 
cease of  the  Most  Noble  George  Augustus  Chichester, 
Marquis  of  Donegal,  the  father  of  the  said  George 
Hamilton  Chichester;  Earl  of  Belfast,  in  case  he,  the 
said  George  Hamilton  Chichester,  Earl  of  Belfast, 
shall  be  then  living,  and  to  be  thenceforth  payable 
during  the  life  of  him,  the  said  George  Hamilton 
Chichester,  Earl  of  Belfast,  by  equal  half  yearly  pay- 
ments, free  from  taxes  and  all  other  deductions  what- 
soever, together  with  such  proportions,  part  of  such 
annuity,  as  hereunder  mentioned,  in  consideration  and 
in  absolute  satisfaction  and  discharge  of  the  said  debt 
or  snm  of  £1,600  so  due  and  owing  fVom  him  the 
said  George  Hamilton  Chichester,  Earl  of  Belfast, 
to  the  said  Richard  Keilly  as'  aforesaid;   but  such 


anDnity,  nevertheless,'  io  be  subject  to  sncb  pi'Or, 
vision  or  agreement .  for  or  in  regard  to  the  re-pni^ 
chase  thereof  as  is  hereunder  written  or  contained. 
And  whereas  upon  the  treaty  for  the  purchase  of 
the  said   annuity  it  was  agreed  that  the   payment 
thereof  should  be  secured  by  the  botid  or  obligation 
of  the  said.  George  Hamilton  Chichester,  Earl  of  Bel- 
fast, in  a  sufficient  penalty,  and  by  his  warrant  of 
attorney  for  confessing  a  judgment,  thereon,  and  it 
was  alflio  agreed  that  the  costs  and  expenses  of  and 
attending  the  contract  for  the  said  annuity,  and  for 
preparing  and  perfecting  the  securities  for  the  same, 
and  for  enrolling  a  memorial  thereof,  should  be  borna 
and  paid  by  the  said  George  Hamilton  Chichester^ 
Earl  of  Belfast;  and  whei'eas,  in  pursuance  and  part 
performance  of  the  said  contract,  and  as  the  consi- 
deration for  the  same,  the  said  Richard  Eeilly  hath 
immediately  before  the  execution  of  the  above  written 
bond  or  obligation,  signed  and  given  to  the  said 
George  Hamilton  Chichester,  Eari  of  Belfast,  a  re- 
ceipt in  writing  in  full  for  the  said  debt  or  sum  of 
£i,600,  so   due  and  owing  to  him  from  the  said 
George  Hamilton  Chichester,  Eari  of  Belfast,  as  afore- 
said, and  hath  delivered  up  to  him  the  said  George 
Hamilton  Chichester,  Eari  of  Belfast,  to  be  cancelled 
all  securities  held  by  him  the  said  Richard  Eeilly  for 
the  same,  as  he,  the  said  George  Hamilton  Chiches- 
ter, Earl  of  Belfast,  doth  hereby  admit  and  acknow- 
ledge,   and  in   consideration   thereof,    he,    the  said 
George   Hamilton  Chichester,  Earl  of  Belfast,  hath 
executed  the  above  written  bond  or  obligation  subject 
to  such  condition  for  making  void  the  same  as  is  here- 
under written.    Now,  therefore,  the  condition  of  the 
above  written  bond  or  obligation  is  such  that  if  the 
above  bounden  George  Hamilton  Chichester,  Earl  of 
Belfast,  shall  and  do  in  the  event  of  his  surviving 
his  father,    the  above-named  Marquis  of  Donegal, 
well  and  truly  pay  or  cause  to  be  paid  nnto  the  above- 
named  Richard  Eeilly,  his  executors,  adunnistrators, 
or  assigns  during  the  remainder  of  the  natural  life  of 
him,  the  said  George  Hamilton,  Chichester,  Earl  of 
Belfast,  one  annuity  or  yearly  sum  of  £374  8s.  of 
lawful  money  of  Great  Britain,  free  from  taxes  and 
clear  of  all  other  deductions  whatsoever  by  equal  quar- 
terly payments  in  eveiy  year;  the  first  of  such  pay- 
ments to  begin  and  be  made  at  the  expiration  of  three 
calendar  months  from  the  decease  of  the  said  Marquis 
of  Donegal,  if  he,  the  said  George  Hamilton  Chi- 
chester, Earl  of  Belfast,  shall  be  then  living,  and  in 
case  the  said  George  Hamilton  Chichester,  Earl  of 
Belfast,  having  survived   his  said  father,  shall  die 
previously  to  or  in  the  interval  between  any  of  the 
said  quarterly  days  of  payment,  then  also  if  the  heirs, 
executors,  or  administrators  of  him,  the  said  Geor«;e 
Hamilton  Chichester,  Earl  of  Belfast,  or  any  of  them, 
shall  and  do  within  fourteen  days  after  his  decease, 
well  and  truly  pay  or  cause  to  be  paid  nnto  the  said 
Richard  Eeilly,  his  executors,  administrators,  or  as- 
signs a  propoitional  pait  of  the  said  annuity,  for  or 
in  respect  of  the  time  which  at  the  decease  of  the 
said    George  Hamilton   Chichester,  Earl  of  Belfast^ 
shall  have  elapsed  of  the  then  current  quarter  of  a 
year  of  the  said  annuity,  then  the  above  written  bond 
or  obligation  shall  be  void  and  of  no  effect;  and  if 
the  said  George  Hamilton  Chichester,  Earl  of  Belfast, 
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Bhail  at  any  time,  either  io  the  lifetiioe  o.^  t!ie  aaid 
Ifarqnii  of  Pofiegal,  or,  aftjpr.warda,  t>e  dQ8iix>ii(i  of 
reparchaaiog  the^  eati)  anuqily  or  j$ir\y.  -eniq  of 
£374  88.,  aud  of  aacb  hU  inte^tipp  ^ball  giv^  notice 
in  writing  iuito  the  eaid.  Richard  SeUJjK^  htQ  ei^cutors, 
adminidtrators,  or  aasigniB,  by  liho  epacQ  idf.  threi 
calendar  moDths,  and  shall  a^  the  epd  of  such  thre^ 
calendar  months  pay  ant6  the  sai^.  Ricliar^)  JCeillyt 
bid  execntors^  administrators,  or  assigns,  ,all  and 
every  sum  and  snms  of  money  >vhatev0r,  if  anyt  that 
shall  then  be  dne  for  the  an^rs  of  ,the  said  annuity, 
together  .with  a  proportional  part  of  (he  said  annnity, 
in  case  the  sabie  shall  then  have  become  payabb  as 
aboye- mentioned  for  the  time  which  shall  then  have 
elapsed  after  the  then  carreut  quarter  of  a  year  of  the 
•aid  annuity,  up  to  and  inclusive  of  the  day  of  re- 
purchasing the  same  as  aforesaid,  together  with  all 
costs,  charges,  and  expenses,  if  any, .  which  be,  th& 
iatd  Richard  Keilly,  his  executors,  j^dminbtrators,  or 
assigns,  shall  have  incurred  or  be^n  put  unto  by 
reason  or  on  account  of  the  non-payipent;  of  the  said 
anuuity,  (in  case  the  same  shall  then. have  become 
payable)  or  any  part  thereof,  and  shall  also  pay  to  the 
aaid  Richard  Keilly,  his  executors,  administrators,  or 
assigns,  such  sum  of  lawful  money  of  Great  Britain, 
as  next  hereinafter  nientiooed,  that  is.  to  say,  in  case 


of  Trinity  Term,  1840,  entered  on  the  bond  was  as- 
signed to  the  same  parties  b]rmohard.KmUy,  aa  se- 
curittes  for  (be'paymeilY  of  a  sntn  of  £6,604.  By 
an  in4eiKIM«^4MMl  tlltf  2eth  <^  ApfH;  184«f  *  Mihard 
Keilly  assigned  to  Jamc^  Mnllock  lUiA  Joseph  Mpors, 
iW^a/Sa, 'tVts''Boiid  and  the  annoiiy  bf  !£3)4  Ss., 
titercby  conditiioBed.to.;)i)e  f^dj^und  »«U.  ledempUon 
money  to  be  ps|djfo;r  thesi^^t,  and  all  tha  arrears  of 
the  annuity,  and  al]  sorpfus  money  that  might  arise 
or  beeome'payaMe  m-respact  ofJt,  and  also  ihe  jndg- 
m^ftt'of  Trinity  Term,  1 841, Via  tmst.rfor  James 
Mdlloek  and  Josepti  Moore^. as  -execntors  o£  John 
Houlditcb,  and  in  trust  for  John  Theobald  and  Richard 
K;  L&ne,  to  secure  the  payment  of.  cett«n  aams  of 
money  due  t6\ them  respoctiydy  by  Mr. .  KeiUj.  By 
aa  indentnre,  bearing  d^te  the  12th  of  March,  1854, 
George  Frere,  the  snrviving  executor  of  the  Rev, 
Robert  H.  Hele,  assigned,  the  secorities  before  men- 
tioned to  Robert  HildyanL  On  the  loth  of  March, 
1856,  tha  executors  of  John  Theobald,  the  peii- 
tlonera  in  the  present  matter,  filed  ^  cause  petition  in 
tfa<6  Court  of  Ohancery,..  ia  Ireland^  against  the 
Mftrqnir  of  Donc^d,  for  the  pnrpose  of  raising  the 
amount  due  and  payable  on  foot  of  the  jadginent  eh- 
■tained  by  Richard  Keilly  against  the  Marquis  of  Doue- 
'gal'  ka  of  Trinity  Term,  1840,  and  a  certain  other 


such  payments  shall  be  so  made  at  any  time  l>eforo  i  judgment  not  necessary  to  particularise.     By  a  decre 


the  expiration  of  one  year,  from  the  date  of  the  above 
written  bond  or  obligation,  then  the  sum  of  £1,864,* 
and  in  case  such  payment  shall  be  so  made  at  any 
time  after  the  expiration  of  such  first  year,  and  l>e- 
fore  the  expiration  of  the  second  year,  from  the  data 
of  the  above  written  bond  or  obligation,  then  the 
sum  of  £2,136,  and  in  case  such  payments  shall  be 
BO  made  after  the  expiration  of  such  second  year,  and 
before  the  expiration  of  the  third  year  from  the  date 
of  the  above  written  bond  or  obligation,  then .  the 
sum  of  £2,440,  and  in  case  such  payments  shall  be 
so  made  at  any  time  after  the  expiration  of  such  third 
year  from  the  date  of  the  above-mentioned  l>ond  or 
obligation,  then  the  sum  of  £4,832,  and  shall  make 
such  payments  without  any  deductions  whatsoever, 
then  and  in  such  case,  he,  the  said  Richard  Keilly, 
his  executors,  administrators,  or  assigns,  shall  and 
will  accept  the  same  as  and  in  full  for  the  absolute 
re-purchadC  of  the  said  annuity  or  yearly  snm  of 
£374  8s.,  and  then  and  in  such  case  the  same  an- 
nuity shall  cease  and  determine,  and  be  no  longer 
paid  or  payable,  and  the  above  written  bond  or  obli- 
gation shall  in  such  case  also  be  void  ai\d  of  no  effect." 
The  Marquis  of  Donegal,  the  father  of  the  respon- 
dent, died  on  the  5  th  of  October,  1844,  leaving  the 
respondent  heir  to  his  title  and  estates  hjm  surviving, 
and  upon  this  the  annuity  covenanted  for  as  above 
stated  became  payable. 

By  virtue  of  a  warrant  of  attorney,  bearing  date  the 
26th  of  August,  i  840,  from  the  Earl  of  Belfast  to  Richard 
Keilly,  judgment  was  entered  up  upon  this  bond  in  the 
Court  of  Queen's  Bench,  Ireland,  as  of  Trinity  Term, 
184U,  for  the  sum  of  £3,200  principal, and  £2  Is.  1  Id 
costs.  By  an  iudenture,  dated  the  i  3th  of  Jan  uary,  1 841 , 
Richard  Kuiliy  assigned  amongst  other  securities  this 
bond  of  the  26th  August,  1 84U,  to  the  executors  of  the 
Rev.  Robert  H.  Hele,  aud  by  another  indenture,  bear* 
iug  date  the  1 3th  of  November,  1841,  the  judgment 


tal  order  of  Master  Murphy  in  this  matter,  dated  the 
23rd.of  June,  I859>.  the  Judgment  of  Trinity  Term, 
1840,  was  declared  to  be  well  charged  on  the  estates 
of  the' Marquis  of  Donegal,  and,th^  amount  dne  to 
the  petitioners  on  foot  of  it  was  thereby  found  to  be 
£2,200,  and  it  was  ordered  that  the  oetitioners  were 
eatitledto  have  a  receiver  appointed  over  the  life 
estate  of  the  Marquis  of  PonegiL     The  Marqnis  of 
Donegal  having  given  security  to  the  execntors  of 
Robert  HlUTyard  for  the  amount  due  to  them  on  foot 
of  these  judgments,  an(t  also  the  sum  to  which  they 
were  entitled  as  assignees  of  Richard  K.   Lane,  by 
leave  of  the  Court  brought  in  the  whole  amount  of 
the  penal  sum  of  £3,200,  recovered  by  the  judgment 
of  Trinity  Term,  1840,  and  paid  it  over  to  William 
Crooke   and   William  Patience,  the  petitioners.     A 
supplemental   petition  was  subsequently  filed  by  the 
petitioners,    praying  that  the   Marquis   of  Donegal 
might  be  directod  to  bring  in  the  arrears  of  the  an- 
nuily,  which  amounted  then  tp  nearly  £5,000,  and 
Master  Mm  phy,  by  a  further ,  decretal .  order  of  the 
1st  of  June,  1861,  found  that  the  claims  of  Robert 
Hildyard's  executors  had  been  fully  satisfied,  and  it 
was  declared  that  the  petitioners  on  behalf  of  them- 
selves and  the  execntors  of  John  .Houlditcb  and  Richard 
K.  Lane  were  entitled  to  an  assignment  to  a  trustee 
of  all  the  other  securities  vested  in  Robert  Hildyard's 
executors,  and  they  were  thereby  ordered  to  bring  in 
the  bond  for  securing  the  annuity  of  £374  8s.,  and 
to  assign  the  same  to  a  trustee  for  the  purpose  of 
suing  for  the  recovery  thereof,  and  qs  to  the  arrears 
of  the  annuity,  it  was  ordered  and  declared  that  tbo 
petitioners  should  be  at  liberty  to  proceed  at  law,  or 
by  a  substantial  suit  in  equity,  to  enforce  the  arrears 
so  claimed  to  be  due.     By  subsequent  ordera  of  the 
Master,  dated  the  16th  of  July,  1861,  aiid  the  lOtb 
of  February,  1862,  respectively,  the  petitioners  were 
appomted  trustees  of  all  the  securities  vested  lu  ths 
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f  xecnton  of  Robert  Hildyard,  and  also  trnstees  of  the 
deed  of  the  28th  of  ApriU  1846.     A  caase  petition 
waa  eocordiBgl/ filed  on  the  26th  of  March,   1862,1 
whereby  the  petitioners  prayed  that  an  account  might 
be  takeo  of  the  snm  dae  for  arrears  of  the  annaity, 
mad  Ibmi  it  might  be  declared  that  the  petitioners  were 
eetitled  to  a  specific  performance  of  the  agreement 
entered  into  by  the  respondent,  the  Marquis  of  Done- 
gel,  and  Richard  Keilly,  and  his  assigns,  and  that 
the  respondent  might  be  ordered  to  pay  to  the  peti- 
Hoeers  the  arrears  of  the  annuity  so  ascertained  to  be 
doe.     The  respondeat  by  bia  afiidayit  in  reply  stated 
that  at  the  time  at  which  the  bond  was  executed  he  ' 
was  ia  embarrassed  circumstances,  and  had  frequent 
money  dealings  with  Richard  Keilly,  who  was  well 
acqaainted  with   the  position  of  his  affairs.    That 
Richard  Keilly  made  advances  of  money  upon  bills 
drawn  by  him  and  accepted  by  the  respondent,  (fre- 
qaeotly  in  blank)  and  was  in  the  habit  of  charging 
disooant  on  snch  bills  at  a  rate  which  was  never  less 
than  £20  per  cent,  per  annum.    That  previous  to  the 
execatiou  of  the  bond  of  the  26th  of  August,  1840,. 
Riehaid  Keilly  was  the  holder  of  a  number  of  these 
bills,  which  were  overdue  and  unpaid,  and  the  cou- 
sderation  for  the  execution  of  the  bond  was  the  re- 
delivary  of  these  bills  and  the  advance  of  a  small 
anm  of  money,  abont  £100,  and  that  the  statement  of 
the  consideration  in  the  bond  to  the  effect  that  the 
respondent  was  jastly  and  truly  indebted  to   Kicbard 
Ke^lj  In  the  snm  of  £1,600,  for  monies  lent,  ad- 
vanced, and  paid  by  him  for  the  use  of  the  respondent, 
was  a  false  and  untrue  reeitaL    That  the  amount  due 
at  the  time  was  not  more  thain  the  principal  sum  of 
£800.     That  no  contract  or  engagement  of  any  Icind 
with  respect  to  the  grant  of  the  annaity  or  to  the 
payment  of  or  securing  the  same  was  ever  entered 
hito,  except  so  far  as  appeared  by  the  bond,  and  that 
in  fact  the  bond  was  given  as  a  means  of  satisfying 
the  daim  of  Richard  Keilly  in  respect  of  the  annuity. 
That  the  respondent  having  elected  to  proceed  on  foot 
of  the  judgment  of  Trinity  Term,  1840,  could  not 
new  sae  npon  any  supposed  contract  contained  in  the 
bond,  and  then  even  if  such  contract  were  considered 
to  exist,  a  snit  in  respect  to  it  was  barred  by  the 
Sutnte  of  Limiutions;  and  the  respondent  relied  npon 
this  as  both  a  bar  to  the  claim  to  the  annuity,  and 
to  any  arrears  which  aocmed  due  «x  years  before  the 
filing  of  the  petition. 

Brewtier,  QC,  (with  him  Lawry,  Q,G^  and  W. 
C.  Kingy  for  the  petitioner* — This  is  not  the  case  of 
an  ordinary  money  bond,  on  which  no  more  than  the 
penalty  can  be  recovered.  The  contract  to  grant  the 
annuity  is  not  contained  in  the  bond,  but  evidenced 
by  it;  and  it  is  now  a  settled  and  well  recognised 
principle  that  when  there  is  aa  independent  agree- 
meot,  the  relief  granted  will  not  be  confined  to  the 
amonnt  of  the  penalty.  In  Jmodins  v.  AgaU  (3  Sim., 
129),  the  Vlee-Chanoellor  says: — *'  Upon  looking  into 
this  case,  it  appears  to  me  that  whenever  there  is  a 
distinct  agreement  that  a  thing  shaB  be  done^  whether 
it  be  the  conveyance  of  an  estate,  the  rdUnquishmeat 
of  a  right,  the  payment  of  an  annnal  snm,  or  the  pay* 
meat  of  a  sum  indefinite  in  amount  (as  In  the  case  of 
WiemhoU  v.  Logan\  there,  notwithstanding  the 
agreement  appears  in  the  form  of  a  bond  with  a  pe- 


nalty, the  Court  will  consider  that  the  recital  in  the 
condition  of  the  bond  is  evidence  of  the  agreement, 
and  will  not  limit  the  relief  it  gives  to  the  amount  of 
the  penalty.*'  In  Jfffriea  v.  Alexaivder  (8  Q.  of  L^ 
Ga.  594),  at  p.  657,  Lord  St.  Leonards  thus  ex- 
presses himself — '*  Equity  in  the  case  of  a  bond  to 
settle  a  oeitain  sum  of  money,  does  not  regard  the 
penalty  or  the  nature  of  the  security,  bat  it  looks  to 
the  act  which  was  intended  to  be  performed,  and, 
therefore,  the  condition  of  a  bond  has  frequently  been 
acted  npon  as  an  agr<>,ement  for  a  settlement.''  The 
same  doctrine  is  also  to  be  found  in  Logan  v.  Wien- 
holt  (4  My.  &  Cr.  561).  As  to  the  other  questions, 
the  following  authorities  were  cited — Bannatyne  v. 
Barrington  (8  Jr.  Gh.  Rep.  150;  s.c.,  on  appeal,  9 
Ir.  Gh.  Rep.  406);  Ferguton  v.  Lomax  (2  Dr.  &  War. 
120). 

Serjeant  Stdtivan  (with  whom  was  May)  for  the  re- 
spondents.— ^This  is  in  substance  a  petitition  to  enforce 
a  most  nnconsdonable  bargain.  It  pra}  s  for  a  speci- 
fic performance  of  a  contract  made  between  the  re* 
spondent  and  Mr.  Keilly  for  the  payment  of  a  defer- 
red annuity.  The  Earl  of  Belfast,  the  respondent, 
being  in  deep  embarrassment  during  his  father's  life- 
time, fell  into  the  hands  of  Mr.  Keilly,  a  well-kuown 
money-lender  and  bill  discounter,  and  after  a  number 
of  dealings  with  him,  was  induced  to  enter  into  the 
bond  in  question.  Now,  it  is  a  well-established 
and  wholesome  principle  of  Courts  of  Equity,  that 
whoever  deals  with  an  expectant  heir  for  a  roversioii- 
ary  interest,  must  be  prepared  to  show  that  a  fair 
consideration  was  paid.  Such  is  the  doctrine  laid 
down  in  Bromley  v.  Smith  (26  Beav.  644),  the  mar- 
ginal note  to  which  is  to  the  following  effect:  ''The 
general  rule  is  this — where  a  person  desls  with  an 
expectant  heir  for  his  reversion,  the  burden  of  proof 
lies  upon  snch  person  to  prove  the  folmess  of  the 
transaction."  Again,  in  Salter  v.  Bradahaw  (28  L. 
J.,  N.  S.,  Ch.  427;  26  Beav.  161 ;  s.  c,  on  appeal, 
29  L.  J.,  N.  S.,  Ch.  18j,  the  principles  npon  which 
this  Court  acts  are  stated  in  these  words — **  The  pur- 
chase of  a  reversion  cannot  stand  in  equity  unless  the 
purchaser  shows  that  ho  paid  the  full  value  for  it."— * 
Talbot  y.  Staniforth  (1  John.  &  Hem.  484;  31  L. 
J.,  N.  S.,  Gh.  197).  In  Tottenham  v.  Greene  (32  L. 
J.,  N.  S.,  Ch.  201),  it  is  further  lud  down  that  the 
assignees  of  post  obit  security  take  it  with  notice  of  all 
its  legal  incidents,  including  the  right  of  the  rever- 
sioners to  open  settled  accounts  between  himself  and 
the  person  to  whom  he  has  given  the  security. 
The  petitioners  here,  therefore,  though  they  may  not 
have  had  actual  notice  of  the  circumstances  under 
which  the  bond  was  obtained,  are  affected  with  con- 
structive notice,  and  although  the  bond  contains  a 
statement  of  the  consideration  for  .which  the  annuity 
was  alleged  to  be  granted,  the  respoodont  b  not 
thereby  eonduded  from  denying  that  any  snch  consi- 
deration was  given.  Treating  th'is  suit,  then,  as  one 
for  the  specific  |)erformauoe  of  a  ontract  to  grant  an 
annuity  out  of  a  rever»onary  Interest,  h  Is  clear,  npon 
the  authorities,  that  the  petition  must  be  dismissed, 
for  no  pi  uof  has  been  adduced  of  the  value  given  as 
the  time  for  the  annuity;  and  it  ii  on  the  other  hand 
evident,  from  the  extravagant  terms  npon  which  (ho 
annuity  was  made  redeemable,  that  this  was  a  pro- 
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ceediDg  of  great  nnderyalne  and  extortion  on  the  part 
of  Mr.  Reiily.  As  to  the  other  qnestiond  involved 
in  the  case,  it  is  plain  that  this  is  a  bond  to  secure 
an  annuity;  the  agreement  to  grant  the  annuity  is 
part  of  the  bond  itself:  there  is,  in  fact,  no  contract 
outside  of  the  bond,  and,  therefore,  the  case  b  per- 
fectly distinguishable  in  principle  from  Jewditie  v. 
Agate  (3  Sim.  129),  npon  which  so  much  stress  has 
been  laid  on  the  other  side.  The  ddcision  in  that  case 
has  no  application  to  the  present.  There  was  there  a 
distinct  and  independent  agreement  irrespective  of  the 
bond,  the  bond  being  only  a  colUiteral  security.  It 
was  not  a  case  of  a  money  bond,  or  a  bond  to  secure 
an  annuity,  nor  was  the  obligation,  as  in  this  case, 
created  simply  by  the  bond  itself.  In  3  Jarm.  Con- 
veyancing (Sweet.)  pp.  323  &  324,  title  Bond,  the 
following  passages  are  found: — **Butin  equity,  where 
there  is  an  agreement,  and  a  penalty  for  the  breach 
of  it,  the  party  bonnd  cannot  elect  to  pay  the  penalty, 
and  80  discharge  himself  of  his  agreement;  but  it  is 
in  the  option  of  the  other  party  whether  be  will  en- 
force the  contract  or  accept  the  penalty. Mr. 

Justice  Duller  held  that  interest  beyond  the  penalty 
of  the  bond  might  be  recovered  in  a  Court  of  Law  in 
the  shape  of  damages — Lord  Lonsdale  v.  Church  (2 
T.  R.,  388);  but  that  decision  is  now  overruled,  and 
the  established  principle  is,  when  money  is  secured  by 
bond,  only  the  penalty  is  the  debt,  both  at  law  and  in 
equity The  same  principle  is,  of  course,  appli- 
cable to  bonds  given  to  secure  annuities,  the  arrears 
of  which  cannot  be  recovered  beyond  the  penalty." 
In  Butcher  v.  ChurchUl  (14  YesQy,  567),  at  page 

.  575,  Sir  William  Grant  says—"  The  bond  stands  as  a 
security  either  for  the  value,  or  the  payments  of  the 
annuity,  in  this  instance  actually  accrued.  An 
annuity  bond  cannot,  more  than  any  other,  go  beyond 
the  penalty;  but  to  that  extent  the  creditor  has  now 
a  right  to  the  penalty— CroA^e  v.  Bedingfidd  (12 
Sim.  35).  What  is  this  but  an  ordinary  money  bond  ? 
The  respondent,  in  his  answering  affidavit,  swears 

.  that  there  was  no  contract  nor  agreement  of  any  kind 
to  grant  or  secure  an  annuity  except  so  far  as  is 
contained  in  the  bond  itsel£  The  case  b,  in  fact, 
reduced  to  this:  if  the  contract  to  grant  the  annuity  is 

,  contained  in  the  bond,  the  petitioners  should  have  sued 
on  the  penalty  of  the  bond,  which,  however,  they  have 
already  recovered;  if,  on  the  other  hand,  the  contract 
is  independent  of  the  bond,  the  Court  will  not  enforce 
it  after  the  lapse  of  twenty  years — CotUrel  v.  Hoohe 

'.  (1  Doug.  97).  As  to  the  remaining  points  of  the 
case,  this  is  plainly  wholly  an  English  transaction, 
and  if  any  proceedings  could  have  been  taken  they 
should  have  been  instituted  in  England — Bannatyra 
T.  Barrington  (9  Ir.  Ch.  Rep. '  406),  Ferguson  v. 
Lomaz  (2  Dr.  &  War.  120).  The  English  Annuity 
Act,  moreover,  requires  that  the  security  itself  shall  set 
for^h  the  true  consideration,  which  shall  be  in.  money 
alone,  and  that  a  memorial  shall  be  enrolled  in  the 
Court  of  Chancery  containing,  auiongst  6ther  things,  a 
statement  of  the  consideration  money  for  which  the 

'  i^qnuity  has  been  granted.  Now' we  find  thd  memo- 
rial in  tke  present  case  contains  a  milstaltenient'  of 

ihei  consideration,  which  was,' in  reality,  not  the  £1600 
alleged  to  nave  'been  due  to  ;Mr.  Keilly,  but  the  re- 
delivery  of  a  liaAiher  of  bills  and  the  advance  of  £100. 


The  secunty,  therefore,  is  by  the  statute  null  and  void. 
On  a  full  consideration  of  the  case,  it  will  be  seen  that 
it  has  no  merits,  no  equity,  and  no  morality. 

Lowry^  Q^C^  in  reply. — ^Thls  secnrity  is  well  re- 
gistered under  the  English  Annuity  Act,  although  it 
is  not  necessary  that  it  should  be,  for  it  is  an  agree- 
ment to  grant  an  annuity;  and  it  has  been  decided 
by  Nidd  v.  SmUh  (14  Vesey,  491),  that  such  is  not 
within  the  scope  of  the  Annuity  Statute.  It  is  also 
settled  that  a  oonrt  of  equity  will  enforce  specifically 
an  agreement  to  grant  an  annuity — Swift  v.  Swift  (3 
Ir,  Eq.  Rep.;  267);  In  re  Samuel  Lock  (2  DowL  & 
Ryl.  603);  Saltaun  v.  HoUstoun  (1  Bing.  433).  ^yo 
are  not  sning  on  the  bond  but  on  the  contract,  evi- 
denced by'th'd  recital  in  this  bond. 

The  LdRD  Chancellor. — Have  you  given  any  evi- 
dence as  to  the  value  of  this  annuity?  None  wKatso- 
evor.  You  have  taken  this  secnrity  subject  to  all  its 
equities  and  incidents;  and  knowing  the  circumstances 
under  which  it  had  been  obtained,  it  lay  upon  yoa  to 
prove  that  a  fair  bonaflde  consideration  was  given  for 
it  by  Mr.  Keilly.  Not  having  done  so,  I  must  only 
look  to  the  facts  already  in  evidence.  Here  is  an  an- 
nuity, for  which,  if  redeemed  at  the  end  of  the  first 
year,  a  large  sum  is  to  be  given;  if  two  years  elapse, 
the  purcbase^'money  is  to  be  doubled;  at  the  end  of 
the  third  ye^r  it  is  further  increased ;  and  so  it  conti- 
nues to  be  augmented  nntil  it  has  reached  a  sum  which 
is  plainly  far  beyond  the  selling  value  of  the  annuity. 
This  is  a  post  chit  transaction,  and  therefore  it  is  right 
that  everything  in  reference  to  it  should  be  free  from 
any  taint  of  suspicion;  But  the  case  seems  to  be  re- 
duced to  thfs: — If  this  is  taken  as  a  grant  of  an  an- 
nuity it  is  void,  the  memorial  enrolled  being  defectr?e 
in  not  stating  the  true  consideration.  There  is,  as  in 
the  bond,  a  statement  of  a  consideration  of  £1,600, 
the  truth  of  which  is  entirely  negatived  by  the  evidence 
of  the  respondent,  and  there  ^ia  not  a  word  about  the 
bills  or  the  advance  of  JSIO'O.  If  again  it  be  consi- 
dered as  an  agreement  to  pay  an  annuit},  the  Conrt 
will  not  now  grant  the  relief  sought  Tlie  petition 
therefore  most  be  dismissed,  with  costs. 


CRcpoctod  by  WlUUm  Woodfock.  Eiq.,  B«rriftcr..flUliwJ 

[Coram  Lifrot,  CJ.^  Monahan,  C.  J.,  and  Ball 
O'Brien,   Christian,  Hate^,   Eeooh,  and  Fiiz- 

GERALD,  JJ.] 

Bebrb  v.  FLEifiNQ^JVbt;.  7. 
Turbary — Bog — Statute  oj  LinUtatijns— Landlord 
and  Tenant. 

A  reservation  of  turbary  is  noi  repugnant  to  a  grant 
of  bog. 

A  teaerpation  of  turbary  ia  oniy  a  reeervatwn  of  a 
profit  a  prendre,  emd  the  StatuU  of  Limitalions, 
3^4  Wm.  4,c  27,  doeanot  apply  inau^acaee- 

Error  from  the  Court  of  Exchequer.  The  first  para- 
graph of  the  summons  and  plaint  stated 'that  John 
Taaffe,  being  seised  tn  fee-simple  of  the  lands  of  Ma- 
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kensgli,  in  the  ^onntj  of  Sligo,  bj  deed  bMiing  date 
the  22Dd  December,    1820,  granted  and  conveyed 
tbein  anto  James  Fleming  and  Harloe  Fleming,  their 
han  and  asBigos,  as  the  same  were  formerly  held  by 
Midiaal  Feehy,  **  saving  and  reserving  nnto  the  said 
John  Taaire»  his  heirs  and  assigns^  all  woods,  nnder- 
voods,   timber  and  other    trees  nuder  and  above 
gromid,  bat  not  the  mil  on  which  the  same  then  were 
or  tiiereafter  shoald  be  growing;  and  all  mfaies,  mine- 
rals, tmliaij,  patent  privileges,  and  royalties,  of  what 
BAtnre  and  Idnd  soever;  with  fnll  and  firee  liberty  at 
all  times  to  cat,  fell,  grub  np,  raise  np,  manafactnre, 
and  cany  away  the  same;  and  also  to  copse  in  and 
preserve  all  woods  and  underwoods  that  then  were  or 
thereafter  might  be  growing  on  the  said  premises; 
together  with  fall  and  free  liberty  at  all  times  to  make 
anj  roada,   causeways,    walks,    and    watercourses, 
ditcheay  drains,  or  fences,  that  might  be  foand  noces- 
aaiy,"  to  have  and  to  hold  the  said  demised  premises, 
with  Uie  appurtenances,  except  as  thereinbefore  re- 
aerved,  to  James  and  Harloe  Fleming,  their  heirs  and 
assigns  for  ever,  at  the  yearly  rent  of  £85,  late  cnr- 
reocy;  that  by  various  mesne  assignments,  the  above 
rent,  and  also  the  said  tarbary,  and  all  rights  and 
privileges  created  and  reserved  by  the  deed  of  1820, 
were  now  vested  in  the  plaintiff;  and  that  the  de- 
fendants, Ridiard  Fleming  and  Edward  Frazer,  who 
were  in  possession  each  of  one*thii*d  of  the  lands  in 
qoeataoa,  had  by  their  servants  and   undertenants, 
**  dug  np  and  carried  away  a  large  quantity,  that  is  to 
aaj,  1^0  kisbes  of  turf,  on  and  being  part  of  the  turf 
hog  on  the  sud  lands,  so  by  said  indenture  of  the 
22nd  of  December,  1820,  granted,  and  thereby  wrong- 
fhllj  interfered  with  the  turbary  saved  and  reserved 
bj  tbe  same  deed,  and  which  turbary  was  then  as 
aforesaid  btwfuHy  vested  m,  and  of  right  belonged  to 
the  plaintiff  as  his  exclusive  property/'      Tbe  second 
paragnph  pleaded  the  deed  of  the  22nd  December, 
1820/ as  a  conveyance  of  the  lands  by  Taaffe  to 
Jamea  and  Harloe  Fleming,  their  heirs  and  assigns, 
snbjeet  to  the  rent  of  £85,  and  as  a  re-grant  by  them 
to  Taaffe  of  the  turbary,  averring  the  same  grievance 
as    in  the  first  paragraph*      The   third  paragraph 
averred  that  James  and  Harioe  Fleming,  being  seised 
in  fee  of  tbe  lands,  by  the  deed  of  the  22ad  December 
1820,  granted  to  John  Taaffe,  his  heirs  and  assigns 
for  ever,  tbe  exclusive  right  of  turbary  in  and  upon 
the  lands,  that  by  mesne  assignments  that  exclusive 
right  became  vested  in  the  plaintiff;  and  that  after  he 
became  entitJed  to  such  exclusive  right  of  turbary  the 
defendants  having  notice  of  the  premises,  wrongfully 
interfered  with  and  intermptod  such  right  by  digging 
and  cntdog  on,  fuS,  and  from  the  said  turf-bogs  which 
were  and  are  part  of  said  lands,  Urge  quantities  of 
tnrf,  sods,  and  turf,  and  carrying  away  the  same 
whereby  the  pktntiff's  said  right  had  been  and  was 
injnred  and  lessened  in  value.    The  fourth  paragraph 
was  for  trover  by  the  defendants  of  500  loads  of 
tnrC;  the  property  of  the  pUuntiff,      The  first  defence 
(which  was  pleaded  on  equitable  grounds)  to  the  first 
paragraph,  stated  that  by  deed  dated  the  3rd  May, 
179if  one  8ir  Thomas  Dundas,  in  substantially  the 
same  terms  as  those  used  in  the  deed  of  the  22ad 
December,  1820,  conveyed  the  lands  in  question  at 
the  same  rent  and  with  the  same  reservation  to  one 


Knott  and  his  heirs;  that  Dundas,  by  deed  dated  the 
24th  March,  1810,  conveyed  all  bis  interest  in  the 
lands  to  John  Taaffe,  the  grantor  in  the  deed  of  1820 
and  hb  heirs;  that  Knott  died  in  1815,  and  that  all 
his  interest  under  the  deed  of  1791>  vested  in  Wm*. 
Fleming  and  Judith  his  wife;  but  that  such  interest 
was  not  a  legal  one;  that  disputes  arose  between 
Taafie  and  the  Flemings  as  to  the  turbary  on  the  lands, 
in  consequence  of  which,  and  in  consequence  of  the 
Flemings  having  dug  and  carried  away  turf,  Taaffe,  on 
the  1 6th  of  June,  1815,  filed  a  bill  against  the  Fle- 
mings, praying,  amongst  other  things,  an  injunction 
to  restrain  them  firom  cutting,  digging,  or  carrying 
away  any  of  the  said  turbary;  and  further  praying, 
if  his  exclusive  right  to  the  said  turbary  should  be 
denied  or  disputed,  then  that  such  exclusive  right  to 
the  turbary  might  be  established  in  such  manner,  as 
to  the  Court  should  seem  fit;  and  further  praying  an  in- 
terim injunction  against  waste;  that  the  Flemings 
filed  their  answer  to  the  bill,  and  thereby  denied  tbe 
exclusive  right  of  turbary  claimed,  and  that  they  fur- 
ther, on  tbe  23rd  February,   1816,  filed  a  cross  bill 
against  Taaffe,  praying,  amongst  other   things,  that 
Taaffe  might  be  decreed  to  execute  to  them  a  legal 
conveyance  of  the  lands  pursuant  to  the  deed  of  1791, 
and  according  to  the  terms,  true  intent,  and  meaning 
thereof;  and  that  the  respective  rights  of  the  plain- 
tiffs and  defendant  might  be  declared  by  tbe  Court; 
that  Taaffe  filed  his  answer  respecting  tbe  claim  to  ex- 
clusive turbary,  and  that  both  causes  wero  heard  in 
the  month  of  November,  1816;  and  that  on  the  29th 
November,  a  decretal  order  was  pronounced,  which, 
however,  was  never  made  np,  but  is  still  in  minutes, 
directing  both  bills  to  be  retained,  with  liberty  to 
Taaffe  to  bring  an  ejectment  or  other  action  as  he 
might  be  advised  for  recbvery  of  such  part  or  parts  of 
the  premises  as  he  claimed  to  be  entitled  to,  and  di- 
recting the  Flemings  to  take  defence,  so  that  the  ac- 
tion should  be  tried  at  the  then  next  assizes  for  the  Co. 
Sligo;  and  that  Taaffe  should  admit  on  such  trial 
that  a  legal  estate  passed  under  the   deed  of  May, 
1791;  that  pursuant  to  the  order  Taaffe  brought  an 
ejectment  in  the  Court  of  King^s  Bench,  to  recover 
possession  of  part  of  the  said  lands,  and  inter  aliot 
280  acres  of  bog;  that  defence  was  taken  and  the 
ejectment  was  tried  against  William  Fleming,  Judith 
having  died  in  the  meantime;  that  at  the  trial,  the 
judge  directed  a  verdict  for  the  defendant  in  the  ac- 
tion, on  the  ground  that  the  soil  passed  by  the  deed 
of  May,  1791;  that  the  Court  of  King's  Bench,  in 
bancOf  affirmed  the  ruling  of  the  judge;  and  a  final 
judgment  was  entered  for  the  defendant  in  Trinity 
Tenn,  1818;  that  in  the  same  year,  1816,  Taaffe 
brought  an  action  on  the  case  against  William  Fle- 
ming to  recover  damages  for  his  having  been  preven- 
ted by  tbe  said  William  Fleming  from  cutting,  saving, 
and  carrying  away  turf  from  tbe  said  land,  and  for 
converting  to  bis  own  use  large  quantities  of  turf  on 
the  said  lands,  belongmg  to  Taaffe;  that  Fleming 
pleaded  to  such  action  the  general  issue,  and  that  at 
the  trial  Taaffe  was  nonsuited,  and  a  judgment  of  non* 
suit  was  entered  in  Trinity  Term,  1817;  that  Wm« 
Fleming  having  died,  the  Chancery  causes  were  revi- 
ved by   James  Fleming;  and    Umrloe  Fleming,  the 
grantees  in  the  deed  of  1820y  and  were  finally  heard 
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Sn  the  moAth  of  Janatiy,  1820;  that  on  the  28th 
January,  1820,  a  decree  wap  prononnccd  which,  how- 
ever was  not  made  up,  *'  hot  is  still  in  minates,  as  the 
parties  thereto  agreed,  and  did  act  on  the  minutes, 
and  submitted  thereto  ;'*  and  the  said  decree  is  recited 
in  the  deed  of  the  22nd  November,  1820;  that  by 
such  decree  the  bill  of  Taaffe  was  dismissed  with  costs; 
and  in  the  cross  cause  the  Flemings  were  declared 
entitled  to  the  possession  of  the  premises  in  the  plead- 
ings mentioned,  and  to  a  conveyance  thereof  pursuant 
to  the  true  intont  and  meaning  of  the  indenture  of  the 
8rd  May,  1791 ;  that  Taaffe  was  declared  entitled  to 
his  costs  in  the  cross  cause,  and  was  directed  on  pay- 
ment of  sncb  costs  to  execute  a  conveyance  accord- 
ingly, with  a  reference  to  the  Master  to  settle  a  con- 
veyance if  the  parties  differed ;  that  in  pursuance  of 
that  decree  the  deed  of  December,  1820,  which  is  as 
to  the  lands  and  reservation  in  tlie  very  terms  of  the 
deed  of  1791,  was  executed;  that  the  judgments  at 
law,  and  the  decrees  above  stated,  were  in  full  force 
and  effect,  and  that  by  the  said  judgments,  and  the 
aaid  last-mentioned  decree,  the  very  question  raised 
by  the  first  paragraph  of  the  plaint  was  decided. 
The  second  defence  to  the  first  paragraph  statetl  that 
the  indenture  of  the  22nd  December,  1820,  in  the 
said  first  paragrfiph  mentioned,  was  not  fully  set  forth 
because  the  said  indenture,  after  reciting  the  said  In- 
denture of  the  3rd  of  May,  1791,  and  after  fnither 

-reciting  said  indenture  of  the  24th  day  of  March, 
1810,  and  that  said  last-mentioncd  indenture  recited 
that  the  said  Thomas  Lord  Dundas  had  caused  part 
of  his  lands,  including  the  lands  thereinafter  men- 
tioned, to  be  put  up  to  sale  by  public  auction,  on  the 
13th  of  November,  1809*  and  succeeding  days,  at  the 
Royal  Exchange,  in  the  City  of  Dublin,  at  which 
time  and  place  the  said  John  Taaffe,  and  several 
other  persons  attended  and  bid  for  same,  and 
then  and  there  the  said  John  Taaffe  bid  for  all  that 
part  of  the  towns  and  lands  of  Maghenagh,  containing 
517a.,  2r.,  26p.,  arable  pasture,  bog  and  mountain, 
or  thereabouts,  statutes,  &c.,  and  said  last  mentioned 
indenture  recited  that  the  said  John  Taaffe  was  de- 
clared the  purchaser  thereof,  the  said  indenture  of  the 
22nd  December,  1620,  proceeded  to  recite  that  by 
said  indenture  of  the  24th  of  March,  1810,  the  said 
Sir  Thomas  Dundas,  for  the  considerations  therein 
mentioned,  did  grant,  &c.,  unto  the  said  John  Taaffe, 
and  to  his  heirs  and  assigns,  all  that  and  those  the 
lands,  &C.,  of  Makenagh,  therein  mentioned  to  con- 
tain 517a.,  2r.,  and  26p.,  arable,  pasture,  and  moun- 
tain, or  thereabouts,  and  all  the  estate,  &ci  and  the 
said  indenture  of  the  22nd  December,  1820,  after  fur- 
ther reciting  that  the  said  Harloe  Knott,  the  lessee 
named  in  the  said  lease  of  the  3rd  May,  1791,  after- 

'  -wards  died  in  or  about  the  month  of  January,  181 1, 
and  that  by  the  decree  of  His  Majesty's  High  Court  of 
Chancery  in  Ireland  bearing  date  the  28th  January, 
1820,  made  in  a  certain  cause  depending  in  said 
Court,  wherein  the  said  James  Fleming  and  Harloe 
Fleming,  parties  thereto,  were  plaintiffs,  and  the  said 
John  Taaffe^  also  party  thereto,  was  defendant,  it  was  or- 

•  dered,  adjudged,  and  decreed  by  the  Kig'it  Honorable 
the  Lord  High  Chancellor  of  Ireland,  that  the  said 
James  Fleming  and  Harloe  Fleming,  plaintiffs  iu  said 
canie,  were  entitled  to  the  possession  of  the  said  pre-: 


mises  in  the  pleadinp  in  said  cause  mentioned,  being 
the  said  lands  of  Makenagh  hereinbefore  mentioned, 
and  to  a  legal  conveyance  thereof,  pursuant  to  the 
true  intent  and  meaning  of  the  said  indenture  of  the 
8rd  of  May,  1791,  in  the  pleadings  in  said  cause  also 
mentioned,  and  that  the  said  John  Taaffe,  the  defend- 
ant in  the  said  canse,  was  entitled  to  his  coets  incur- 
red in  said  cause,  and  that  the  said  John  Taaffe 
should  accordingly  on  payment  of  said  costs,  execute 
such  conveyance  to  the  said  James  Fleming  and  Har- 
loe Fleming,  and  if  the  said  parties  should  differ  aa  to 
the  form  of  such  conveyance,  it  was  thereby  ordered 
to  be  referred  to  William  Henn,  Esq.,  one  of  the 
Masters  in  said  Court,  to  settle  and  approve  of  a  fit 
and  proper  draft  of  such  conveyance,  to  be  executed 
by  the  said  parties,  said  indenture  of  the  22nd  De- 
cember, 1820,  witnessed  that  the  said  John  Taaffe  in 
pursuance  and  obedience  of  said  decree,  and  for  and 
iu  consideration  of  the  yearly  rents  and  covenants 
thereinafter  reserved,  granted  auto  the  said  James 
Fleming  and  Harloe  Fleming,  and  to  their  heirs  and 
assigns,  all  that  and  those  the  said  town  and  lands  of 
Makenagh,  Ac,  saving  and  reserving  unto  the  said 
John  Taaffe,  his  hein  and  assigns,  all  woods,  nnder- 
woods,  timber,  and  other  trees,  nnder  and  above 
ground,  but  not  the  same  on  which  the  same  then 
were  or  thereafter  should  be  growing,  and  all  mines, 
minerals,  turbary,  patent  privileges,  and  royalties  of 
what  nature  or  kind  soever,  with  full  and  free  liberty 
at  all  times  to  cut,  fell,  grub,  raise  up,  manufacture, 
and  carry  away  the  same,  and  to  copse  in  and  pre- 
serve all  woods  or  underwoods  that  then  or  thereafter 
might  be  growing  on  the  said  premises,  together  with 
full  and  free  liberty  at  all  times  to  make  any  roads, 
causeways,  or  water- courses,  ditches,  drains,  or  fen- 
ces that  might  be  found  necessary,  and  also  full  libei  ty 
of  hawking,  hunting,  fishing,  fowling,  and  sporting,  at  all 
times  ip  and  through  the  said  premises,  for  himself,  and 
other  persons  deputed  by  him,  to  have  and  to  hold, 
&C.,  nnto  the  said  James  Fleming  and  Harloe  Fleming, 
their  heirs  and  assigns,  from  thenceforth,  for  ever 
after,  unto  the  said  John  Taaffe,  his  hdrs  and  assigns, 
the  yearly  rent  of  £85,  to  be  paid  and  payable  by 
two  equal  and  even  payments,  that  is  to  say,  on  every 
25th  of  March  and  29th  of  September  for  ever,  by 
reason  of  which  grant  and  conveyance,  defendants 
averred  that  all  the  bog  and  turbary  in  and  upon  the 
said  town  and  lands  of  Makenagh,  passed  to  and  be- 
came vested  in  the  said  James  Fleming  and  Harloe 
Fleming,  their  heirs  and  assigns,  and  that  the  saving 
and  reserving  of  all  turbary  in  said  paragraph  men- 
tioned, is  repugnant  and  inconsbtent  with  said  grant 
and  conveyance,  and  therefore  nnll  and  void  to  all  in- 
tents and  purposes.  As  a  third  defence  to  the  first 
paragraph,  the  defendants  said  that  the  said  James 
Fleming  and  Harloe  Fleming,  and  those  claiming  nn- 
der them,  including  defendants,  had  been  in  the  ex- 
clusive, undisturbed,  and  adverse  possession  of  all  the 
bog  and  turbary  in  and  upon  the  said  town  and  lands 
of  Makenagh,  ever  since  the  22nd  of  December, 
1820,  and  defendants  relied  upon  an  Act  passed  in  a 
session  holden  in  the  3rd  and  4th  years  of  the  reign 
of  his  late  Majesty,  King  William  the  4th,  and  enti- 
tled, '.*  An  Act  for  the  limitation  of  actions  and  suits 
relating  to  real  property,  and  for  simplifying  the  re- 
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for  trying  the  rights  theretcs"  in  bar  of  the 
pUiotiiTfl  demand  and  cause  of  action,  as  set  forth  in 
Cbenid  first  paragraph.     As  a  second  defence  to  the 
aeeood  pangraph,  the  defendants  pleaded  the  Statute 
of  Limitations  in  the  same  terms  as  in  the  defence  jast 
stated;  and  in  the  same  waj  thej  pleaded  the  same 
statute  as  a  second  defence  to  the  third  paragraph. 
To  all   these  defences  the  plaintiff  demnrred.     The 
groaoda  of  demurrer  to  the  first  defence  to  the  first 
paragraph  were  stated  to  be,  because  it  did  not  appear 
from  the»said  defence  that  the  qnestiou  which  was 
now  raised  by  this  action  a  as  aU^ady  decided  as 
ftlionaio    alleged;  because  it  manifestly  appeared  on 
the  aaid  defence  itself,  that  no  such  question  was  ever 
decided;  because  no  estoppel  against  the  plaintiff  was 
ahewn  ;  because  the  said  defence  did  not  show  that  the 
ddeod&nt  was  entitled  to  a  perpetual  injauction  to  re- 
atraio  or  prevent  the  plaintiff  from  proceeding  against 
the  defendants  for  the  matter  stated  in  said  first  para- 
graph; because  the  indenture  bearing  date  the  22nd 
day  of  December,  1820,  in  the  said  first  paragraph 
mentioned,  was  attempted  to  be  construed  by  matters 
which  could  not  control  or  limit  its  construction  and 
effect;    because  the  said  defence  was  not  pleaded 
either  by  way  of  traverse  or  coafession  and  avoidance; 
and  because  the  said  defence  disclosed  no  grounds  of 
eqnitmble  defence  to  the  matters  stated  in  and  by  said 
first    paragraph.     The  grounds  of  demurrer  to  the 
aecoDd  defence  to  the  first  paragraph  were  stated  to 
be,  because  the  said  defence  did  not  show  any  incon- 
ustency  or  repugnancy  between  the  grant  of  the  bog 
and  the  reservation  of  all  turbary  thereon;  and  be- 
cause it  appeared  by  the  said  defence  that  the  right  of 
torbaiy  was  simply  reserved,  and  that  there  was  no  in- 
coojvistency  or  repugnancy  in  the  granting  of  the  bog, 
and  reserving  all  turbary  therein.      The  grounds  of 
demorrsr  to  the  third  defence  to  the  first  paragraph 
were  stated  to  be,  because  the  Act  of  Parltaroent  in 
the  said  defence  mentioned  had    no  application  to 
tarbary  being  an  easement;  because  the  defendants 
iaad  acquired  no  right  to  the  turbary  by  reason  of  their 
podaesnon  of  the  said  bog  against  the  plaintiff,  the  de- 
fendant holding  said  bog  under  the  said  indenture  of 
the  22nd  December,  1820,  and  paying  rent  therefor 
to  the  plaintiff  thereunder;   because  the  defendants 
were  precluded  from  setting  up  any  right  to  said  tur- 
bary  adrerbe  to  the  pkintiff  while  holding  the  said  bog 
under  said  indentore  of  the  22nd  December,  1820, 
and  paying  rent  therefor  to  the  plaintiff;  and  because 
the   statute  in  said  defence  mentioned  afforded  no 
gronnd  of  defence  against  the  right  of  the  plaintiff  to 
aaid  turbary.     The  grounds  of  demurrer  stated  to  the 
second  defence  to  the  second  paragraph,  were  the  same 
as  those  stated  to  the  third  defence  to  the  first  para- 
graph.    The  grounds  of  demurrer  stated  to  the  second 
defence  to  the  third  paragraph  were,  because  the  said 
Act  of  Parliament  in  the  said  defuaoe  mentioned  had 
no  application  to  a  mere  right  of  turbary,  being  an 
eaaement;  and  becaase  the  alleged  adverse  possession 
of  the  easement,  or  right  referred   to,  afforded  no 
grounds  whatever  for  resisting  the  plaintiff  in  the  exercise 
of  the  said  easement,  or  right  which  admittedly  be- 
came vested  in  the  plaintiff.      Upon  the  argument  of 
the  demurrer,  the  Coilrt  of  Exchequer  gave  judgment 
for  the  plaintiff,  whereupon  the  defendant  brought 


M^Donogh^  Q^G.^  and  Ince  for  the  appeal. — ^Tbe 
plaintiff  is  estopped  by  the  decree  in  the  equity  snit. 

S Fitzgerald^  J. — The  reservation  of  turbary  in  the 
eed  of  1 820  is  inconsistent  with  the  statement  as  to 
the  effect  of  the  decree,]  [Christian,  J, — How  can 
the  decree  be  pleaded  as  a  defence  to  a  subsequent 
deed?]  If  the  subject  matter  is  the  same,  it  is  no 
matter  whether  the  iustrnments  are  different.  The 
reservation  of  the  ''all  turbary*'  amounted  to  a  re- 
servation of  the  soil  which  had  been  granted,  and  that 
reservation  was  repugnant  and  void.  The  grant  of 
the  exclusive  use  of  a  thing  is  in  fact  a  grant  of  the 
thing  itself.  If  the  thing  itself  is  what  was  reserved 
then  the  Statute  of  Limitations  will  apply —  Wickhnm 
V.  Hawker  (7  M.  <&  W  63);  PurceU  v.  PoweU  (3 
C.a,  625);  Sheppard's  Touchstone.  78:  4  Bythe- 
wood,  316;  Chsethamv.  Williams  (4  £ast.,  475;) 
Moore  v.  Orr  (4  Ir.  O.L.R.  567,  affirmed,  8  Ir.  0.  L. 
R.,  347). 

Serjeant  Sullivan  and  William  Smith  (with  them 
Serjeant  Armstrong)  in  support  of  the  decision  below. 
The  argument  on  the  other  side  rests  on  the  fallacy 
that  ''  turbary  "  in  the  deed  of  1820,  and  in  the  sum- 
mons  and  plaint  must  mean  soil  and  bog.  It  only 
means  the  right  of  taking  the  profit ;  the  argument  on 
the  other  side  amounts  to  this,  that  nnder  no  cii-cum- 
stances  could  a  landlord  reserve  a  profit  a  prendre 
against  his  grantee— Co.  Litt.  4  b,  and  20  a,  show  that 
this  is  only  a  resei-vation  of  a  projlt  a  prendre — So 
Wickham  v.  Hawker  (ubi.  supra) ;  Grahim  v.  Ewari 
(11  Ex.  326;  sc  on  appeal,  7  U.  of  L,  33:2),  eject- 
ment  would  not  lie  for  such  rights;  Crokery.Fother- 
gill  (2  B.  and  Aid.  661).  The  right  to  take  minerals 
is  often  reseiTcd,  which  is  a  right  to  take  the  soil— * 
Parldiurst  v.  Smith  (Willes,  367);  Irons  v.  Douglas 
(3  Ir.  Eq.  R.  60 1  >.  The  decision  in  equity  here  does 
not  determine  any  right.  There  is  a  well- understood  dif- 
ference between  '*bog"  and  a  right  to  cnt  turf — Boyle 
V.  Olpherts  (Longf.  k  Towns.320);  Massy  vMubbins 
(Longf.  &  Towns.  88) ;  if  this  is  qvXjjl  profit  a  prendre 
the  Stat.  3  &  4  Wm.  4,  c.  27.  does  not  apply ;  M'Donnel 
V.  M'GiiUy  (\0  Ir.  L.  R  814);  Lord  Courtoum  v. 
Ward  (I  Sih.  &  Lefr.,  8);  Major  v.  BaHon  ('4  Ir. 
C.L.R.  28);  Perkins's  Profitable  Book,  s.  702;  Kit- 
chener on  Copyholds. 
Ince  replied. 

Lefrot,  G.J. — In  this  case  we  are  of  opinion  to 
affirm  the  judgment  of  the  Court  of  Excheqner;  and 
I  should  say  for  myself  that  I  should  be  quite  satis- 
fied to  rest  my  judgment  on  the  clear  and  able  judg- 
ment pronounced  by  Baron  Fitzgerald ;  and  any  view 
which  I  could  take  would  only  go  in  affirmance  of  the 
view  which  he  has  taken  of  the  case.  First,  with  re- 
spect to  the  construction  of  the  gi-ant  nnder  which  the 
question  arises.  It  was  a  grant  of  so  many  acres, 
roods,  and  perches  of  arable,  pasture,  bog,  aiid^  so 
forth,  *'  saving  and  reserving  thereout  all  mines,  mine- 
rals, woods,  and  tnrbiry."  There  is  no  que:ition  that 
there  is  no  repugnancy  in  the  reservation  of  mines 
aud  minerals  out  of  land  which  is  granted.  Although 
the  mines  and  minerals  are  granted  in  the  land,  and 
are  part  of  the  land,  yet  it  cannot  be  contended  that 
there  is  such  a  repugnancy  as  makes  a  reservation  of 
the  mines  and  minerals  void  on  that  ground.  What  is 
the  grant  of  bog  reserving  the  turbary  along  with  the 
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reservation  of  mloea  and  minertls,  together  with  a 
right  to  enter,  and  take,  and  aurry  avray?  What  is 
the  nature  of  bog?  Land  covered  with  a  thing  called 
tnrf.  That  is  granted  as  part  of  the  soil  Why,  then, 
shonld  it  be  repugnant  to  reserve  ont  of  that' species 
of  land  which  contains  on  it  turf — and  that  is  the 
nature  of  bog — why  shonld  it  be  repugnant  to  the 
grant  of  bog  to  reserve  ont  of  it  the  right  to  cat  tnrf, 
leaving  to  the  tenants,  what?  First,  the  enjoyment 
of  which  bog  is  capable  In  its  natural  state.  It  is  ca- 
pable of  nse  for  feeding  cattle;  it  is  capable  of  enjoy- 
ment for  rearing  particular  species  of  wild  fowl,  and 
to  be  used  in  the  royalty  of  shooting  and  fowling, 
and  so  forth.  What  greater  repugnancy  is  there, 
therefore,  in  the  reservatiop  of  a  particular  nse  to  be 
had  of  the  bog  in  respect  to  taking  profit  from  it  of 
a  species  of  mineral  which  lies  upon  its  snrface  than 
where  there  is  a  demise  of  minerals  as  part  of  the 
land,  the  gi*ant  of  which  does  not  make  it  repugnant 
to  reserve  the  minerals?  So  it  is  not  repugnant  to  a 
grant  of  land  to  reserve  the  right  of  turbary  in  re- 
spect of  it,  leaving  that  which  is  the  most  essential 
part  of  the  grant,  that  portion  of  land  in  which  the 
bog  is  placed,  which  is  well  known  to  be  of  the  most 
pro6tabl6  land.  There  are  counties  in  Ireland  where 
there  is  bog  on  the  surface  of  land,  and  nnder  it  a 
substratum  of  a  species  of  manure  of  a  very  valuable 
kind ;  and  I  know  a  county  in  which  that  substratum^ 
which  is  a  species  of  marl,  is  carefully  reserved;  and 
could  there  be  any  objection  to  that  reservation,  it 
being  matter  of  great  profit  in  the  county  to  which  I 
allude?'  Therefore,  I  say,  as  to  the  grand  objection  of 
repugnancy  there  is  no  ground  for  it.  And  if  not, 
then  the  question  is,  what  is  the  nature  of  the  reser- 
vation? It  is  RproJU  a  prendre,  which  gives  a  right 
of  entry  to  be  exercised,  but  the  property  may  be  en- 
joyed in  the  meantime;  and  therefore,  accoi*ding  to 
the  passage  in  Sheppard's  Touchstone,  when  the  re- 
servation is  of  a  nature  that  does  not  prevent  the  en- 
joyment of  anything  in  the  grant,  which  does  not  pre- 
vent the  enjoyment  of  the  principal  thing,  then  the 
grant  is  valid  of  the  principal  thing,  and  the  reserva- 
tion is  good  also.  But,  on  the  whole,  it  appears  to 
me  that  the  best  construction — the  construction  most 
calculated  to  give  effect  to  the  obvious  intention  of  the 
parties  in  this  case — is  that  it  should  be  considered  as 
a  prqfit  a  prendre^  and  that  thei  efore  being  an  incor- 
poreal hereditament  of  that  kind,  the  Statute  of  Limi- 
tations does  not  apply;  but  I  should  also  say  for  my- 
self that  so  long  as  a  tenant  enjoys  a  right  or  privi* 
lege,  so  long  as  he  holds  nnder  that  instrument  be 
cannot  set  np  or  insist  on  an  adverse  right  to  his  land- 
lord. The  deed  itself,  so  long  as  it  subsists,  is  the 
measure  of  right  of  both  parties;  and  the  tenant  can- 
not set  up  an  adverse  right  against  his  landlord.  I 
remember  a  case  where  the  defence  of  the  Statute  of 
Limitations  arose.  Lord  Bedesdale  held  that  where 
the  tennut  pays  rent  to  another  person  than  his  laud- 
lord,  unless  the  landlord  has  notice  of  it  after  the 
right  has  accrued  to  him  of  proceeding  for  the  forfei- 
ture, this  Statute  of  Limitations  does  not  apply.  He 
decided  that  in  the  case  of  ffovencUnv,  Lord  Annes- 
ley^  where  the  question  arose,  and  the  party  attempted 
to  set  up  a  title  adverse  to  his  landlord;  and  ho  held 
that  unless  rent  was  actually  paid  to  another  party,  and 


withheld  from  the  landlord  who  had  ootke  thereof  and 
took  no  proceedings,  the  plea  of^  the  Statute  of  Limi- 
tations did  not  arise.*  Under  those  cucamstances  I 
should  say  that  this  is  a  ease  in  which  there  is  every 
ground  for  sustaining  the  judgment  of  the  Court  of 
Exchequer.  A  question  has  been  made  as  to  the 
moaning  of  the  word  turbary.  We  have  been  refer- 
red to  a  book  of  anthority  from  which  it  appears  that 
a  right  to  cut  turf,  as  that  book  states  in  a  reference 
to  another  book,  is  a  proper  definition  of  the  word, 
and  Baron  PennefiU;her  states  the  same  as  his  view  of 
the  meaning  of  [the  word.  The  .opinion  of  the  Court, 
therefore,  is,  that  the  judgment  of  the  Court  below 
must  be  affirmed. 

JudgmurU  affirmed^  with  costs. 


(ETourt  oC  Cammoit  ^Uast. 

CH«portedby  J.  FItU  JobmtMi,  Eiq.,  Btfilrtw.aS.Liw J 
GOODFELLOW   t^.  HUNTER — ASSIQNEES    OF    HUMTEK   V. 

GooDrELL0fw.--16/A  November. 

Right  of  a  party  in  an  action  directed  by  the  Court 
to  rely  on  distinct  and  inconsistent  titles. 

A  executed  a  bond  and  tcarrani  of  attorn^  to  B, 
upon  which  judgment  was  obtained^  and  subse- 
quently^ a  conditional  order  underlie  Garnishee 
clauses  of  the  Common  Law  Procedure  Act,  1856, 
to  attach  a  debt  due  by  C  to  A.  Upon  motion  to 
make  absolute  this  order  the  assignees  of  A  who 
had  in  the  meanwhile  become  em  insolvent  inter- 
venedy  and  the  Court  made  the  order  absolute;  hut 
directed  the  money  to  remain  in  Court  to  abide  the 
result  of  a  motion  by  the  assignees  to  set  aside  the 
judgment  Upon  Ais  motion  the  Court  directed 
the  assignees  to  bring  an  action  against  B^  and  di- 
rected B  to  admit  the  receipt  oj  the  money.  Upon 
the  trial  of  the  action  B  Jailed  to  sustain  the  judg- 
ment, and  set  up  a  deed  of  prior  date,  assigning 
to  her  the  same  dd}t  as  had  been  sought  to  he  at- 
tached. The  jury  being  unabU  to  agree^  upon 
a  renewal  oJ  the  motion  by  the  designees  to  set  aside 
the  judgment,  and  an  application  to  have  the  money 
in  Court  paid  to  them.  Held,  (Christian,  J.  dis- 
sentiente)  that  there  was  nothing  in  the  previous 
proceedings  nor  in  the  order  of  the  Court  directing 
the  action  to  prevent  B  Jrom  relying  upon  a  security 
different  from  that  which  was  the  foundation  oJ 
the  garnishee  proceedings. 

Held  (per  Christian^  J)  ^hat  the  case  was  analogous 
to  that  of  an  interpleader  order;  that  B  had  been 
put  to  her  election,  and  having  made  her  election 
and  failed  to  sustain  the  security  on  whidi  she 
elected  to  rely,  that  the  assignees  were  entitled  to 
the  fund  in  Court, 

On  the  25th  of  May,  1861,  Edward  Hunter,  who,  as 
it  afterwards  appeared  was  then  nnable  to  n)eet  bis 
engagements  executed  to  Misa  Goodfellow  a  bond  and 
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\  for  £850,  npoD  which  jad^ont  was  obtained. 
UfMQ  the  28ih  of  the  same  moDth,  Mias  Goodfellow 
obUined  from  Christian,  J.,  in  chamber,  upon  the 
tonal  affidavit,  a  conditional  order  attaching  a  debt 
of  £76   sworn  to  be  doe  to  Edward  Hantor  by 
James  Hanter,  his  father.    Upon  the  3l8t  of  May, 
Edwmrd  Hmiter  was  arrested  at  the  suit  of  some 
ecfaer  creditor,  and  npoa  the  24th  of  Jane  he  filed  his 
petition  in  the  Insolvent  Oonrt.    Upon  the  27th  of 
Jme*  James  Hanter  filed  an  affidavit  as  caose  against 
tbe  order  of  the  28th  May,  being  made  absolnte,  and 
there  being  a  stay  of  ezecntion  in  the  secnrity  given 
hj  him  to  the  insolvent,  the  proceedings  remained  in 
abeyance  for  a  year.   On  the  4th  of  July,  1 862,  opoa 
Bftotion  by  Miss  Qoodfellow  to  make  absolute  the  con- 
diiioiial  order,  and  caose  against  it  being  shown  by 
tbe  assignees  of  the  insolvent,  and  the  garnishee,  Ed- 
ward Hanter,  admitting  his  liability,  and  bringing  into 
Court  the  75/L,  it  was  ordered  by  Keogh,  J.,  that  the 
caaae  shown  by  the  assignees  should  be  disallowed, 
and  the  order  be  made  abedute,  bat  that  the  money 
riMHild  rsmaui  in  Court  to  abide  the  result  of  a  moUon 
to  set  aside  the  judgment.    On  the  30th  of  October 
aecordingly,  the  assignees  served  upon  Miss  Goodfel- 
low notice  of  a  motion  to  set  aside  the  judgment  ob- 
tained by  her,  which  came  on  to  be  beard  on  the  8th 
of  November  following.  The  counsel  for  the  assignees 
eontended  that  the  warrant  of  attorney  was  null  and 
▼oid,  both  by  the  333rd  and  334th  sections  of  the  Irish 
Banknpt  and  Insolvent  Act,  because  it  was  given 
within  two  months  of  filing  a  petition  of  insolvency 
for  an  antecedent  debt,  the  insolvent  being  unable  to 
meet  his  engagements  at  the  time,  and  also  because 
the  warrant,  or  a  copy  of  it,  was  not  filed  with  the 
proper  officer  within  twenty  one  days  after  its  execu- 
tion.     It  appeared  upon  the  argument  that   Miss 
Goodfellow  had  a  deed  of  date  prior  to  the  warrant  of 
attorney  executed  by  the  insolvent.  Hunter,  and  as- 
signing to  her,  amongst  other  things,  the  very  debt 
sooght  to  be  recovered  by  the  garnishee  proceedings. 
The  Court  made  the  following  order: — **  Saturday. 
NoTcmber  8,  1862. — It  is  ordered  that  this  motion 
do  stand,  and  let  either  party  be  at  liberty  to  apply  to 
bring  on  said  motion.    Let  the  plaintifis  (the  as- 
signees) commence  an  action  in  this  Court  against  Miss 
GoodfflJlow  for  the  recovery  of  the  sum  of  £75  money 
had  and  received,  and  for  the  purposes  thereof,  let 
Miss  Goodfellow  admit  the  receipt  of  this  money.*' 
Upon  the  trial  of  the  action  thus  directed,  before  Mon- 
ahan,  C.  J.,  the  case  made  by  Mies  Goodfellow  under 
her  bond  and  warrant  failed  enturely,  and  she  then  set 
np  her  deed.    The  counsel  for  the  assignees  objected 
that  Miss  Goodfellow  was  estopped  from  doing  this; 
but  the  Chief  Jastioe  withdrawing  from  the  jury  every- 
thing relating  to  the  bond  and  warrant,  and  the  judg- 
ment, left  to  them  certain  questions  upon  tbe  bona 
JSJm  of  the  deed.     They  were  unable  to  agree,  and 
there  was  no  verdict.     An  affidavit  was  snbeequently 
made  by  somebody  that  1 1  of  the  jurors  had  agreed 
to  find  in  favour  of  tbe  validity  of  the  deed. 

On  the  11th  of  Jane,  1863^  Macdonogh^  Q-^m  for 
the  assignees  renewed  the  motion  of  the  8th  Novem- 
ber, 1862,  and  it  was  directed  to  stand  .until  next 
Term.     Accordingly, 

November  1 6. — Macdonogh,  Q-^i  («ith   whom 


was  KemaUy  Q.C,)  moved  that  the  judgment  and  the 
garnishee  order  obtained  upon  it  be  set  aside,  and  that 
the  sum  of  money  lodged  in  Court  be  handed  over 
to  the  assignees.  If  the  Conrt  was  wrong  in  what 
it  did  before,  that  is  no  reason  for  its  being  wrong 
agaiuw — Britten  v.  Hughes  (6  Bingham,  464).  But 
in  this  instance  the  Court  was  not  wrong.  It  cannot 
arrogate  to  itself  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy. This  motion  is  founded  upon  the  trial  di- 
rected by  the  order  of  the  8th  November,  1862.  A 
proceeding  is  instituted  in  this  Court  over  which  it 
has  jurisdiction,  and  it  has  no  jurisdiction  outside  of 
that.  The  opposite  side  clung  to  the  judgment  through 
the  greater  part  of  the  trial,  and  then  set  up  this 
pocket  instrument  which  they  relied  on  as  an  assign- 
ment of  the  debt.  Why  send  the  parties  to  another 
trial,  when  the  Insolvent  Court  can  deal  with  this  in- 
strument? [^Monahan,  (7.  •/. — We  directed  an  action 
to  be  brought  for  money  had  and  received.  Christian^ 
J, — The  scope  of  your  argument  is,  that  the  Court 
had  no  right  to  send  an  issue  to  be  tried,  and  tha^ 
may  be  open  to  you.]  The  meaning  of  tbe  order  o^ 
the  8th  November  was  not  to  grant  a  wild  issue 
over  which  there  would  be  no  jurisdiction.  The  gar- 
nbhee  order  ought  never  to  have  been  made.  The  debt 
was  vested  in  Miss  Goodfellow,  not  in  Hunter. — Hirech 
V.  Coatee  (18  C  B.,  757).  The  order  of  the  4th  of 
Joly,  1862,  was  right  in  omnibus,  bat  the  affidavit  of 
Miss  Goodfellow,  in  which  she  swears  that  James 
Hunter  is  indebted  to  the  insolvent  in  this  snm,  estops 
her  from  setting  np  the  deed.  {Keogh,  J. — If  the 
Conrt  had  no  jarisdictiou  to  make  the  order  they  didi 
the  money  ought  to  be  in  the  pocket  of  James  Hunter. 
MoTiahan,  C.  J. — How  can  we  hand  over  the  money 
to  the  assignees,  without  determining  whether  the  deed 
gives  it  to  her  or  not?  It  is  another  matter  whether 
this  deed  be  fraudulent  Assuming  that  the  deed  is 
executed  bona  fide,  that  Miss  Goodfellow  obtains  a 
judgment  for  the  8ame  debt,  and  that  the  execation  is 
set  aside  upon  tbe  groand  that  she  had  no  right  to 
take  the  second  step,  is  there  any  aathority  that  there 
is  any  estoppel?]  if  a  party  indnceathe  Court  to  act 
upon  an  affidavit,  he  is  estopped  by  it  If  there  were 
no  authority,  I  would  ask  the.  Court  to  make  one. 
Admissions  made  in  the  course  of  judicial  proceedings 
are,  on  motives  of  policy  and  justice,  deemed  to  be  con- 
clusive.— Taylor  on  Evidence,  s.  744;  Shsriff  v.  Co- 
dea(2  Espinasse,  616). 

Serjeant  Armstrong  and  Clarhe,  Q.(7.,  contra.^On 
the  8th  of  November,  1862,  the  judgment  was  sought 
to  be  set  aside,  first  upon  one  groand,  and  then  apon 
another,  and  the  answer  given  to  the  334th  section 
was,  that  the  law  differed  in  England  and  Ireland,  that 
publicity  was  the  object  of  the  Irish  statute,  the  policy 
of  which  was  satisfied.  Whether  this  man  was  in  a 
situation  to  meet  his  engagements  in  the  language  of 
the  333rd  section,  we  contended  was  a  matter  which 
could  not  be  tried  upon  affidavits.  The  deed  was 
referred  to,  and  insisted  on  as  an  answer  to  the  appli- 
cation by  the  assignees.  The  argument  made  now 
was  made  then,  viz.,  how  is  the  d^  to  be  listened  to 
in  the  teeth  of  the  affidavit,  which  stated  that  old 
Hunter  was  then  indebted  to  the  son  in  this  sum  ? 
There  is  no  estoppel  in  the  case.  The  affidavit  is 
stcong  matter  of  observation,  and  that  is  all,  and  can 
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be  submitted  to  only  onetiibnnal,  a  jary.    [^Monakan 
C,  J, — The  notion  of  the  niRJoritj  of  the  Oonrt  waa 
that,  be  the  matter  right  or  wrong,  a  jnrj  was  the 
proper  mode  of  determining  the  right  to  this  money, 
and  that  if  yon  edtabliehed  yonr  title  as  regarded  the 
333rd  section,  and  that  the  other  side  were  driven  to 
the  334th  section,  and  that  there  was  a  donbt,  it 
might  be  made  the  snbject  of  a  new  trial  motion  or  of 
an  appeal.     Bnt  the  deed  being  impeached  for  fraud. 
I  thought  a  jury  was  the  prop  r  tribonal  to  try  that.] 
The  deed  was  not  a  pocket  instrument;  it  was  men- 
tioned at  the  trial,  in  the  opening  statement  of  the 
counsel  for  the  assignees.    The  case  was  not  then  re- 
garded as  one  of  fraud  or  perjury,  but  as  the  case  of  a 
person  who  had  the  equitable  estate  endeavouring  to 
get  the  legal  arm  of  the  Court     It  would  be  a  cruel 
thing  to  visit  this  woman  with  the  doctrine  of  estop- 
pel    The  assignees  knew  what  the  allegations  in  the 
affidavit  were.     [^ChruHan,  J, — She  came  in  discre- 
diting this  deed,  and  the  other  parties  met  her  npon 
the  ground  she  chose,  and  would  It  not  be  a  very  ez- 
traoi^dinary  thing  for  them  to  set  up  this  deed  which 
she  came  into  Court  discrediting?]    The  assignees,  by 
standing  by,  submitted  to  the  Jnriddiction  of  the  Court. 
The  judgment  debtor  and  the  judgment  creditor  are 
the  parties  in  a  garnishee  order,  and  the  assignees  in- 
tervene and  submit  to  the  jurisdiction  of  the  Court. 
The   argument  on   the  other  side  is  this,  that   by 
the   falsehood  of  the  affidavit,   which  is   a  strong 
term  to  apply  to  it,  the  garnishee  order  is  rendered 
wrong,     if  it  be  so,  that  is  no  reason  why  the  as- 
signees are  to  gfet  the  money.     It  ought  to  go  back  to 
James  Hunter.     If  a  third  person  came  in  now  claim  • 
lug  the  same  money,  the  Court  would  not  give  it  to 
the  assignees,  but  would  direct  an  action  to  be  brought 
by  them  or  by  the  party,  and  the  money  to  reihain  in 
Court.     It  is  idle  to  talk  of  perjury.     What  could 
Miss  Goodfellow  know  of  the  case  otHirsck  v.  Coates 
in  18  C.  B.,  which  the  counsel  for  the  assignees  has 
found  out?     [Jfono/ian,  C.  y._The  assignees  have 
no  right  to  the  money  unless  they  can  get  it  on  foot 
of  the  insolvency  proceedings,  and  the  question  is,  if 
the  deed  be  good  or  not.     We  have  no  right  to  pay 
the  money  out  to  anyone,  unless  we  can  protect  the 
person  who  brought  it  in.] 

^  Kernan,  Q  C,  in  reply — ^The  object  of  this  mo- 
tion is  twofold^l.  To  set  aide  the  garnishee  order* 
2.  To  have  the  money  paid  to  the  assignees.  The 
order  of  the  28th  of  May,  1861,  mnst  be  set  aside. 
It  was  made  by  Christian  J.,  under  the  garnishee 
clauses.  The  requisite  to  found  that  jurisdiction 
is  a  judgment  which  mnst  exist,  must  be  a  valid  judg- 
ment, not  only  as  against  the  defendant,  but  as  against 
those  who  represent  the  defendant's  estate.  It  was 
stated  before  Christian,  J.,  that  the  judgment  was  ob- 
tained in  the  ordinary  way,  but  circumstances  supervened 
which  entitled  the  assignees  to  come  in  and  have  that 
garnishee  order  set  aside,  and  the  judgment  with  it. 
The  jurisdiction  which  attached  at  the  time  of  the  mak- 
ing of  that  order  is  removed.  If  a  bond  and  warrant  be 
given  within  two  months  of  filing  apetition  of  insolvency 
and  for  an  antecedent  debt,  and  when  the  party  u  in 
embarrassed  circumstances,  the  333itl  section  makes  it 
null  end  void.  We  are  now  as  if  we  were  here  on 
the  btu  November,  1862,  with  this  additional  cirocm- 


stance,  that  what  we  could  not  then  ask  the  Coort  to 
decide  as  as  a  fact,  we  now  have  admitted.     The  in« 
solvent  was  in  embarrassed  drcnmstances  when  he 
gave  that  bond  and  warrant,  and  it  was  given  for  an 
antecedent  debt.       [^Afanakan^    C  J.  —  Yon   have 
clearly  established  that  Miss  Goodfellow  cannot  rely 
on  her  garnishee  order.    Yon  may  as«oiue  that  if 
there  was  nothing  else  in  dispute,  that  they   have 
failed  to  snsUin  that  order.]     The  Court  has  bo  ja- 
risdiction  bnt  to  give  the  money  over  to  the  aaBigneea* 
[AfoTtoAafi,  C.  J. — They  being  no  parties  to  the  gar- 
nishee order.]    There  is  no  other  jurisdiction.    Where 
is  the  writ?   A  writ  b  the  beginning  of  proeeea.   The 
Gouit  has  no  jurisdiction  but  the  one  statutable  one. 
No  general  jnrisdictbn,  no  inherent  jurisdiction  of  the 
Court  brought  this  money  in.    The  Court  are  now 
satisfied  the  drcnmstances  do  not  exist  which  induced 
them  to  have  it  brought  in.     Is  there  anything  in  the 
statute  which  says  that  an  equitable  jurisdiction  shall 
attach  when  the  other  jurisdiction  is  gone?     The  gar- 
nishee order  and  the  judgment  are  both  gone.     Tbe 
only  case  here  is  OoodfeUowr*  Hunter^  and  thai  case 
no  longer  exists.      [Counsel  referred  to  sections  65 
and  67  of  the  Common  Law  Procedare  Act,   1856] 
IMonahan,  C. «/.— That  contemplates  the  case  only 
as   between   the  judgment    creditor,   the   jndgmeitt 
debtor,  and  the  garnishee.]     And  therefore  tbe  Court 
has  nothing  to  do  with  third  parties  or  fourth  parties. 
What  is  the  meaning  of  the  garnishee  being  discharged, 
although  the  order  be  set  aside?     The  garnishee  is 
now  discharged  as  against  ns,  and  conld  plead  to- 
morrow against  ns,  wbat  has  been  done  in  this  Court 
It  is  said,  why  not  give  the  money  back  to  him?   But 
ho  is  dibcharged.     Miss  Goodfellow  ought  to  be  bound 
by  what  she  has  done  according  to  the  doctrine  of 
Pichard  v.  Searg.     She  has  done  what  put  us  to  a 
disadvantage.    If  the  Court  had  no  right  to  direct  a 
question  between  A.  B.  and  C.  D.  to  be  tried,  then 
they  were  wrong,  bnt  they  did  not  do  a  wrong  thing. 
The  mouey  was  paid  in  to  abide  the  result  of  the  pro- 
ceedings to  set  aside  the  judgment.    The  money  is 
stamp^  with  that  character.     We  have  set  it  aside. 
The  order  of  the  Bth  of  November  did  nothing  but  pat 
in  a  tiain  of  inquiry  wbat  onght  to  be  inquired  into. 
[Monahan^  C  J^ — Do  you  say  that  as  a  matter  of 
fiict  the  rights  under  the  deed  were  not  tried?]    I 
never  consented  to  it,  and  as  a  matter  of  fact  I  do  not 
recollect  it.     It  was  forced  upon  ns,  and  we  are  not  to 
be  the  woi^e  of  it.     The  deed  is  never  mentioned  in 
the  affidavit  used  befora  Keogh  J.     It  is  asked,  how 
can  the  actibn  be  got  rid  of?  but  it  is  forgotten  that 
it  is  an  action  brought  by  onler  of  the  Cooii.    If  s 
Court  of  Chancery  or  of  law  directs  an  issue  to  satisfy 
its  conscience  about  a  matter  of  fact,  has  it  not  control 
over  that  action  ?    [C^rwttan,  J. — I  see  much  greater 
obstacles  than  I  did  in  the  way  of  your  motion  beiug 
granted.    You  came  in  as  well   as   the  judgment 
debtor  to  show  cause  against  the  conditional  order 
being  made  absolute.     \  on  shonld  have  asked  the  or- 
der on  that  occasion  to  stand  over  to  abide  the  motion 
to  set  aside  tbe  judgment;  but  you  did  not  do  this; 
bnt  Judge  Keogh  made  an  absolute  order,  and  then 
the  Court  naturally  thought  that  the  way  was  to  di- 
rect a  proceeding  by  which  the  rights  of  all  parties 
might  be  pat  forward,  so  allowiog  Mist  Good^Uow  to 
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fdj  00  ereiy  right  Bhe  might  have,  mnd  the  assignaes 
to  rdj  on  every  rigfit  they  might  have.  Yonr  arga- 
neot  that  the  garnishee  is  discharged,  b  jost  what 
'  flkowi  that  the  money  Is  derelict  Yon  probably  all 
agneed  with  Jndge  Eeogh  in  what  he  did.  He  made 
10  tbsolnte  order,  and  then  he  put  a  stop  on  the  order 
be  bad  just  made,  by  directing  the  money  to  remain 
ntil  the  motion 'to  set  aside  the  judgment  was  dis- 
poied  of]  There  is  no  doubt  that  we  represent  the 
interest  of  the  insolvent.  We  are  entitled  to  all  his 
uaets  and  efiects,  and  have  a  right  as  against  the 
ptrtj  by  whom  the  charging  or^  was  got,  if  got 
ifflproperiy.  The  Court  have  no  right  to  look  outside 
of  the  garnishment  prooeedmgs. 

Cur.  ado.  vtdt. 

Nw.  21 — MoRAHAV,  G.  J. — ^The  existence  of  this 
deed  was  a  matter  brought  before  the  Court  upon  the 
dtacasnon  of  the  motion  of  the  8th  November.  It 
oeeurred  partly  In  open  Court,  and  partly  during  our 
discosslona  on  the  Bench,  that  the  assignees  pressed 
the  matter  to  be  sent  over  to  the  Bankrupt  Court. 
Aod  it  was  stated  that  they  had  no  objection  that 
Judge  Lynch  lAould  Entertain  Miss  Qoodfellow's 
dsim.  On  behalfofMissGoodfellow  that  was  objected 
to,  and  it  was  said  she  would  rather  have  the  opinion 
of  a  jniy ;  and  some,  at  all  events,  of  the  members  of 
the  Bench,  thought  that  it  was  the  right  of  the  party 
to  have  a  jury,  and  particnhtrly  where  the  matter  ori- 
giotted  in  a  Court  of  Law,  provided  only  that  it  was 
a  question  which  ought  to  be  tried  at  all  Judge 
Ohristian  thought  it  would  be  a  saving  of  expense  to 
the  parties  to  have  it  tried  before  Judge  Lynch,  and 
that  he  could  investigate  both  law  and  fact.  *  Ulti- 
mately, we  made  the  order  that  the  motion  should 
stand,  and  the  consideration  of  the  costs  thereof  be 
reserved.  Then  comes  the  material  part  of  the  or- 
der, **  Let  the  plaintiffs  commence  an  action  in  this 
Court  against  Miss  Goodfellow  for  the  recovery  of 
the  sum  of  75/.,  and  let  Miss  Goodfellow  admit  the 
nodpt  of  the  money .^  The  first  question  is,  what  is 
the  true  construction  of  that  order?  There  are  no 
special  questions  directed  There  is  not  an  issue  di- 
rected to  tiy  the  validity  of  that  bond  and  warrant. 
It  should  then  have  been,  was  Hunter  unable  to  meet 
his  engagements  at  the  time  of  executing  it  ?  It  is  not 
that  It  is  a  Common  Law  action  that  was  directed  to 
determine  whose  is  the  money  now  in  Court,  which,  for 
that  purpose.  Miss  Goodfellow  admitted  she  had  re 
ceived.  -  Accordingly,  the  case  came  on  for  trial  before 
me.  It  occupied  more  than  a  day,  and  at  a  very  eariy 
stsge  of  the'  case,  I,  having  availed  myself  of  the 
Imow  ledge  I  had,  thought  that  the  other  question 
^onld  arise  when  the  Judgment  failed.  The  judg- 
ment bemg  void,  it  followed  that  Miss  Goodfellow  had 
00  title  nnder  the  gainishee  proceedings.  Then  came 
the  question,  had  she  any  right  under  the  deed?  The 
plaiutifis  also  proved  to  my  satisfaction  that  Hunter 
was  not  able  to  meet  his  engagements  at  the  time  of 
executing  the  bond  and  warrant  Mr.  Maodunogh 
objected,  and  said  that  I  should  not  go  into  the  ques* 
tioa  of  the  deed,  and  that  there  was  an  estoppeL  I 
Dover  formed  a  clearer  opinion  than  that  in  a  com 
moD  law  action  brought  by  the  assignees,  the  Judg- 
ment having  been  set  aside,  there  was  nothing  by  way 


of  estoppel  to  prevent  this  woman  from  relying  on  her 
deed.  At  first  it  was  omitted  to  be  proved  that  no- 
tice of  the  execution  of  the  deed  had  been  given  to 
old  Hunter,  but  ultimately  evidence  of  this  was  given, 
and  I  withdrew  everything  relating  to  the  bond  and 
warrant  from  the  jury,  and  led  to  them  the  question 
if  this  was  an  honest  and  bona  fide  deed?  Neither 
myself,  nor  the  counsel,  nor  the  jurors  entertained  any 
doubt  but  that  there  was  ample  consideration  for  the 
deed.  Still,  there  was  the  question,  if  it  was  execu- 
ted bona  fide.  There  was  no  objection  to  the  mode 
in  which  1  left  the  question  to  the  jury.  There  was 
also  a  question  left  to  them  as  to  the  notice  to  James 
Hunter.  The  Jury  were'  unable  to  agree,  and  were 
discharged.  1  attach  no  importance  to  the  affidavit, 
stating  that  eleven  of  the  Jurors  were  of  one  opinion. 
Now  m  that  state  of  facts  the  present  motion  is 
brought  forward.  I  do  not  stop  to  inquire  about  the 
portion  to  set  aside  the  judgment  and  the  garnishee 
proceedmgs,  because  I  should  see  no  objection  to  that 
being  perhaps  granted;  but  this  is  ancillary  to  pay- 
ing the  money  over;  but  it  is  argued  we  ought  not 
to  have  allowed  Miss  Goodfellow  to  put  forward  the 
deed  at  the  trial,  and  Mr.  Keman  argued  that  if  we 
set  aside  the  garnishee  proceediuga,  we  are  Juneli 
officio^  and  must  pay  the  money,  and  pay  it  to  the 
assignees  of  the  insolvent  What  is  the  true  con- 
struction of  this  Act  of  Parliament,  the  Common  Law 
Procedure  Act,  1856?  [His  Lordship  read  the  63itl 
section.]  It  is  necessary  to  call  attention  to  the  word 
tx  parte.  That  is  an  ex  parte  order,  of  which  nobody 
gets  notice,  and  which  effectually  attaches  the  debt 
due  by  the  garnishee  on  whom  it  is  served,  and  is 
conditional  as  to  payment  on  a  day  named  in  the  or- 
der. Then  the  65th  section  has  the  words,  *'  if  the 
gambhee  does  not  forthwith  pay  into  Court,"  &c. ;  it 
is  not  ''pay  to  the  plaintiff,''  but "  pay  into  Court"  He 
is  not  allowed  to  enter  into  any  question  as  between 
the  other  two  parties,  his  creditor  and  his  creditor's 
creditor.  Then  comes  the  veij  strongest  section,  and 
an  important  one,  in  the  view  which  I  and  the  ma- 
jority of  the  Court  take,  the  67th,  which  says  the 
garnishee  shall  be  discharged,  **  although  such  pro- 
ceeding may  be  set  aside  or  the  judgment  reversed." 
What  sort  of  debta  can  be  taken  thusr  In  Hirech  v. 
Coatea^  this  was  held  to  apply  not  merely  to  legal 
debts  but  equitable  debts  also,  but  only  to  what  bene- 
ficial interest  the  party  had  in  them.  Suppose  thi;^ 
debt  had  been  assigned  to  a  third  person,  and  had 
been  assigned  not  absolutely,  but  as  a  security  for  a 
given  sum  of  money.  Then  this  case  shows  the  gar- 
nishee proceedings  might  still  stand,  because  there 
would  still  be  something  to  be  operated  on  by  the 
garnishee  proceedings.  And  the  Court  there  held  that 
the  Judge's  order  to  attach  was  right  enough,  but 
they  set  aside  the  order  to  pay  a  small  portion  of  the 
onm.  To  whom  is  the  Court  to  pay  this  money  now 
that  it  b  in  Court?  The  assignees  are  no  parties  to 
the  garnishee  proceedings;  but  nobody  doubts  their 
right  to  come  in  and  say  the  money  is  theirs.  So 
may  any  one.  If  so,  the  Court  cannot  pay  the  money 
out  to  any  one  unless  they  are  satbfied  that  the  party 
b  legally  and  beneficially  entitled.  That  b  not  new; 
it  b  as  old  as  the  Court  itself.  Take  the  case  of 
three  eiiecutton9,  one  opt  of  thb  Courts  one  pnt  of  t^a 
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Qaeen's  Beach,  and  one  oot  of  the  Oonrt  of  Exehe- 
qaer.  Execntion  issues,  which  a  creditor  who  holds 
another  jndgment  thinks  friitidQlent,  as  suppose  with 
directions  not  to  be  executed  nnUI  another  execution 
is  issued.  That  party  has  a  right  to  bring  an  action 
against  the  sheriff  for  a  false  return.  If  the  money 
has  been  brought  into  Court,  it  used  to  be  a  common 
proceeding. to  direct  the  other  executioti  creditor 
to  bring  an  action  for  money  had  and  received,  and  in 
that  trial  determine  the  question  of  frand*  It  appears 
to  me  as  of  course  that  if  two  parties  claim,  money  in 
Court,  we  must  determine  the  right  The  property 
did  not  pass  to  the  assignees  by  the  insolvency,  as 
Hunter  had  not  a  beneficial  interest.  Unless  by  the 
fact  of  taking  these  garnishee  proceedings  this  woman 
bas  estopped  herself,  she  is  entitled  to  go  back  on  her 
deed.  What  is  there  to  estop  her  ?  The  legal  estate  is 
still  in  Hunter.  If  so  it  is  so  for  her  benefit  She  gets 
a  judgment  to  secure  the  same  debt  She  makes  an  affi- 
davit She  does  not  state  her  own  assignment  There  is. 
no  perjury  or  falsehood  in  that  Neither  in  my  opinion  b 
there  any  estoppel  In  the  old  Term  Reports  are  many 
cases  which  say  that  property  in  mortgage  canH  be 
disposed  of  in  execution.  We  think  the  true  con- 
struction of  the  order  made,  and  the  order  we  now 
should  make,  if  that  order  was  not  made,  was  to  put 
in  a  common  law  train  of  inquiry  the  question  whoso 
is  this  money.  If  Miss  Goodfeliow  is  estopped,  that 
can  be  put  forward  as  a  defence  in  an  action.  It  can 
be  put  upon  the  record,  not  for  an  ex  parte  decision, 
which  is  not  subject  to  appeal,  but  in  such  a  w«y  as 
can  be  corrected  if  erroneous;  but  let  us  not  take 
upon  ourselves  on  an  interlocutory  motion,  from*  which 
there  is  no  appeal,  to  decide  that  this  money  should 
go  to  tho  assignees.  This  is  the  opinion  of  the  majority 
of  the  Court  and  the  order  will  be--No  rule  on  the  pre- 
sent motion  without  prejudice  to  renewing  the  motion 
when  by  an  action  the  question  is  tried. 

Ohribtian,  J. — It  is  with  no  smaii  amount  of  misgiv- 
teg  that  I  difier  from  the  majority  of  the  Court  My 
grounds  will  best  appear  by  a  review  of  the  proceed- 
ings. On  the  25th  of  May,  1861,  Miss  Goodfeliow 
was  in  this  position.  She  had  two  assurances,  under 
one  or  the  other  of  which  she  might  make  available 
this  debt  due  by  the  one  Hunter  to  the  other  Hunter.. 
She  had  the  deed,  which  I  have  never  seen,  but  from 
what  I  have  heard  it  seems  the  debt  was  assigned  by  it 
to  secure  an  antecedent  debt  with  others.  That  was 
one  of  the  assurances;  the  other  was  the  judgment, 
which,  upon  the  25th  May,  1861,  was  entered  upon 
a  warrant  of  attorney.  On  one  or  other  she  might 
have  got  possession  of  this  debt  If  the  first  was  va- 
lid, the  other  was  out  of  the  question.  On  the  other 
hand,  if  for  any  reason  the  deed  was  invalid,  then  the 
judgment  by  means  of  the  garnishee  clauses,  offered 
her  the  means  of  attaching  it  She  was  plainly  put 
to  her  election.  She  had  better  than  any  one  else  the 
means  of  knowing  which  she  ought  to  stand  by.  She 
knew  whether  the  deed  would  bear  the  light,  and 
with  that  knowledge  she  and  her  advisers  deliberately 
elected  to  proceed  under  the  garnishee  clauses.  She 
did  not  bring  forward  her  claim  to' attach  any  surplus 
remaining  of  that  debt  but  to  attach  the  debt  She 
said  as  distinctly  as  if  in  so  many,  words,  *'the  deed  is 
null  and  void  so  fkr  as  regards  thatdebt;*'fbrit  could  not 


be  still  due  if  already  assigned.    Without  saying  there 
was  perjury,  the  debt  could  not  be  a  debt  due  to 
Hnnter  if  the  deed  had  assigned  it    The  only  parties 
as  yet  were  the  three  ordinary  garnishee  parties — ^the 
judgment  creditor,  the  judgment  debtor,  the  garnishee. 
Within  less  than  two  months,  Edward  Hunter  pre* 
sented  his  petition  to  the  Insolvent  Court      On  the 
27th  June,  1861,  James  Hunter  filed  an  affidavit  as 
cause.     I  don't  know  what  it  was;  for  whatever  rea- 
son the  proceedings  were  in  abeyance  (I  believe  a  stay 
of  execution)  for  a  year.      Then  Miss  Goodfeliow 
moves  to  make  absolute  the  conditional  order.      The 
garnishee  appeaiB  in  Court;  the  assignees  move  to 
set  aside  the  garnishee  order,  not  then  the  judgment. 
In  that  state  of  things  the  order  of  the  4tb  July  was 
made,  every  portion  of  which  is  material.      Did  Miss 
Goodfeliow  then  revert  to  her  title  upon  the  deed? 
No;  but  still  stood  by  the  judgment    The  order  pro- 
ceeds: '*  It  is  ordered  by  the  ^ht  Hon.  Judge  Keogh 
that  the  cause  be  disallowed,  and  the  order  t>e  made 
absolute.*'    This  is  the  second  time  Miss  Goodfeliow 
gets  a  judicial  proceeding.       The  Court  had  staring 
in  its  face  the  proceedings  of  the  assignees,  and  could 
not  pay  the  money  as  it  woidd  ha\e  done  to  Miss  G. 
As  there  was  no  proceeding  yet  to  set  aside  the  judg- 
ment, the  Court  dnected  the  money   to    be  kept  in 
Court  to  abide  the  result  of  a  motion  to  set  it 
aside.     [His  Lordship  read  the  order.]     In  my  hum- 
ble opinion,  the  only  possible  interpretation  which 
can  be  put  upon  that  order  is,  that  the  Court  ordered 
the  money  to  be  kept  to  abide  the  motion  to  be  made 
by  the  assignees.     No  other  question  was  then  before 
the  Court  but  the  claim  of  Miss  G.  and  the  claim  of 
the  assignees.     It  would  have  been  a  very  idle  and 
ridiculous  proceeding  for  the  assignees  to  go  set  up 
the  other  title,  the  title  under  the  deed.    It  is  said 
they  knew  of  it.     Miss  G.  did  not  set  it  up.    The 
Court  had  before  it  only  the  two.      If  one  or  other 
claim  had  been  disposed  of,  the  Court  would  at  once 
have  ordered  the  money  to  be  paid  over.    It  therefore 
plainly  stayed  its  hand,  abiding  the  motion  then  di- 
rected to  be  brought  forward.     An  order  on  this  con- 
struction in  strict  accordance  with  the  jurisdiction  the 
Court  was  then  exercising,  but  which  if  construed  as  a 
wide  invitation  to  bring  forth  any  case  in  the  world, 
would  be  an  erroneous  proceeding.      Upon  the  8th 
November,  1862,  the  motion  directed  by  the  order 
came  before  the  Court,  and  that  is  the  very  motion  a 
renewal  of  which  is  now  before  us.     What  ought  the 
Court  to  have  done  then?    Whatever  it  wa%  we  have 
the  right  and  the  obligation  to  do  now.     What  ought 
the  Court  to  have  done?      1st,  we  ought  to  have  set 
aside  the  judgment  and  the  charging  order.    Whether 
we  should  have  let  Miss  G.  then-  rely  on  the  deed  is 
a  different  qaCi^tion-     I  am  clearly  of  opinion  we 
ought  to  have  set  aside  the  judgment,  why? — becanse 
we  had  staring  us  in  the  face  the  section  which  says 
unless  the  warrant  of  attorney  be  filed  in  the  Ooort 
within  21   days,  it  shall   be  null  and   void.    That 
staring  us  in  the  face,  it  was  unnecessary  to  consider 
the  other.     I  recollect  a  long  discussion  on  the  333rd 
section.    I  confess  I  thought  for  awhile  the  Insolvent 
Court  would  have  been  more  fit  for  the  question  then 
atgued;   but  why  were   we  embarrassing  ourselves 
with  the  d83rd  section  at  alfifthe  other  had  been 
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prened  vpon  118?  We  ongbt  to  hare  aet  aside  the 
jedgmeni,  and  we  onght  to  do  so  now.  What  woold 
have  been  tke  next  step?  la  my  humble  opinion,  Vre 
OQgfat  to  have  followed  this  np  by  paying  the  money 
OTer  to  the  assignees.  The  Oonrt  had  not  Jmrisdio- 
tioQ  to  do  otherwise^  I  oonnder  this  money  was  in 
a  poeition  analogons  to  goods  in  the  hands  of  the  she- 
n£  A  gandshee  proceeding  is  only  a  new  execation. 
In  an  interpleader  proceeding,  if  it  be  ascertained  that 
th«  fomidatlon  on  which  the  plaintiff  chums  fails,  it  is  the 
dnty  of  the  Comrt  to  hand  the  property  to  the  party  to 
wliooi  it  wonld  go  but  for  the  interpleader  proceedings. 
The  mon^  oonld  not  have  been  given  back  to  the  gar^ 
msheetbeMOsehewasdisdiarged.  The  only  persons  to 
whom  it  conid  have  been  given^'renntting  the  parties  as 
near  as  possible  to  the  position  they  wonld  hare  been 
in  if  the  erroneous  proceeding  had  not  been  taken, 
were  Uie  assignees.  This  is  analogous  to  the  case  of 
tL^fien  facku.  Suppose  this  a  bHl  of  sale  of  goods  to 
Miss  G.  Suppose  she  obtains  a  warrant  and  Jndg- 
ment,  and  issues  a  writ  of  JL  fa.,  treating  the  goods 
as  bis  not  hers,  and  in  the  meantime  H.  becomes  in- 
solrent,  and  the  sheriff  obtains  an  interpleader  order 
to  determme  whether  the  goods  are  the  property  of 
the  execution  creditor,  an  order  directing  the  ex^ 
cntion  creditor  to  bring  an  action,  would  the  Court 
try  upon  that  the  validity  of  the  bill  of  sale? 
Clearly  not;  it  wonld  try  nothing  but  the  validity  of 
the  execution.  But  to  make  it  more  analogous,  sup- 
pose she  held  out  to  the  last  to  her  execution,  and  is 
beaten,  and  that  on  this  the  assignees  come  to  claim 
the  money,  wonld  the  Court  allow  Miss  6.  to  say — 
it  is  true  Uie  proceedings  directed  have  proved  the 
nnllity  of  my  judgment,  but  I  have  another  title,  and 
will  send  the  parties  upon  a  new  career  of  litigation? 
Ko;  the  argument  of  Miss  (joodfellow's  counsel  ap- 
pears to  me  to  assume  that  the  office  of  the  Court  is 
to  determine  in  a  plenary  way  the  property  in  this 
fund.  It  is  not  any  such  thing.  The  analogy  is  com- 
plete; The  garnishee  order  is  the  execution.  The 
order  of  the  4th  July  is  the  interpleader  order.  I  have 
a  case  which  I  will  refer  to,  though  the  facts  do  not 
make  it  an  authority-*/S%tn^/«r  v.  HoU  (7  H.  and  NJ 
65);  a  woman  claimed  goods  which  were  seised  bf 
the  sheriff  and  the  usual  order  was  obtained.  On  the 
trial  it  appeared  that  the  woman  was  a  married' 
woman,  who  left  her  husband,  and  was  living  with  the 
execution  debtor.  The  defendant's  counsel  submitted 
that  the  goods  belonged  to  the  platntiflTs  husband. 
The  judge  saysl  am  not  here  to  try  questions  of  property 
bat  the  question  of  the  validity  of  the  execution. 
There  was  a  motion  to  enter  a  verdict  for  the  defend- 
ant on  the  ground  that  the  goods  were  the  plaintiff's 
husband's.  The  court  said  No;  If  the  parties  had 
objected  this  they  should  have  got  him  made  a  party. 
Baron  Bramwell  says,  **  the  issue  was  framed  in  the 
ordinary  way,  to  try  whether  the  goods  were  the 
goods  of  the  plaintiff  aa  against  the  execution  credi* 
tor,  and  a  verdict  was  found  for  the  plaintiff  The 
defendant  now  asks  that  a  verdict  may  be  entered 
for  him  on  the  ground  that  something,  which  the 
plaintifis  did  not  go  down  to  try,  shows  that  the 
phuntiff's  title  was  defective."  This  exemplifies  what 
the  nature  of  this  proceeding  is.  When  the  case  was 
before  ns  on  the  8th  November,  we  ought  to  have -set 


aside  without  more  ado  this  judgment,  and  In  further 
execution  have  handed  over  the  money  to  the  as- 
signees. It  is  not  necessary  to  say  if  the  Court  was 
seised  of  this  fund  in  a  plenary  way,  how  the  Court 
wonld  treat  a  third  person.  If  it  were  necessary,  I 
have  great  difficulty  in  seeing  thftt  Miss  Q.  was  in  the 
same  position  as  a  third  person.  She  had  made  a 
claim.  She  had  claimed  in  a  particnlsr  right  till 
judgment  is  given  against  her,  and  then  turns  round 
upon  her  other  title.  A  party  has  no  right  to  deal 
out  his  titles  one  after  another  legal  and  equitable* 
Suppose  the  deed  had  been  found  against,  and  the  as- 
signees had  come  to  claim  the  money,  could  Miss  G. 
be  heard  to  say,  **  I  have  my  real  title  in  reserve.  I 
tried  the  judgment,  and  I  failed  on  that;  I  tried  the 
deed,  and  I  failed  on  that.  These  were  mere  expe- 
riments. I  will  now  bring,  forward  my  real  title,  and 
I  ask  to  have  the  validity  of  that  ascertained.''  Whe- 
ther, therefore,  there  be  an  estoppel,  she  onght  to 
have  been  held  once  for  all  to  make  her  case,  and  held 
to  abide  by  it;  but  that  is  not  necessary  to  consider, 
because  I  rely  on  the  strict  analogy  of  an  interpleader 
order.  I  am  of  opinion  that  we  ought  to  have  set 
aside  both  the  judgment  and  the  order.  It  is  said 
we  can*t  do  that  because  of  what  has  happened  sinoe 
the  order  of  the  8th  November.  I  don't  see  that  at 
alL  The  order  was  of  some  use  on  what  we  did'nt 
want,  the  333rd  section;  but  on  the  334th  section 
the  Court  had  ample  grounds  for  setting  aside  the 
judgment.  Are  we  bonnd  to  persevere  for  ever  in  a 
course  of  error — to  force  these  parties  to  drink  to  the 
dregs  the  cop  of  litigation  we  have  mixed  for  them? 
What,  it  is  said,  onght  to  be  done  about  the  costs  of 
the  action?  Both  paities  were  more  or  less  in  the 
wrong,  if  my  opmion  be  wrong,  but  if  I  am  right,  the 
Court  was  itself  wrong,  and  we  ought  not  to  have 
made  the  order  directing  that  action.  We  onght  to 
direct  a  std  proceuus  on  the  action,  and  give  the  costs 
of  it  to  neither  party. 

Kbooh,  Jk— I  will  just  say  this,  which  may  have 
escaped  general  attention,  that  the  order  of  .the  8th 
November,  1862,  which  has  been,  qnestionedt  was 
made  by  the  entire  of  the  Coort. 

No  Rule. 


Court  of  ^xc^ttmtt. 

CHeported  by  OIItct  I.  Burke,  Elq.,  Bftnrliter'.at.LBW.] 

FnzQBiULD  t;.  Tbohpson — Jan,  18. 

Pleading^^AmendmerU — Action  for  fraudulerU  con- 
cealment— Misrepresentation, 

A  count  in  the  summons  and  plaint  which  oompkuned- 
*^ihat  the  defendant  was  possessed  of  a  gi*ey  mare 
called  PdUy^  which^  as  defendant  well  knew,  was 
unsound,  and  the  said  defendant,  by  the/remdulently 
concealing  from  thepiaintijf  theU  the  said  mare  was 
unsound,  induced  the  plaintiff  to  buy  the  said  mare 
for  £59;  which  the  plaintiff  paid  the  defendant, 
whertby  thig  plaintiff  lost  the  said  £59f*^'  Ordered 
to  be  amended  by  inserting  betweenthe  words  *«  un* 
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wound **  and  ''induced,^*  th$  wordi  foUomng.  «*  and 
reprtsenting  to  him  thai  it  uhu  wund.^* 

This  was  an  application  to  set  aside  as  vagne  and 
nnoerlain  the  first  oount  of  the  summons  and  plaint, 
which  was  as  follows,  "*  Victoria,  Ac, — Blenerbassett 
David  Thompson,  the  defendant,  is  summoned  to 
answer  the  complaint  of  Frederick  Lattin  Fitsgerald, 
who  complains  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  snm  of  M60,  for  that  the  defendant 
was  possessed  of  a  grey  mare  called  Polly  which,  as 
defendant  well  knew,  was  unsound,  and  said  defen- 
dant, by  iheu  frauduientlg  concealing  from  the  plain- 
tiif  that  the  said  mare  was  unsound,  induced  the 
phdntiff  to  buy  said  mare  for  £69^  which  the  plaintiff 
paid  the  defendant,  whereby  the  plaintiff  lost  the  said 
£59^**  There  was  a  second  count  **  for  that  the  said  de- 
fendant,  by  wairanting  a  certain  othet  mare  to  be  then 
sound,  sold  the  said  mare  to  the  said  plaintiff,  yet  the 
said  mare  was  not  sound,  whereby  said  mare  became  of 
no  use  to  the  plabtifi^  and  he  incurred  trouble  and  ex- 
pense in  causing  it  to  be  examined,  and  in  keeping  it,  and 
in  endeavouring  to  induce  the  said  defendant  to  receive 
it  back,  and  the  said  plaintiff  aftei-wards  re-sold  the 
said  mare  for  a  less  snm  than  he  paid  the  said  defen- 
dant for  it,  and  incniTed  expense  of  said  re-sale  there- 
fore," &c^  dated  7th  December,  1863.  The  defendant 
having  been  served  with  the  above  plaint,  applied  as 
follows  by  notice  to  plaintiff's  attorney — '*  Take 
notice  that,  inasmuch  as  the  defendant  is  ignorant 
what  are  the  circumstances  relied  on  by  the  plaintiff, 
ms  constituting  the  fraud  in  the  first  count  of  the 
plaint,  I  hereby  require  you,  on  or  before  Thursday 
next,  to  furnish  us  with  the  particulars  of  the  said 
circumstances:  dated  16th December,  1863"  To  this 
the  plaintiff  replied  that,  on  the  21st  of  Decerobisr, 
'*  the  fraud  of  which  the  plaintiff  complains  of  is,  that 
the  defendant  knowing,  and  having  before  him  con- 
clusive evidence  that  the  mare  was  unsound,  and  of 
which  the  plaintiff  was  ignorant,  represented  to  the 
plaintiff  that  the  mare  was  sonnd,  and  effected  the 
sale  to  him  on  that  repreeentation.  The  application 
now  made  to 'the  Oonrt  was,  that  the  first  connt  of 
the  plaint  be  set  aside  as  embarrassing,  same  being 
yague  and  uncertain  and  contrary  to  the  Common 
Law  Procedure  Act  1863,  as  not  stating  the  fact 
constituting  the  gronnd  of  complaint,  and,  further, 
because  the  particulars  furnished  on  the  2 1st  Decem- 
ber last  contradict  and  are  inconsistent  with  the 
gronnd  of  complaint  in  the  said  first  connt»  the  particu- 
lars complaining  of  active  misrepresentation,  the  plaint  of 
fraudulent  concealment,  and  further  that  if  a  false  re* 
resentation  be,  as  it  appears  to  be  from  the  said  particu- 
lars, the  ground  of  suit,  it  should  have  been  so  averred 
in  the  plaint,  in  order  that  there  might  be  an  issue 
knit  on  the  pleadings,  and  it  does  not  state  with  snffi 
cient  clearness  wnat  the  fraudulent  concealment  was  so 
to  raise  the  question  between  the  parties.  And 
further,  that  there  was  no  ground  for  departing  from 
the  common  and  well  kuown  form  of  pleading  in  ac 
tions  for  Gslse  representation. 

DoweCt  Q^Cn  in  support  of  the  motion. — ^The  first 
oonnt  is  for  firaaduleut  concealment,  while  the  com- 
plaint, in  the  particalars  fhmished  on  the  2l8t  De- 
CDsmber,  is  for  activf  misreprtseotation;  ibe  particulars 


of  the  facts  which  constitute  the  misrepresentation 
should  be  set  forth-^Beddock  v.  Kavenagh  (3  I.  C.  L. 
684) — the  mere  selling  of  an  unsound  horse  does  not 
give  the  person  to  whom  it  is  sold  a  right  of  action 
against  the  vendor — ffiU  v.  Baii  (2  Exch.  Rep. 
299);  there  the  declaration  stated  that  the  defendant 
was  possessed  of  a  glandered  horse,  and  knowing  the 
horse  to  be  affected  with  that  disease,  caused  the 
horse  to  be  sold  by  auction,  and  the  plaintiff,  believing 
the  horse  to  be  sound,  became  the  purchaser,  and  paid, 
therefor,  a  certain  snm,  and  said  horse  was  put  into 
a  stable  and  infected  another  horse  of  the  plaintiff^s 
which  soon  afier  died,  and  it  was  held  the  declaration 
disclosed  no  cause  of  action,  and  Bramwell,  B.,  there 
says,  The  rule  '*  caveat  emptor  "  as  reasonaUy  applies 
to  the  sale  of  an  unsound  horse  as  to  any  other 
sale.  This  is  not  a  count  for  fraudulent  misrepresen- 
tation, and  it  fails  as  a  connt  for  fraudul'^nt  conceal- 
ment, lor  the  count  is  vague  and  uncertain,  it  does  not 
specify  what  deseription  the  concealment  was  of — was 
it  active  concealment  or  passive?  The  connt  should 
have  stated  that  the  defendant  representing  to  the 
plaintiff  that  the  hore«  was  sound,  induced  the  pUdn- 
tiff  to  buy  same,  this  it  omitted  to  do;  the  plaintifis 
have  exactly  followed  an  erroneous  precedent  given 
in  the  first  edition  of  BuUen  and  Leake,  p.  196, 
which  has  been  altered  in  the  second  edition,  p.  291* 

Wailf  Q.C.,  and  Forbes  Johnson^  contra, — The 
gravamen  of  the  action  is  for  misrepresentation  and 
the  concealment  of  an  unsoundness;  Bramwell,  B.,  in 
delivcrinn;  judgment  in  HorsefaU  v.  Thomas  (10 
Weekly  Rep.  662),  says  it  is  an  old  rule  of  law  ciweat 
emptor^  but  if  there  be  a  flaw  latent  in  the  article  sold 
which  cannot  be  known  or  discovered  by  any  inspec- 
tion on  the  part  of  the  purchaser,  the  vendor  is  bound 
to  disclose  it,  though  it  is  otherwise  if  patent. — If  there 
be  no  cause  of  action  disclosed  in  the  connt  objected 
to,  the  course  should  have  been  to  demur.  [JTu^Asr, 
B* — Have  you  any  objection  to  state  it  in  the  manner 
given  in  the  second  edition  of  Bnllen  and  Leake, 
p*  29 1  ?]  None  whatever,  on  the  terms  of  the  defen- 
dant paying  the  costs. 

HaoHBs,  B. — The  whole  thing  arose  from  the 
pleader  following^he  precedent  given  at  page  196  of 
the  first  edition  of  BuUen  and  Leake.  Amend  the  coont 
as  follows,  **  that  the  defendant  was  possessed  of  a 
horse,  which,  as  the  defendant  then  well  knew,  was 
deseased,  and  the  defendant,  by  then  fraudulently  con- 
cealing from  the  plaintiff  that  the  said  horse  was  di- 
seased, and  representing  to  him  that  it  was  sound,  in- 
duced the  plaintiff  to  buy  the  said  horse  for  £57, 
.  which  the  plaintiff  paid  to  the  defendant,''  &c ;  thb  will 
make  it  accord  with  the  precedent  given  in  the  last 
edition  of  BuUen  and  Leake. 

Costs  to  be  costs  in  the  cause. 
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tfonrt  of  ^robat^ 

CRcpartod  by  W.  R.  Miller, Ew|^LL.O.,  B«rrUter.«ULaw.3 
GaXBLX  and  Wi»  V.  JOHK  R0BIK8ON  AND   OTilXfU.— 

20th  and  24t^  February. 

Cotis — Executors  and  residuary  legaUea  in  a  former 
wiUJaiUng  toeetaeidea  kUerwUl — Executors  put 
forward  in  ei^port  of  legacies  for  charities — Costs 
ofnextofkin^  also,  legatees — CoHs  of  trial  ^Couri 
j€€9 — Refreshers  to  counsel 

Where  executors  and  residuary  kgaUes  under  an 
earUer  wiU  impeached  a  later  one,  on  the  grounds 
of  incapacity  oj  the  testatrix,  and  undue  influence 
and  fraud  practised  upon  her,  and  not  only  failed 
to  sustain  those  pleas,  hut  were  themselvee  hy  the 
evidence  plainly  guilty  of  fraud  and  contrivance  in 
the  preparation  of  the  earlier  will,  they  were  con- 
demned in  the  costs  of  the  suU,  though  they  were 
put  forward  to  sustain  chfioritable  gifts  in  thai  wHL 
NeaA  of  kin  being  also  legatees  under  sudi  fraudu- 
lent wUl,  and  not  impeaching  it,  hut  impeaching 
the  last  wiU,  which  was  decreed  Jor — reftued  costs. 
But  next  of  kin^  not  being  legatees  in  and  impeach- 
ing such  will,  allowed  the  costs  of  the  pleadings^  ^c. 
But  under  the  circumstances,  the  Court  considering 
it  unnecessary  for  their  protection  to  appear,  none 
of  the  next  of  kin  were  allowed  the  costs  of  the 
trial  of  the  issue. 

Where  final  jfidgment  is  postponed  after  argument, 
additional  court  Jees  on  the  day  of  the  delivering 
of  judgment  are  necessary,  and  also  refreshers  to 
counseL 

This  case  came  before  the  Court  now  for  final  jadg 
ment.  The  plaintiffs  bad  propoanded  a  will  of  the 
deceased.  Miss  Anne  Dmmmond,  dated  the  9tb  Sep- 
tember, 1862,  and  a  eodidi  to  it,  dated  the  20th 
*  September,  1862.  The  defendant,  in  his  plea,  pio- 
ponnded  a  will  of  the  deceaied,  dated  the  2l8t  daj 
of  Jauuarj,  1863.  Several  next  of  kin  had  been 
cited  and  had  appeared,  and  had  in  their  pleadings 
impeached  both  the  will  and  codicil,  relied  on  bj 
the  plaintiff,  and  also  the  will  alleged  by  the  defen- 
djiiit.  The  substance  of  these  wills  and  of  several 
other  wills  of  the  deceased,  as  well  as  the  pleadings 
will  be  foand  sufficiently  detailed  in  the  judgment  of 
the  Court.  The  case  had  been  tried  during  Term  be- 
fore the  Court  and  a  special  jary,  when  a  verdict 
waa  found  in  favour  of  the  validity  of  the  will  alleged 
by  the  defendant,  u  &,  the  last  wilL 

The  Sotidtor-Oeneral  (Whiteside,  Q,C^  and  Dr. 
Townsendf  with  him)  now  applied  for  the  costs  of 
the  suit  against  the  plaintifis,  on  "account  of  the 
charges  of  fraud  made  in  their  pleas  against  the 
defendant  Robinson,  in  which  they  had  not  only  en- 
tirely &iled,  but  the  case  appeared  at  the  hearing  to 
be  one  of  gross  fraud  on  the  part  of  the  plaintiffs. 
In  such  cases  the  costs  are  always  given  against  the 
unsuccessful  party.  Mitchd  v.  Oard  (33  L^  J.  Prohi 
7);  Clayton  v.  Davis  (33  L.  J.  Prob.  28);  Summer- 
hiU  Y.  ClemenU  (32  L.  J.  Prob.  33  &  note). 

Dr.  Ball,    Q.C.,  (Serjeant  SuUivan,  Q.C.,   and 


Walker  with  him)  for  the  plaintiff — We  don't  ask 
for  costs,  but  we  say  that  the  plaintifis  should  not  be 
made  to  pay  any.  The  plaintiff,  Mrs.  Gamble,  was 
residuary  legatee  in  the  will  which  they  put  forward, 
and  she  was  also  a  legatee  for  £1,000  in  the  will  al- 
leged by  the  defendant.  The  defendant  admitted  the 
validity  of  the  will  and  codicil  alleged  by  the  plaintifis, 
who,  in  reality  were  put  forward  by  the  persons  in- 
terested in  the  charities,  who,  not  being  corporations 
could  not  intervene;  besides,  the  sudden  departure 
from  the  will  of  September,  1862,  and  the  last  will 
being  a  death-bed  will,  were  grounds  for  esousing  the 
plaintiffs  from  costs. 

Dr.  Walshe,  0.(7.,  and  Exham,  Q.C.,  for  the 
several  next  of  kin  asked  for  costs:  some  of  the  next 
of  kiu  had  by  pleading  impeached  both  the  wills  re- 
lied on  by  the  plaintiffs  and  the  defendant,  and  others 
(Logan  and  wife)  had  only  impeached  the  last. 
Mitchd  v«  Oard  (vide  supra). 

Cur.  adv.  vuU. 

24th  February. — Kkatinos,  J. — It  appeared  that 
the  deceased.  Miss  Anne  Dmmmond,  was  a  very  old 
lady,  aged  about  eighty-six.  Her  brother,  the  late 
Alderman  Drummond,  had  died  in  March,  1862. 
By  his  will  he  left  a  sum  of  £20,000,  for  the  purpose 
of  establishing  a  school  for  the  orphan  daughters  of 
soldiers  and  the  residue'  of  this  estate  he  left  to  his 
sister.  Miss  Anne  Drummond  for  life,  with  a  power 
of  appointment  as  she  should  choose  by  will;  and  his 
will  also  contained  some  legacies  which  were  not  to 
be  paid  until  after  his  sister's  death.  This  will  also 
appointed  John  Robinson  and  James  Robinson  his  ex- 
ecutors. The  property  to  which  Miss  Drummond 
thus  became  entitled  was  estimated  to  be  about  £8,000 
or  £9,000,  but  the  exact  amount  b  not  material. 
Between  Alderman  Druromond's  death  and  January, 
1863,  the  deceased  had  made  four  wills;  one  in  June, 
1862;  one  in  August,  1862;  and  the  two  now  in 
issue  in  this  cause.  By  the  first,  the  one  in  June, 
1862,  (which  is  lost)  she  left  several  legadea,  and 
appointed  Messrs.  James  and  John  Robinson  execu- 
tors and  residuary  legatees.  Tl^at  will  was  prepared 
by  Mr.  Janies  Robinson,  Q.C.,  who  was  a  very  in- 
timate friend  of  Alderman  Dmmmond.  The  secorid 
will  dated  the  l2th  August,  1862,  was  also  prepared 
by  Mr.  James  Robinson  from  her  instructions,  and 
was  duly  executed.  She  told  him  on  both  occasions, 
that  neither  of  such  wills  was  intended  by  her  as  a 
final  disposition  of  her  property,  and  she  often  saijd« 
that  she  intended  a  good  residue  for  him  and  Ids 
brother  John.  The  will  of  the  12th  August,  1862, 
contained  more  legacies  than  the  former  one,  and 
gave  the  residue  to  James  and  John  Robinson,  and 
appointed  them  also  executors.  James  Robinson  was 
present  at  the  time  of  the  execution  of  both  of  those 
wills.  At  the  time  of  the  making  of  the  second  will, 
James  Robinson  was  about  going  abroad,  and  in  con* 
versation  with  Miss  Dmmmond,  he  recommended  her 
to  employ  Mr.  Keys,  a  solicitor,  an  old  friend  of  the 
Alderman,  if  she  wanted  a -new  will  or  oodlciU  Those 
wills,  though  not  in  issue  in  this  cause,  are,  in  my 
judgment,  all  important  It  is  said  that  on  9th  of 
September,  1862,  when  James  Robinson  had  gone 
abroad,  the  deceased  executed  a  will  in  which  the 
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names  of  either  James  Robinson  or  of  John  Robinson 
do  not  appear,  either  aa  executors  or  legatees,  and 
that  will  is  propounded  by  the  plamtlffs,  Mrs.  Gam- 
ble being  named  in  it  as  the  executrix  and  re^ 
sidnary  legatee.  The  will  propounded  by  the  defen- 
dant of  the  21st  Jannary,  1863,  being  later  in  date 
must  be  established,  unless  the  plaintifls  prove  that 
the  later  one  ought  not  to  prevail;  if  they^  do  not, 
the  will  of  the  9th  September,  1862,  must  fall  to 
the  ground.  The  plaintiflfo  as  executors  have  a  locua 
standi  in  this  Court  to  require  proof  in  solemn  form 
of  the  last  will,  and  accordingly  the  issue  was  di* 
rected  to  try  the  validity  of  that  will  and  that  issue 
having  been  found  against  the  pluntiffk,  the  general 
rule  would  seem  to  follow,  viz.:  that  they  should  pay 
the  costs  of  the  suit,  unless  there  is  something  spe- 
cial to  exempt  them.  Executors  in  an  earlier  will 
have  not  the  same  protection  in  this  Court  as  regards 
costs,  as  next  of  kin;  still,  cases  have  frequently  oc- 
curred where  executors  named  in  an  earlier  will, 
which  has  been  condemned,  have  not  only  not  been 
condemned  In  costs,  but  hare  been  allowed  costs. 
These  were  all  cases  where  the  transaction  was  fair, 
or  in  the  infirmities  or  frauds  of  which  the  executors 
had  no  concern,  where  they  had  no  personal  interest, 
and  where  it  was  impossible  for  them  without  further 
inquiry  to  say,  whether  the.  later  will  should  prevail 
or  not,  and  where  the  Court  could  not  without  a  trial 
come  to  a  satisfactory  conclusion  as  to  the  document 
which  should  regulate  the  succession  to  the  property. 
In  this  case  it  appears  to  me,  on  the  few  fkcts  that  I 
shall  notice,  that  unless  the  Court  is  prepared  to  give 
the  costs  of  the  suit  against  the  plaintifib,  it  cannot 
in  any  case  give  costs  to  executors  against  parties, 
who  seek  to  establish  an  earlier  will.  If  the  will  of 
.September,  1862»  and  its  codicil  were  the  fairest  trans- 
actions that  orer  existed,  the  deceased,  if  of  a  com- 
petent mind,  and  fairly  dealt  with,  had  a  perfect  right 
to  alter  them,  and  make  any  disposition  she  pleaMd, 
however  inconsistent  with  the  earlier  documents. 
Looking  at  the  wills  of  June  and  Angust,  1862,  and 
of  January,  1863, 1  find  one  pervading  object  in  them 
all,  viz. :  to  make  the  Robinsons  her  executors  and 
re^dnary  legatees.  Then,  how  did  the  will  of  the 
6th  September,  1862,  come  to  be  executed?  James 
Ko'jinson  went  abroad  soon  after  the  execution  of  the 
will  of  August,  1862,  and  the  legacy  of  £20,000 
given  by  Alderman  Drummond  to  found  an  institu^ 
tion  for  the  orphan  daughters  of  soldiers,  was  the 
«nbject  of  a  Chancery  suit,  instituted  in  order  to  ea* 
tabli.h  the  validity  of  and  to  carry  into  effect  that 
charitable  gift.  The  opinion  of  eminent  counsel  had 
been  taken  on  the  validity  of  that  bequest,  and  his 
opinion  was  that  it  was  perfectly  valid,  and  IkBss 
Drummond  frequently  expressed  her  anxiety  that  it 

*  should  be  carried  out.  If  that  gift  were  not  valldL 
the  amount  of  it  would  sink  into  the  residue,  and 
Miss  Drummond  would  have  had  power  to  dispose, 
not  of  £8,000  or  £9,000,  but  of  £28,000  or 
£29,000.  As  gross  and  scandalous  a  fraud  as  I  ever 
knew,  was  perpetrated  in  this  case,  by  parties  who, 
the  moment  that  James  Robinson^s  back  was  turned, 
misrepresented  to  tha  deceased,  that  the  legacy  of 

'  £20,000  was  Invalid,  that  the  bpinion  of  counsel  that 
it  was  ralid  was  only  obtained  in  order  to  enable 


Jaijoes  Robinson  to  tell  her  that  it  was  valid,  and  that 
his  object  was  by  misrepresenting  to  and  misleading 
her  as  to  the  amount  of  her  property,  so,  to  become 
with  his  brother  the  owners  of  the  legacy  of  £20,000, 
in  addition  to  or  as  part  of  the  lesidne.  The  direct  effect 
of  that  misrepresentation  was  to  exclude  altogether  the 
Robinsons  fi^m  the  will  of  September,  1862;  they 
are  named  in  it  nether  as  exeentore  nor  residuary 
legatees.     I  regret  Co  say  that  the  will  of  September, 
1 862,  was  prepared  from  written  instructions  in  the 
handwriting  of  a  clergyman  well  known,  and  1  believsi 
greatly  respected,  but  now  in  his  grave;  and  I  am 
willing  to  suppose,  that  if  he  were  now  here,  some 
light  might  be  thrown  on  this  transaction,  and  that 
we  eonkl  sepavate  him  from  the  fraud  which  was  prac- 
tised.    But  whoever  the  parties  were  who  were  con- 
cerned in  that  tranaactioi,  it  was  founded  on  a  frau- 
dulttt  misrepresentation;  so  much  so,  that  even  if  the 
last  will  of  January,  1863,  were  not  in  exbtence, 
and  had  never  been  executed,  the  Robinsons  would 
have  a  perfisot  case  nnder  the  will  of  August,  1862, 
and  would  be  in  a  condition  to  get  probate  of  it  I  am 
nnwilluig  to  go  into  all  the  particulars  of  the  manage- 
ment and  contrivance,  by  means  whereof  the  will  of 
September,  1862,  was  obtained  from  the  deceased; 
it  is  not  necessary  for  me  to  do  ao,  dealing,  as  I  am 
now,  only  with  the  qnestion  of  costs;  but  it  is  in- 
dispensaUe  to  notice,  that  in  the  entire  transaction 
we  have  fraud — seoret  correspondence  between  Mrs. 
Gamble  and  the  attorney  who  was  employed  to  draw  the 
will,  suggestions  as  to  it  being  executed  at  the  of- 
fice or  town  lodgings  of  the  country  attorney,  as  it 
would  not  be  ssis  to  have  it  done  in  the  deceased's 
house,  as  Dr.  Nolan  who  was  the  attending  physician 
was  absent  on  a  foreign  tour,  and  who,  I  collect  could 
have  been  got,  as  they  thought,  with  another  gentle* 
man,  to  witness  the  document;  hot  Dr.  Nolan  was  on 
a  foreign  tour;  suggestions  also  that  it  was  unsafe 
for  Mra.  Gamble  to  leave  the  honse.    In  fact  the  will 
was  execated  at  the  town  lodgings  of  the  country  at-^ 
tomey,  who  drew  it,  and  eveiy  step  in  the  transac- 
tion was  clandestine.    This  dandestinity  as  to  the  ex- 
ecution of  this  will  is  a  very  remarkable  feature.    In 
every  step,  there  was  conc^afanent  and  secrecy,  pri- 
vate communications,  and  letters  backwards  and  for- 
wards.   In  some,  Mrs.  Gamble  refers  to  the  legacies 
to  the  next  of  kin;  they  were  to  have  been  origmally 
£200-— then  £300,   and  Mrs.  Gamble  suggests  to 
the  attorney  that  she  would  prefer  that  they  should 
get  £500,  and  they  accordingly  get  £500.     Further, 
a  sum  of  £500  is  given  to  a  Mr.  Shaw,  whom  the 
deceased  knew  not,  and  who  is  appointed  trustee  and 
executor,  and  to  whom  the  will  is,  when  executed, 
given.   On  Mr.  James  Robinson's  return  from  abroad, 
he  called  on  Miss  Drummond,  when' Mrs.  Gamble  and 
the  Rev.  Dr.*  Flenry  were  present     This  was  after 
the  execution  of  the  will  and  codicil    He  was  re- 
ceived very  coolly  and  he  adsed  what  was  the  meaniog 
of  it:  to  which  Mrs.  Gamble  replied,  that  Miss  Drum- 
mond wanted  infbrmadon  about  the  amount  of  her 
property.    That  led  to  bqniiy,  and  the  result  was 
that  very  soon  Miss  Dmmmond's  eyes  ^re  opened, 
itnd  she  saw  the  fraud  that  had  been  practised  upon 
her,  and  the  Robinsons,  and  ahs  determined  to  make 
a  new  will    Now,  it  it  important  to  notice^  that  Dr. 
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Fleory  bad  got  the  possession  of  both  the  will  and 
codicil  of  September,  1862»  and  also  of  the  will  of 
Aagnst,  1 862— her  former  wills  the  deceased  herself 
l:ept ;  but  when  applied  to.  Dr.  Flenry  did  not  give 
np  those  docnments.  That  was  an  extraordinary  way 
of  dealing  with  a  person  who  was,  by  the  party's 
own  confession,  quite  competent  to  malce  a  will ;  how- 
ever, she  wishes  to  make  a  new  will,  and  wishes 
James  Robinson  to  nndertalce  it*  Fortunately,  for  him, 
he  declined  to  have  anything  to  do  with  if,  and  he 
now  comes  into  Oonrt  with  a  title  nnder  the  will  of 
Jaauaiy,  1863,  in  the  preparation  of  which  he  took 
no  pan  or  concern  whatever,  save  that  when  he  per- 
emptorily declined  to  draw  it,  the  deceased  asked 
him  to  recommend  her  an  attorney,  and  he  then  re- 
commended Mr.  Mostyn,  a  gentleman  of  the  highest 
respectability-r-the  solicitor  to  the  treasury — bnt  he 
declined  also,  as  it  was  inconsistent  with  his  office  to 
transact  any  private  business,  and  he  mentioned  Mr. 
Jories,  and  Mr.  Jones  was  employed.  He  received 
his  instructions  from  the  deceased,  in  which  Mr. 
Robinson  was  in  no  way  concerned,  he  was  not  pre- 
sent, add  heard  nothing  of  them  until  after  the  will 
was  executed.  That  will  was  executed  with  all  due 
formality,  and  a  clearer  case  than  that  made  in  sup- 
port of  It,  it  is  difficult  to  imagine.  The  question 
then  is,  if  it  be,  or  ought  to  be  a  question,  are  the 
plainti£&  to  go  off  without  paying  the  costs  of  this 
unueccessary  lltigntion — a  litigation  rendered  neces- 
sary by  their  own  fraud?  But  it  b  said,  that  they 
are  not  the  real  plaintiffs,  bnt  that  the  persons  inter- 
ested in  the  charities  mentioned  in  Dr.  Fleury^s  will, 
are  the  plaintiffs.  They  had  no  locUs.  standi  here, 
not  being  corporations,  nor  trustees,  though  I  do  not 
mean  to  say,  that  their  interests  could  not  have  been 
property  protected  by  the  Attorney- General  or  other- 
wise; but  instead  of  such  a  plain  and  simple  course, 
they  thought  fit  to  put  forward  the  Gambles,  the  re- 
siduary legatees,  to  contest  the  suit,  indemnifyiog 
them.  I  do  not  think  that  innocent  legatees,  in  a 
case  based  on  fraud,  would  have  a  right  to  come  in 
here  in  support  of  and  claiming  the  benefit  of  a 
fraudulent  document,  without  exposing  themselves  to 
cost;}.  But  in  this  case  I  know  of  no  parties  before 
me,  but  the  Gambles,  who  are  participators  in  the 
fraudulent  transaction  which  led  to  the  institution  of 
this  suit,  and  therefore,  I  have  no'  hesitation  what- 
ever in  saying  that  this  is  a  case  in  which  the  Court 
is  particularly  called  on  to  give  costs  of  the  suit 
against  the  plaintiffs,  and  I  accordingly  give  them. 
My  decree  will  be  to  establish  the  will  of  the  21st 
January,  1863,  and  to  direct  that  the  plaintifb  do 
pay  to  Mr.  John  Robinson  the  costs  of  the  suit. 

As  to  the  costs  of  the  next  of  kin,  the  order  direct* 
log  the  issue,  provided  that  the  several  next  of  kin— i 
BamiDg  them-^should  be  at  liberty  to  appear  on  the 
trial  of  the  issue  by  counsel  and  attorney,  but  the 
Court  reserved  specially  the  consideration  of  the  costs 
ittending  thereon.  All  these  next  of  kin — save  one 
—are  legatees  in  the  fhiudulent  will  to  the  extent  of 
£500.  These  legatees  all  join  together  in  traversing 
the  trill  of  January,  1863,  just  as  the  plaintiffs  did 
by  their  replication,  alleging  undue  execution,  unsound- 
teas  of  mind,  uudue influence  and  fraud;  but  they  in 
no  wiy  impeached  the  will  of  September,  1862;  Ibis 


will  b  disputed  by  Logan  and  wife  alone;  they  take 
nothing  under  it  That  is  very  remarkable,  and  yet 
they  all  appear  by  one  attorney.  In  my  opinion  it 
was  quite  unnecessary  for  them  to  appear  on  the  trial 
at  all,  and  to  test  that  opinion,  it  is  only  necessary 
to  look  at  the  peculiar  nature  of  the  suit  and  the 
provisions  of  the  two  willPy  and  the  circumstanoea 
under  which  the  suit  was  instituted  by  the  Gambles, 
or  in  their  name  on  behalf  of  the  charities.  Looking 
at  the  provisions  of  the  two  wills,  the  rights  created 
under  them  whether  genuine  or  not,  it  would  have 
been  impossible  that  there  could  have  been  any  com- 
promise or  arrangement  of  this  suit  to  the  prejudice 
of  the  next  of  kin.  They  did  not  g^ve  any  special 
assistance  on  the  trial;  they  had  no  special  evidence 
which  was  unknown  to  the  plaintiffs,  and  I  do  not 
think  that'  I  am  at  liberty  to  give  costs  against  the 
fund,  unless  I  am  satisfied  that  it  was  a  case  in  which 
the  parties  really  believed  that  it  was  essential  (pr  the 
protection  of  their  interests,  that  they  should  be 
separately  represented.  In  this  ease  I  am  not  so  sa- 
tisfied. I  therefore  do  not  think  that  any  of  these 
parties  are  entitled  to  the  costs  of  appearing  on  the 
trial  of  the  issue,  and  that  being  so,  the  question 
then  arises — are  they  entitled  to  the  costs  of  the  other 
proceedings  and  pleadings  in  this  suit.  As  to  the 
legatees  who,  being  also  next  of  kin,  impeached  the 
wiU  of  January,  1863,  bnt  did  not  attack  that  of 
September,  1862,  I  think  that  I  cannot  look  on 
them  in  any  other  light  than  as  l^tees,  who  came 
in  as  intervenients  to  assist  the  plaintifih,  and  there- 
fore are  not  entitled  to  costs.  With  respect  to  the 
Logans,  they  though  appearing  by  the  same  solicitor, 
are  I  think  entitled  to  costs,  not  including  the  costs 
of  the  trial  of  the  issue.  They  have  m  plying  im- 
peached both  wills  as  they  had,  as  nsxt  of  kb,  a  right 
to  do,  and  they  stand  here  solely  as  next  Of  kin, 
and  are  therefore  entitled  to  theur  costs  property  and 
necessarily  incnrred. 

Decree  accordingty. 

Non.— Theiod^  on  thU  case  bebg  oallad  on— which 
had  stood  over  for  judgmeat— required  additional  fees  to  b« 
paid  by  the  plaintiffs  and  defendant  for  the  day,  intimating 
that  a  similar  rule  applied  to  them  aa  to  refirtMhers  to  oonnsel ; 
whSoh  they  were  also  entitled  to  on  a  case  standing  for  jndg- 
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CBspottod  bj  C  J.  Btouilnf^  Eiq  3 

[Judos  Haroreavx.] 

EiTATE  OF  Arthur  Usshir  axd  John  Usshkr,  owma 
AMD  prnnoNSS.— ^e&rtiary  15, 1864. 

QmpeMQ^ian^Teqr^  tenancies. 

Where  a  purchaser  elects  not  to  be  discharged  hut  to 
apply  for  compensation^  he  must  be  content  with 
the  amount  of  his  actual  loss^  and  cannot  complain 
of  misrepresentation  ofvalue^  which  is  only  ground 
for  discharge.    In  cases  of  over  statements  of  rents 

.  payable  under  tenandee  from  year  to  year,  the 
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Cattrt^  taking  inio  account  the  tenant*  power  to 
qmt,  allows  a  year  and  a  half  rent  eomptUed  on 
the  over  statement* 

Serjeant  Sullivan  (EaJicm^  (2.C.  with  him)  od  behalf 
of  William  Heary  Parker,  the  parchaser  of  lot  No.  3 
on  the  rental  in  this  matter,  moved  for  an  order  that 
ont  of  the  funds  in  Court  in  this  matter,  the  said 
William  H.  Parker  might  be  declared  entitled  to  com- 
pensation on  the  following  grounds,  via.,  that  the  rent 
stated  to  be  payable  by  Michael  Gonningham,  one  of 
the  tenants  on  the  said  lot  was  £149  i2s.  4<].  when 
thereat  iu  fact  payable  was  only  £109  i7s.  6il.; 
that  the  rent  stated  to  be  payable  by  Thomas  Bald- 
win, another  tenant  on  said  lot,  was  £58  16s.,  where, 
in  fact,  said  rent  was  only  £47  Is.  besides  poor  rate; 
that  the  rent  of  James  Callaghan,  another  tenant  on 
said  lot,  was  incorrectly  stated,  being  set  out  as  £68 
9s.  8d.  when,  in  fact,  it  should  have  been  only  £58 
148.;  that  damage  had  been  done  to  the  mansion- 
house  of  Janeville,  the  roofs,  slates,  timbers,  window 
aashes,  and  frames,  doors,  door  frames,  bricks,  and 
ibgging  having  been  removed  therefrom,  also  from  the 
stable  and  out-offices;  the  house,  in  fact  having  been 
left  a  mere  shell;  that  there  was  no  boundary  to  din* 
tioguish  between  the  portion  in  said  lot  held  in  fee- 
farm  from  the  lands  adjoining  as  provided  by  the 
Court  in  the  original  head  lease  thereof  of  the  9th  of 
Jane,  1793.  Parker  was  declared  the  purchaser  of 
lot  No.  3  on  the  rental  at  the  sale  on  the  13th  day  of 
November  last,  for  the  sum  of  £2700,  which  sum  was 
duly  lodged;  after  said  sale  the  purchase^  went  to  see 
the  landZ  and  upon  talking  with  the  tenants  thereon 
he  was  informed  by  Michael  Cunningham,  one  of  the 
tenants,  that  his  yearly  rent  was  only  £109  17s.  6d. 
Cunningham  was  set  out  in  the  rental  as  tenant  from 
year  to  year,  at  the  yearly  rent  of  £147  19s*  4d.,  and 
tithe^reut  charge  payable  by  tenant*  in  addition 
£1  13s«,  making  together  the  sum  of  £149  12s.  4d. 
Purchaser  examined  the  rent  receipts  given  to  Cun- 
ningham by  the  agent  of  the  owners  during  the  last 
ten  years,  by  which  it  appeai  ed  that  Cunningham  paid 
£120  a  year,  which  included  £10  2s.  6d.  for  another 
holding  not  included  in  the  premises  sold,  and  that  an 
allowance  of  £39  14s.  lOd.  a-year  was  made  to  him, 
thereby  making  it  appear  that  the  yearly  rent  of  the  said 
Cunningham  was  £159  14s.  lOdL,  including  said  sum 
of  £10  2s.  6d.,  when  in  reality  the  yearly  rent 
received  was  only  £120.  Previously  to,  and  at  the 
time  of  said  purchase,  purchaser  had  not  any  know* 
ledge  or  notioe  that  the  said  rent  was  any  other  than 
tliat  sta;ted  io  said  rental,  and  he  bought  on  the  faith 
of  the  rental,  and  he  then  bdieved  that  the  tenant  held 
at  the  rent  stated^  and  his  calculations  as  to  the  amount 
of  pnrcha<e-money  were  based  upon  the  statements  on 
the  rental.  Upon  lot  No.  3  stood  the  mansion-house 
of  Janeville,  which,  with  the  yard,  offices,  &&,  were 
yalned  at  £30  a-year,  and  in  the  deseriptive  particu- 
lars on  the  rental  it  was  thus  described:  *'The  de- 
mesne, house  of  Jareville,  with  the  out-offices,  garden, 
&a,  is  now  in  the  owner's  hands,"  and  fhrther, 
«•  Janeville  House  is  of  large  dimensions,  somewhat  out 
^  order^  attached  to  which  there  is  a  good  yard  and 
offices."  Purchaser  having  heard  that  the  house  was 
not  in  good  repair,  and  that  some  of  the  materials 


belonging  Ia  it  had  been  removed,  as  be  was  iuformed, 
by  the  authonty  of  John  Ussher^  the  owner,  he 
instructed  his  solidtor,  Mr.  Matthew  Parker,  who,  in 
his  presence,  at  the  time  of  the  sale,  stated  in  Court, 
that  he  understood  that  there  was  no  such  thing  as 
the  mansion-house  of  Janeville  as  stated  in  the 
rental;  that  only  the  waUs  of  a  house  remained,  where- 
upon the  Court  having  called  upon  the  solicitor  having 
carriage  (Charles  Maunsell),  he  slated  that  he  was 
never  on  the  lands  but  took  the  description  from  the 
agent,  which  he  assumed  was  correct,  bnt  that  dte 
owner^  Mr.  Ussher^  was  in  Couri^  and  he  knew  all 
about  it,  whereupon  Mr.  Ussher  stated,  in  open  Court, 
before  the  sale,  thfit  the  house  was  there  certainly, 
out  of  repair,  and  that  only  some  of  the  roof  bad 
fallen  in  and  had  been  removed.  Having  heard  this 
statement  purchaser  bid  and  became  the  purchaser,  and 
after  the  sale  went  to  see  the  mansion  house,  and 
found  that  the  roofing,  slates,  timbers,  floors,  win- 
dows, sashes,  frames,  doors  and  door  frames,  bricks, 
bins  in  wine  oellars,  and  cut  stone  flagging  of  ser- 
vants* hall  had  been  whoUy  removed  from  the  man- 
sion  honse,  and  nothing  left  bnt  the  bare  walU. 
Upon  reading  the  head  lease,  under  which  portion  of 
the  premises  sold  are  held,  for  the  purpose  of  prepar- 
ing the  conveyance,  purchaser  fonnd  that  the  lessee 
therein  was  bound  by  covenant  to  keep  the  bounds  of 
the  premises  well  distinguished  from  the  lands  adjoin- 
ing, and  it  appeared  that  there  were  not  any  bonads 
between  the  said  lands  and  other  Unds  adjoining 
same;  nor  did  the  purchaser  know  the  bounds  save  by 
the  measuremenu  on  the  rental,  and  he  was  advised, 
that  he  might  be  called  upon  at  any  time  to  build  a 
proper  boundary  fence.  He,  therefore,  submitted  a 
proper  boundary  fence  shonld  be  made  at  the  expense 
of  the  estate,  and  that,  under  all  the  circumstances, 
he  was  entitled  out  of  the  purchase  money  to  codipen- 
sation  on  account  of  the  foregoing  matters. 

Flanagan^  Q*C^  contra. — ^The  owners  offered  to 
discharge  the  purchaser  on  13th,  Januacy,  1864,  by 
the  following  notice: — 

*'  Sir — Having  been  informed  that  you  intend  ap- 
plying to  the  Court  for  compensation  in  respect  of 
alleged  abatements  of  reiit  heretofore  made  to  some  of 
the  tenants  on  that  part  of  the  lands  of  TorcuUen 
pnrohased  by  yon  in  this  matter,  we  hereby  inform 
yon  that  such  allowances  or  annual  returns  in  rent  ss 
have  heretofore  been  made,  either  by  the  late  Arthur 
Ussher,  or  since  his  decease,  by  the  said  .John  Ussher 
to  the  tenants  on  said  lands  were  of  a  temporary  and 
not  a  permanent  nature,  as  appears  by  the  receipts 
given  for  said  rent.  We  further  inform  you,  that  if 
yon  are  dissatisfied  with  your  said  purchase,  the  said 
John  Ussher  is  ready  and  willing,  and  hereby  offen  to 
relieve  you  therefrom,  and  to  have  your  purchase 
money  rofnnded,  together  with  interest  and  your  costs, 
properly  and  necessarily  incnrred,  and  we  Eequre  yon 
to  inform  as  in  writing,  within  one  week  from  the 
date  hereof  whether  or  not  yon  purpose  making  soch 
application  for  compensation,  or  require  to  Iw  dis- 
charged from  your  said  purchase  on  the  terms  afore- 
said, and  we  require  yon  in  the  meantime  to  stay  ail 
proceedings  towards  Uie  preparation  or  taking  out  of 
your  conveyanoe  of  said  lands  and  this  notice  wOl  be 
made  use  of  on  any  application  yon  may  make  to  the 
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Cottrt  in  respect  of  such  allowances.— Dugkkit  and 
GoiDQsr,  SbBcilors  for  saii^iYobti  Uasher.. . .  . '  ' 

••  To'  'Willlai&  Parker,;  Esq,;  SoRckot  to  J^h'  pur- 
diaser.**  '  .  "  .  *'  '"  "' 
Kg  answer  was  given  to  this  notice,  but  the  pnrcAaser 
took  ont  his  oonvejanCe  on  the  3rd  of  Febmary;  and 
OD  the  6th  sorted  notice  of  indtion  foribom]peusation. 
The  purchaser  knew  the  BtUte  of  the  piloperty;  and 
ererjihiog  connected  with  it  except  the  fkcts  as  to  the 
abatement  of  the  rents. 

JuDQB  Haboheayb—I- When  a  purchaser  elects  not 
to  be  discharged,  bat  to  applj  for  compensation,  he 
most  be  content  with  the  amount  of  his  actual  loss, 
and  cannot  cemfrfain  of  misrepresentation  of  yalae 
which  is  onlj  gronnd  for  discharge.  In  cases  of  ten- 
ancies from  jear  to  jear,  .the  Court,  taking  into 
aoeoont  the  tenants*  power  to  qnit,  iQlows  a  year  and 
a  half  rent,  computed  on  the  over-statement,  that  in 
the  present  case  amounts  to  about  £90.  The  next 
ground  of  compensation  is  the  state  of  Janeville  House. 
It  was  stated  at  the  time  of  sale  to  be  in  ruin,  but 
having  regard  to  its  actual  condition,  it  ought  not  to  have 
been  left  on  the  rental  valued  at  £30  a-jear.  I  think 
Mr.  Packer  is  entitled .  to  some  compensation  for  the 
actual  waste  and  destraotkHi  committed  on  the  house 
by  BCr.  Ussber's  direction,  and  under  the  ciroMn- 
staneet»  and  having  regaid  to  what  the  ptirchaser 
knew  on  the  sal:|ject  when  be  bought,  1 4hink  Jb2S 
ample  compeusation  in  respect  of  this  gronnd.  The 
question  of  boundary  cannot  be  made  a  subject  -of 
compensation,  for  it  is  incapable  of  being  estimated, 
bat  the  vendors  most  give  ail  the  aid. and  information 
in  their  power  to  enable  the  purchaser  to  find  the 
bonndaiy.        •  .. 


Nicholas  Oakman  in  trust  for  said  )f  tiy  Jane  Oakman 
on  said^  29th  day  of  January  inst,  at  the  sum  of  £800 
might  be  rescinded^  and  that  the  said  Nicholas  Oakman 
aiqd,  Maiy  Jane  Oakman  m^ht  be  discharged  from  said 
purchase*  Oakman  it  appeared  attended,  at  the  sale 
of  the  premises  described  in  the  rental  as  follows;-:-* 
'One  n^oiety.or  perpetual  yearly  rent  of  £59  10s.  6d. 
created  by  fee-farm  ^ant,  dated  6th  February,  1854, 
from  Alan  Gardner  .Brown  and  Charles  Grainger  to 
James  Whisker.  After  having  made  several  previous 
biddings  for  lot  No.  2,  he  bid  the  sum  of  £800  therefor 
and  was  dedared  the  purchaser.  He  misunderstood 
the  description;  and  up  to  and  at  the  time  he  was  de- 
clared purchaser  thereof  he  believed  he  was  bidding 
for  the  rent  of  £5.9  10s.  6d.,  and  that  on  becoming 
!tbe  purchase!:  be  would  be  entitled  to  that  rent  and 
not  to  the  rent  of  £29  15s.  3d.  only. 
'  W*  Boyd^  contra^  for  the  owner.  —  The  sum 
given  b  undoubtedly  somewhat  more  than  the  value, 
but  the  deiicription  in  the  rental  was  perfectly  clear 
and  free  from  ambiguity,  the  half  of  the  rent  for  sale« 
viz.,  £29  15s.  3d.,  being  figured  in  the  rent  column. 
The  (3ourt  cannot  relieve  a  purchaser  from  the  conse- 
quences of  his  own  stupidity. 

Ru1e.-^2^  the  pufchtuer  be  diechatrged  vp^m  thg 
tefme  of  hie  lodging  in  court  the  eatm  of  £20  to 
meet  the  expensee  of  a  re-ecSe^  and  paiging  the 
coste  of  ihia  motion. 


[BnoBS  JuDGB  Haborxavb.] 

Ih    TBI    MATTER    OF  THS  ESTATI  OF  AlLAN  GaRDNAB 

Brown  and  John  Blackib,  owners;  ex  parte  Ar- 
chibald   BORTUWICK,    continued  IN   THE   NAHB  OF 

Jakes Howden,  ASPErmoNER. 
Dieeharge  of  purchaser — Mistake — Excessive  price. 

One  moiety  oj  a  fee* farm  rent  was  put  up  for  sale, 
but  the  punchaser  ymsundirstood  the  de^ption  in 
the  rental  and  whilst  btdding  considered  he  was  bid- 
ding Jorthe  whole  rent  and  not  a  haHfofdy,  Ths 
Court  having,  regard  to  4he  fad  that  Vie  sum  bid 
was  manifestly  excessive^  discharged  the  purchaser 
upon  the  terms  o/  his  lodging  in  Gouit  a  sum  sufi- 
eietU  to  meet  the  expenses  oJ  another  sale^  and  un^ 
der taking  to  lodge  any  further  sum  the  Court 
might  rehire  and  paying  the  owtiers  costs  of  the 
motion* 

rr.  Andrews^  counsel  on  behalf  of  Nicholas  Oakmsn 
and  Mary  Jane.  Oakman,  spiuster,  for  whom  the  said 
Nicholas  Oakman  was  declared  purchaser  of  lot  No.  2 
in  the  rental  of  the  preaiises  which  were  set  up  for 
sale  b)dfore  the  Hon.  Judge  Hargreave  on  Friday,  the 
29th  January,  1864,  on  the  5th  day  of  February  ap- 
plied  for  an  order  thai  the  sale  made  of  lot  2  to  said 


[Before  Judoe  Harorbayb.] 

In  the  matter  of  thb  estate  of  Mart  Annb  Kellt, 
owner;  Charles  Berqin,  petitioner. 

Practice. — Solicitor's  lien. 

Lien  for  costs  claimed  by  solicitor^  upon  deeds 
lodged  in  courts  it  not  being  intended  to  proceed 
with  the  petition  for  Sale  of  lands^  Notice  ofmo^ 
tion  served  by  the  solicitor  for  an  order  directing 
the  keeper  of  the  deeds  to  hand  them  back.  Held-w 
that  the  proper  course  would  have  been,  to  have 
served  notice  of  motion  for  an  order  declaring  the 
solicitor  entitled  to  a  lien^  and  Jor  Ubertyfo  fie  a 
claim  setting  forth  the  particulars  to  be  vouched  be^ 
fore  the  examiner;  and  tn  the  event  of  the  swi 
found  to  be  due  not  being  paid,  /or  an  order  to 
'  continue  and  take  &e  carriage  (f  the  proceedings. 

PurceU.  appeared  in  support  of  the  follpwing  notice 

;of  .motion  :-*'>  Take  notice  that  counsol  on  behalf  of 

fTbomss.Hamiltony  solicitor,  will,  on  Weduesday  nest, 

I  or  the  first  opportunity,  apply  to  the  Honorable  Judge 

Hargreave  that  the  keeper  of  the  deeds  may  be  directed 

to  band  back  to  said  Thomas  Hamilton  the  deeds  and 

maps  lodged  by  him  (subject  to  his  lien  thereon  for  costs) 

pursuant  to  notice  for  that  purpose  served  upon  him, 

or  for  such  other  order  as  the  Court  shall,  under  the 

circumstances,  be  pleased  to  make,  and  for  the  cosu 

of  such  application,  grounded  on  the  affidavit  of  said 

Thomas  Hamilton,  the  documents  therein  mentioned^ 

and  referred  to,  the  several  notices  and  proceedings  in 

this  matter,  the  nature  of  the  case»  and  reasons  to  be 
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offered.  Dated  this  13th  day  of  February,  1864. 
Jeremiah  Perry,  solicitor  for  said  Thomas  Ha- 
tniltoQ,  1 1  Bachelor's-walk. — To  Lawrence  Mooney, 
Esq.,  solicitor,  having  carriage  of  proceedings,  4  Ba- 
ohelorVwalk;  and  Thomas  Fell  White,  Esq.,  solicitor 
for  owners,  13  Upper  Ormond-quay."  The  following 
was  the  notice  referred  to: — '* Inasmuch  as  I  under- 
stand that  it  is  not  intended  to  proceed  to  a  sale  in  this 
matter,  and  inasmuch  as  my  client,  Mr.  Thomas  Ha- 
milton, solidtor,  has,  pursuant  to  notice  fh)m  the  soli- 
citor having  the  carriage  of  the  proceedings,  lodged  in 
court  certain  title  deeds  and  maps  relating  to  the  said 
owner^s  estate  (named  in  the  order  for  sale  in  this 
matter)  subject  to  his  lien  thereon  for  costs,  I  hereby 
require  you  to  inform  me  at  or  before  the  hour  of  three 
o^clock  to-morrow  afternoon,  whether  you  admit  or 
dispute  his  said  lien  on  said  deeds,  and  whether  it  is 
your  intention,  in  case  you  admit  his  said  lien,  to  sign 
a  requisition  for  taxation  of  his  said  costs,  and  to  give 
him  an  undertaking  for  payment  of  such  sum  as  shall 
be  found  due  to  him  on  said  taxation,  or  if  you  shall 
dispute  his  said  lien  I  require  you  within  the  time 
aforesaid  to  iuform  me  whether  you  will  sign  a  con- 
sent that  same  shall  be  determined  in  such  manner  as 
the  judge  in  this  matter  may  direct.  And  iu  case 
you  refuse  or  neglect  to  comply  with  the  requirements 
of  this  notice  I  shall  make  such  application,  of  which 
you  shall  have  notice,  to  said  court  in  relation  thereto 
as  I  may  be  advised,  and  shall  make  use  of  this  notice 
thereon.  Dated  this  9th  day  of  February,  1864. 
Jeremiah  Perry,  solicitor  for  said  Thomas  Hamilton, 
No.  1 1  Bachelor's-walk,  Dublin.  To  Laurence  Mooney, 
Esq.,  solicitor,  having  carriage  of  the  proceedings,  4 
Bachelor's-walk,  Dublin;  and  Thomas  Fell  White, 
Esq.,  solicitor  for  owner,  1 1  Upper  Ormond  quay, 
Dublin.**  It  appeared  that  ia  or  about  the  year  1 842 
Hamilton  was  employed  professionally  as  an  attorney 
and  solicitor  by  the  late  William  Kelly,  and  by  his 
son,  the  late  Thomas  Kelly,  both  late  of  Maddenstown, 
in  the  county  of  Kildare,  Esqrs.  (the  father  and  bro- 
ther of  the  owner  in  this  matter),  in  the  tmnsacttng 
of  various  matters  of  legal  business  for  them  respec- 
tively. That  whilst  he  was  so  engaged  he  received 
from  said  William  Kelly  and  Thomas  Kelly  the  deeds 
which  he  had  lodged  in  court  (pursuant  to  notice  for 
that  purpose  served),  and  that  same  had  remained 
in  his  custody  after  the  decease  of  said  William 
Kelly  whilst  he  was  engaged  in  the  business  of  said 
Thomas  Kelly,  and  up  to  the  time  of  hb  lodging  same 
as  aforesaid  in  court.  That  whilst  he  was  employed 
on  behalf  of  said  William  Kelly  as  aforesaid  he  be- 
came entitled  to  a  considerable  sum  of  money  for 
costs.  Hamilton  now  claimed  a  lien  for  the  eutire 
amount  of  costs  due,  having  lately  learned  that  the 
petitioner's  debt  had  been  discharged  prior  to  the  no- 
tice calling  on  him  to  lodge  the  deeds  in  court,  and 
that  it  was  not  intended  to  proceed  with  the  petition 
for  sale. 

FalleSf  contra^  disputed  the  retainer. 

[By  leave  of  the  court  counsel  on  both  sides  con- 
sented to  treat  the  notice  of  motion  for  an  order  to 
get  back  the  deeds  as  a  motion  to  establish  the  lien.] 
The  case  being  argued  on  the  affidavits  filed,  the  fol- 
lowing order  was  made: — 

IMare  HamiUon  to  have  §8kMMed  a  lien  fir 


casts  tneumd  upon  the  retainer  of  Thomas  Kdttf^ 
and  let  Mm  fits  a  daim  setting  forth  partieularg 
mthm  three  weeks^  and  vouch  U  before  the  exam- 
iner.  If  the  amount  not  paid  by  the  owner^  Ha- 
n^ton  to  be  at  liberty  to  serve  notice  cf  applica- 
tion  Jor  leave  to  take  the  carriage  of  the  proceed- 
ing.     Qfuition  of  costs  reserved. 


tfnurt  of  SUmiroftc* 

tB«FOittd  by  WUUan  ChsBBej.  Baq!  Banlatar.at*]«ir.l 
•«  ThI  MABtAJKHl.** 

Derelict  salvage — Special  agreement  as  to  seamens' 
services — Ditto  as  to  masteri?  services — The  Mer- 
chant Shipping  Act^  17  ^  18  Vic^  cap.  104,  sea- 
tion  182. 

Special  agreements  tffith  the  owners  by  the  masters  of 
a  tug-steamer  to  a  percentage  on  the  earnings  of  the 
tug^  and  by  seamen  to  increased  loages^  for  Jore- 
going  aU  daims  for  salvage  will  not  be  upheld  by 
the  Court  of  Admirality,  as  being  repugnant  to 
general  principle  and  prejudicial  to  the  public  m- 
terest,  and  as  the  effect  of  such  agreements  would 
be  to  take  away  from  the  actual  salvors  the  motives 
to  aU  enterprise  and  energy. 

In  this  C€ue^  in  which  the  derelict  barque  and  cargo 
whidi  sold  for  £27,000  was  saved  from  total  des- 
siruction^  but  saved  without  risk  to  life  or  limb^  the 
court  considering  k  a  case  of  meritorious  salvage, 
although  not  of  first  doss  merits  awarded  to  the 
salvors  a  sum  of  £1,080,  or  "  two  fifths  "  of  the 
value. 

The  court  in  distributing  a  sum  awatdedfor  salvage^ 
will  award  very  liberal  remuneration  to  a  steam 
vessel  specially  built  fir  and  devoted  to  salvage  ser* 
vices,  inasmuch  as  she  is  not  employed  in  general 
trade  for  the  conveyance  of  goods  and  passengers^ 
and  depends  entirdy  on  her  chances  fir  public  en- 
couragtment  and  support 

This  was  a  caose  of  derelict  salvage,  instituted 
by  the  New  Steam  Tug  Company,  limited,  on  behalf 
of  themselves  as  owners  of  the  Steam  Tug  Resolute, 
374  tons  burthen,  and  200  horse  power,  and  on  be- 
half of  the  master  and  crew  against  the  barque^ 
Maryanne  of  Falmouth,  796  tons  burthen,  and  cargo, 
ror  salvage  services  rendered  by  their  tug,  who  found 
her  derelict  in  the  Atlantic  Ocean,  and  brought  her 
and  her  cargo  safely  into  the  harbour  of  Cork.  The 
property  had  become  vested  by  operation  of  law  in 
the  Alliance  Marino  Insnrance  Company,  as  under- 
writers on  ship  and  freight,  and  in  the  Glasgow  Un- 
derwritei-s'  and  Underwriters*  Association  of  Dublin 
as  the  underwriters  on  cargo.  The  case  had  been 
closed  at  both  sides,  and  stood  for  judgment.  But 
an  application  was  by  permission  specially  made  in 
suppoi't  of  the  claims  of  the  master  and  crew  of  tho 
8team  tug  to  be  considered  entitled  to  a  salvage  re- 
ward, notwithstanding  the  evidence  in  the  cause,  that 
the  crew  by  a  special  agreement  as  to  the  amount  of 
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tiieur  wages,  and  the  master,  bj  aaotfaer  special  agree- 
ment on  his  part,  to  a  certaiu  per  centage  on  the 
eBminga  of  the  steam  tog,  had  bound  themselves  to 
fore^  an  salvage  claims. 

Dodon  Townaend^    ChatUrton^    Q*C,  and  Mr, 
WHUam  0*Brien^  for  the  promovents. 

Doctor  Gibbon^  for  the  derelict ;  and  Doctor  Elrvng- 
ton,  for  the  master  and  creiv. 

JuDas     Kellt. — The    Gonrt  of    Admiralty    in 
cases  of  salvage,  has  aniformly  refused  to  admit  such 
agreements  as  are  here  relied  on  as  barring  the  rights  of 
the  master  or  seamen  to  salvage,  and  held  that  it 
woold  be  repugnant  to  general  principle,  and  preju- 
dicial   to  the  poblic  interest,  if  snch   a   proposition 
ooald  be  legally  maintained  in  cases  of  that  descrip- 
tion, as  the  eflfoct  of  it  wonid  be  to  take  away  from 
actoal  salvors  the  motives  to  all  enterprise  and  energy. 
The  case  of  masters  of  vessels  is  still  under   the 
protection  of  these  equitable  decisions;  that  of  the 
seamen,  however  has  since  obtained  an  additional 
guarantee,  as  by  the  Merchant  Shipping  Act,  sec. 
182,  it  was  expressly  enacted  that  every  stipulation 
on  the   part  of  a  seaman  to  abandon  any  right  he 
might  have  in  the  nature  of  salvage  shall  be  wholly 
inoperative.    Their  claim  in  the  present  case  must  be 
therefore  admitted.    This  is,  confessedly,  a  case  of 
salvage  rendered  to  Ihe  barque  Maryanne  and   her 
cargo,  found  abandoned  at  sea,  and  brought  to  port 
in  safety  by  the  salvors.     The  Resolute,  a  steam  tug, 
and  her  crew,  who  performed  the  service,  are  the 
property   and  in  the  employment  of  a  company  in 
Liverpool,  who,  seeking  a  new  field   of  enterprise, 
have  embarked  capital  to  a  large  amount  in  building 
and  equipping  this  and  other  vessels  of  a  similar  de- 
scription, for  the  purpose  of  towing  large  vessels 
•many  miles  out  to  or  in  from  sea,  and  with  the  still 
more  laudable  purpose  of  going  out  to  search  for  wrecks 
and  vessels  in  order  to  bring  them  into  port.    The 
steam  tng  which  in  the  preseut  case  has  performed 
this  latter  office  is  stated  in  the  evidence  to  be  374 
tons  bnrthen,  and  as  fitted  np  with  disconnecting  en- 
gmes  of  200  hone-power,  but  really  efiective  to  500 
horse-power,  with  two  dbtinct  engines  to  work  her 
windlass,  with  the  whole  of  her  deck  aft  left  altogether 
clear  for  the  operations  of  her  towage,  and  furnished 
with  Manilla  hawsers  of  superior  strength  anl  manu- 
factore,  and  cost  a  sum  of  £13,000.     Seeking  neither 
for  freight  or  passengers,  and  devoted  exclusively  to 
the  useful  purposes  for  which  she  had  been  so  skilfully 
and  powerfully  construnted,  this  tug,  having  coaled 
and  victualled  at  Cork,  sailed  from  that  port  on  the 
7th  of  January  last  into  the  Atlantic  in  search  of 
derelicta,  her  orders  from  Liverpool  having  been  to 
that  eflbct.    Beating  about  without  success  until  the 
9th,  she  spoke  a  schooner,  who  informed  her  that  a 
vessel  without  sails  had  been  seen  by  her  to  the  south- 
west.    The  tug,  altering  her  course  accordingly,  at 
length,  after  the  lapse  of  two  days  more,  sighted  the 
vessel  on  the  morning  of  the    11th,  about   twenty 
miles  off,  one  point  on  her  port  bow.     On  coming  up 
the  master  of  the  tug  boarded  her,  and  found  her  to 
be  the  Maryanne,  a  fine  barque,  796   tons,  timber 
laden,  and  toully  abandoned.     She  was  sunk  to  the 
water's  edge,  her  main  deck,  with  most  of  her  up- 
per beams,  broken,   her  bulwarks  amidships,    and 


stanchions  washed  away,  her  rudder  gone,  her  mast?, 
rigging,  and  spars  all  standing,  but  the  sails  blown 
away  from  the  yards,  her  chain  cables  on  board,  bat 
foul  and  in  confusion,  and  her  papers,    instruments 
and  valuables  taken  away.     She  was  full  of  water, 
the  sea  rolling  over  her  deck,  and  her  cargo  of  timber, 
which  was  full  to  the  deck,  was  kept  down  alone  by 
a  few  beams  which  were  still  unbroken,  and  which 
barely  held  the  ship  together.    There  was  neither  bin- 
nacle, wheel,  or  cabin  furniture.    The  master  order- 
ing the  engines  of  the  steam  tug  to  be  disconnected 
and  the  tug  to  be  brought  to  the  starbourd  bow  of  the 
derelict,  a  hawser  was  hove  in  by  means  of  a  hauling 
line,  and  made  fast  round  the  foremast,  there  being 
apprehension  that  if  it  had  been  made  fast  round  the 
windhiss  the  strain  would  have  pulled  the  bows  out  of 
her.     The  derelict  being  thus  secured,  the  master  re- 
turned to  the  tug  and  the  towage  began,  it  being  then 
about  midday  of  the  11th  of  January,  and  the  dis- 
tance to  Cork  harbour,  which  he  was  anxious  to  make, 
about  325  miles.    The  hawser  parted  near  midnight, 
but  being  made  fast  next  morning  by  a  shackle  to  a 
chain  cable  of  the  derelict,  the  service  was  carried  on 
without  interruption,  day  and  night,  until  the  evening 
of  the  16th,  when  the  harbour  was  reached,  and  on 
the  next  day  she  was  brought  up  and  anchored  in 
safety  in  the  upper  part  of  the  harbour.    It  was  then    ^ 
ascertained  that  the  Maryanne  had  sailed  from  Quebec, 
on  the  Idth  November  previous  with  a  cargo  of  tim- 
ber, bound  for  Grangemouth ;  but  having  met  with 
storms  and  been  disabled  by  the  disasters  which  en- 
sued, her  master  and  crew,  on  the  1 1  th  of  Decem- 
ber, took  to  their  boats,  and  abandoning  her  to  her 
fate,  arrived  themselves  safely  in  Cork,  from  which 
they  afterwards  departed  on  other  ventures — and  she 
meanwhile  floating  about  (her  cargo  being  a  buoyant 
one),   was   ultimately  found  by  the  salvors  in  ihU 
case,   on  the    11th  of  January,  a  complete  wreck, 
just  two  months  after  her  leaving  her  port  of  depar- 
ture.   It  appeared  in  the  evidence  in  another  branch 
of  this  case  that  the  several  insurances  which  bad 
been  effocted  on  ship,  cargo,  and  vessel,  had  been 
paid  by  the  several  underwriters  concernid,  as  in  a 
case  of  total  abandonment,  and  that  thus  acquiring 
their  interest,  these  parties  now  are  defending  this 
suit — a  suit  instituted  on  the  part  of  the  sslvors  in 
order  to  be  awarded  remuneration  for  their  services. 
It  is  to  be  observed  that  a  necessity  having  arisen  to 
sell  the  ship  and  cargo,  in  order  to  ascertain  their  ac- 
tual value,  that  has  been  done,  and  the  net  amount 
of  sales  now  lodged  in  Gonrt  abiding  the  decision  in 
the  case,  is  a  sum  of  £2,700.     It  is  oonceded  that 
the  property  which  realised  this  sum  was  derelict,  and 
was  paid  for  by  the  underwriters  as  for  a  total  loss; 
and  it  is  also  conceded  that  but  for  the  salvors   it 
would  have  been  a  total  loss  for  ever.     The  general 
rule  of  the  Court  of  awarding  to  salvors  in  such  case.*! 
a  proportion  varying  from  one-third  to  one-half  of 
the  value  of  the  property  is  appealed  to,  the  right  of 
the  Court,  however,  to  bend  that  rule  so  as  to  meet 
the  various  degrees  of  merit  in  each  case,  being  ad- 
mitted by  both  sides.     Under  such  circumstances,  it 
is  right  to  observe  that  this  was  a  perfectly  voluntary 
service;  that  it  was  one  also  predeteruoined  upon  by 
a  steam  tug  of  most  superior  bnild  and  equipment. 
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eonskrneted  for  such  occmioim  altogether,  with  a  crew 
engaged  and  paid  aod  victualled  for  the  express  pur- 
posci  Who  crniscd  d  ring  a  coarse  of  ten  dajs  in  the 
weetern  Atlantic,  in  a  north  latitude  of  49  deg.,  22 
min.,  in  the  month  of  Janoary,  at  a  distance  from 
land  between  three  and  Soar  hundred  mUeSi  and  ano- 
oeeded  after  a  oontinnons  labour  by  towage  for  lour 
days  and  nights  nnceasingly  in  bringing  into  a  harbour 
of  safety  a  vessel  of  double  her  own  burthen,  and 
with  a  water-soaked  cargo,  although  of  great  valne. 
It  is  right  atoo  to  observe  that  this  Was  done,  not- 
withstanding the  impediment  arising  to  the  towing 
vessel  by  the  derelict  being  without  a  rudder,  and  thf»t 
thereby  she  escaped  the  heavy  gale  which  commenced 
to  blow  the  veiy  evening  she  entered  the  port,  and 
whichi  had  she  encountered  six  hours  earlier  out  at 
sea,  must  have  caused  her  destruction,  kept  together 
as  she  was  by  a  few  beams  only,  and  with  neariy 
300  tons  of  weighty  ballast  in  her  hold.  Again,  on 
the  other  hand,  it  must  be  borne  in  mind  that,  whilst 
the  service  was  being  performed,  the  weather  was 
moderate,  the  sea  flowing  in  a  long  swell,  no  risk  to 
life  or  limb,  the  steam  tug's  men  on  board  their  own 
vessel  every  night  as  usniS,  the  days  of  actual  labour 
four  onlyi  and  the  distance  actually  travelled  less 
than  four  hundred  miles.  With  these  views  and 
connterviews  the  Court  »  of  opinion  that  the  salvage, 
although  decidedly  not  of  the  first-class  of  merit,  is 
nevertheless  meritorious,  and  con.-iders  it  just  to  all 
parties  to  award  two-fifihs  of  the  yalu&— being  the 
sum  of  igl,080^a8  remuneration  to  the  salvors. 
The  question  of  the  distribution  of  this  sum  is  now 
to  bo  determined,  and  here  the  peculiar  circumstances 
of  this  case  beoome  as  prominent  as  they  are  novel 
In  the  early  history  of  salvage  the  exertions  of  the 
salvor,  as  they  constituted  almost  the  entire  ser- 
vice, so  they  monopolised  the  entire  reward.  Pr^ 
sently,  as  skill  in  navigating  and  using  boats,  as  well 
as  damage  incurred  in  the  use  of  them,  by  degrees 
put  forward  their  daims  for  a  share,  courts  of  salvage 
began  to  consider  them  as  In  some,  but  in  a  vBry 
minute  degree,  entitled.  Then,  and  lately  too,  came 
the  stage,  tfhen  a  learned  judge  said,  '*  We  all  know 
that  formeriy  claims  of  owners  of  vessels  to  par* 
ticipate  in  salvage  did  not  receive  very  favourable  at- 
tention; but  sitace  then  things  are  much  changed— 
steamers  are  able  to  render  important  salvage  services, 
ill  whfch  the  ship  herself  is  the  chief  agents  and  I, 
therefore,  have  departed  from  the  former  praotkie, 
and  given  adeqaate  rewards  to  the  owners  of  tfach 
vessels.*'  This  Couit  may,  using  these  expressions, 
say  with  reference  to  the  present  case,  **  things  have 
much  changed  since  then ;  *'  for  this  is  not  the  case  of 
%  steam  vessel  employed  on  owner's  business  with  freight 
or  passongera,  risking  the  mai^et  for  that  freight,  or 
the  insurance  on  that  voyage,  should  the  master  at 
his  own  peril  deviate  to  help  a  vessel  in  distress,  and 
that,  too,  bat  half  provided  for  the  purpose;  but  the 
case  of  a  steam  tug,  built  and  equipped  m  all  points 
for  such  a  purpose,  and  for  nothing  else — that  her 
market,  that  her  insurance,  that  her  voyage,  that  the 
end  and  aim  of  her  whole  adventure,  and  of  her  owner's 
entei^prise,  is  to  render  salvage  services.  Under  such 
oi  (U instances,  the  steam  tog  becomes  not  the  chief  actor 
only,  but,  as  to  utility,  almost  the  exclusive  one.    The 


crew,  for  the  first  time,  rank  only  ia  the  anbordinate 
piaoe.  It  becomes  than  the  duty  of  this  Court,  aa  in  the 
caserefiurred  to,  to  dapait  (torn  the  former  practice,  and 
to  tske  care  that  the  rewards  giv«a  to  the  owaen  of 
such  a  vessel  be  adequate,  l^e  Oocrt,  ihenht%  dut 
of  the  amount  awarded,  appottloiiB  to  this  aleam  tng 
company  the  lum  of  £flOO\  the  vemahidcr  it  distri- 
butes as  follows  amongst  the  master,  engineer,  and 
crew,  oonsiderkg  It  right,  however,  to  pxcmice,  that 
although  dieir  toadnct  waa  negadf  ely  correct,  thcf 
during  the  progress  of  thekr  aervkie  by  no 
hibited  that  skttl  and  adroitness  widch  * 
on  them»  and  also  called  for  under  the  4 
To  the  master,  £80;  chief  engineer,  £70(  chief 
mate,  £30;  second  cngfaieer,  £30;  Monia,  a  sea- 
man, who  ahowcd  moat  acal,  £12;  two  BcamcD,  £S 
each,  £16;  five  firemen,  £8  eaoh,  £40;  boy  £2; 
total,  £280.    The  salvors  are  to  have  thdr  ooats. 

Proctor  for  the  proxnovents — ^Mr.  Hamertoo. 
Prootor  ftr  the  impagnant — Mr.  M^Loug^iBn. 

SBMATUUs — In  ihe  head  note  of  this  caae^/or 
300,"  as  the  price  of  the  ship  vid  cargo,  read 
••£2,700."] 
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CRiportHl  by  WlUbu  Woafleelt,  Biq.«  BtotMarjaJivJ 

Splents  t;.  LKFayna  and  othies.— l^Tov.  13,  14,  18. 

Evidence — Agwcy — RqpnemUxtMma'^BibU. 

A  Bible  containing  entries  of  births^  ^,  iohidi  were 
not  shown  to  hccoe  come  to  the  knowledge  of  any  de- 
ceased members  oftheJamUy^  held  not  adfnissibU  in 
evidence. 

An  agent  of  an  insurance  company  having  authority 
to  solicit  ineurances  and  receive  proposaie^  keldte 
he  a  general  agent  whose  rqHrespUations  would 
bind  the  company. 

Letters  written  by  such  an  agent  to  the  company^  and 
Jrom  the  company  to  hifn^  held  inadmissible  against 
the  representative  oj  a  party  who  had  ejjfedied  an 
insurance  u^h  the  company. 


This  was  an  appeal  brought  by  the  plaintiff  i 
the  order  of  the  Comrt  of  Exchequer,  bearing  date 
the  20th  of  Jane,  1863,  alk>wing  the  caiwe  shown  by 
the  defendauts  sgaiost  the  couditMual  order  for  a  new 
trial  obtained  by  the  plainti^  and  bearing  date  the 
6th  November,  1862,  whereby  it  was  ordered  that 
the  verdict  had  for  the  defendant  at  the  Summer  Ji»- 
siaes  for  the  county  of  Cork  ia  1862,  shonkl  beset 
aside,  and  a  new  trial  had  on  the  greund  of  misdiiee- 
tion  of  the  learned  judge  at  the  trial,  and  for  the  re- 
ception of  illegal  evidence  at  the  said  trial  The  sum- 
mons and  plaint  ctated  that  by  a  policy  of  insnranoe, 
bearing  date  the  ^th  March,  18^  and  made  <hy  the 
defendants,  the  trustees  of  the  Promoter  Life  Assur- 
ance and  Annuity  Company,  and  sealed  with  the  seel 
of  the  defendants  reif)ectively,  and  by  them  delivcrsd 
as  their  deed,  after  reciting  that  Robert  Splents,  of 
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Trtlee,  in  Uie  oonnty  of  Kerry,  hotel  keeper,  had  pro- 
posed to  efieet  an  insarance  with  the  said  Promoter 
Life  Aasuraiice  and  Annuity  Company  in  the  snm  of 
£100  on  the  life  of  Rose  Helen  Meredith,  for  the 
whole  eontinnance  thereof,  and  had  caused  to  be  deli- 
?ered  iato  the  office  of  said  company  a  declaration  or 
itatement,  bearing  date  the  6th  day  of  March,  1869, 
Ngned  by  the  said  Robert  Splents,  setting  forth  the  age 
and  state  of  health  of  the  said  Rose  Helen  Meredith,  as 
in  sud   policy  mentioned;  and  that  the  said  Robert 
Splents  was  interested  in  the  life  of  said  Rose  Helen 
Meredith  to  the  amonnt  of  £100,  and  that  it  had  been 
agreed  that  snch  declaration  should  be  the  basis  of 
the  oontraet  between  the  said  Robert  Splents  ^nd  said 
company;  and  that  the  said  Robert  Splents  had  paid 
to  the  said  company  the  sum  of  £5  8s.  4d.  as  the 
premiam  in  consideration  of  the  insurance  of  £100 
on  the  life  of  said  Rose  Helen  Meredith  for  the  space 
of  one    year,   commencing  on  the  said  6  th  day  of 
March,    1869,  and  terminating  on  the   4th  day  of 
March*    1860,  both  inclusive,   it  was  declared  and 
agreed  by  the  said  policy  that  if  the  said  Rose  Helen 
Meredith  should  die  before  the  said  6th  day  of  March, 
I860,  or  if  the  said  Robert  Splents,  his  executors, 
administrators,  or  assigns  should,  in  the  event  of  the 
said  Rose  Helen  Meredith  living  beyond  the  said  6th 
day  of  March,  1860,  pay  to  the  said  company  during 
the  remainder  of  the  life  of  said  Rose  Helen  Meredith 
the  yearly  premium  of  £6  8s.  4d.  on  or  before  the 
6th  day  of  March,   I860,  and  in  every  subsequent 
year»  the  funds  and  property  of  the  company  should 
be  subject  and  liable,  according  to  the  provisions  of 
the  said  company^s  deed  of  settlement,  to  pay  unto 
the  said  Robert  Splents,  his  executors,  administrators, 
or  asstgne,  within  three  calendar  months  after  due 
proof  should  have  been  received  at  the  office  of  said 
company  of  the  death  of  said  Rose  Helen  Meredith, 
the  sum  of  £100;  provided  always,  that  in  case  the 
said  fioee  Helen  Meredith  should  die  upon  the  high 
seas,  mileas  in  passing  to  and  from  the  Continent  of 
Europe  in  decked  or  steam  vessels,  or  to  and  from 
any  part  of  the  United  Kingdom,  without  previous 
license  from  the  board  of  directors  for  tuat  purpose, 
or  if  anything  averred  in  the  dechiration  or  attestation 
thereinbefore  mentioned  to  have  been  made  should  be 
nntme,  or  if  the  referees  were  found  to  have  Icnow- 
inglj  given  false  testimonials,  the  said  policy  should 
be  null  and  void;  and  all  moneys  which  should  have 
been  paid  on  account  of  said  insurance  should  be  for 
felted  to  the  said  company.     Provided  further,  that 
the  persons  executing  said  policy,  or  the  survivors  or 
snrvivor  of  them,  or  the  heirs,  executors,  or  adminis- 
trators of  such  survivor,  shall  not  in  any  of  the  cases 
theieinbefore  mentioned  be  liable  to  the  said  Robert 
Splents,  his  executors,  administrators,  or  assigns,  to  a 
greater  extent  than  the  funds  or  property  of  the  com  • 
pany  which,  at  the  time  of  recovering  upon  said  po- 
licy, should  be  in  his  or  their  hands  or  power,  either 
alone  or  jointly  with  any  other  person  or  persons,  and 
not  for  the  time  being  required  to  pay  or  satisfy  the 
trust  expenses  or  any  prior  claims  or  demands  upon 
the  company;  nor  should  the  shareholders  at  targe  of 
the  company  be  answerable  beyond  so  much  of  their 
respective  shares,  not  subject  to  prior  claims  or  de- 
mands iu  the  capital  of  the  company  as  might  for  the 


time  being  remain  due  from  them  respectively;  nor 
should  the  said  Robert  Splents,  his  executors,  admi- 
nistrators, or  assigns  have  any  claim  whatever  upon 
other  the  holders  of  policies  in  the  said  company; 
and  the  said  Robert  Splents  afterwards  duly  made 
his  last  will  and  testament,  and  thereby  appointed  the 
plaintiff  to  be  his  executrix  and  afterwards  died;  and 
the  said  will  was  duly  proved  by  the  plaintiff  in  the 
principal  registry  of  her  Majesty's  Court  of  Probate 
in  Ireland,  and  the  said  plaintiff  b  now  the  executrix 
of  the  said  Robert  Splents;  and  the  said  plaintiff 
sidd  that  at  the  time  of  the  making  of  said  policy  the 
aaid  Robert  Splents  was  interested  in  the  life  of  the 
said  Rose  Helen  Meredith  to  the  said  amount  of  £100 ; 
and  that  after  the  death  of  the  said  Robert  Splents, 
and  while  the  said  policy  remained  in  full  force,  the 
said  Rose  Helen  Meredith  died,  and  all  conditions 
were  fulfilled,  and  all  things  happened  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  maintam 
this  action,  and  nothing  happened  or  was  done  to  pre- 
vent her  from  maintaining  the  same;  yet  the  plaintiff 
had  not  been  paid  the  said  sum  of  £  1 00  out  of  the 
capital,  stock,  and  funds  of  the  said  company,  and  the 
same  was  wholly  due  and  unpaid.     And  the  plaintiff 
prayed  Judgment  against  the  said  defendants  to  reco- 
ver the  said  sum  of  £100  and  her  costs  of  suit.     To 
this  the  defendants  pleaded  that  the  declaration  or 
statement  in  the  policy  of  insnranco  and  writ  of  sum- 
mons and  plaint  respectively  mentioned,  and  which 
was  by  the  said  policy  made  the  basis  of  the  contract 
between  the  said  Robert  Splents  in  said  plaint  men- 
tioned and  the  said  company,  was  a  certain  proposal 
in  the  words  and  figures  following,  that  is  to  say,— 
**Life  of  another.     Promoter  life  Assurance  and 
Annuity  Company.    I,  Robert  Splents,  of  Tralee,  in 
the  county  of  Kerry,  hotel-keeper,  being  desirous  of 
effecting  an  insurance  with  the  trustees  fbr  the  Pro- 
moter Life  Assurance  and  Annuity  Company  in  the 
sum  of  £100,  without  bonus,  on  the  life  of  Mrs.  Rose 
Helen  Meredith,'  bom  at  Tewkesbury,  England,  and 
now  residing  at    Dicksgrove,   Castleisland,   in   the 
county  of  Kerry,  for  the  whole  term  of  life,  do  hereby 
undertake  that  her  age  does  not  exceed  fifty -six  years; 
that  she  has  had  the  smaU-pox  or  cow-pox;  that  her 
habits  are  sober  and  temperate;  that  she  has  never 
had  the  gout  nor  asthma,  nor  any  fit  or  fits,  nor  suf- 
fered a  spitting  of  blood ;  that  she  is  not  afflicted  with 
any  complaint,  affection,  or  disorder  which  tends  to 
shorten  life;  and  that  I  have  an  interest  in  the  life  of 
the  said  Rose  Helen  Meredith  to  the  full  amount  of 
£100  sterling.     And  I  do  hereby  agree  that  this  un- 
dertaking shall  be  the  basis  of  the  contract  between 
me  and  the  said  company,  and  that  if  any  untrue 
averment  be  contained  herein,  or  if  the  referees  have 
knowingly  given  false  testimonials,  all  moneys  which 
shall  have  been  paid  to  the  said  company  on  account 
of  the  said  assurance  shall  be  forfeited,  and  that  the 
policy  shall  be  null  and  void;  and  I  do  also  agree 
that  I  will  abide  by  the  provisions  contained  in  the 
deed  for  the  settlement  of  the  said  company,  bearing 
date  the  5th  day  of  July,  1826,  which  relate  to  the 
pi-ivilege  of  voting  for  auditors,  and  to  the  liabilities 
of  the  shareholders  and  officers  of  the  institution :  and 
likewise  that  I  will  acquit  from  idl  responsibility  the 
other  holders  of  policies  in  the  said  company.     Dated 


64 


THK  IRISH  JURIST. 


this  5th  day  of  March,  1859.  Robert  Splents,  Tra- 
lee.  Witness,  Thomas  Kenna,  Tralee.''  And  the 
defendants  averred  that  all  conditions  precedent  had 
not  been  performed  and  fnlfilled;  nor  had  everything 
happened  or  been  done  necessary  to  entitle  the  plain« 
tiff  to  receive  the  said  sum  of  £100,  because  the  de- 
fendants said  that  the  statements  contained  in  the 
said  declai'ation  were  not  true  in  the  particular  here- 
inafter mentioned,  that  is  to  say,  that  the  age  of  the 
said  Rose  Helen  Meredith  at  the  time  of  the  signing 
of  the  said  declaration  exceeded  fifty-six  years.  To 
this  the  plaintiff  replied,  first,  that  the  age  of  the  said 
Rose  Helen  Meredith  in  the  said  defence  mentioned 
did  not,  at  the  time  of  the  signing  of  the  declaration 
therein  mentioned,  exceed  fifty-six  years.  Secondly, 
that  the  defendants  ought  not  to  be  admitted  or  re- 
ceived to  plead  the  said  defence,  or  to  make  the  alle- 
gation therein  contained,  because  the  plaintiff  said 
that  before  and  at  the  time  of  the  making  and  signing 
of  the  declaration  in  the  said  defence  mentioned,  and 
of  the  execution  of  the  said  policy,  the  said  testator, 
Robert  Splents,  had  been  and  was  in  communication 
with  the  defendants  in  reference  thereto  respectively ; 
and  that  during  and  all  through  such  communications 
the  said  defendants  meaning  and  intending  that  the 
said  Robert  Splents  should,  in  the  matter  of  the  said 
declaration  and  policy,  and  of  his  contract  with  them, 
act  upon  the  representation  and  belief  respectively 
hereinafter  mentioned,  did,  by  their  conduct  and  state- 
ments, represent  to  the  said  Robert  Splents  and  cause 
him  to  believe,  and  the  said  Robert  Splents  accord- 
ingly did  believe  and  actied  in  the  said  premises  on  the 
belief  that  the  age  of  the  said  Rose  Helen  Meredith 
did  not,  at  the  time  of  the  signing  of  the  said  decla- 
ration, exceed  fifty- six  years.  Thirdly,  a  replication 
in  the  same  terms  as  the  last,  but  pleaded  upon  equit- 
able grounds.  Fourthly,  that  the  defendants,  after 
the  making  of  the  said  declaration  and  policy,  and 
during  the  life  of  the  said  Rose  Helen  Meredith,  be- 
came acquainted  with  and  knew  the  fact  that  the  age 
of  the  said  Rose  Helen  Meredith  exceeded  fifty-six 
years  at  the  said  time  of  signing  and  making  the  said 
declaration ;  but,  nevertheless,  they  did  not  on  becom- 
ing acquainted  with  the  said  fact,  or  at  any  time  after- 
wards during  the  life  of  the  said  Rose  Helen  Meredith, 
disaffirm  or  avoid  the  said  policy,  but  affirmed  and 
elected  to  hold  it  to  the  same,  and  in  the  lifetime  of 
the  said  Rose  Helen  Meredith,  and  while  so  aware 
that  her  age  exceeded  fifty-six  years,  that  is  to  say, 
on  the  7th  day  of  March,  1861,  received  the  premium 
which  then  accrued  due  on  the  said  policy.  Upon 
these  replications  issue  was  taken,  and  the  cause  came 
on  to  be  tried  at  the  Summer  Assizes,  1 862,  for  the 
county  of  Cork,  before  Keogh,  J.,  and  a  special  j  ury. 
After  proof  of  the  policy  the  first  witness  called  by 
the  plaintiff  was  Thomas  Eenna,  .who  proved  that  he 
was  accountant  of  the  bank  of  Tralee,  and  that  he 
was  acting  as  agent  for  the  defendants  in  1858  and 
1859;  he  was  acting  for  them  for  three  years;  knew 
Mrs.  Meredith  and  Mr.  Splents.  In  February,  1859, 
had  an  interview  with  Mr.  Splents;  went  to  his  house 
in  Tralee;  asked  him  to  effect  an  insurance  on  the  life 
of  Mrs.  Meredith.  .  He  said  he  would.  At  a  subse- 
quent interview  told  him  that  witness  had  all  the  in- 
formation necessary,  and  that  he  need  not  take  any 


further  trouble.     It  was  true  that  he  had  information. 
Mr.  Splents  never  gave  witness  any  information  as  to 
Mrs.  Meredith.     The  proposal  was  filled  np  bj  wit- 
ness,  with  the  exception  of  Mr.  Splent's  name;  it  was 
so  filled  up  by  witness  without  any  information  from 
Splents ;  believed  at  the  time  the  facta  to  be  truly 
stated;    Splents  signed  the  proposal  in   his  bouse; 
witness  brought  it  to  him  ready  for  signature.     The 
proposal  dat^  5th  March,  1859;  the  policy  bearing 
the  same  date;  receipts  for  premiums  dated  the  5th 
March,  1860,  and  the  5th  March,  1861,  were  put  in, 
subject  to  objection  by  the  defendants'  connseL    On 
cross-examination  this  witness  stated  that  he  applied 
to  the  company  to  admit  the  age,  but  they  refused  to 
do.    The  proposal  contained  a  declaration  that  the 
age  was  fifty- six  years;  he  filling  up  the  proposal  wa;* 
acting  as  agent  for  Splents ;  was  anxions  to  get  the 
age  admitted  for  Splents ;  got  a  letter  from  the  com- 
pany's secretary  on  the  17th  April,  1861;  declined 
to  inform  the  parties  concerned  that  the  company  had 
repudiated  the   policy.     Several  letters    which  had 
passed  between  witness  and  the  company,  two  espe- 
cially of  the  24th  February*   1859,   and  the  12th 
March,  1 859,  were  produced,  objected  to  by  plaintiff's 
counsel  and  received,  subject  to  objection,  at  the  de- 
fendants' peril     The  plaintiff  proved  payment  of  the 
premium  by  her  on  the  5th  March,  1861,  afber  tbe 
death  of  her  father,  Mr.  Splents.     On  behalf  of  the 
defendants  the  first  witness  called  was  Michael  Saward, 
who  proved  that  he  was  the  acting  secretary  of  tbe 
company;  he  recollected  the  papers  in  this  case  being 
forwarded  to  London.    The  course  of  dealing  with 
the  agent  at  Tralee  was, — the  agent  was  to  procure 
insurances;  to  have  forms  filled  up  with  full  parti- 
culars and  to  send  up  the  proposals  with  the  evi- 
dence and  certificate  as  to  health ;  they  are  submitted 
to  the  board ;  and  it  is  by  their  act,  and  theirs  alone, 
that  any  contract  is  entered  on.  Kenna  had  no  autho- 
rity from  the  company  to  make  any  representation  as 
to  the  age  of  Mrs.  Meredith;  had  not  any  authority 
to  dispense  with  any  conditions  of  the  company;  had 
no  authority  to  accept  any  contract;  the  proposal  was 
forwarded  and  accepted,  and  the  communications  made 
through  witness  alone;  Eenna  had  not  any  authority 
to  waive  a  forfeiture  of  the  policy  of  insurance;  re- 
collected when  the  insurance  was  forwarded  in  March, 
1861 ;  had  no  knowledge  then  that  Mrs.  Meredith's 
age  exceeded  fifty- six;  received  Mr.  Huggard*s  letters 
and  enclosures  sent  to  the  company ;  first  learned  tbe 
true  age  on  the  6th  July,  1861;  so  far  as  witness 
knew,  the  company  had  not  any  knowledge  of  it;  tbe 
premiums  were  placed  to  the  credit  of  suspense  account 
on  the  16th  April,  1861,  and  letter  of  9th  July  writ- 
ten; compared  copies  of  baptismal  certificates  (of  Mrs. 
Meredith)  at  Tewkesbury,  Gloucester,  on  the  register; 
they  were  signed  in  his  presence,  and  also  the  certifi- 
cate of  marriage;  the  person  who  signed  was  vicar  of 
Tewkesbury,  and  Mr.  Rain  was  vicar  of  Ghasely.  Tbe 
entire  of  this  examination  was  objected  to  by  plain- 
tiff's  counsel,  and  received  subject  to  objection.    On 
cross-examination  the  witness  stated  that  eight  direc- 
tors of  the  company  formed  the  board;  there  was  a 
formality  dispensed  with  as  to  health ;  proof  of  age 
was  never  dispensed  with ;  the  company  in  this  case 
got  the  papers  from  the  North  British  Insurance  Com- 
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^f  itt  the  time  when  the  proposal  canie  ap;  Witness 
then  hAnded  in  the  letter  of  Mr.  Haggard  afterwards 
referred  to  with  its  enclosares,  and  also  certificates  of 
laptism  and  of  marriage  of  Mrs.  Meredith,  which 
were  objected  to  by  plaintiflT's  eonnsel  and  received 
nbject  to  objection.  Th^  next  witness  was  a  Mr. 
Richard  Helps,  a  solicitor,  residing  at  Gloaoester,  who 
deposed  that  he  knew  Mrs.  Rose  Selen  Meredith,  and 
prepared  her  marriage  settlement  in  1837;  knew  the 
Re^.  H.  Herbert,  who  was  seventy  years  of  age,  and 
infirm.  Mr.  Herbert  was  married  to  Mag(klene 
Boekle,  a  sister  of  Mrs.  Meredith.  Witness  then, 
sobject  to  obj^tion,  prodaced  a  Bible  belonging  to 
Mr.  Herbert,  who  gave  it  to  witness.  Witness  proved 
handwriting  of  Mr.  Herbert  in  the  Bible,  which,  with 
an  entry  in  it,  was  ofifered  in  evidence;  objected  to, 
and  received  subject  to  objection.  The  entry  (which 
was  in  a  handwriting  not  proved)  was  an  entry  of  the 
iHfth  of  Rose  Helen  Backle  (Mrs.  Meredith)  oti  the 
3 1st  January,  1799.  The  reading  of  this  entry  was 
objected  to  by  plaintiff's  eonnsel,  bnt  it  was  received 
sabject  to  the  objection.  Therenpon  the  defendants 
closed  their  case.  The  letter  of  the  24th  February, 
1859,  from  Kennai  to  Saward,  above  referred  to, 
wbieh  had  been  objected  to  by  the  plaintiff's  counsel, 
WIS  as  fbllows:-^'*Tra1ee,  24th  February,  1859. 
Re  Meredith.  Dear  Sir, — Yon  will  receive  herewith 
proposal  on  the  life  of  Mrs.  Rose  Helen  Meredith 
made  by  M^.  Sweeny,  one  of  the  most  respectable 
builders,  fbr  £200.  Mrs.  Meredith  has  been  exam- 
ined and  reported  on  by  Dr.  Fitzmaurice,  referee  to 
Che  North  British  Insurance  Company,  and  one  of  the 
dispensary  physicians  for  this  district,  in  most  respect- 
able practice,  and  accepted  by  that  company  within 
the  last  mondi  at  ordinary  rate  of  premium.  I  beg 
you  win  be  good  enough  to  borrow  their  medical  re- 
port for  the  present  proposal,  as,  in  consequence  of 
Mrs.  Meredith  being  so  seldom  in  Tralee,  a  great  dif- 
ficolty  exists  in  her  being  examined  by  Dr.  Crump,* 
yonr  referee,  unless  by  a  special  visit  to  her  house,  a 
(tistance  of  over  twelve  miles  from  here.  I  may  men- 
tion that  the  life  was  accepted  some  time  previously 
by  the  Royal  of  Liverpodl  at  ordinary  rate,  the  papers 
for  which  you  can  obtain  as  usual.  I  have  also  to 
observe,  in  reference  to  these  insurances,  that  Mrs. 
Meredith's  late  husband  was  possessed  of  a  fine  es- 
tate at  the  time  of  his  death,  about  two  years  since, 
and  to  which  Mrs.  Meredith  administered;  he  owed 
a  good  deal  of  money  by  way  of  mortgage  and  other- 
wise; and  as  a  cover,  in  some  measure,  till  the  debts 
are  paid  off,  several  of  the  creditors  have  effected 
insnrances;  first,  in  the  Royal  of  Liverpool,  and 
again  in  the  North  British  Office;  for  the  latter 
office  the  latest  medical  examination  took  place..  I 
hold  another  proposal  for  £100,  made  by  a  creditor 
of  Mrs.  Meredith's  late  husband,  which  I  shall  forward 
ihonld  the  present  be  accepted.  I  may  add  that  Mrs. 
Meredith's  eldest  son  will  be  of  age  in  a  couple  of 
years,  which  will  thus  relieve  her  in  a  great  measure 
of  her  present  responsibility.  You  can  rely  upon  the 
statements  made  by  both  refereies  from  their  intimate 
knowledge  of  Mrs.  Meredith  and  their  respectability. 
Be^gin^  the  fiivour  of  your  usual  care  to  this  proposal 
— Yonrs  faithfhlly,  Thomas  Kdr^a."  The  letter 
of ihe 5th March, fit>m  Mr.  Eenna  to  Mr.  Saward, 
was  as  follows :~**  Tralee,  5th  March,  1859.     Dear 


Sir,— Heferring  to  your  letter  of  2ud  instant,  I  now 
beg  to  enclose  proposal  £100,  non -bonus  rate,  on  the 
life  of  Mrs.  Meredith,  and  will  thank  you  to  forward 
policies  at  your  earliest  convenience,  and  oblige.     I 
think  'tis  possible  I  could  get  one  other  proposal  on 
the  same  life,  which,  if  offered,  I  shall  send  for  consi 
deration.     Proof  age  having  been  given  to  the  Royal 
^of  Liverpool,  be  good  enough  to  admit  it  on  the  same 
proof  which  you  will  obtain  on  application."    The 
letter  of  the  12th  March,  1859.  was  from  Mr.  Saward 
to  Mr.  Kenna,  and  was  as  follows:^*' Dear  Sir, — I 
have  applied  to  the  Loudon  and  Liverpool  for  the 
proof  of  Mrs.  Meredith's  age,  and  find  it  is  in  Liver- 
pool, where  we  caunot  get  at  it    The  parties,  there- 
fore, must  supply  it  in  some  other  way.     I  shall  not 
send  off  the  policies,  which  are  nearly  ready,  until  I 
hear  frpm  you  again.— M.  Saward,  Secretary."    The 
letter  of  the  17th  April,  1861,  from  Mr.  Saward  to 
Mr.  Kenna,  apprised  him  that  the  board  declined  to 
accept  unconditionally  the  premium  which  had  been 
then  forwarded  on  Mrs.  Meredith's  life,  and  that  it 
had  ordered  the  money  for  the  present  to  be  carried 
to  a  suspense  account  in  the  books  of  the  company. 
There  was  then  a  letter  of  the  22nd  May,  1861,  from 
the  Dublin  solicitor  of  the  company  to  Mr.  Kenna, 
stating  that  the  company  had  decided  on  repudiating 
amongst  others  the  policy  on  Mrs.  Meredith.    To  the 
same  effect  was  a  letter  of  the  23rd  May,  1861,  from 
Mr.  Saward  to  Mr.  Kenna,  returning  the  money  which 
had  been  fbrwarded  for  the  last  premium.    The  letter 
from  Mr.  Huggard  to  Mr.  Saward  of  the  15th  Sep- 
tember,  1861,  forwarded  a  draft  for  £6  ISs.  6d., 
amount  of  premium,  and  formal  proofs  of  the  death 
of  Mrs,  Meredith. .   At  the  close  of  the  case,  counsel 
on  behalf  of  the  plaintiff  asked  the  judge  to  tell  the 
jury  that  there  being  no  repudiation  communicated 
until  after  the  death  of  Mrs.  Meredith,  and  the  money 
for  premiums  being  held  from  the  28th  March  until 
the  9th  July,  it  was  evidence  of  election  by  the  com- 
pany to  abide  by  the  policy;  and  further,  to  tell  the 
jury  that  It  was  not  competent  for  the  jury  to  carry 
the  premiums  to  a  suspense  account,  and  that  their 
doing  so  was  evidence  of  an  appropriation  by  the  com- 
pany to  the  purpose  for  which  it  was  paid;  and  that 
if  they  did  so  they  were  bound  by  their  election ;  and 
that  if  the  jury  believed  that  Splents,  in  his  lifetime, 
was  indnceid  to  sign  the  proposal,  and  thereby  alter 
his  position  by  the  representation  of  Konna,  the  coin 
pany  were  estopped  from  relying  on  the  statement  iu 
the  proposal,  that  if  anything  in  it  is  untrue,  the  po- 
licy is  void.     The  judge  charged  the  jury,  aod  haviug 
called  their  attention  to  the  issues,  left  to  them  the 
agency  of  Kenna  for  tho  company;  and  he  told  theru 
that  if  he  was  a^ent,  the  company  were  bound  by  his 
acts ;  but  he  also  called  their  attention  to  the  state- 
ment of  Kenna  that  he  was  acting  for  Splents  in  fill 
ing  up  the  proposal ;  and  he  left  the  fourth  issue  to 
them  upon  the  evidence  as  to  knowledge  before  tho 
last  payment  was  made.     The  jury  found  for  the  de- 
fendants.    As  stated  above,  the  plaintiff  obtained  a 
conditional  order  for  a  new  trial,  against  which  the 
defendants  shewed  cause,  and  the  Court  being  equally 
divided,  the  ruling  was  that  the  cause  shown  should 
be  allowed  without  costs.    Against  this  ruling  the 
pUiutiff  now  appealed.        ' 

Barry,  Q  C,  Heron,  QC,  and  Ilicksofi,  for  t'te 
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plaiDtiff. — The  lefitera  were  all  Inadmusible ;  thej  were 
all  communications  between  Kenna  and  the  companj, 
not  comroonicated  to  Splenta,  and  therefore  not  evi 
dence  against  him,  and  especially  with  reference  to 
the  letters  as  to  forfeiting  the  policy  and  patting  the 
preminms  to  a  suspense  account,  they  were  not  ad- 
missible. Would  the  assertion  of  a  landlord  to  his 
agent  three  months  after  he  had  received  rent,  be  evi- 
dence of  his  intention  in  receiving  it?  Then  as  to 
the  Bible,  we  say  that  also  was  inadmissible.  The 
entry  in  it  has  not  been  traced  to  the  knowledge  of 
any  deceased  member  of  Mi*s.  Meredith's  family;  Mr. 
Herlert,  who  made  the  entry,  is  living.  Besides,  this 
is  not  a  matter  of  pedigree.—  Taylor  on  Evidence,  sec. 
585. 

Chatterfan,  Q.C^  and  JeOett,  for  the  defendants, 
argued  that  the  letters  and  the  Bible  had  both  been 
properly  received  m  evidence.  Some  of  the  letters 
were  admissible  on  foot  of  the  repl'cation  averring 
communications  with  the  company.  Kenna  had  been 
found  to  be  agent  for  Splents;  therefore,  all  his  com- 
munications were  the  commnnicationa  of  Splents. 
Acey  v.  Fernie  (7  M.  &  W.,  151,)  shewed  that  Ken- 
na*s  aathority  fi*om  the  company  was  limited,  and 
that  he  had  no  right  to  make  any  representation. 
Anything  that  Kenna  knew  was  evidence  against 
Splents.  De  Bouckoutt  v.  Ooldsmid  (5  Ves.  21 1)  and 
Spaigkt  V.  BeyerliA  (8  Ir.  Jar.,  N.  S.,  146,)* shew  the 
nectesity  of  seeing  to  the  aathority  of  a  special  agent. 
As  to  the  Bible — Taylor  on  Evidence,  s.  834;  Slaney 
T.  Tf  (u^(l  M.  &  Gr.,  338).  But  even  supposing 
this  evidence  to  have  been  wrongly  admitted,  if  it  b 
put  aside,  all  the  evidence  remaining  is  in  favour  of 
the  defendants,  and  will  support  the  verdict,  whieh 
therefore  the  Court,  on  a  motion  of  this  kind,  will  not 
disturb.  There  is  a  distinction  in  this  respect  be- 
tween a  new  trial  motion  and  a  bill  of  exceptions. 
HotisehiU  Coal  and  Iron  Company  v.  Nelson  (9  CI. 
&  Fin.,  804) ;  Hughes  v.  Hughes  ( 15  M.  &  W.,  70 1). 
On  the  question  of  waiver  by  the  company,  they  cited 
Doe  y.  Calvin  (2  Campb.  387);  Doe  v.  Stede  (3 
Campb.  117);  Beauman  v.  Kinsdla  (8  Ir.  C.  L.  Rep. 
291);  Horfordy.  Wilson{\  Taunt.  12),  and  sections 
40  and  41  of  the  Common  Law  Procedure  Act,  1856, 
were  also  referred  to  in  reference  to  proceedings  on 
appeal  on  new  trial  motions. 

Nov.  18. — MoNAHAN,  C.  J.,  delivered  the  judg- 
ment of  the  Conrt. — Having  stated  the  pleadings, 
evidence,  and  proceedings  at  the  trial,  his  Lordship 
said  that  there  hud  been  no  misdirection  on  the  part 
of  the  learned  judge  to  the  jury,  cither  on  the  ques- 
tion of  agency,  or  on  the  question  of  election  by  the 
company,  considering  the  ambiguous  nature  of  the 
replication  which  had  been  put  in.  The  question 
then  arose  whether  illegal  evidence  had  been 
admitted,  and  if  it  had,  whether  there  ought  to 
be  a  new  trial.  With  respect  to  the  letters,  they  were 
letters  written  by  Kenna  to  Saward,  and  answers 
to  them,  and  other  letters  written  by  Saward  to 
Kenna.  No  doubt  in  the  ordinary  course  of  business, 
letters  written  by  an  agent  to  his  principal,  not  for  the 
purpose  of  being  communicated  to  a  third  party,  are 
not  evidence  against  that  third  party.  It  was  con- 
tended that  Mr.  Kenna  in  one  of  his  letters  asked 
the  Company  to  admit  the  age  of  Mrs.  Meredith,  and 


it  was  said  that  that  was  a  letter  written  by  him  as 
the  agent  of  Splents,  to  get  the  Coicpany  todo  m  thing 
favourable  to  Splents.  It  appears  to  the  Court  that 
that  was  not  so.  He  was  not  directed  by^  Splents  to 
it;  he  did  not  tell  Splents  be  was  going  to  do  it,  norcom' 
municate  the  answer  to  him.  It  was  pUun  to  the  Court 
that  he  wrote  them  as  the  agent  of  the 'Company.  He 
told  them  why  he  wanted  them  to  make  the  admia- 
sion,  namely,  that  Mrs.  Meredith  had  had  her  life  in- 
sured elsewhere,  that  they  coold  ^et  from  the  other 
company  the  papers,  and  therefore  it  appeared  that 
this  was  in  the  ordmary  course  of  the  bosiness  of 
Kenna  with  his  employers.  Therefore  the  Conrt  was 
clearly  of  opinion  that  all  those  letters  were  ioadmla- 
sible  as  being  communications  between  principal  and 
agent,  and  could  not  be  given  in  evidence  against  a 
third  party,  and  the  Conrt  had  the  less  difficulty  in 
coming  to  that  conclusion,  as  it  was  the  unanimons 
opinion  of  all  the  barons  of  the  Court  of  Exchequer. 
Then  with  respect  to  the  bible.  The  bible  when  pro- 
duced in  Court  bore  the  appearance  of  b«ag  an  old 
book,  but  all  the  Court  knew  of  it  was  that  it  was 
given  by  Mr.  Herbert  to  the  attorney  who  produced 
it  a  few  days  before  the  triaL  Mr.  Herbert  was  a 
gentleman,  who  was  still  living;  therefore  there  was 
no  pretence  made  that  this  document  was  to  be  re- 
ceived in  evidence  on  the  ground  of  any  difficulty  in 
producing  Mr.  Herbert.  It  was  said  that  because  it 
was  a  bible,  and  contained  entries,  when  made  the 
Court  did  not  know,  bnt  which  seemed  to  have  been 
made  by  one  person  at  one  time,  and  because  it  con- 
tained one  or  two  entries  as  to  births  and  marriages 
in  Mr.  Herbert's  own  family,  the  whole  of  the  entries 
were  evidence  to  show  the  time  of  the  birth  of  Mrs. 
Meredith.  One  of  the  entries  was  as  to  her  baptism. 
The  Court  had  come  to  the  condnsion  that  even  if 
this  was  a  matter  of  pedigree,  the  bible  would  not  be 
receivable  in  evidence.  They  thought  that  to 
render  a  bible  receivable,  there  should  be  evi- 
dence of  entries  by  deceased  members  of  the  family» 
or  at  least  that  the  enties  made  were  something  in  the 
nature  of  pedigree,  proved  or  sanctioned,  or  at  least 
traced  to  the  knowledge  of  deceased  members  of  the  &- 
mily ;  therafore,  the  Court  had  come  to  the  conclusion  that 
even  in  a  question  of  pedigree,  it  would  not  be  re- 
ceivable. Being  thus  of  opinion  it  was  not  nocessaiy 
for  the  Conrt  to  sav  whether  hearsay  evidence,  ad- 
missible in  matters  of  pedigree,  was  admissible  where 
the  question  was  not  matter  of  pedigree,  bnt  questions 
as  to  the  time  of  a  birth  or  death,  not  connected  with 
pedigree.  1st.  East  539  had  been  referred  to.  It 
was  unnecessary  for  the  Court  to  consider  the  quesUon 
involved  in  that  case,  as  they  wereof  opinion  that  even  if 
it  were  a  question  of  pedigree,  enough  was  not  proved  to 
make  this  bible  receivable;  therefore  all  the  letters 
and  the  bible  should  have  been  rejected.  The  point 
then  remains  which  had  been  prindpally  argued  by 
Mr.  Jellett  and  Mr.  Chatterton,  that  notwithstanding 
all  that,  there  was  a  rule  of  law  that  because  even 
though  the  illegal  evidence  were  struck  out  of  the 
case,  all  the  evidence  remaining  was  the  one  waj; 
therefore  the  Court  should  not  giant  a  new  trial,  as 
they  would  be  bound  to  do  in  the  case  of  a  bill  of  ex- 
ceptions. Then  the  question  was,  was  there  any 
foundation  to  bring  this  case  within  that  rule  of  U^ 
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Waa  there  no  ertdenoe?     Now,  the  evidence  given 
▼as  tliia.      Mr.  Saward,  no  donbt,  proved  in  general 
Kerms  thmt  Kenna  had  no  authority  to  ni$ke  dnch  a 
repreagotation  as  he  made.     Mr.  Saward  did  not  give 
bk  evidence,  nor  oonld  the  Gonrt  know  what  was  the 
aoliraritj  in  fact  of  Kenna  when  he  was  appointed 
agent.     There  was  no  evidence  in  relation  to  that, 
b^ond    the   general   statement    by    Saward,    that 
Keona  had  not  authority  to  inake  the  representa- 
tiona.     The  lacts  of  the  case  were  that  Kenna  was  the 
only  agent  of  the  Company  in  Tralee,  for  the  purpose 
of  Boficiting  policies  in  that  neighbourhood.      Hi?. 
Lordship  need  not  say  that  in  the  absence  of  authority 
a  party  so  employed  was  a  general  ageut,  he  was  an 
agent  to  reoeive  the  premiums,  to  receive  proposals, 
and  to   transmit  the  proposals  for  the  approbation  of 
bis  employers.   A  portion  of  his  business  was  to  solicit 
polidee.   Well,  then,  that  being  his  duty,  what  was  the 
law,  if  that  man  for  the  purpose  of  procuring  insa- 
rapoea,    made  representations  in  fact?     Would  the 
Company  be  hound  by  them?     The  Court  must  pre- 
sume, for  the  purposes  of  the  present  argument,  the 
pleading  to  be  good.      Well,  then,  how  did  the  case 
stand  on  authority?     The  Company  relied  upon  the 
case  of  Aceff  v.  Femie  (7  M.  &  W.    15);  but  the 
&ct8  of  that  ease  did  not  apply  to  the  present  one. 
The  case  of  Wtng  v.  Harvey  (5  De  G.,  M«N.  ^  G., 
265),  bore  on  the  present  case.     There  there  was  a. 
covenant  in  a  policy  to  become  null  if  the  party  in- 
sured resided  out  of  Europe  without  tha.consent  of 
the  trustees  of  the  insurance  company.     The  pigty 
went  to  Canada.     An  assignee  of  the  policy,  on  pay- 
ing a  premium  to  a  local  agent,  informed  him  that 
the  aaenred  was  in  Canada.    The  agent  stated  that 
th«8  would  not  avoid  the  policy,  and  received  the  pre- 
mioma  nmil  the  assured  died.    There  was  some  evi- 
dence from  which  a  jury  might  conclude  that  a  know* 
ienge  had  been  communicated  to  the  insurance  office. 
The  principal  qnestion  was,  was  it  necessary  the  know- 
ledge of  the  agent  should  have  been  communicated.  The 
Lord  Justice  decided  the  case  on  the  suppo.sition  that 
it  was  not  communicated,  and  that  there  was  no  ex- 
press authority  to  give  that  consent;  but  the  point 
dedded  in  the  case  was,  that  here  was  an  agent  whose 
bnsiness  it  was  to  receive  payment  of  prenatims.     He 
chose  to  make  representations  to  the  party.     It  was 
his  dnty  to  communicate  the  effect  of  what  he  had 
said  to  the  insurance  company.    He  did  not  commu- 
nicate to  them  that  he  had  made  the  representation. 
Who  was  to  suffer?    The  Lords  Justices  held  that 
the  policy  was  not  forfeited.     So  here  it  was  an  ad- 
mitted ftct  that  the  party  was  the  agent  to  procure 
insnnnces  and  to  receive  premiums.     At  the  time 
that  he  was  obtaining  this  proposal,  and  that  he  in- 
duced Splents  to  make  the  proposal,  he,  honestly  be- 
lieving the  age  of  the  woman  to  be  two  years  less 
than  it  was,  made  a  representation  which  induced 
Splents  to  send  (bfward  the  proposal;  and  accordmg 
to  this  case  of  Wing  v.  Harvey,  it  was  his  duty  to 
oommnnicate  the  fact,  that  at  the  time  of  receiving 
the  proposal  he  had  made  this  representation  to  Splents 
as  an  inducement  to  him.     In  all  th'is  there  was  evi- 
dence which  struck  his  lordship  individually  as  being 
evidence  of  a  very  cogent  character  to  be  submitted 
to  a  jury.    If  there  was  oTidence  at  all  that  sbeuld 


be  honestly  submitted  to  the  jury,  was  it  possible  for 
any  body  to  speculate  that  the  letters  might  not  have 
acted  on  the  jury?     If  the  letters  were  out  of  the 
case  his  lordship  would  have  some  difficulty  in  saying 
that  a  verdict,  if  found  in  favour  of  the  plaintiff,  ought 
not  to  be  sustained    Therefore,  being  of  opinion  that 
there  was  evidence  of  a  serious  character,  it  was  not 
for  the  Court  to  enter  into  a  discussion  whether  in  the 
old  cases  the  rale  was  con*ectly  laid  down.     It  was 
established  that  if  there  was  a  serious  question  to  be 
submitted  to  the  jury,  no  judge  had  a  right  to  specu- 
late what  effect  a  certain  b6dy  of  evidence  might  havo 
had.      Therefore,   without  deciding  what   the  rule 
would  be  in  other  cases  where  there  was  not  such  a 
question,  and  without  deciding  the  other  questions  as 
to  the  Court  being  at  liberty  to  enter  into  these  con- 
siderations, the  Court  siud  that  the  letters  were  such 
as  to  affect  the  jury,  and  therefore  that  sufficient  cause 
was  not  shown.     His  lordship  then  referred  to  Lim- 
pus  V.  The  London  General  Omnibus  Company  (1 
Hurlst  &  Colt  526),  and  to  Seymour  v.  Greenwood 
(7  H.  &  N.  355),  as  bearing  on  the  qnestion  of  the 
liability  of  a  principal  for  the  acts  of  his  agent,  antl 
said  that  the  rule  of  the  Court  would  be  to  make  ab- 
solute the  order,  on  the  ground  of  the  reception  of 
illegal  evidence,  the  parties  to  abide  their  own  cosis 
in  this  Court. 


Court  oC  eTommon  yieas. 

CHaportadby  J.  Fteld  Johniton,  &q..  Barritterat.Uw.3 

CoNOLLT  V.  Allumcb  Gas  CoJiPANT. — Jem.  22. 

Treapaea^Parol  Licence — Statute  of  Frauds. 

To  an  action  for  breaking  and  entering  the  plaintiff's 
dose^  and  erecting  abutments  thereon^  and  refusing 
to  remove  them,  the  defendants  pleaded  that  the  same 
were  built  for  the  necessary  support  oj  a  party  wall 
between  premises  held  by  them  as  tenanU  to  one  C, 
and  the  close  in  question^  and  that  same  were  built 
with  the  consent  of  the  occupier^  who  held  tfte  said  clou  . 
as  tenant  oJ  C,  and  pursuant  to  an  agreement  be- 
tween the  defendants  and  (7.,  and  that  the  plaintiff 
became  occupier  of  said  close  as  tenant  to  C.  after 
the  same  were  buHL  Upon  demurrer  to  repHca- 
ftb/u,  that  the  alleged  consent  and  agreement  were 
not  contained  in  any  deed  nor  in  any  note  or  instru- 
ment in  writing,  and  that  C.  had  revoked  his  oon- 
sent,  judgment  was  given  for  the  plaintiff. 

The  first  count  of  the  summons  and  plaint  complained 
that  the  defendants  unlawfully  broke  and  entered  a 
dose  and  yard  of  the  plaintiff,  situate  and  known  as 
No.  30  Sir  John  Rogerson's-quay,  in  the  county  of 
the  city  of  Dublin,  and  unlawfully  broke  down  a  oer* 
tain  party  or  division  wall,  which  separated  and  di- 
vided tlio  yai*d,  close,  and  premises  of  the  plaintiff 
from  the  yard  and  premises  of  the  defendants,  and 
broke  and  made  a  draft  hole  therein,  and  against  the 
assent  of  the  plaintiff  built  and  erected  a  wall  of  brick 
and  lime  in  and  upon  the  ground  of  the  plaintiff,  and 
did  furthei-  aalawfWly  and  wrongfully  ^-''^  --^  •reel 
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on  the  pUmtifF's  said  close  certaia  abatroeuts  or  bat- 
tresses  of  stone,  lime,  and  mortar,  and  althongh  re- 
qaosted  to  remove  and  take  away  same,  rofosed  to  do 
B%  and  wrongfallj  and  injnrioasly  kept  and  continued 
snid  abutments  and  buttresses  in  and  upon  the  plain- 
tiff's said  close,  whereby  plaintiff  could  not  use  and 
enjoy  bis  said  yard  and  close  in  as  full  and  beneficial 
a  manner  as  he  otherwise  might  and  would  have  done, 
to  the  plaintiffs  damage  m  the  sum  of  £500.  The 
third  defence  pleaded  was  as  follows: — '*  As  to  the 
residue  of  said  first  count,  defendants  say  that  said 
buttresses  were  built,  to  wit,  in  the  year  1846,  by  the 
defendants,  at  a  great  expense  of  their  monies,  for  the 
necessary  support  and  maintenance  of  a  party  wall 
between  premises  then  and  still  held  by  the  defendants 
KA  tenants  to  one  Mr.  Corballis,  and  other  premises, 
to  wit,  the  close  in  said  first  count  mentioned,  then  in 
the  occupation  of  Messrs.  Mullins,  as-  tenants  to  said 
CorbalHs,  and  same  were  so  built,  with  the  consent  of 
said  Messrs.  Mullins  and  Corballis,  and  pursuant  to  an 
agreement  between  defendants  and  said  Corballis, 
whereby  it  was  agreed  that  in  consideration  of  said 
defendants  at  their  own  expense  building  snid  but- 
tresses for  the  support  of  said  party  wall,  thry  should 
be  at  liberty  to  build  same  on  said  close,  and  which 
said  agreement  was  fully  performed  on  defendant's 
part,  and  said  buttresses  were  built  and  completed 
long  before  the  plaintiff  had  any  estate  or  interest  in 
said  close,  or  was  at  all  possessed  or  la  the  occupation 
thereof,  and.  the  plaintiff  first  became  occupier  of  said 
close  as  tenant  to  said  Corballis  after  said  buttresses 
were  so  built,  and  while  ftt^ey  were  standing  on  said 
close,  and  plaintiff  was  never  tenant  of  sud  close,  or 
possessed  thereof,  save  with  said  buttresses  built  and 
standing  thereon  under  the  circumstances  in  this  de- 
fence mentioned.^'  To  this  plea  the  plaintiff  put  in 
the  following  replications: — 1.  A  traverse  of  the  al 
leged  consent  and  agreement.  2.  That  the  consent 
and  agreement  in  said  third  defence  mentioned  wci-e 
not,  nor  was  either  of  them,  contained  in  any  deed 
signed  and  sealed  by  said  Mullins  and  Corballis  in 
said  defence  mentioned,  or  by  either  of  them,  or  by 
any  agent  of  them  or  either  of  them.  3.  Tliat  the 
consent  and  agreement  in  said  third  defence  mentioned 
was  not,  nor  was  either  of  them,  given  or  gi'anted,  or 
entered  into  by  the  said  Mullins  and  Corballis  in  said 
defence  mentioned,  or  by  either  of  them,  with  or  to 
the  deiendants,  by  any  note  or  bstrument  in  writing 
signed  by  the  said  Mullins  and  Corballis,  or  either  of 
them,  or  by  their  agent  or  ligents,  or  either  of  them, 
lawfully  authorized  in  that  behalf.  4.  That  said  Mul- 
lins in  said  defence  mentioned  was,  at  the  time  therein 
mentioned,  only  a  tenant  from  year  to  year  of  the  pre- 
mises in  said  third  defence  mentioned,  and  long  since 
bad  ceased  to  be  tenant  of  same,  and  that  long  before 
the  commencement  of  this  action  the  said  Corballis 
revoked  and  rescinded  said  consent  and  agreement  in 
said  third  defence  mentioned  and  alleged,  and  required 
the  said  buttresses  to  be  taken  down.  The  defendants 
demurred  to  the  second  of  these  replications,  on  the 
ground  that  the  consent  and  agreement  in  the  third  de- 
fence stated  were  valid  and  legal,  though  not  undersea!, 
or  contained  in  any  deed  signed  or  sealed  by  the  said 
Messrs.  Mullins  and  Corballis,  or  either  of  tbein,  or 
by  any  agent  for  them  or  either  of  them.     To  the 


third  of  these  replications  the  defendants  demnrred, 
because  that  the  said  consent  and  agreement  were 
valid  and  binding  at  law,  though  not  granted  by  or 
contained  in  any  note  or  instrument  in  writing  signed 
by  the  said  Mullins  or  Corballis,  or  either  of  them,  or 
by  either  of  their  agents  lawfully  authorized  in  that 
behalf.    To  the  plaintiff's  fourth  replication  the  de- 
fendants demurred,  because  upon  the  facts  appearing 
in  the  third  defence,  and  not  traveraed,  it  was  not 
competent  for  said  Corballis  to  revoke  and  rescind  the 
consent  and  agreement  in  said  third  defence  mentioned, 
and  even  if  he  had  power  to  revoke  and  rescind  said 
consent  and  agreement,  the  plaintiff  could  not  rely  on 
such  revocation  and  rescission  to  maintain  so  much  of 
said  cause  of  action  as  by  said  third  defence  was 
pleaded  to.   The  following  were  the  defendant's  points 
of  demuiTer: — That  the  consent  and  agreement  in  re- 
ference to  the  buttresses  in  the   said  defence   meu- 
tioned  was  not  a  consent  or  agreement  whereby  any 
interest  in  land  was  assigned,  passed,  granted,  or  ac- 
quired.    That  the  said  consent  and  agreement  in  said 
defence  mentioned  did  not  refer  to  or  deal  with  any 
interest,  matter,  or  thing,  within  the  operation  of  the 
Act  of  7  Wm.  4,  c  12.     That  the  defendants  acted 
under  the  directions  and  in  the  employment  of  the 
said  Corballis  in  the  erection  of  ida  said  buttresses  for 
the   benefit  of  the  said    Corballis,   upon   his,   said 
Corballis's  land,    and    as    his  agents.      That    the 
said  buttresses  so  erected  as  in  third  defence  men- 
tioned were  erected  by  the  said  Corballis  for  his  own 
use  and  benefit,  and  for  the  necessary  support  of  his 
own  party  wall  as  well  as  that  of  which  defendants 
were  in  occupation,  and  inasmuch  as  defendants  erec- 
ted same  by  desire  of  said  Corballis,  at  great  expense 
to  defendants,  it  was  an  executed  agreement  not  com- 
petent for  the  said  Corballis  to  rescind.    That  the 
plaintiff  having,  as  tenant  to  said  Corballis,  entered 
into  possession  of  the  said  premises,  with  said  but- 
tresses erected  thereon,  and  said  close  so  demised  to  him, 
not  including  the  land  under  same,  the  plaintiff  had  no 
ouse  of  action  against  defendants  in  respect  of  the 
erection  of  said  butti-esses;  that  the  plaintiff  could  not 
in  law  rely  on  the  rescission  or  revocation  of  the 
said  agreement   or  consent  by  the  said  Corballis, 
in  maintenance  of  his  alleged  cause  of  action  as  to  the 
erection  of  the  said  buttresses;  that  if  it  were  compe- 
tent  for  said  Corballis  to  revoke  his  said  agreement 
and  consent,  and  competent  for  the  plaintiff  to  rely 
thereon,  defendants  were  not  bound,  or  under  any 
legal  obligation  to  take  down  or  remove   said  but- 
tresses. 

Cojey  (with  him  Serjeant  Armstrong)  in  support 
of  the  demurrers. — It  was  held  long  ago  that  if  ex- 
pense was  gone  to  in  connection  with  a  revocable 
licence^  it  becomes  irrevocable.  A  licenca,  coupled 
with  an  interest,  if  executed,  is  not  revocable,  provi- 
ded that  the  thing  given  is  capable  of  being  givea 
without  a  writing  under  the  Suiute  of  Frauds;  bat 
this  case  rests  on  the  consideration  that  there  was  no 
dealing  with  the  land  to  bring  it  within  the  Statute  of 
Frauds.  The  buttresses  remained  incident  to  tho 
soil,  the  property  of  Corballis.  The  mere  laying  down 
of  the  bricks  and  mortar  did  not  alter  the  property  in 
the  soi'.  There  is  no  case  which  comes  near  thij 
which  is  not  distinguishable  on  the  ground  that  the 
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pfopeitjr,  instead  of  being  in  any  way  trausferred  to 
the  defendant^  remmed  in  the  poaeeaaion  of  the  ori- 
gioal  owner.  Wood  ▼.  LeadhiUtr  (13  M.  &  W^ 
838),  distiogaiahes  these  caaea,  and  pata  them  on 
their  troegroond,  and  the  judgment  in  that  caae  haa 
the  fbUowing  fiofli  Vanghan,  G,J.,  in  Thomas  v.  Sor- 
rdit  ^'  A  diapeneation  or  licence  properly  paaaeth  no 
intereat*  nor  altera  or  transfera  property  in  anything, 
but  only  makes  an  action  lawfnl,  which  without  it  had 
been  nnlawfal."  If  the  defendanta  were  to  remove 
these  stanctarea  without  the  authority  of  Gorballis,  the 
laiter  wooid  have  a  right  of  action  againat  them.  No 
canae  of  action  yeata  in  thia  plaintifl^  whatever  righta 
Mr.  Corballis  may  have. 

Horon^  Q.(7,  and  HamUl^  contra..— There  ai-e  three 
things  contained  in  thia  plaint.  1,  that  the  close  is 
the  piaintiflPa  close,  and  not  that  of  Gorballis.  2, 
thmi  the  defendanta  bnilt  the  bnttreasea.  3,  that  they 
have  been  requested  to  remove  them.  The  pleading 
means  ^^requeated  by  the  plaintiff,''  though  it  docs  not 
aJay  so.  They  might  have  pleaded  leave  and  Hceuce  to 
the  original  canae  of  action,  or  that  the  close  is  and 
was  the  close  of  Corbaliia,  or  that  they  did  continne 
the  bnttreasea,  but  were  never  reqaeeted  to  remove 
them.  They  plead  what  ia  a  plea  of  a  licence^  of  an 
interest  or  easement.  The  only  argument  that  can 
fairly  arise  ia  whether  there  be  an  interest  in  the  de- 
fendants entitling  them  to  continue  these  battresaes. 
A  tioence  never  could  confer  this  power,  and  it  ia  re- 
vocable—Fen^wuin  V.  Smkh  (4  East.  107).  In 
WaUis  V.  ffarriaom  (4  M.  &  W.,  643),  Urd  Abin- 
ger  says,  **  a  mere  parol  licence  to  enjoy  an  easement 
on  the  land  of  another  does  not  bind  the  grantor  aflier 
he  has  transferred  his  interest  and  poaaea^on  in  the 
land  to  a  third  person."  In  Keppell  v.  Baileif  (2 
MyL  &  Kee.9  $35),  Lord  3rongham  aaya,  ''  It  mnat 
not  be  soppoaed  that  incidenta  of  a  novel  kind  can  be 
devised  and  attached  to  property  at  tho  fancy  or  ca- 
price  of  any  owner;  great  detriment  would  ariae,  and 
mnch  ooofnaion  of  righta  if  partiea  were  allowed  to 
inveat  new  modea  of  holding  and  eiyoying  real  pro- 
perty, and  to  impreaa  upon  their  lands  and  tenementa 
a  peenfiar  character  which  ahoold  follow  them  into  all 
handa,  however  remote" — Crosby  v.  Wadsworth 
(6  East  602). 

SeryscuU  Armstrong,  in  reply. — The  caae  ia  pecu- 
liar, and  will  derive  little  assistance  from  authority. 
The  distinction  between  the  facts  here  and  theae  other 
casea  ia  ati^oog.     Corballis  says  to  his  tenants,  Gome 
inside  and  build  buttieaaea,  and  they  do  so.      The 
meaning  of  the  defence  ia  not  that  there  waa  a  Uoence 
or  a  grant.    If  we  are  aubjected  to  thia  dilemma  then 
there  ia  the  anawer,  that  if  a  licence  it  ia  revocable, 
and  if  a  grant  there  ahonld  be  a  deed,  but  that  ia  not 
this  case.    If  the  drcumatances  show  there  was  never 
a  trespaaSy  they  cannot  convert  ua  into  trespasaera  by 
the  revocation  of  a  licence.       There  waa  no  treapass 
ever  committed.      Gorballis  could  remove  these  but- 
tresses.   [Keogh^  J.-*Is  not  your  plea  subtantially  a 
defence  that  yon  maintain  the  right  to  hold  them 
there?    Why  not  plead  that  yon  are  no  party  to  con- 
tinuing them?     It  may  be  that  you  were  quite  right 
in  bniiding,  and  yet  be  a  trespasser  by  continuing. 
How  does  it  show  that  you  abandoned  them  ?]     It  ia 
not  necessary  to  plead  anything  but  facts. 


MoNAHAN,  C.J. — Mr.  Coffey^s  argument  is  very 
ingenious,  provided  there  was  a  pleading  to  warrant 
it,  but  the  action  ia  bronght  for  trespass  by  bniiding 
buttresaea,  and  continning  them  though  required  to 
remove  them.  There  ia  no  allegatiori  that  the  close 
ia  not  the  plaintiff's.  There  ia  no  allegation  that  the 
defendanta  do  not  continue  the  buttresses,  but  they 
aay,  We  juatify  all  that  because  we  built  them  under 
an  agreement.  And  that  wonld  be  valid  provided  it 
waa  under  seal  or  in  writing.  Accordingly  the  replica- 
tion ia  that  it  waa  not  They  cannot  turn  round  now 
and,  say  We  did  not  build  them.  Such  an  argoment 
is  not  open  on  the  pleadings. 

Judgment  for  the  plaintiff. 

It  was  arranged  to  withdraw  the  plea,  and  let  the 
demnrrer  .be  oveirnled.  Gosta  of  demurrer  to  bo 
paid,  and  abort  notice  of  trial  taken. 


Court  of  <ffijcr|>rquer. 

CRcported  by  Olif er  J.  Buike,  Etq.,  Barrister.auLaw.] 

EsARNa  V.  Hbndbrsok.— «/iiR«  9,  1863. 

Pleading — Easement — Action  for  breaking  and  en- 
tering plaintiff^s  house — Plea  of  justification — 
Jjemurrer, 

Where  a  dwellmg-house  obstructs  the  enjoy^nent  of 
an  easement,  the  defendant,  in  an  action  for 
breaking  and  entering  plaintiff^s  said  dwdling- 
hoftse,  may  justify  the  breaking  and  entry,  by 
pleading  the  enjoyment  of  the  right  for  forty 
or  twenty  years  before  the  commencement  of  the 
suit,  and  that  said  house  obstructed  him  in  the  exer- 
dse  of  his  said^  right. 

A  plea  of  enjoyment  of  an  easement  for  twent// 
or  forty  years  before  the  commencement  of  suit  is 
sufficient  without  saying  twenty  or  forty  years  next 
before. 

This  caae  came  before  the  Court  on  demui*rer, 
token  by  the  plaintiff  to  the  defendant'a  third, 
fourth,  fifth,  and  aixth  defenoes.  The  anmmotis 
and  plaint  waa  aa  foUowai — "John  Henderson, 
the  defendant,  ia  aummoned  to  answer  the  com- 
plaint of  William  Keama,  the  plaintiff,  who  com- 
phiina  that  the  defendant,  to  wit,  on  the  lat  of  Au- 
guat,  in  the  preaent  year,  broke  and  entered  a  dwelling 
house  of  the  plaintiff  situate  at  tho  weir  on  the  banks 
of  the  river  Dodder,  and  lying  between  the  villages 
of  Clonskea  and  Donnybrook,  in  the  county  of  Dub- 
lin, and  made  a  great  noise  and  disturbance  therein 
for  a  long  time,  and  broke  open  the  doors  of  the  said 
dwelling-house,  and  broke  to  pieces,  nlamaged,  and 
spoiled  the  binges  of  and  belonging  to  said  doors  re- 
speetively,  and  broke?  tore  to  pieces,  and  destroyed  a 
large  portion  of  the  roof  of  aaid  honae,  by  meana  of 
which  said  several  premises  the  plaintiff  and  his  fa- 
mily were  disturbed  in  the  peaceful  poasesaion  of  aaid 
dwelling-house,  and  the  plaintiff  prevented  from  car- 
rying on  his  lawfnl  business  therein;  And  also  that 
the  defendant  on  aaid  1st  day  of  August,  broke  and 
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entered  a  certain  other  dwelling  hoase  of  the  plain- 
tiff, situate  at  the  weir  on  the  banks  of  the  river  Dod- 
der, and  lying  between  the  Tillages  of  Clonskea  and 
Domiybrook,  in  the  coantj  of  Dublin,  to  the  plaintiff's 
damage  of  £600." 

To  the  above  plaint  the  defendant  filed  six 
defences.  1st, — The  said  John  Henderson,  the 
defendant,  appears  and  takes  defence  to  the  action 
of  the  said  William  Kearos,  and  for  defence  thereto 
says,  that  he  did  not  do  or  commit,  or  cause  to  be 
committed  the  acts  complained  of,  or  any  of  them,  as 
alleged;  2ndly — And  for  further  defence  to  said  first  pa- 
ragraph of  the  plaint,  the  defendant  says  said  dwelling- 
house,  before  and  at  said  time,  when,  and  so  forth,  was 
not  the  dwelling  house  of  the  plaintiff  as  alleged ;  3rdly — 
And  for  further  defence  to  said  6r8t  paragraph  of  the 
plaint,  the  defendant  says  that  the  said  dwelling-house 
in  and  upon  which  and  so-forth,  consists  of  a  certain 
structure  erected,  to  wit,  upwards  of  twenty  years  be- 
fore the  said  time  when  and  so-forth,  and  same  was 

erected  by  a  person  named,  to  wit, Duffy,  who 

was  one  of  the  then  mill-owners  of  a  certain  mill  situ- 
ate along  the  banks  of  the  said  river  Dodder,  and 
who  was  of  right  entitled  to  use  the  waters  of  said 
river  for  the  purpose  of  lawfully  working  his  said  mill 
in  common  with  the  other  mill-ownera  who  had  mills 
along  said  river,  and  which  were  as  of  right  respec- 
tively worked  by  the  waters  thereof,  and  defendant 
avers  that  said  dwelling-house  consisted  of,  and  was, 
in  fact,  but  a  small  hut  or  shed  containing  but  the  one 
room,  and  same  was  so  erected  immediately  over  the 
bed  of  a  certain  head  race  or  diversion  lawfully  made 
from  said  river  for  the  purpose  of  conducting  the  water 
of  said  river  into  the  race  or  stream,  wherewith  and 
whereby  said  mills  were  so  then  worked;  and  defen- 
dant says  that  same  was  so  erected  over  said  part  of 
said  race  or  stream  wherein  was  lawfully  placed  and 
constrtfcted  a  certain  weir  or  sluice  gate,  which  fur  up- 
wards of  twenty  years  before  the  said  time,  when  and 
so-forth,  and  before  this  suit,  was  as  of  right  used  by 
said  mill-owners  for  the  purpose  of  being  raised  or 
lowered  by  them  respectively,  for  the  purpose  of  regu- 
lating the  supply  of  water  to  their  said  milU ;  and  de- 
fendant avers  that  said  dwelling  house  was  so  erected 
over  said  weir  and  sluice  for  the  purpose  of  provent- 
ing  unauthorised  persons  from  interfering  or  altering 
said  sluice  or  weir,  and  thereby  causing  either  injury 
or  interruption  to  the  working  of  said  mills ;  and  de- 
fendant avers  from  the  time  said  dwelling-house  was 
BO  first  built,  and  fi-om  thence  hitherto  down  to  the 
time  when  he,  the  plaintiff,  entered  into  possession 
thereof-— to  wit,  on  the  Ist  of  July,  1862,  the  said 
dwelling  house  was  always  used  and  occupied  by  a  care- 
taker, who  was  used  and  accustomed  to  attend  to,  and 
take  charge  of  said  sluice  or  weir,  and  see  that  no  one 
improperly  meddled  therewith,  and  which  caretaker  was, 
during  said  time,  paid  by  said  mill-owner  certain  sums 
of  money  for  the  caring  thereof;  and  defendant  fur- 
ther avers  that  a  portion  of  said  dwelling-house  so 
consisting  of  one  room,  had  a  small  portion  of  the  in- 
side thereof  fenced  off  so  as  to  enable  the  said  care- 
taker or  occupier  thereof  to  use  the  residue  of  the 
said  apartment  as  a  residence;  and  the  defendant . 
further  avers  that  said  sluice  was  so  covered  in  and  | 
protected  by  said  dwelling-houie  and  fence  therein  as 


aforesud,  that  it  was  wholly  impossible  for  the  saitl 
mill- owners,  or  any  one  authorised  by  them,  to  regu- 
late or  alter  said  sluice  or  weir  without  entering  into 
said  dwelling  house,  and  fraining  thereby  access  to  the 
portk)n  thereof  so  fenced  off  and  covering  said  sluice  or 
weir;  and  defendant  further  avers  that  a  person  named 
Mrs.  Bryan  so  acted  as  such  caretaker,  to  wit,  for  ten 
years  before  her  death,  which  took  place  in  the  month 
of  July,  1862,  whereupon  he,  the  defendant,  entered 
and  possessed  himself  of  said  dwelling-house,  and  was 
so  possessed  thereof  before  and  at  the  said  time  when 
and  so-forth;  and  defendant  further  avers  that  the 
several  occupiers  of  said  mills  so   lying  and  being 
along  said  bank  of  said  river  for  twenty  years  before 
the  commencement  of  this  suit,  enjoyed  as  of  right 
and  without  interruption  the  rights  of  using  the  waters 
of  said  river  so  flowing  in  and  along  said  race  or 
stream,  for  the  purpose  of  working  their  said  mills, 
and  the  right  from  time  to  time,  during  said  period  of 
regulating  and  adjusting  said  sluice  or  weir,   so  as  to 
cause  a  proper  supply  of  water  to  flow  down  said 
stream  or  race,  and  for  such  purpose,  such  occupier 
during  all  said  time  enjoyed  as  of  right,  and  without  in- 
terruption, the  privilege  at  all  times  of  the  day  or 
night  of  entering  said  dwelling-hovse^  and  of  opening 
said  portion  thereof  so  fenced  off  as  aforesaid,  and 
within  which  was  said  sluice  or  weir,  and  of  so  alter- 
ing or  regulating  same  for  the  purpose  afbreaaid ;  and 
the  defendant  avers  that  for,  to  wit,  five  years  before 
the  said  time  when,  and  so-forth,  the  father  of  him, 
the  defendant,   to  wit,  John  Henderson,  senior,  was 
the  lawful  occupier  of  one  of  the  said  mills,  the  occu- 
piers whereof  were  so  as  aforesaid  entitled  to  the  use 
of  the  said  water,  and  the  right  of  regulating  saki 
weir  or  sluice  in  manner  as  aforesaid ;    and  defendant 
avers  that  shortly  before  the  said  lime,  when,  and  so< 
forth,  it  became  necessary  for  him  the  said  John  Hen- 
derson, senior,  and  he  required  for  the  purpose  of  re- 
gulating and  working  his  said  mill  properly,  as  he  was 
of  right  entitled  so  to  do,  to  alter  the  position  of  said 
sluice  or  weir,  and  he,  the  defendant,  then  being  his 
servant,  and  acting  under  his  authority,  and  by  his 
commands,  did  go  to  paid  dwelling-house  for  the  pur- 
pose of  so  altering  and  regulating  said  sluice  or  weir, 
of  which  the  person  whom  the  plaintiff  then  had  in  pos- 
session of  said  house  (the  plaintiff  being  absent  there- 
from) then  had  due  notice^  and  he,  the  defendant,  then 
demanded  admission  into  said  house  and  apartment 
therein  for  the  purposes  aforesaid;    and   defendant 
avers  that  because  the  person  then  in  possession  of 
said  house  refused  to  allow  him  access  to  said  sluice  or 
weir  for  said  purpose,  and  because  it  was  then  abso- 
lutely necessary  that  said  sluice  or  weir  should  at  once 
be  regulated,  otherwise  interruption,  injury,  and  damage 
would  have  occured  and  been  done  to  John  Henderson, 
senior's  said  mill  and  the  working  thereof,  he,  the  de- 
fendant, thereupon,  and  for  the  purpose  of  gaining 
access  to  said  sluice  or  weir  for  the  purposes  afore&aid 
did,  as  the  servant  of  the  said  John  Henderson,  seuior, 
and  by  his  authority,  break  and  enter  said  dwelliug- 
house  in  a  peaceable  manner,  and  he  did  make  a  little 
noise  and  disturbance  therein,  and  he  did  necessarily, 
for  the  purposes  aforesaid,  a  little  break  the  doors 
and  hinges  thereof,  same  being  then  closed  aud  faa- 
teiied,  and  said  pereon  so  in  possession  having,  si- 


THB  IRISH  JURIdt. 


Tl  • 


thoQgii  reqaested  so  to  do  by  defeodant,  refused  to 
open  same,  and  he  did  a  little  break,  and  tear,  and 
damage  a  portion  of  the  roof  of  said  hoase^said  acts  hav- 
ing been  nccessarilj  done  bj  him  in  order  to  enable  him 
to  get  acoess  to  said  slnice  or  weir,  but  in  so  doing  he, 
the  defendant,  did  no  nnnecessaiy  damage  or  injaiy 
thereto  respectiyely,  and.cansed  no  unnecessary  noise 
or  disturbance  in  said  hoase,  and  he  thereupon  did 
regulate  said  slnice  or  weir,  as  he  lawfolly  might,  for 
the  caoses  aforesaid,  and  which  were  the  sopposed 
trespasses  complained  of.  Foarth  defence  to  first 
paragraph,  a  repetition  of  third  defence,  snbstitnting 
forty  years  for  twenty.  Fifth  defmce  to  second 
paragraph  same  as  third  defence.  Sixth  defence  to 
second  paragraph,  a  repitition  of  third  defence,  sub* 
etitnting  forty  years  for  twenty.  To  the  third,  fonrth, 
fifth,  and  sixth  defences,  the  plaintiff  demurred,  and  the 
following  were  the  points  for  argument,  First,  that  said 
defences  do  not  traverse  or  confess  and  avoid  any  of 
the  material  averments.  Secondly,  that  said  defences 
admit  that  plaintiff  was  in  legal  possession  of  the 
hoBsey  and  yet  do  not  show  any  right  in  the  defen- 
dant to  enter  upon  such  possession.  Thirdly,  that 
consistently  with  the  averments  in  said  defences,  the 
said  John  Henderson,  senior,  never  had  any  right  to 
enter  said  house  as  against  the  plaintiff.  Fourthly, 
that  consistently  with  the  averments  in  said  defences, 
the  said  John  Henderson,  senior,  and  the  other  mill- 
owners  in  said  defences  mentioned,  may  have  had 
legal  possession  of  the  honse  np  to  the  time  when  the 
plaintiff  entered  into  possession  of  same.  Fifthly,  that 
said  defences  only  show  a  right  in  said  mill-owners  in 
said  defences  mentioned,  to  enter  said  house  as  occu- 
pied by  a  caretaker,  but  do  not  show  whose  servants 
said  caretakers  were,  nor  in  whom  the  legal  possession 
was,  previous  to  the  entry  of  the  plaintiff  into  such 
possesion.  Sixthly,  that  said  defences  only  profess 
to  show  a  right  in  said  mill-owners  in  defence  to  enter 
npon  said  house  previous  to  the  entry  of  the  plaintiff 
into  the  possesion  of  the  same.  Seventhly,  that  con- 
sistently with  the  averments  of  said  defence,  the  said 
John  Henderson,  senior,  in  defence  mentioned,  may 
ba^e  had  a  right  to  enter  said  honse  np  to  the  time 
plaintiff  entered  into  possession  of  same,  but  said  de- 
feoc^e  does  not  show  any  right  in  said  John  Henderson 
to  enter  the  said  house  after  plaintiff  obtained  posses- 
sion  of  same.  Lastly,  that  said  defence  is  argumen- 
tative. 

M'Donogh^  Q-C^,  (with  him  CoaUa)  in  support  of 
the  demurrer. — The  pleading  is  argumentative,  and 
therefore  bad.  The  defendant  should  have  pleaded 
that  be  enjoyed  the  right  of  user  for  twenty  years 
neoct  before  the  commencement  of  this  suit,  and  twenty 
years'  user  if  interrupted  by  a  year  next  before  this 
action,  woold  entitle  plaintiff  to  a  verdict.  Gale  on 
Ebsements,  3rd  edition,  150,  note,  says  the  Act  of 
Parliaitnent  is  so  worded,  Uiat,  though  there  has  been 
fifty  years'  enjoyment,  that  is  no  defence  under  the 
statute  (2  &  3  Wm.  lY.  ch.  71,  ss.  2-4),  unless  the 
enjoyment  continues  up  to  the  time  of  the  commence- 
meni  of  the  salt  (per  Parke,  in  Ward  v.  Robins  (15 
If.  &  W.,  241),  and  the  result  of  the  actual  decision 
is,  that  if  the  action  in  which  the  question  is  raised  be 
so  timed  as  that  no  proof  can  be  given  of  some  user 
in  the  first  and  \M  year  of  the  period  next  before  the 


commencement  of  the  action,  the  claim  uuder  the  Act 
will  fail.— Parifcer  v.  Mitchell  (3  Perry  &  Dav.,  s  d  I 
A.  &  E.,  788).  Again  the  plea  is  bad  in  not  traver- 
sing, or  confessing,  or  avoiding.  The  defence  does 
not  show  any  legal  right  in  the  defendants  to  commit 
the  trespass  in  plaint  complained  of — namely  to 
smash  open  the  plaintiff's  dwelling-house. 

Htfan  in  support  of  the  pleading. — The  defence  is 
good;  it  is  not  argumentative — Jones  v.  Price  (H 
Bing.  N.  G.  52) ;  it  is  snfficent  to  say  in  the  manner 
pleaded  that  we  enjoyed  the  right  for  twenty  or 
forty  years  before,  without  saying  next  before; 
the  defendant  justifies  breaking  open  the  house 
as  it  was  neoessaiy  for  the  purposes  of  his  mill  to  en- 
ter upon  the  honse  in  order  to  adjust  the  sluices. 
Again,  we  justify  the  breaking  and  entry.  In 
Davies  v.  Williams  (16  Q.B.,  546,)  it  was  held  that 
where  a  honse  obstructs  the  exercbe  of  a  right  of  com* 
mon,  the  commoner  may,  after  notice  and  request  te 
to  the  plaintiff  to  remove  the  house,  pull  it  down, 
though  the  plaintiff  is  actually  inhabiting  and  present 
in  the  house;  and  Wightman,  J.,  in  giving  jodgment 
there,  says  that  the  general  right  of  a  commoner  to 
abate  any  building  or  erection  upon  the  place  over 
which  he  has  the  right,  was  not  questioned.  The 
only  thing  that  was  questioned  either  in  Davies  v* 
Williams  or  in  Perry  v.  FUzhowe  (8  Q.  B.,  757),  was 
the  right  to  pull  down  the  dwelling-house  in  which 
the  plaintiff  and  his  family  were  actually  present  and 
inhabiting,  so  that  on  the  authority  of  these  cases  the 
plea  which  avers  we  had  a  right  to  tbe  regulating  the 
sluice,  and  a  right  of  way  thereto  is  good,  and  is  sufficient 
in  stating  that  we  entered  upon  a  house  which  obstructed 
our  right  and  that  even  though,  as  in  the  fonrth  point 
for  argument  the  plaintiff,  may  have  been  in  possession 
of  the  house  at  the  time  he  so  entered,  and  the  plea 
avers  that  the  plaintiff  had  notice.  The  second  sec- 
tion of  the  Statute  of  Limitations,  2  &  3  Wm.  4,  cb. 
71,  enacts  that  twenty  years'  enjoyment  must  exist  to 
give  the  right  of  every  subject  to  be  defeated  in  any 
other  way  by  which  the  same  was  liable  to  bo  defeated 
at  the  passing  of  that  Act.  And  by  the  fourth  sec- 
tion it  is  enacted,  **  That  each  of  the  respective  periods 
of  years  herein  before  mentioned  shall  be  deemed  and 
taken  to  be  the  period  neopt  before  some  suit  or  action." 

PiGOT,  CB. — A  plea  of  enjoyment  of  a  right  of 
common  for  thirty  yeai*s  before  the  commencement  of 
suit,  was  held  sufficient  in  Jones  v.  Price  (3  Bingham, 
N.  G.,  52),  without  saying  thirty  years  fiea;^  before  tbe 
bringing  of  this  action,  and  that  case  has  never  been 
overruled.  Tbe  Court  will  follow  that  case.  On  the 
next  ground,  namely,  the  plea  of  justification,  the  de- 
fendant by  his  plea  has  justified  breaking  open  the 
honse,  that  it  was  necessary  for  the  purpose  of  the 
adjusting  the  sluices  and  regulating  the  mill- weir,  to 
enter  upon  the  premises,  and  that  he  did  that  without 
any  uunecessary  damage. 

Demurrer  overruled  accordingly. 
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ftanHtti  €statt»  Court 

CRcportad  bijr  C  J.  Haimint,  EiqJ 

In  thb  matter  of  ths  estate  of  Matthew 
J.  Cassan— i^eJ.  18. 

Jurisdiction — Apportionment — Fet-farrn  Rent, 

Where  lands  ordered  for  a  sale  are  hdd  jointly  unth 
ether  lands  under  a  Jee/arm  grants  the  court  has 
no  jurisdiction  to  apportion  the  fee-farm  rent  be- 
tween the  sold  and  unsold  portions,  Casos  omis- 
808  in  the  Landed  Estates  Court  Act. 

Tbs  lands  ordered  to  bo  soli  in  this  mfitter  being  held 
jointly,  with  others  under  a  fee-farm  grant,  a  question 
arose  as  to  the  jarisdictiou  of  the  Court  to  apportion 
the  fee'&rm  cent  betw^e?  the  sold  and  the  unsold  part 
of  the  lands. 

Carleton,  Q.C,  argned  in  support  of  die  Conrt's 
Jnrisdictioa. — The  Ts^ud  and  79th  sections  of  the  ' 
Landed  Kstates  Act  were  clearly  confin^  to  the  case  of  I 
vent  service,  and  incladed  the  case  of  such  a  rent  re 
served  by  a  *'  lease  in  perpetuity.  No  good  reason  '■ 
could  be  assigned  fur  ascribing  to  the  Legislature  an 
intention  to  exclude  the  case  of  a  {ee4krm  rent;  and 
it  is  not  easy  to  see  why  if  a  man  hold  under  a  lease 
in  perpetuity  for  three  lives  still  subsisting,  the  Court 
ehonld  have  power  to  apportion  the  rent,  but  if  that 
lease  were  the  next  day  converted  into  a  fee  farm 
grant,  a  similar  authority  io  apportion  the  fee  farm 
ren^  should  be  withheld  from  the  Court.  That  it  was 
not  a  casus  omissus  appeared  from  the  54th  section, 
which  empowered  the  Court  to  sell,  *'  subject  to  any 
Auniud  chi^rge  aiSecting  the  land  or  part  thereof  sold, 
or  to  any  such  apportioned  part  of  such  annual  charge 
MB  the  judge  may  think  fit  should  remain  charged 
thereon.  These  words,  ^'  any  annual  charge"  are  com- 
prehensive enough  to  include  a  fee-farm  rent ;  they  do 
not  mean  an  **  incumbrance,''  for  the  section  proceeds 
in  the  next  clause  to  specify  the  only  incumbrance, 
subject  to  which  the  Court  is  authorised  to  sell;  nei- 
ther do  they  apply  to  quit-rent,  or  crown-rent,  or 
dowor,  jointure,  or  annuity,  for  each  of  these  is  spe- 
cially provided  for  by  the  Act  itself;  the  words  "  an- 
nual charge,"  therefore,  are  not  only  large  enough  to 
include  a  fee -farm  rent,  but  it  seems  to  be  the 
.only  subject  to  which  they  could  be  applied. 

JqjDQB  Haroreave  (after  consulting  with  JaDaE 
LoMOFi£U>). — We  consider  that  this  is  a  ceuus  omissus 
in  the  4<^  ^^  ^^^  t^o  Court  has  no  jurisdiction. 
The  72Bd  section  applies  in  terms  only  to  leases,  and 
the  rents-  reserved  by  them,  and  does  not  include 
grafts  in  fee,  and  rents  created  by  them.  The  64th < 
Beckon  has  a  totally  different  object  in  view,  and  does' 
not  give  the  Court  power  to  alter  the  contracts  or 
rights  of  patries  adversely  to  the  interests  of  one  of 
them.  It  merely  enables  the  Court  to  deal  with  an- 
nual charges  according  to  the  rights  of  the  parties,  and 
removes  the  technical  difficulties  incident  to  the  deal- 
ing with  such  charges. 


[Beiors  Judqe  Harorkaye.] 

In  the  hatter  of  the  estate  of  John  Clancy,  owner 

AND  PEHTiONER. — Feb.  22,  23,  &  March  1. 

Settlement — Construction* 

By  ante-nuptial  articles  executed  in  1819*  -A  C  co- 
venanted that  if  the  marriage  should  take  effect^  and 
the  intended  wife  should  survive  him^  cmd  if  he 
should  not  in  Ms  lifetime  have  settled  lands  or  other 
hereditaments  to  the  value  of  IQOLper  annum  to 
the  uses  then  specif^  and  if  he  should  not  have 
devised  lands  of  the  like  amount  for  the  like  uses, 
then  his  heirs,  executors,  and  administrators  should^ 
within  six  months  after  his  decease,  pay  to  the  trus- 
tees 3,006/.,  to  be  invested  on  the  trusts  specified, 
which  were  to  be  for  the  wife  for  life,  remainder  to 
the  children  of  the  marriage  as  she  should  appoint, 
and,  in  default,  equaUy. 

J.  C.  afterwards  acquired  property  (including  the 
lands  of  B.J  which  was,  however,  incumbered,  and 
being  considerably  indebted,  he,  in  the  year  1 850, 
assigned  all  the  said  property  to  a  trustee  for  pay- 
ment of  his  debts  and  for  other  purposes,  and  sub- 
ject thereto  upon  the  trusts  of  the  articles  0/1819, 
with  various  trusts  as  to  the  residue  of  the  rents. 
Held,  upon  the  construction  of  the  whole  deedy 
that  the  lands  of  B.  were  subject  to  the  trusts  of 
the  articles  of  IS  19  to  the  extent  merely  of  an 
annuity  oflSOL 

Tee  petition  in  this  case  was  filed  by  John  Clancy, 
claiming  to  be  owner  of  lands  called  Kilnamannagb, 
County  Dublin,  and  Ballinlongh,  County  Meath.  A  • 
conditional  order  for  sde  to  discharge  incnmbi-ances 
was  made;  and  cause  was  shown  against  same  being 
made  absolute  as  to  Ballinlongh  by  Mrs.  Elizabeth 
Clancy,  the  mother,  and  Mr.  William  Clancy,  the 
younger  brother  of  the  owner  and  petitioner,  on  the 
ground  that  the  petitioner's  title  as  heir  of  John 
Clancy,  eenior,  his  father,  was  defeated  by  a  settle- 
ment dated  let  Jan.,  1850,  by  the  last^mentioned 
John  Clancy;  and  that  nnder  tiiat  settlement  and  a 
deed  of  appointment  by  Mrs.  Clancy,  tfaey,  Mrs. 
Clancy  and  William,  were  the  absolute  owners  of  Bal- 
Hnlough,  and  that  the  petitioner  had  an  estate  or  inte- 
rest therein.  The  facts  are  fully  atoted  m  the  following 
judgment ;  but  it  may  be  sfa<Mrtly  mentioned  that  the  two 
principal  questions  for  de<usion  were — 1st,  How  far 
Ballinlongh  was  subject  to  the  trusts  of  marriage  arti- 
cles executed  in  1819,  when  the  late  John  Clancy 
was  married-* whether  absolutely  or  merely  to  the  ex-, 
tent  of  £180  .ayear,  Irish,  or  a  snm  of  £3,000  in 
gross.  2ndly,  Whether  John  Clancy  had  not  by  va- 
rious transactions  precluded  himself  firom  claiming  any 
estate  whatever  in  Ballinlongfa. 

Chatterton,  Q.C.,  and  O'ffagan  for  John  Clancy, 
the  petitioner,  to  make  order  for  sale  absolute. 

J.  E.  Walsh,  Q.C^  and  Burroughs,  Q.C.^  for  Mci. 
Eiiza  Clancy,  with  Serjeant  SuUivan, 

John  B.  Murphy  and  Shekleton  for  WHliam  Clancy, 
the  younger  son. 

Cases  cited  on  part  of  petitioner:— iirtincfe/  v. 
Arundel  (1  My.  &  K.  316);  Carpenter  ▼.  Buller  (8 
M.  &  W.  219).  On  part  of  parties  showing  (Uiose: 
Or^  V.  Pierson  (6  H.  L.  61);  Wiloodks y.  Wtleodcs 
(2  Wh.  <&  Tod.  L.  C.  346);  Bhndyr.  Whitmore  (ib. 
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347):  Pickard  v.  ^car*  (6  A.  &  E.  475);  Beresford 
T.  Milward  (2  Atk.  49). 

Jnix}£  Harorsavs — The  petition  in  this  matter  is 
filed  bj  John  Clancy,  claTmiDg  to  be  the  owner  of  the 
Uoda  of  Kilnamanagh,  in  the  coanty  of  Dablin,  and  the 
bmda  of  BaHinlongh,  fn  the  conntj  of  Meath;  and  it 
seeks  a  sale  of  those  lands  for  the  purpose  of  discharg- 
ing the  incnmbrances  thereon.  A  conditional  order 
for  sale  has  been  accordingly  made;  and  cause  is 
shown  as  to  the  lands  of  Ballinlongh  by  Mrs.  Eliza- 
beth Clancy,  the  mother,  and  Mr.  William  Clancy,  the 
younger  brother  of  petitioner,  on  the  ground  that  the 
petitioner's  title  to  these  lands  as  the  heir  of  his  fa- 
ther, John  Clancy,  is  defeated  by  a  settlement  made 
on  the  Ist  Jan.,  1850,  by  that  John  Clancy;  and 
that  by  virtue  of  that  settlement  and  a  deed  of  ap- 
pointment executecTby  Mrs.  Gancy,  they,  Mrs.  Clancy 
and  William  Clancy,  are  the  absolute  owners  of  Bal- 
linlongh, and  that  the  petitioner  has  no  estate  or  into* 
rest  in  that  denomination.  In  order  to  understand 
the  question  at  issue  it  is  necessary  to  go  back  to  the 
year  1819>  when  the  late  John  Clancy  was  married 
to  the  lady  who  is  now  his  widow.  On  that  occasion 
articles  were  executed  on  the  12th  February  in  that 
year  by  which  Mr.  Clancy  (not  then  having  any 
landed  or  other  property  which  could  conveniently  be 
made  the  snbject  of  a  settlement)  bound  himself  by  a 
covenant  to  the  effect  that  if  the  marriage  should  take 
effect  and  the  intended  wife  should  survive  him,  and 
if  he  should  not  in  his  lifetime  have  settled  lands  or 
other  hereditaments  to  the  value  of  £180,  late  cur- 
rency, per  annum,  to  the  'uses  theQ  specified;  and  if 
he  shouM  not  have  devised  lands  or  hereditaments  of 
the  like  amount  for  the  like  uses,  then  and  in  that 
case  his  heirs,  executors,  and  administrafors  should, 
within  six  calendar  months  after  his  decease  pay  to 
the  trustees  £3,000  sterling,  to  be  invested  in  Go- 
vemnient  thuds  or  upon  real  security,  and  to  be  held 
npon  the  trusts  in  the  deed  specified.  The  meaning 
and  effect  of  these  articles  are  (with  one  exception 
not  now  material)  too  plain  and  obvious  to  need  much 
comment  The  pecuniary  amount  of  the  settlement 
which  Mr.  Clancy  was  bound  to  make  was  fixed  at  a 
gross  sum  of  £3,000,  late  currency,  or  what  was  re- 
garded as  equivalentf  lands  of  the  value  of  £180  late 
cnrrency,  per  annum.  It  was  left  entirely  to  Mr. 
Clancy^s  choice  to  determine  which  of  the  three  modes 
of  settlement  he  would  adopt  If  he  should  acquire 
land  of  the  value  of  £180  a-year  or  upwaods  he  might, 
if  he  thought  proper,  settle  that  land  in  his  lifetime, 
and  80  get  rid  of  the  obligation  to  pay  £3,000  after 
his  decease;  or  if  he  thought  proper  so  to  do,  he  might 
abstain  from  making  a  settlement  by  deed  and  get  rid  of 
his  obligation  by  settling  lands  of  that  value  or  up- 
wards by  will;  and  lastly,  if  he  should  adopt  neither 
of  these  courses,  his  real  and  personal  assets  were 
boand  in  six  months  'after  his  death,  if  his  wife  sur- 
vived him,  to  pay  £3,000,  which  would  then  be  the 
subject  of  the  settlement  Whatever  course  Mr. 
Clancy  might  adopt,  the  result  was  to  be  substantially 
the  same.  Whether  land  or  money  was  settled,  and 
whether  (in  case  of  land)  it  was  settled  by  deed  or  by 
will,  th^  trusts  were  to  be  for  Mrs.  Clancy  for  life, 
commencing  at  her  husband's  death,  with  remainder 
for  the  chUdreti  of  the  marriage  in  such  shares  as  Mrs. 
Clancy  should  by  deed  or  will  appoint;  and  in  default 


of  appointment  equally,  and  in  case  of  no  childreiv 
then  npon  such  trusts  as  Mrs.  Clancy  should  appoint 
by  will;  and  in  default,  to  Mr.  Clancy's  right  heirs  i^ 
case  of  land,  and  his  next  of  kin  in  case  of  a  money 
settlement;  and  the  articles  go  on  to  declare  that  the 
provision  thereby  contemplated  for  Mrs.  Clancy  b  tp 
be  in  bar  of  her  dower  and  of  any  share  of  her  hos- 
band's  personal  estate  under  the  Statute  of  Distribu- 
tions. It  is  not  obvious  why  the  payment  of  th^ 
£3,000  is  made  contingent  on  Mrs.  Clancy's  surviving 
her  husband,  but  with  this  exception  (now  immate- 
rial), the  scope  and  object  of  the  articles  are  clear  and 
free  from  ambiguity.  If,  on  the  one  band,  Mr. 
Clancy  should  choose  to  settle  real  estate  to  any 
amount,  however  large,  his  heirs  would  have  no  ground 
of  complaint;  and  ^,  on  the  other  hand,  be  shonl^ 
choose  to  make  no  settlement  of  land  or  one  of  small 
amount,  the  objects  of  the  articles  would  have  no 
gronnd  of  complaint,  for  they  could  resort  after  his 
death  to  the  covenant  to  pay  £3,000,  which  is^al) 
that  was  actually  contracted  for  on  their  behalf.  This 
being  the  nature  and  extent  of  Mr.  Clancy's  obliga- 
tions, matters  so  remained  until  the  year  1850.  Jh^ 
marriage  had  taken  effect;  and  at  this  epoch  the  fft; 
mily  consbted  of  Mr.  and  Mrs.  Clancy,  John  CUncy> 
the  eldest  son,  William  Clancy,  Richard  Clancy,  and 
James  Clancy,  both  since  deceased,  and  a  daughter,  Ann, 
who  was  then  the  wife  of  a  French  gentleman  named 
De  Versan.  Mr.  Clancy  in  the  interval  had  acquired 
several  properties,  which,  however,  were  incumbered. 
In  the  year  1829  he  had  purchased  Ballinlongh  for 
£6,300,  which  he  soon  afterwards  charged  with  an 
annuity  of  £400  a-year  for  two  old  lives;  and  in  18o0 
the  property  was  abo  liable  to  an  annuity  of  j£60, 
ayear  for  his  own  life.  In  1832  he  had  purchased 
I  Kilnamanagh  for  3,200;  and  at  a  still  earlier  period 
'  he  had  purchased  a  leasehold  house  in  Fitzwilliam-square 
for  £2,500;  and  he  was  the  owner  of  £7,400  stock 
in  the  Hibernian  Banking  Company,  and  of  two  poU- 
I  cies  on  the  life  of  a  Mr.  Bermingham.  All  the  pro- 
peitles  which  I  have  now  mentioned  were  subject  to  a 
mortgage  for  £8000.  At  this  period  he  was  abo  en- 
titled to  an  estate  called  Cahircilla,  in  the  county  of 
Clare,  which  was  mortgaged  for  £4,097  Government 
stock,  or  about  £3,500  cash.  Mr.  Clancy  resided  in 
the  house  in  Fitswilliam-square,  the  furniture  of  which 
belonged  to  him,  and  b  minutely  scheduled  in  the 
deed  to  which  I  have  now  to  direct  my  attention, 
being  the  deed  relied  upon  by  Mrs.  Clancy  and  Wil- 
liam Clancy  as  divesting  Mr.  Clancy  of  any  deacend- 
!  ing  or  divisible  interest  in  Ballinlongh.  The  deed 
I  bears  date  9th  Jan.,  1850,  and  b  made  between  John 
Clancy  of  the  Ist  part,  Mr.  John  Robinson,  of  the  2nd 
part,  Mr.  Clancy's  scheduled  creditors  of  the  3rd  part, 
and  John  Kalty,  M.D.,  a  trustee,  of  the  4th  part.  It 
recites  Mr.  Clancy's  title  to  the  various  properties  and 
chatteb  which  I  have  mentioned,  and  the  incumbrances 
affecting  them ;  it  then  recites  in  an  abbreviated  man- 
per  the  articles  of  1819  (erroneously  giving  £150 
a-year  instead  of  £180  a«year),  the  marriage,  and  the 
fact  of  their  being  several  children;  and  it  states  that 
*^  no  lands  have  been  settled  to  the  value  of  £150  per 
annum  to  any  other  trustee,"  and  that  the  articles 
themselves  were  not  regbtered.  The  deed  then  pro- 
ceeds to  recite  the  marriage  of  Ann  Clancv,  a  dangh- 
ter,  with  Monsieur  de  Versan;  and  that  Mr.  Clancy 
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bad  agreed  on  that  dccasioh  to  Bottle  on  her  for  her 
separate  use  an  anliuity  of  £50  ft)r  her  life.     At  this 
point  the  recitals  revert  to  a  farther  statement  of  Mr. 
Clancy's  assets,  from  which  it  appears  that  he  was  en- 
titled to  a  reported  charge  of  £5858  odd  on  the  es- 
tate of  Edward  William  Bermingham,  the  person  npon 
whose  life  he  was  previously  recited  to  have  policies 
^  the  extent  of  £4080^  and  nndcr  an  order  of  the 
Court  of  Chancery  Mr.  Clancy  was  entitled  to  receive 
about  £220  a-year  out  of  Bermingham^s  rents.     The 
deed  then  recites  that  Mr.  Clancy  had  been  taken  in 
execution  for  £656  odd,  and  that  he  had  requested 
Mr.  John   Robinson  to  advance  him  that  amount, 
which  Mr.  Robinson  had  agreed  to  do  on  having  the 
repayment  secured  with  interest  by  Mr.  Clancy's  bond 
«nd  warrant,  and  a  conveyance  of  the  before  mentioned 
lands  and  premises  upon  trust  to  pay  the  debt.  It  further 
recites  that  Mr.  Robinson  had  agreed  to  advance  £140 
more  to  pay  off  pressing  creditors  on  the  same  security ; 
and  that  Mr.  Robin^n  had  accordingly  advanced  said 
sums;  and  that  a  bond  and  warrant  had  been  given 
for  £B00  principal.     We  then  come  to  some  recitals 
of  considerable  importance,  one  of  which  states  that 
the  faid  John  Robinson  and  John  Clancy  had  mu- 
tually agreed  upon  Dr.  Nalty  as  a  proper  person  to  be 
a  trustee  Ibr  paying  off  said  advances  with  interest, 
and  another  refers  to  Mr.  Clancy's  schedoled  creditors, 
whose  demands  amounted  in  all  to  £3,529 ;  and 
atates  that  he  is  desirous  of  paying  them  all  off;  and 
that  the  residue  of  his  properties  thereunder  paracu- 
larized  and  specified,  which  should  remain  a(\er  pay- 
ment of  said  debts,  should  be  held  npon  the  trusts  of 
the  articles,  and  for  the  puiposes  of  securing  said  an- 
nuity of  £50  per  annum.     And  that  for  said  purposes 
he  had  determined  to  convey  Kilnamanagh,  Ballinlough, 
the  Fitzwilliam-sqnare  house,  the  bank  stock,  and  poli- 
eies,  and  in  short  everything  included  in  the  mortgage 
for  £8,000,  subject  to  that  mortgage  and  its  piovi- 
Bions  (referring,  I  presume,  to  the  fact  that  the  money 
Was  not  payable  until  the  year  1853);  and  also  to 
convey  Cahircella  and  everything  included  in  the  mort- 
gage for  £4097  stock,  subject  to  the  mortgage  and 
Itb  pi-ovisious;  and  also  to  assign  his  household  goods, 
&C'9  and  the  yearly  monies  payable  under  the  Chan- 
cery order  out  of  Mr.  Bermingbam's  rents  unto  Dr. 
Nalty  npon  the  trusts  after  mentioned.     These  being 
the  recitals  the  deed  is  then  divided  into  three  opera- 
tive parts:  By  the  first,  in  consideration  of  the  debts 
and  of  5s.,  and  for  the  purpose  of  having  the  residue 
of  his  property  as  thereunder  specified,  which  should 
remain  after  payment  of  his  debts  held  npon  the  trusts 
of  said  articles  of  agreement;  and  to  secure  said  an- 
nuity of  £50  as  thereunder  mentioned  he  conveys  Kil- 
namanagh and  Ballinlough,  subject  to  the  £8,000 
mortgage,  and  Cahircelhi,  subject  to  the  stock  mort- 
gage, to  Dr.  Nalty  on  the  trusts  afterwards  expressed. 
By  the  second,  for  the  considerations  assigned,  he  as- 
signs the  Fitzwilliam-squaro  house,  subject  to  the 
£8,000  mortgage,  to  Dr.  Nalty  on  the  trusts  after- 
wards explained.     And  by  the  third  he  assigns  the 
bank  stock,  the  two  policies,  the  household  effects,  and 
the  sum  payable  out  of  Bermingbam's  rents  under  the 
then  existing  Chancery  order,  or  any  other  order,  to  Dr. 
Nalty  on  the  tmsts  afterwards  expressed.    The  trusts 
of  aU  are  then  doclaredi  Ist,  to  pay  costs  of  deed  and  I 


other  incidental  costs.     2nd,  to  pay  costs  of  Mr.  Ho* 
binson's  bond,  warrant  and  judgment.    3rd,  to  pay 
head  rents  and  renewal  fines,  and  perform  covenants 
in  leases,  and  to  keep  up  the  two  policies  on  Berming- 
bam's life,  and  any  expenses  incurred  in  reference  to 
the  bank  shares  or  the  receipt  of  the  money  nnder  tho 
Chancery  order.     4thly,  to  keep  down  the  annuities 
on  Ballinlough  and  the  interest  oh  the  two  mortgages. 
5thly,  to  pay  off  Mr.  Robinson^s  advances  with  inte- 
rest.    6thly,  to  pay  off  the  scheduled  creditors  or 
compound  with  them.    And  subject  as  aforesaid,  to 
hold  tho  residue  of  the  rents,  &c  (excepting  tho  rents 
of  Kilnamanagh,  the  profits  of  the  bank  shares,  tho 
house  and  furniture  in  Fitewilliam-sqnare,  and   the 
income  under  the  Chancery  order),  upon  the  trusts  in 
said  articles  of  12th  February,  1819,  spedfied.     And 
npon  further  trust,  as  to  Ballinlough,  subject  to  the 
trusts  and  powers  aforesaid,  to  pay  out  of  said  rents, 
&Cf  an  annuity  of  £50  per  annum  to  Ann  De  "^er- 
san  for  her  life,  for  her  separate  use.     And  upon  fur- 
ther trust,  as  to  all  said  premises  subject  to  the  tmsts 
and  powers  assigned  to  pay  the  rents,  &&,  and  the 
interests,  and  dividends,  and  yearly  income  or  allow- 
ance (meaning  by  this  last  phrase  the  mcome  payable 
under  the  Chancery  order)  unto  the  said  John  Clancj, 
his  heirs,  executors,  administrators,  and  assigns,  for 
his  and  their  own  benefit.     Then  comes  a  proviso 
that  the  rents  and  income  of  Kilnamanagh,  the  bank 
shares,  and  Fitzwilliam- square  honse  shoold,  in  the 
first  instance,  be  applied  in  payment  of  debts  before 
recourse  should  be  had  on  said  last  mentioned  propo- 
sal to  the  rents  and  income  of  the  residue  of  the  pre- 
mises vested  ia  Dr.  Nalty.     The  deed  then  empowers 
Dr.  Nalty,  at  any  time  during  its  continuance  for  tho 
purpose  of  paying  the  mortgages  or  the  debts,  to  sell 
all  or  any  of  the  properties  assigned  to  him  (mention- 
ing them  in  detail,  but  not  including  the  annual  sums 
payable  under  the  Chancery  order),  and  out  of  the 
proceeds  to  pay  the  mortgages  and  then  to  pay  bis 
expenses  (including  the  expense  of  keeping  op  the  po- 
licies), then  to  pay  Mr.  Robinson  and  the  scheduled 
creditors;  and  to  hold  the  residue  or  surplus,  except 
so  far  as  such  residue  or  surplus  might  arise  from  the 
sale  of  Kilnamanagh,  tho  bank  shares,  and  the  hoase 
in  Fitzwilliam*  square,  upon  the  trusts  in  said  articles 
specified,  and  subject  thereto,  so  far  as  such  residue 
or  surplus  might  arise  from  the  sale  of  Ballinlongh, 
upon  trust  for  payment  of  said  annuity  of  £50  as 
aforesaid,  and  subject  as  aforesaid,  to  hold  such  resi- 
due or  surplus  thereof  in  trust  for  said  John  Clancy, 
his  heirs,  executors,  administrators,  and  assigns,  or  as 
he  or  they  should  direct.     A  proviso  follows,  corre- 
sponding with  the  one  I  have  before  stated,  to  the 
effect  that  Kihiamanagh,  the  bank  shares,  and  the 
premises  in  Fitzwilliam- square  should  be  disposed  of 
before  any  other  of  the  premises  thereby  vested  in  Dr. 
Nalty  should  be  disposed  of;  and  that  Ballinlough 
should  not  be  sold  nntil  all    the   other    premises 
should  be  disposed  of  under  the  power.    The  re- 
sidue of  the  deed  consists  of  formal   powers  and 
covenants,  which  are  not  very  material  in  reference  to 
the  question  which  has  arisen.     I  observe  in  reading 
tliem  that  the  phrase,  *' during  the  continuance  of 
these  presents,"  again  occurs,  and  that  the  power  of 
appointing  new  trostees  is  vested  absolutely  and  with- 
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oot  restriction  ia  Mn  John  Robinson.  The  deed  b 
cxecoted  bjr  Mr.  Olancj  and  Dr.  Nalty,  bat  appa- 
reotlj  not  bj  any  of  the  schedaled  creators  except 
Mr.  Glancj^s  brotheiT,  who  was  a  creditor  for  l6ol\ 
bat  whether  that  gentleman  exeauted  the  deed  in  that 
capadty,  or  for  the  purpose  of  expressins  hb  appro- 
Tal  of  the  deed  as  a  proper  settlement  on  hb  lUster  and 
her  familj,  does  not  appear.  He  b  not,  however,  a 
partj  to  the  deed  except  in  the  capacity  of  a  creditor. 
Dr.  Xaltj  having  accepted  the  tmsts  of  thb  deed, 
entered  into  possession  of  the  various  properties 
asugned.  He  ^Id  the  bank  shares,  and  the  premises 
in  ^tawilliam-square,  and  on  Mr.  Bermingham^s  de- 
cease received  the  amoant  of  the  two  policies,  and 
was  thos  enabled  not  only  to  pay  off  Mr.  Bobinson 
aiid  the  schedule  creditors,  but  abo  the  mortgage  for 
8,000iL ;  and  as  the  annuity  of  400^  on  Ballinlough 
ceased  in  1855,  and  the  annuity  of  60L  ceased  on  Mr. 
Clancy's  decease  in  1862,  the  result  is,  that  Eihia< 
managh  and  Ballinlough  are  free  from  any  charges  or 
liabilitlea  created  by  Mr.  Clancy.  Cahircella,  it  ap- 
pears, was  sold  in  the  Incumbered  Estates  Court  for 
5,350iL,  and  a  small  surplus  after  paying  off  the  stock 
mortgage  and  some  other  charges,  was  received  by 
Dr.  Nalty  as  a  trustee  for  Mr.  Clancy;  and  it  b  ne- 
cessaiy  to  observe  that  some  of  the  debts  paid  in  thb 
manner  were  debts  contracted  by  Mr.  Clancy  after 
the  deed  of  1850.  The  main  question  for  considera- 
tion is,  whether  the  deed  of  1850,  having  regard  to 
Mr.  Clanqr's  prior  obligations,  and  the  other  circum- 
stances under  which  it  was  made,  is  to  be  construed 
as  a  settlement  of  Mr.  Cbnoy'a  entire  interest  in  Bal- 
linloogh  and  Cahircella,  or  merely  as  affixing  specifi- 
call/  npon  these  denominations  the  quasi  obligation  of 
Mr.  Clancy  under  the  articles  to  settle  lands  to  the 
extent  of  iSOL  a  year  in  value.  The  question  b  one 
purely  of  construction,  and  its  decision  cannot  be  in 
the  smallest  degree  influenced  by  Mrs.  Clancy^s  im- 
preaaiona  as  to  her  husband's  intentions,  or  by  any 
aobsequent  conduct  or  proceeding  of  Mr.  Cbncy.  5or 
coold  any  such  matters  be  resorted  to  for  the  purpose 
of  refbrmmg  the  deed;  for  if  Mr.  Cbncy  settled  lands 
to  the  extent  of  180/.  a  year,  be  did  all  he  was  bound 
to  do»  and  a  bill  could  not  be  sustained  against  him  to 
compel  him  to  do  more ;  and  if,  on  the  other  hand,  he 
settled  all  Ballinlough  and  Cahircella,  hb  heir  is 
boond,  and  has  no  equity  to  restrict  the  operation  of 
the  deed  to  the  measure  of  Mr.  Cbncy's  prior  obliga- 
tioQ.  I  allude  to  these  elementary  principles,  because 
nnfortnnately  in  thb  case  affidavits  have  been  filed  on 
the  part  of  Mrs.  Clancy  for  the  purpose  of  proving 
John  Clancy's  intentions  by  extrinsic  evidence  of  an 
exceedingly  weak  character,  and  by  Mr.  Cbncy's  sub- 
sequent conduct.  I  cannot,  however,  fail  to  observe 
that  if  the  Court  were  to  attach  any  weight  to  Mr. 
Clancy's  subsequent  conduct,  it  would  be  of  a  charac- 
ter adverse  to  that  construction  of  the  deed  which 
Mrs.  Clancy  b  interested  in  sustaiuing.  I  have  al- 
ready observed  that  the  proceeds  of  Cahircella,  after 
paying  off  the  stock  mortgage,  were  applied  for  Mr. 
Clancy's  own  purposes,  ue^  debts  of  hb  contracted 
after  1850  were  paid  0%  and  the  small  surplus  was 
also  paid  for  hb  use.  One  of  the  creditors  so  paid 
was  Mr.  John  Bobinson,  who  was  the  solicitor  con- 
doctlng  that  salev  and  it  is  therefore  evident  that 


neither  Mr.  Cbncy  nor  Mr.  John  Robinscb  could  have 
thought  that  Cahkcella  was  settled  in  1850;  for  if 
they  thought  so,  their  conduct  would  have  been  frao^ 
dulent.  Now,  if  Cahircella  was  not  settled,  neither 
was  Ballinlough;  for  the  two  are  never  separated  in 
the  deed,  except  in  the  possible  event  (which  did  not 
happen)  of  its  being  necessary  to  sell  Cahircella,  or  the 
equity  of  redemption  of  it,  for  the  purposes  of  the  deed. 
I  propose  now  to  proceed  to  consider  the  deed  itself. 
The  first  observation  upon  it  has  reference  to  the  par* 
ties.  Mrs.  Clancy  b  not  a  party,  nor  any  person  re- 
pi-esenting  the  covenantees  in  the  articles;  and  the 
trustee.  Dr.  Nalty,  who  b  a  party,  b  expressly  stated 
to  be  the  nominee  of  Mr.  Clancy  and  Mr.  Robinson; 
and  Mr.  Robinson  has  the  exclusive  power  of  appoint- 
ing the  future  trustees.  Thb  circumstance  b  relied  on 
by  the  petitioner,  as  showing  that  there  could  have 
been  no  intention  to  make  a  new  settlement  of  a  more 
extensive  character  than  that  contemplated  by  the 
articles;  and  he  insists  that  thb  view  b  strengthened 
by  the  circumstance  that  while  the  articles  are  recited 
with  a  statement  showing  that  Mr.  Clancy  had  made 
no  settlement  either  of  180/.  or  any  other  sum,  so  that 
his  ^uon  obligation  remained  in  full  force;  yet  there 
is  no  recital  of  any  intention  on  John  Clancy's  part  to 
do  anything  different  from  what  the  articles  pointed  tow 
There  b  abo  a  rather  singubr  recital  that  the  articles 
had  not  been  regbtered,  which  points  to  the  necessity 
of  remedymg  that  supposed  defect,  by  fixing  them 
npon  specific  lands.  These  are  small  matters,  and 
are  only  important  in  so  far  as  they  bear  on  the  some- 
what ambiguous  portions  of  the  deed.  The  impor- 
tant recital  which  states  Mr.  Cbncy's  determmatign 
(and  it  is  important  to  observe  that  the  deed  speaks  of 
it  entirely  as  a  determination  of  his,  and  not  at  all  as 
an  agreement  between  him  and  Mr.  Clancy's  bro- 
ther) appears  in  the  firat  part  of  it  to  point  to  a  settle- 
ment of  all  the  lands  not  sold  to  pay  debts  on  the 
trusts  of  the  articles;  but  its  termination  b  adverse  to 
that  view,  because  it  goes  on  to  add  other  words, 
which  makes  the  entire  sentence  run,  *^  should  be  held 
upon  the  trusts  of  said  articles,  and  for  the  purpose  of 
securing  the  annuity  of  SOL  for  Madame  do  Versan." 
The  whole  recital,  considered  as  expressing  one  deter- 
mination, is,  therefore,  so  far  as  it  goes,  in  favour  of 
the  petitioner;  and  I  think  that  the  trusts  which  are 
expressed,  as  it  were,  in  duplicate  (once  in  reference  to 
the  income,  and  again  in  reference  to  the  produce  of 
the  salesX  are  still  more  explicit  in  the  sense.  The 
trusts  of  the  rents  and  income  of  all  the  properties 
assigned  to  Dr.  Nalty  are  declared  up  to  and  inclusive 
of  the  payment  of  the  scheduled  debts;  and  at  this 
point  the  residue  b  divided  into  two  parts ;  one  part 
includes  the  rents  of  Kilnamanagh,  the  dividends  of  the 
bank  shares,  the  income  arbing  from  the  house  in  Fits- 
william-square,  and  the  income  under  the  Chancery 
order;  and  the  second  part  include  Balluilough,  Ca- 
hircella, and  the  policies;  these  btter  are  to  be  held 
upon  the  trusts  in  the  articles  specified;  a  further  di- 
vision of  these  btter  b  then  made,  by  which  Ballin 
lough  b  separated  from  Cahircella  and  the  policies; 
and  a  further  trust  b  declared  as  to  Ballinlough  (sub- 
ject to  the  trusts  and  powera  aforesaid)  to  pay  our  of 
the  rents  an  annuity  of  50iL  to  Ann  de  Versan  for  the 
life.     At  thb  point  all  the  properties  are  again  v^-  ^ 
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ttttited;  and  thero  is  a  fhither  trast  as  to  all  (sabject 
to  the  trasts  and  poviren  afbfesaid)  to  paj  the  rents 
aad  income  td  Mr.  Olancy.  These  trosts  necessarily 
implj  or  rather  express  that  id  directing  the  rents  of 
Ballinloagh  and  Oahircella  to  be  held  on  the  trusts 
specified  in  the  articles,  the  settlor  coutemplated  a  re- 
sidue of  snch  rents,  and  disposed  of  that  residne  as  to 
Ballialodgh  in  favor  of  Madame  de  Versan  to  the  ex- 
tent of  60/.  a  jear,  and  as  to  all  (so  subject)  in  favor 
of  Mr.  Clancy.  To  hold  that  a  complete  settlement 
of  all  Ballinlongh  and  Cahircella  was  effected  by  this 
trust,  appears  to  me  inconsistent  with  its  express  lan- 
guage; but  the  whole  trust  is  consistent  throughout,  if 
we  consider  that  Ballinlongh  and  Cahircella  were  by 
this  trust  specifically  charged  with  the  fulfilment  of  the 
articles,  and  subject  thereto,  then  on  the  specified 
trusts  in  faror  of  Madame  de  Versan  and  Mr.  Clancy. 
The  trusts  are  repeated  as  to  the  produce  of  sales,  and 
they  ate  the  same  mutatis  mutandis.  There  is  the 
same  separation  and  re  union  of  the  properties  in  re- 
ference to  the  different  trusts,  and  the  same  specific 
reference  to  the  proceeds  of  Ballinlongh  by  name  as  a 
fund  available  for  Madame  de  Versan  and  Mr.  Clancy 
after  satisfying  the  articles.  The  conclusion  is  a  ne 
cessary  one^  that  what  Mr.  Clancy  did  was  to  impose 
on  Ballinlongh  and  Cahircella  his  quasi  obligation 
to  settle  lands  to  the  value  of  180/.  a  year,  or  to  im- 
pose that  obligation  on  Ballinlongh  only,  if  it  should 
be  necessary  to  sell  Cahircella  to  pay  the  debtd;  sub- 
ject to  that  obligation  Ballinlongh  was  to  pay  Madame 
de  Versan's  life  annuity,  and  so  subject  both  denomi- 
nations or  Ballinlough  only,  as  the  case  might  be,  was 
to  remain  at  Mr.  Clancy's  disposal  I  do  not  here 
refer  to  Kilnamanagh,  which  was,  of  conrse,  to  remain 
Mr.  Clancy's  if  not  required  to  pay  debts.  It  has  been 
Buggested  on  Mi*s.  Clancy's  part  that  Madame  de 
Versan's  annuity  might  be  answered  by  Mr.  Clancy's 
life  estate  during  his  life,  and  that  after  her  death 
her  annuity  might  be  considered  as  the  provision  to  be 
made  for  her  under  the  settlement.  This,  however,  is 
impossible,  fbr  the  interest  she  would  take  under  the 
settlement  is  not  50/.  a  year  foi-  life  but  a  share  of 
the  estate  liable  to  be  entirely  defeated  by  Mrs. 
Clancy's  appointAient;  and  even  if  this  view  were 
well-founded,  it  would  not  affect  the  construction 
of  the  deed,  which  is  to  be  determined  by  its  sen- 
tences and  language,  as  they  appear  on  the  face  of  the 
deed,  and  not  by  speculations  aii  to  how  its  provisions 
can  be  make  to  tak^  effect,  consistently  with  a  parti- 
cular mode  of  construing  the  deed.'  This  instrument, 
which  I  have  now  endeavoured  to  construe,  is  one 
which  reqnires  to  be  considered  with  the  greatest  care 
and  attention,  in  order  to  arrive  at  its  true  meaning, 
which,  however,  can,  I  think,  be  made  out  with  rea- 
sonable certainty.  The  doubts  which  have  arisen  flow 
not  so  much  from  the  contents  of  the  deed  as  from  the ' 
fact  that  the  members  of  Mr.  Clancy's  family,  or  some 
of  them,  in  hi^  lilbtime,  appear  to  have  been  made 
aware  of  the  existence  of  the  deed,  and  to  have  sup- 
posed it  to  have  ati  effect  more  extensive  than  that  to 
which,  on  the  fullest  consideration,  T  feel  nlyself 
obliged  to  give  to  it.  They  had  the  idea  apparently 
that  the  inteiVedtion  of  Mrs*  Clancy's  brother  in  ef- 
fecting the  disChiiti^  of  Mr;  Clancy  from  prison  Was 
ij  be  looked  at  as  a  species  of  consideration  for  a  new 


and  independent  settlement     The  nature  of  the  trans^ 
action  and  the  language  of  the  deed  are  both  quite  ia- 
compatible  with  such  a  view.     If,  therefore,  the  case 
rested  on  this  deed  alone,  the  cause  shown  by  Mrs. 
Clancy  and  William  Clancy  wonld  prevail  only  to  the 
extent  of  snch  part  of  the   lands    of  Ballinlongh 
to  the  value   of    180/.  Irish   per  annum,   as   un- 
der the  decision  of   the   Court   shall    be  set  out 
for  the  purposes  of  the   articles  of  1819  {    but   a 
further  case  Is  made,  that  by  reason  of  certain  acts  of 
John  Clancy,  the  petitioner,  he  is  estopped  from  as- 
eerting  his  title  as  heir,  and  is  bound  to  give  such  an 
effect  to  the  deed  as  Mr.  Clancy  and  William  Clancy 
have  now  contended  for.     If  J.  Clancy,  the*  petitioner 
had  by  deed  confirmed  the  settlement  of  1850,  and 
extended  it  to  the  whole  lands  of  Ballinlough,  under 
an  impression  that  snch  was  his  father's  intention, 
probably  a  Court  of  Equity  would  not  at  his  instance 
subsequently  set  aside  the  deed,  merely  because  he  got 
no  sufficient  consideration  for  it ;  bnt  what  I  am  calTe<l 
on  to  do  is  to  infer  a  family  arrangement  from  the 
circumstance  that  John  Clancy  and  William  Clancy' 
joined  together  in  raising  money  by  mortgage  on  the 
assumption  and  belief,  by  both  parties  that  Ballinlongh 
was  sabject  to  the  settlement      This  transaction  did 
not  injure  William  Clancy,  or  alter  his  position.     He 
got  the  better  half  of  the  money,  and  if  he  pays  what 
he  received  he  need  be  under  no  apprehension  of  being 
made  liable  fbr  the  petitioner's  portion.     It  is  at  least 
as  probable  that  the  petitioner  will  be  made  liable  ta 
William  Clancy's  part  of  the  debt  as  that  William 
Clancy  will  be  made  liable  to  petitioner's  portion. 
Mrs.  Clancy,  it  is  to  be  observed,  was  no  party  to 
this  transaction,  and  I  do  not  understand  how  it  can 
in  any  way  benefit  her.     If  a  family  arrangement  is 
to  be  proved,  it  must  be  shown  that  Mt.  Clancy  and 
her  two  sons  all  concurred  in  it,  and  it  would  be  ne- 
cessary to  determine  the  exact  character  of  it.     It  can 
scarcely  be  supposed  that  the  petitioner,  knowing  his 
title  to  Ballinlough,  wonld  without  any  consideration 
not  merely  give  it  to  his  mother  for  life  (which  would 
not  be  a  very  remarkable  thing),  but  would  also  put 
it  in  her  power  to  giro  the  whole  of  it  (as  he  has  pro- 
fessed to  do)  to  her  younger  son,  to  the  total  exclu- 
sion of  the  elder  one.      If  such  a  transaction  is  to  bo 
inferred  from  circumstances,  they  must   be'  of  the 
clearest  and  most  unequivocal  character,  such    as  do 
not  exist  in  this  case.      The  petitioner  I  think  is' 
wrong  In  his  petition  in  stating  thai  the  subject  mat- 
ter of  the  settlement  is  ah  annuity  of  £180  late  cur- 
I'ency.     I  think  it  is  lands  of  that  value  taken  out  of 
Ballinlongh.     The  cause  must  be  allowed  to  this  ex- 
tent, and  disallowed  quod  ultra.    As  to  the  costs,  the 
parties  showing  cause  ought  to  pay'  the  costs  of  the 
latter  part  of  the  case,  which  presents  itself  to  my 
mind  as  rather  of  a  frivolous  character,  and   they 
ought  also  to  pay  the  costs  occasioned  by  the  intro- 
duction of  irrelevant  matter.     On  the  other  hand,  they 
would  be  entitled  to  the  costs  of  the  main  argument, 
or  a  substantial  portion  of  them,  ad  having  in  part, 
at  least,  succeeded.     My  best  course,  under  these  cir- 
cuinstances  is  to  make  no  order  as  to  costs. 
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rRapnrtcd  hf  Ma  hety,  £tit.,  Birrlf«craULBW.3 

[Bkfqbx  Ltmcb,  J.] 

Rs  Feuz  M'Oank. 

CommUtal/ot  unsaUa/actory  answering  hy  bankrupt^ 
or  by  a  witnese  examined  with  regard  to  hankrupVs 
property — Committal  to  KUmairJiam  prison. 

There  is  no  distinction  in  the  examination  of  a  bank- 
rupt and  a  witness  who  is  eaiamined  with  regard  to 
a  bankrupt's  property ;  the  test  in  every  case  u,  ij 
the  account  given  be  such  as  a  reasonable  man  can 
believe^ 

It  u  mot  neeeseary^  in  a  warrant  of  committal,  to  refer 
to  the  portieular  ansumv  that  are  deemed  unsatis- 
factory;  k  is  enough  to  refer  to  the  evidence  gene* 
raBy,  and  ask  the  bankrupt  or  witness  if^  have 
af^Jnrther  or  other  account  to  give. 

Although  the  examination  may  disclose  grounds  for  a 
arimnal prosecution^  that  wiUbeno  barto  the  Court 
exercising  its  jurisdiction  to  commit  for  unsaO^ac- 
tory  answering.  The  Court  has  power  to  commit 
a  witness  for  unsatisfactory  answering  to  a  crimiruU 
prison,  A  witness  examined  in  Dublin  may  be 
commuted  to  KUmainham,  and  not  the  Four  Courts 
Marehalsea. 

The  d85th  section  of  the  Irish  Bankruptcy  and  Insol- 
yeocj  Act,  1867»  prorides  that  if  any  person  shall 
refuse  to  be  sworn,  or  shall  refuse  to  answer  any  law- 
ful question  put  by  the  Court,  or  shall  not  fuUy  answer 
any  anch  question  to  the  satbfaction  of  the  Court,  or 
shall  refuse  to  sign  and  subscribe  his  examination 
when  reduced  into  writing,  not  having  any  lawful  ob- 
jection allowed  by  the  Court,  or  shall  not  produce  any 
books,  papers,  or  writings,  in  his  custody  or  power, 
relating  to  any  of  the  matters  under  enquiry,  which 
such  person  is  required  by  the  Court  to  produce,  and 
to  the  production  of  which  lie  shall  not  state  any  ob- 
jection allowed  by  the  Court,'  it  shall  be  lawful  for  the 
Coort,  by  warrant,  to  commit  such  person  to  such  pri- 
son as  such  Court  shall  think  fit,  there  to  remain 
without  bail,  until  he  or  she  shall  submit  himself  or 
herself  to  such  Court  to  be  sworn,  and  full  answers 
make  to  the  satisfaction  of  such  Court  to  all  such  law- 
ful questions  as  shall  be  put,  and  sign  and  subsciibe 
such  examination,  and  produce  such  books,  papers, 
deeds,  writings,  and  other  documents  in  his  custody  or 
power.  The  386th  section  provides  that  it  is  not  ne- 
cessary in  the  warrant  of  committal  to  specify  the 
questions  to  which  the  answeis  may  be  deemed  nnsa- 
tisfactory,  and  the  form  of  warrant  for  unsatisfactory 
answering  is  as  follows: — Whereas  £•  F.,  the  said 
bankrupt,  (or  if  a  witness)  G.  H^  of  in  the 

county  of  ,  was  on  the  day  of  » 

duly  sworn  and  examined  in  thiif  Court,  as  by  the  ex- 
amination and  deposition  .of  the  said  ,  now 
on  the  file  of  proceedings  in  this  matter,  will  appear. 
And  whereas  the  answers  of  the  said  ,  as 
now  appearing  in  said  examination,  are  unsatisfactory. 


these  are,  therefore,  to  authorise  and  require  yon  im^ 
mediately,  upon  I'eceipt  hereof,  to  take  into  custody 
the  said  ,  and  him  safely  convey  to  her  Ma- 

jesty's prison  of  ,  and  him  there  deliver  to 

the  governor  of  the  said  prison,  who  is  hereby  autho* 
rised  and  required  to  receive  the  said  into  hb 

custody  there,  and  him  safely  keep  without  bailj  nntil 
this  Court  or  the  Lord  Chancellor  shall  make  order  to 
the  contrary,  and  for  so  doing  this  shall  be  your  suffi- 
cient warrant  Given  under  the  seal  of  the  Court  of 
Bankruptcy  and  Insolvency,  this        day  of  , 

(signature  of  judge.) 

To  ,  messenger,  and  his  assistants,  and  to 

,  governor  of  said  prison,  or  his  deputy 
there 

The  bankrupt  was  a  shopkeeper  in  Virginia,  in  the 
Connty  of  Cavan,  and  immediately  after  his  being  ad- 
judicated bankrupt,  being  then  in  Dublin,  he  was 
brought  into  Court,  and  examined  as  a  witness.  The 
depositions  were  taken  by  a  short-hand  writer,  and 
the  questions  put  were  neariy  a  thousand  in  number, 
with,  of  course,  a  corresponding  number  of  answers; 
but  the  answers  which  were  deemed  unsatisfactory, 
were  those  which  related  to  the  alleged  destruction  by 
fire  of  his  stock  in  trade  and  books,  and  to  a  quantity 
of  goods  sent  to  his  son-in-law,  Matthew  Daly. 

Keman,  Q.C.,  appeared  for  the  creditors,  and  exa- 
mined the  bankrupt.  The  following  is  the  account 
given  of  the  loss  of  his  stock  and  books  by  fire: — 
**  What  books  used  yon  to  keep?  Three  or  four  books. 
What  sort  of  books  did  you  keep?  A  ledger.  My  son 
kept  the  books;  I  knew  nothing  about  them.  Used 
you  write  in  them  yourself?  No.  Do  you  know 
whether  any  book  was  kept  that  would  shew  what 
stock  you  got  in?  No;  I  had  nothing  whatever  to  do 
with  the  keeping  of  the  accounts;  it  was  my  son  kept 
them.  Can  yon  tell  me  do  yon  know  was  there  aoy 
book  kept  that  would  show  the  amount  of  stock  you 
got  in  ?  No.  Was  any  book  kept  that  would  show 
the  amount  of  stock  sent  out  or  sold?  I  don't  know ; 
it  was  my  son  kept  the  books.  Do  yon  understand 
book-keeping?  No.  Did  you  ever  examine  your 
books?'  No.  How  many  years  have  you  been  in 
trade?  About  thirty.  What  was  your  trade?  A 
draper.  Do  you  know  how  many  books  you  had  iu 
which  entries  were  made?  I  am  not  sure  how  mauy 
were  in  it;  they  were  old  books.  I  mean  the  book^ 
that  were  in  use?  I  cannot  say.  You  said  there 
was  a  leger?  1  suppose  there  was  a  leger,  of  coitrse. 
Can  yon  give  any  information  respecting  your  bjoki? 
I  know  nothing  about  my  books*  What  became  of 
them?  They  were  bum^,  and  all  my  gooU  wei-e 
burned.  How  do  you  know  the  books  were  burned? 
They  were  in  the  desk,  and  of  course  the  books  were 
burned  in  it.  Where  used  the  books  to  be  kept? 
They  were  generally  kept  beside  theT  desk  on  the 
counter.  Haid  yon  a  separate  place  for  putting  the 
books  into?  I  had  not  You  say  they  were  burned? 
Yes.  When  did  the  fire  take  place?  Last  Sunday 
week  (January  10).  What  hour  did  you  first  hear  of 
the  fire?  A  quarter  after  7  o'clock  in  the  morning; 
my  son  alarmed  me.  Who  were  the  parties  that  slept 
in  the  house  that  night?  My  two  sons  and  myself, 
William  and  Francis;  William  is  the  elder.  Was 
there  any  other  person  in  the  house  that  night  ?    No 
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other  person.  Where  was  yoar  wife  that  Dight?  She 
was  down  seeing  her  daughter,  who  was  ill.  When 
did  yoar  wife  leave  the  house?  On  that  same  Sunday 
evening.  Had  yon  a  servant  girl?  I  had  a  woman 
who  attended  in  the  day-time,  but  she  does  not  stop 
there  at  night,  nor  never  did.  I  had  a  girl  until  her 
time  was  up  in  November  last  year,  when  she  left. 
Used  that  girl  to  sleep  in  the  house?  Yes.  Were 
you  insured?  No.  Had  you  ever  an  assurance  on 
your  house  or  goods?  Never.  Can  yon  give  any 
reason  why  your  present  servant  did  not  sleep  in  the 
house  at  night.  Well,  since  something  occurred  in 
my  place  I  never  kept  a  servant  girl  in  the  house  at 
night  What  is  the  name  of  the  servant  woman  you 
have  at  present?  Mary  Howe;  she  is  a  grandmother. 
Are  you  sure  she  did  not  sleep  in  the  house  on  the 
night  of  the  fire?  The  woman  I  have  at  present 
never  slept  in  my  house  at  all  Your  wife  went  away 
at  half* past  seven  in  the  evening?  Yes;  she  went 
to  Ballyjamesduff  to  her  daughter;  it  is  five  miles 
from  Virginia,  and  she  was  accompanied  by  my  son 
Felix.  How  did  they  go?  I  sent  them  on  my  own 
car  and  horse.  Has  the  car  remained  at  Bailyjames- 
dnff  since?  No;  it  is  at  home  at  present.  When 
did  your  son  come  back  with  the  car  and  horse?  I 
cannot  say  whether  he  came  back  the  next  day  or  not. 
I  expected  him  back  that  night  with  his  mother,  but 
they  did  not  come;  my  daughter  was  very  ill,  and 
had  a  doctor.  Did  any  man  of  yonrs  call  yon  up  on 
that  Monday  morning,  and  tell  you  it  was  time  to  go 
to  the  market  of  Newcastle?  Yes;  my  servant  man 
came  to  the  door.  Tell  me  what  he  said.  He  called 
me,  that  was  all.  What  is  the  man's  name?  His 
name  is  Michael  Flood.  Did  he  usually  steep  In  the 
honse?  No;  he  is  a  married  man,  and  has  a  house 
of  his  own.  About  what  hour  was  it  in  the  morning 
when  he  called  you?  I  could  not  recollect,  indeed. 
Do  you  recollect  that  he  called  yon  at  all?  I  do  re- 
collect that  he  called  me.  Which  was  it  before  or  af- 
ter your  son  told  you  of  the  fira  that  this  man 
called  yon?  It  was  after,  of  course.  Do  you  mean 
to  say  when  your  son  called  you  at  a  quarter  past 
seven,  and  told  yon  of  the  fire,  yon  did  not  get  up  then  ? 
I  meant  to  say  it  was  after  the  man  being  there  that 
my  son  called  me.  Did  yon  go  to  sleep  after  being 
called  by  this  man,  and  before  your  son  called  yon? 
I  think  I  did.  What  hour  was  it  this  man  called 
you?  I  cannot  say,  but  I  was  in  no  hurry  rising,  the 
horse  being  away,  and  I  knew  I  coulct  not  go  to  the 
market"  He  was  asked  a  great  number  of  similar  ques- 
tions about  being  called  by  this  man,  and  about  the 
fire.  He  went  on  to  say  that  a  fire  was  discovered  in 
the  shop  about  seven  o'clock,  and  that  he  and  his  son 
got  up,  and  saw  the  whole  of  the  cloth-shop  in  flames; 
that  the  police  and  all  the  neighbours  came  and  helped 
to  extingu'sh  it;  there  used  to  be  a  fire  in  the  cloth 
shop  at  night'  The  substance  of  a  very  lengthened 
examination  was,  that  at  the  time  of  the  fire  be  had 
about  four  or  five  thousand  pounds  worth  of  goods, 
and  that  all  were  consumed  with  the  exception  of 
about  four  or  five  hundred  pounds  worth  at  invoice 
price  that  remained,  but  they  were  damaged,  and  that 
he  never  had  his  goods  or  premises  insured.  There 
wad  a  fire  in  the  shop  that  was  not  put  out  at  night, 
as  they  wanted  to  keep  the  shop  aired.     It  appeared 


that  there  were  holes  burnt  in  the  shop  in  different 
places,  and  the  witness -said  he  did  not  enquire  how  it 
was  those  separate  burnings  took  place.  He  said  be 
had  about  thirty  pounds  in  a  cash-box,  which  he 
brought  upstairs  that  night,  and  which  he  had  safe. 
The  bankrupt  was  examined  on  a  subsequent  day  at 
great  length,  and  the  substance  of  the  entire  was,  that 
about  four  or  five  thousand  pounds  worth  of  goods 
were  destroyed  by  the  fire  with  the  exception  of  about 
four  hundred  pounds  worth  that  remained,  and  were 
damaged,  and  that  all  his  books  were  burnt  The 
desk  in  which  it  was  said  the  books  were  sometimes 
kept  was  produced  in  Court  partly  burnt,  and  the  lid 
not  on  it ;  the  bankrupt  said  he  thought  the  lid  of  it 
had  been  burnt  The  bankrupt  was  veiy  fully  exa- 
mined as  to  the  actual  amount  of  stock  he  had  when 
the  fire  took  place,  when  it  appeared  bevond  all  doobt 
that  in  the  month  of  September  previously  he  got 
X3,700  worth  of  new  goods,  for  which  bills  were  rao- 
ning  due  when  the  fire  took  place.  He  stated  thac 
from  September  until  the  time  of  the  fire  he  made 
payments  amounting  to  about  fifteen  hundred  pounds; 
but  it  appeared  pretty  clearly  that  at  the  time  of  the 
fire  he  had  about  five  thousand  pounds*  worth  of 
goods,  and  the  only  account  he  could  give  of  them 
was,  that  with  the  exception  of  what  remained  after 
the  fire,  which  cost  about  four  hundred  pounds,  all 
were  destroyed  by  that  fire.  The  persons  in  bis  em- 
ployment, and  several  others,  were  examined,  bat  none 
of  the  goods  were  ever  discovered,  nor  any  evidence 
given  of  the  removal  of  them.  The  bankrupt  and  bis 
son-inlaw,  Matthew  Daly,  were  examhied  on  tbii 
branch  of  the  case.  It  appeared  that  in  the  month  of 
November  he  purchased  Bve  hundred  pounds*  worth  of 
goods  at  one  house,  four  hundred  at  another,  and 
about  one  hundred  at  another.  The  five  hundred  and 
four  hundred  pounds*  worth  were  sent  to  the  Kells 
railway  station,  nnd  from  thence  brought  to  Daly's 
house,  at  Ballyjamesduff,  five  miles  from  Virginia, 
where  the  bankrupt  lived.  The  bankrupt's  accoantof 
this  transaction  was,  that  when  going  to  Dublin  to 
purchase,  Daly  authorised  htm  to  purchase  some  things 
for  him,  and  that  they  were  accordingly  sent  first  to 
Daly's  house;  that  he  aod  the  bankrupt  opened  them 
at  night  in  Daly's  shop;  that  Daly  took  what  he 
wanted,  but  not  as  much  as  the  bankrupt  expected  he 
would  take,  and  that  the  bankrupt  took  the  remainder 
away,  from  time  to  time,  to  his  own  house  in  Virgi- 
nia. The  third  parcel  of  goods  that  went  to  the  Ca- 
van  Ktation  was  stated  to  have  been  brought  to  Da\y\ 
and  from  thence  to  the  bankrupt's,  without  being 
opened.  The  bankrupt  was  examined  on  several  dajs 
with  regard  to  the  five  thousand  ponnds'  worth  of 
goods,  and  the  absence  of  the  books,  and  the  only  ac- 
count be  gave  was,  that  all  were  destroyed  by  tbe  fire 
exc-ept  the  remnant  that  remained  in  his  house  in  Vir- 
ginia. Eeman,  Q.C.,  upon  this  state  of  facts,  asked 
for  the  committal  of  the  bankrupt,  on  the  ground  that 
his  answers  were  wholly  unsatisfactory. 

Heron,  Q.a,  {Lew^  with  him)  contended  that  snch 
a  mass  of  irrelevant  evidence  had  been  given,  and  so 
many  unnecessary  questions  put  that  it  was  impossi- 
ble to  know  which  of  the  auswera  were  relied  on  as 
nnsatbfactory;  and  that  although  it  was  now  unneces- 
sary lo  put  the  questions  and  answers  in  the  waitanl 
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of  committal,  it  wm  abeolatel^  necessaiy  to  rehr  to 
Bich  of  the  answers  as  were  relied  on,  as  being  nnsa- 
tis&etory»  There  were  about  a  thousand  qnestions 
pet  and  a  similar  number  of  answen  given,  and  it 
was  not  contended  that  all  the  answers  were  nnsatii- 
ftetory;  and  beibre  the  Court  consented  to  commit 
tbe  bankrupt,  they  asked  the  Ck>nrt  to  point  out  to 
tbe  bankrupt  such  particular  answers  as  were  deemed 
iitsatisfactoiy,  and  ask  him  with  regard  to  each  if  he 
had  any  otlier  answer  or  explanation  to  give;  other- 
wise^ if  the  bankrupt  were  brought  up  upon  a  habeas 
corjnu  tbe  judge  or  court  before  whom  he  would  be 
broogbt  wonld  be  left  to  search  through  the  whole 
thoasaad  anawers  to  make  out  these  that  were  unsa- 
tis&ctory  to  the  judge  of  the  bankrupt  court,  a  thing 
iapoeaible  to  do,  and  the  bankrupt  might  be  doomed 
to  peq^tnal  Imprisonment.  As  to  the  probabilities 
of  the  caset  uid  the  account  being  such  as  a  reason- 
able man  ought  to  believe,  subsequent  events  were 
in  iavoar  of  the  bankrupt's  statement;  large  rewards 
were  offered  for  the  disco veiy  of  any  property;  in 
£ict,  fiyr  evidence  agunst  the  bankrupt,  but  notwith* 
standing  aU  the  vi^^ance  of  the  police,  and  the  tempt- 
ng  rewarda  offered,  not  a  particle  of  evidence  could 
be  obtained  against  the  bankrupt.  He  was,  in  fiict, 
accused  of  arson  and  robbery,  and  if  such  a  charge 
could  be  sustained,  let  him  be  tried  before  the  proper 
tnbanals  of  the  countiy,  and  not  attempt  to  do  indi- 
rectly what  they  would  not  venture  to  do  directly; 
that  he  asked  the  Court  not  to  commit  the  bankrupt, 
but  leave  the  assignees  to  prosecute  him  if  they 
thought  they  could  establish  any  criminal  charge 
against  him. 

Keman^  in  reply,  cited  Re  Lord  (I  I  Jar.  186). 

Judge  Ltmch  asked  the  bankrupt  had  he  read  over 
all  the  depositions;  he  said  he  had  heard  them  read, 
and  the  judge  then  asked  him  had  he  any  other  or  fur- 
ther information  or  explanation  to  give  with  regard 
to  the  goods  that  were  sent  by  him  from  M*Gonkey 
and  Company,  and  Fox  &  Co.,  of  Dublin,  to  the 
Kelt's  Railway  Station,  and  also  the  goods  sent  to  the 
Cavaa  Station,  and  from  thence  to  Matthew  Daly, 
of  Ballyjamesduff,  aed  he  replied  he  had  no  other  ac- 
count to  give  that  the  goods  were  sent  from  Dublin  to 
the  nulway,  as  stated,  and  that  they  were  brought 
from  the  railway  to  Daly's  as  described  by  the  wit- 
aessea,  namely,  the  goods  from  M'Conkey  &  Co.,  and 
Fox  &  Co.,  that  were  opened  there  as  described, 
and  then  brought  by  him  to  his  own  house  in  the  way 
described  by  him;  that  all  that  was  true,  and  he 
eonid  g^ve  no  other  account  about  these  goods;  the 
goods  sent  to  Cavan,  and  from  Cavan  to  Daly's, 
were  brought  by  him  from  Daly's  to  his  own  house, 
without  bemg  opened,  and  that  was  all  true. 

Judge  Ltnch. — ^Tben  you  have  no  other  account 
to  give  about  these  goods?    I  have  not. 

Judge  Lynch. — Have  you  any  other  or  further  ac- 
count to  give  of  the  large  quantity  of  goods  that  were 
(Hrdered  by  you  in  September  and  November,  and  all 
thai  were  in  your  house  the  day  before  the  fire?  1 
have  not,  they  were  all  consumed.  Have  you  any 
account  to  give  of  your  books?  No;  they  were  all 
consumed  the  night  of  the  fire. 

JoDGE  Lynch  said  he  was  called  upon  to  commit 
the  bankrupt  for  unsatisfactory  answering,  and  he 


thought  he  would  be  abrogating  the  power  committed 
to  him  by  the  law  if  he  were  to  hesitate  a  moment  in 
exerdnng  it  The  present  case  was,  in  a  mereandle 
point  of  view,  an  important  one,  and  of  a  most  extra- 
or^ary  character.  The  bankrupt,  a  man  about 
thirty  years  in  buriness,  canying  on  an  extensive 
trade  in  the  town  of  Yiiginia,  and  in  good  cre£t.  In 
the  month  of  September  last  he  proceeded  to  Dnblin, 
and  made  large  purchases  of  goods,  which,  added  to 
the  usual  stock  in  his  shop,  left  him  at  least  £5000 
worth  to  account  for;  and  how  did  he  account  ibr  it 
The  whole  story  about  the  burning  was  so  unsatisfac- 
tory, nay,  so  incredible,  that  no  reasonable  man  could 
believe  it.  It  was  said,  indeed,  that  he  ought  to  have 
been  left  to  be  prosecuted  before  the  ordinaiy  tribu- 
nals of  the  country.  Well,  suppose  it  even  was  a  case 
for  a  prosecution  for  perjury  or  fhiud,  that  was  no  bar 
to  the  exercise  of  the  j  urisdictdon  given  to  hhn  by  the  sta- 
tute  to  commit  for  unsatisfactory  answering,  a  course 
of  proceedbg  that  might  be  of  n|ore  advantage  to 
creditors  at  present  than  an  immediate  prosecution; 
at  all  events  the  creditors  were  entitled  to  call  on  him 
to  exercise  the  jurisdiction  he  had,  and  in  his  opinion 
tiiere  never  was  a  case  more  loudly  ealling  for  the  ex* 
ercise  of  the  power  of  committal  for  unsatisfhctory  an- 
swering. His  LordshSp  reviewed  the  evidence  given 
with  regard  to  the  burning  and  the  attempt  to  ac- 
count for  the  large  iMnoon^  of  property  that  came  into 
his  hands,  and  said  he  thought  he  had  wholly  (ailed 
in  doing  so.  It.  was  urged  on  the  part  Of  the  bank- 
rupt, as  corroborative  of  his  story,  that  no  goods  had 
been  made  away  with  or  concealed;  that  none  bad 
been  discovered  by  the  police  or  others  who  searched; 
but  such  an  argument  amounted  to  no  more  than  that 
the  fraud  was  was  so  well  managed,  no  discovery  had 
yet  been  made.  And  then  with  regard  to  his  books, 
the  story  was  still  more  incredible;  he  said  they  were 
in  his  desk,  and  that  his  desk  was  burnt,  but  the  desk 
being  produced,  was  without  the  lid,  and  although  it 
app^ired  to  have  been  burnt  inside,  it  was  not  burnt 
underneath.  If  he  came  up  before  a  judge  on  a 
habeas  corpus^  of  course  the  desk  would  be  produced. 
No  doubt,  he  said,  the  books  were  sometimes  on  the 
counter  beside  the  desk,  but  wherever  they  were  it 
seemed  wholly  improbable,  from  the  extent  and  cha- 
racter of  the  fire,  that  they  could  have  been  destroyed 
so  that  not  a  vestige  of  thom  was  left.  And  then  bis 
acoonnt  of  the  goods  sent  to  the  Kells  Rallwi^  Sta- 
tipn,  and  fh>m  thence  to  Daly's^  was  wholly  incredible. 
His  account  was  that  the  £500  and  the  £400  worth 
sent  from  the  Baiilway  Station  to  Dal/s  were  opened 
by  himself  and  Daly  in  tiie  dead  of  the  night,  some 
small  portions  of  them  taken  out  and  kept  by  Daly, 
and  then  that  he  hrpuj^t  all  the  nst  to  his  own 
house  in  'Virginia,  without  a  human  being  ever  seeing 
them  except  himselE  The  whole  story  with  respect 
to  the  burning,  the  loss  of  property,  the  loss  of  his 
books,  and  of  the  goods  sent  to  Daly's  was  such  as  no 
reasonable  man  could  believe,  and  that  was  the  test  as 
to  a  committal,  and  he  had  not  the  slightest  hesita- 
tion in  committing  the  bankrupt  for  nnsatistetory  an- 
swering. 

The  bankrupt  was  accordingly  committed  to  the 
Four  CouH  Marshalsea. 

Mathew  Daly,  the  son-in-law  of  the  bankrupt,  who 
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had  been  previoaslj  examined  at  considerable  length 
was  again  examined,  and  his  committal  for  nnsatis- 
factory  answering  asked  for  by  counsel  for  the  as- 
signees. As  in  M 'Cannes  case,  the  qnestions  amounted 
to  several  hundred,  but  the  following  are  the  answers 
that  were  principally  relied  on  as  unsatisfactory: — 
Did  you  ever  get  any  goods  from  the  railway  station 
that  had  been  ordered  by  M'Cann?  Never.  Did 
you  ever  buy  goods  from  M^Gann?  I  did;  but  they 
were  goods  bought  from  him  at  his  own  house  in 
Virginia.  I  ask  yon  again  did  you  ever  get  any  goods 
from  the  railway  station  that  had  been  ordered  by 
M'Cann?  Never;  any  goods  I  got  from  him  I  got 
direct  from  his  own  place. 

The  carriers  who  delivered  the  goods,  namely,  the 
£500  worth  ordered  by  M'Cann  from  M'Conkey  and 
Co.,  and  £400  worth  from  Fox  and  Co.,  from  the 
Eeirs  Railway  Station  to  Daly,  having  been  examined 
and  having  stated  that  they  delivered  the  goods  at 
Daly's  house,  he  being  there  at  the  time,  Daly  was 
again  examined  'as  follows: — Listen  to  what  you 
swore  the  other  day  when  asked  this  question — Did 
you  ever  get  any  goods  from  the  liailway?  I  never 
got  any  goods  from  the  railway  that  had  been  ordered 
by  M'Cann;  any  goods  1  got  from  him  I  got  direct 
from  his  own  pl^u^e.  Now  how  do  you  reconcile  that 
with  the  fact  that  jou  got  the  goods  sent  from 
M'Conkey  &  Co.,  and  Fox  &  Co.,  delivered  to  you 
at  your  own  house?  His  explanation  was,  first,  that 
he  did  not  expect  the  goods  at  all,  and,  secondly, 
that  he  thought  the  question  asked  by  counsel  was, 
did  he  get  any  other  goods  from  the  railway  but  those 
referred  to,  for  he  was  well  aware  that  M'Cann 
had  been  examined  before  him,  and  told  all  about 
them,  and  that  he  never  intended  for  one  momeut  to 
deny  the  receipt  of  them,  as  he  was  well  aware  tliat 
the  creditors  and  their  counsel  knew  all  about  them« 
and  that  he  merely  mistook  the  question.  He  was 
then  examined  as  to  how  these  goods  were  disposed 
of  OP  what  became  of  them,  and  he  oorroborateid  the 
bankrupt  to  the  extent  of  saying  that  thej  opened  the 
bales  in  his  (Daly^s)  shop  at  night  after  it  had  been 
closed;  that  Daly  selected  out  of  them  goods  to  the 
amount  of  JS60  or  £60,  for  which  he  paid  the  bank- 
rupt at  the  time  of  selection,  but  made  no  entry 
either  of  the  receipt  of  the  goods  or  the  money  paid 
for  them;  that  a  shopman  of  Daly's  named  Commiskey 
saw  the  goods  opened  at  night,  although  he  did  not 
assist  Commiskey  was  afterwards  examined,  and  de- 
nied the  statement  made  by  Daly  as  far  as  he  was  con- 
cerned. Daly  further  sUted  that  the  bankrupt  took 
the  goods  away  difierent  times  on  his  cart,  stating  his 
intention  to  bring  them  to  his  own  house  at  Virginia, 
but  he  could  not  name  any  person  who  saw  him  take 
them  awav,  or* who  met  them  on  the  road  to  his  own 
house.  Under  those  circumstances,  counsel  for  the 
creditors  asked  the  Court  to  commit  Daly  also  for  un- 
satisfactory answering.  Counsel  for  Daly  contended 
that  he  stood  in  a  different  light  from  the  bankrupt, 
who  was  there  to  make  a  disclosure  of  his  estate  and 
effects,  and  show  the  Court  what  had  become  of  ihe 
property  of  his  creditor.  Daly  was  examined  as  to  a 
substantive  fact,  namely,  the  receipt  of  the  goods 
from  the  railway  station,  and  their  subsequent  remo- 
val from  his  house  by  the  bankrupt      No  doubt  he 


denied  having  received  them  under  a  misconception 
of  the  quBotion  put  to  him,  but  no  one  for  a  moment 
could  believe  that  he  wilfully  denied  a  fact  that  he 
was  well  aware  had  been  deposed  to  by  the  bankrupt 
before  he  (Daly)  was  examined  at  alL  If  the  Court 
believed  for  a  moment  that  he  was  guilty  of  perjury, 
let  him  be  prosecuted,  but  no  such  belief  could  be  en- 
tertained by  any  one,  and  on  the  whole  the  explana- 
tion given  was  rational,  and  consistent  with  truth,  and 
such  as  any  reasonable  man  ought  to  believe^  and  Daly 
ought  not  to  be  committed. 

JuDOB  Lynch  said  the  story  of  Daly  was  just  as 
improbable  as  that  of  the  bankrupt,  and  with  regard 
to  the  examination  of  a  witness,  where  the  subject  of 
enquiry  related  to  the  property  of  a  bankrupt  there 
could  be  no  dbtinction  between  them.  He  (Judge 
LTuch)  had  been  anxious  that  Daly  should  dear  up 
the  case  against  him,  and  give  his  account  a  semblance 
of  probability,  but  he  did  no  such  thing.  He  totally 
denied  the  receipt  of  the  goods  until  he  knew  the  car- 
rier had  been  examined;  he  stated  that  CommLbkey, 
his  shopman  had  seen  what  was  done  with  regard  to 
the  goods,  but  when  he  found  that  Commiakey  denied 
it,  then  he  attempted  to  shift  his  ground ;  he  denied 
that  any  goods  had  come  from  the  Cavan  Station;  in 
fact,  he  never  acknowledged  anything  until  it  was 
discovered.  And  then  with  regard  to  the  taking 
of  the  goods  by  thejbankrupt  in  the  way  he  described, 
not  a  single  witness  bad  he  to  corroborate  him.  On 
the  whole  he  deemed  the  answers  of  Daly  unsatis- 
factory, and  he  would  commit  him. 

On  the  application  of  counsel  for  the  creditors,  Duly 
was  committed  to  Kilmainham,  in  order  to  keep  him 
'  separate  from  the  bankrupt 

fferouy  Q.(7.,  objected  to  a  committal  to  a  criminal 
prison,  which  fiLilmainbam  undoubtedly  was.  Although 
the  statute  gave  the  judge  authority  in  such  cases 
!  to  commit  to  such  prison  as  he  thought  fit,  it  did  not 
'  give  him  power  to  send  a  witness  to  a  criminal  piison 
fbr  unsatisfactory  answering.  Besides  the  Font* 
Court  Marshalsea  was  the  prison  of  all  the  Coartd, 
and  a  committal  for  anything  in  the  nature  of  a  con- 
tempt should  be  only  to  the  Four  Courts  MalshaJsea. 

Judge  Ltngh  said  he  thought  the  objection  was  uot 
validy  but  as  it  was  intimated  in  the  course  of  the  argu- 
ment that  Daly  would  be  brought  up  on  a  habeas  corpus 
that  might  be  one  of  the  points  on  which  coaudul 
would  rely  for  his  discharge. 

Daly  was  committed  to  Kiliuaiuham. 

Attorney  for  the  creditors — Mr.  Michael  Larkin. 
Attorney  for  tbe  baiikrapt,  and  fbr  Daly,  Mr.  J.  D.  RoaeotlMl- 
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Court  of  €tnttn*fi  Mtntt* 

CB«port«d^lV  miUam  Woodlock,  Xaq^,  BMTi«Cer«i*LAw.] 

BiA  «.  Niou— ifov.  23|  1863. 

Tl»  fJomH  will  HtQiide  a  ««mm<MM  oiMf /i&iM  m  on 
motion  for  a  mandoamu  hrmght  offomdiU  qffiqtr 
for  r^mjng  to  reoeme  a  flmding  m  a  erimhial 
otuoi  imArtd  after,  iatm  foM^,and  c^  tho  re- 
cord kadbee»  wU  from  the.  Crown  ojfiee  to  the 


Tbb  was  a  motion  o&  behilf  o^defendaatthattlie  writ 
of  BommoM  and  p|unl  m  this  action  be  remoT^d  from 
the  fi]e»  or  that  fiirther  proc^inga  in  this  caose  be 
iSajed  npcm  the  groonds  that  the  Court  ought  not  to 
penidt  any  question  as  to  its  practice  to  be  tried  hi  an 
acUon  of  mandamus,  or  to  allow  its  records  to  be  af- 
fected bj  such,  a  prooeedingp  and  that  the  defendant 
as  aa  offiiDer  of  the  Gourf  discharging  hb  duty  accord* 
kg  to  the  pr^ice  of  his  office,  ought  to  be  protected 
from  the  yexatioQ  and  .expense  of  a  personal  action; 
that  an  action  of  mandamus  is  ini^plkable  to  the  en- 
foroement  of  the  alleged  breach  of  duty  stated  m  the 
plaint,  and  that  the  defendant  would  not  properly 
haye  performed  what  is  alleged  in  the  pUint  to  have 
been  his  duty,  that  the  plaintiff  attended  and  inter- 
Tened  at  the  striking  of  the  Jury,  and  that  the  record 
was  actually  made  up  and  sent  down  for  trial  before 
he  tendered  the  pleading  which  he  alleges  the  defend- 
ant ought  to  have  received.    The  summons  and  pUint 
stated  that  the  defendant  before  and  at  the  time  of 
the  filing  of  the  criminal  information  hereinafter  men- 
tioned in  the  Court  of  Queen^s  Bench  against  the 
plaintifl^  was  and  from  thence  eoutioually  hitherto  bad 
been,  and  still  was  the  Clerfc  of  the  Crown  and  the 
Uasterofthe  Crown  office  of  the  Court  of  Queen^s 
Bench  at  Dublin,  and  coroner  and  attorney  of  her 
Majesty  the  Queeot  in  the  said  Court,  and  the  pro- 
per person  to  reodtre  and  file  all  pleadings  on  criminal 
and  Crown  cases  pending  in  said  Court  in  the  said 
Crown  office,,  being  the  only  office  in  said  Court  in 
which  aaid  pleadings  could  or  can  be  filed,  and  here- 
tofitre,  to  wit,  oi^  the  let  day  of  January,  1863,  one 
John  Lytic, jras  and  from  thence  continually  hitherto 
had  been  and.  still  was  Mayor  of  the  Borough  of  Bel- 
fast, in  the  County  of  Antrim,  and  during  aU  the  time 
aforesaid  the  plaintiff  was,  and  still  was,  one  of  the 
town  connciUors  of  the  said  borough  of  Belfast;  and 
the  pl^ntiff  further  said  that  in  pursuance  of  the  order 
of  said  Court  for  that  purpose  theretofore  made  as  of 
Easter  Term  las^  the  said  defendant,  at  the  rehition 
of  the  said  John  Lytic,  and  as  Uie  coroner  and  attor- 
ney of  the  Queen,  and  on  her  behalf  filed  a  criminal 
information  in  said  Court  against  the  plaintiff^  con- 
taining nineteen  counts,  the  Ist,  2nd,  3rd,  4th,  6th, 
6tb,  7tii,  8th,  9tb»  lOthf  11th,  and  12th  of  said 
counts  being  for  the  speaking  and  publishing  by  the 
plaintiff  on  the  1st  day  of  January,  1863,  at  a  meet 
iog  of  the  town  conndl  of  said  borough,  held  in  the 


which  meeting  the  said  John  Lytic  presided  as  such 
mayor  as  aforesaid,  and  which  meeting  thepluntiff-as 
such  town  councillor  as  aforesaid  attended)  to,  of, 
and  concerning  the  said  John  Lytic  as  such  Mayor 
of  Belfast  as  idbresaid,  and  to,  of,  and  concerning  the 
said  John  Lytic,  in  the  execution  of  his  office  of 
Mayor  of  Bdfkst,  in  smd  counts  respectively  men* 
tioned,  ond  to,  of,  and  concerning  tiiesaid  John 
Lytic  whilst  he  was  so  presiding  over  said  meeting  as 
hi  said  counts  respectively  mentioned,  and  to^  and  of 
and  concemmg  the  said  John  Lytic  whilst  he  was  so 
presiding  over  said  meeting  as  in  said  counts  respec- 
tively mention^  the  several  supposed  felse,  scanda- 
lous, malicious,  and  de&matory  words  In  smd  1st,  2nd, 
3rd,  4th,  6th,  6th,  7tii,  8tii,  9ti^  lOth,  1  Itii,  and  12th 
counts  resped{vely  mentioned;  and  the  plamtifffur* 
ther  said  tiiat  the  13th,  14tii,  16tii,  and  I6th  of  said 
counts  of  8|ud  mformation  were  for  that  on  the  1st 
day  of  January,  1863,  a  meeting  of  the  town  council 
of  said  borough  was  held  for  the  transaction  of  cer- 
tain mnidcipal  bntiness  of  the  said  borough,  at  which 
said  meetmg  the  said  John  Lytic,  in  the  execution  of 
the  duties  of  his  said  office  of  such  Mayor  of  Belfest 
presided,  and  at  which  meeting  the  plaintll^  as  such 
town  coundllor  attended,  the  plamtifl;  m  order  to 
provoke,  mstigate,  and  ex^te  smd  John  Lytic  to  com- 
mit a  breach  of  the  peace  whilst  the  smd  John  Lytic 
was  fai  the  execution  of  his  said  office,  so  presidmg  at 
said  meetmg,  the  plaintiff  wickedly,  maliciously,  and 
m  the  prssence  and  hearing  of  divers  good  liege  rab- 
jeets  of  the  Queen,  did  publish,  utter,  pronounce,  and 
address  to  the  smd  John  Lyti^  as  such  Mayor,  and 
whilst  he  was.  so  acting  in  the  execution  of  hia  duties 
of  smd  office  of  Mayor,  certain,  violent,  abudve,  pro- 
voking, and  insulting  words  as  in  said  Idth,  14th, 
15th,  and  16th  counts  respectively  stated  and  set 
forth;  and  the  plaintiff  further  said  that  the  17th, 
18th,  and  19th  counts  of  said  hiformation  were  for 
the  writing  and  publishing,  and  caasmg  or  procuring 
to  be  written  or  pubUshod,  to  wit,  on  the  1st  day  of 
January,  1863,  certain  alleged  felse,  and  scandalons 
defamatory,  and  malicious  libels  of  and  concerning  the 
81^  John  Lytic,  and  as  of  and  coneeming  the  said 
John  Lytic  as  Mayor  of  Bdfhst,  and  of  and  concern- 
ing the  said  John  Lytic  in  the  execution  of  his  duties 
of  his  office  of  Mayor  of  Belfest,  as  in  smd  17th,  1 8th 
and   19th  counu  respectively  mentioned;    and  the 
plaintiff  further  atad  that  in  or  as  of  Trinity  Term 
Isst  he  in  his  own  proper  person  pleaded  and  caused 
to  be  filed  in  the  said  Crown  office  the  following  plena 
to  the  said  information— that  is  tosay,firrt,tothewh*.le 
information  the  general  issue,  thathethepkintlff  waa 
not  guilty  thereof,  and  thereof  he,  by  the  said  plem 
put  himself  upon  the  country;  and  for  a  further  plea 
to  the  1st,  2nd,  3rd,  4th,  6th,  6th,7tii,  8ti^9til  10th, 
lith,  lath  and  13th  counts  of  said  information,  the 
pUdntiff  pleaded  a  special  plea  of  justification  upon 
the  grounds,  and  shewing  and  averring  that  the  said 
sevml  words  and  said  several  counts  m  the  introduc 
tory  part  of  said  last-mentioned  plea  mentioned,  spo- 
ken, and  published  of  the  said  John  Lytic  by  the 
pUdntiff  were  true  in  substance  and  in  fact,  and  that 
it  was  for  the  public  benefit  upon  the  grounds  in  said 
plea  mentioned,  stated,  and  set  forth,  and  in  order  to 


town  ball  of  said  borough  of  Belfast  aforesaid  (at   prevent  the  repetition  by  the  said  John  Lytic  of  the 
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sereral  illegal  and  improper  acts  in  said  plea  mco- 
tioned,  and  to  cause  their  prevention  that  the  said 
several  words  shoald  be  published,  and  that  it  was 
the  dnty  of  the  said  plaintiff,  as  such  town  oonncallor 
as  aforesaid  to  publish  same,  whereupon  the  plaintiff 
at  the  said  several  times  when  and  so-forth,  in  siud 
several  last-mentioned  oonnts  respectively  mentioned, 
did  speak  and  pnblbh  the  said  words  of  and  concern* 
ing  the  said  John  Lytic,  as  in  said  connts  mentioned, 
as  he  lawftilljr  might,  and  said  plea  condnded  with  a 
verification  and  prayer  of  the  judgment  of  tho  Court 
for  the  pfaiintiff;  and  for  a  further  plea  in  that  behalf 
as  to  the  17th,  18th,  and  19th  counts  of  the  said  in- 
formation by  mistake  mentioned  In  said  plea,  as  the 
18th,  19th,  and  20th  counts  of  said  information,  the 
plaintiff  pleaded  certiiin  facts,  showing  and  also  aver- 
ring that  the  words  written  and  published  of  and  con- 
cerning the  said  John  Lytle,  and  of  and  concerning 
the  said  John  Lytle  as  such  mayor,  and  of  and  con- 
coming  the  said  John  Lytle  in  the  execotion  of  the 
duties  of  his  said  office  of  mayor  by  the  plaintiff,  in 
said  last  three  counts  of  said  information  contained, 
were  true  in  substance  and  in  fuct,  aud  it  was  for  the 
public  benefit  upon  the  grounds  in  said  plea  mentioned 
that  the  snid  several  words  in  the  said  last  three  counts 
mentioned,  should  bo  pntilished,  and  that  it  was  the 
doty  of  the  plaiutiff  as  such  town  councillor  to  pub- 
lish same  respectively,  wherefore  he  the  plaintiff,  at 
the  said  several  times  wheu  and  so  forth  in  tho  said 
last  three  meutlnied  coauts,  in  said  information  re- 
spectively mentioned,  did  write  and  publidh  the  said 
words  of  and  conceruiug  the  said  John  Lytle,  as  in 
sold  counts  mentioned,  as  he  lawfully  might  for  the 
cause  in  said  plea  mentioned,  and  said  plea  concluded 
with  a  veiification  and  prayer  of  judgment  of  said 
Court  for  the  plaintiff;  and  the  plaintiff  farther  said 
that  afterwards  as  of  Trinity  Term  last,  the  said  James 
Nagle,  the  coroner  and  attorney  of  our  said  lady  the 
Queen,  who  for  our  said  hdy  the  Queen,  prosecnted 
the  plaintiff  in  that  behalf,  filed  in  the  said  Crown 
oflice  the  following  replication  to  said  pleas  of  the 
plaintiff,  that  was  to  say,  as  to  the  said  plea  of  gene 
ral  issue,  and  whereof  the  plaintiff  had  put  himself 
upon  the  country,  tho  said  James  Nagle  did  the 
like,  and  the  said  coroner  and  attorney  of  our  said 
lady,  as  to  the  second  plea  of  the  plaiutiff  replied  that 
said  plea,  and  the  statements  therein  contained  in 
manner  aud  form  as  the  same  were  pleaded,  were  not 
true  in  substance  aud  in  fact,  and  this  he  the  said 
coroner  and  attorney  of  our  said  •  lady  for  our  said 
lady,  prayed  might  be  enquired  of  by  the  country,  and 
the  said  coroner  and  attorney  of  our  aaid  lady  the  Queen 
to  the  said  last  plea  of  the  plaintiff,  replied  that  the 
Slid  plea  and  the  statements  therein  contained  in  man- 
ner and  form  as  the  same  were  pleaded,  were  not  true 
in  substance  and  in  fact,  and  this  he  the  said  coroner 
and  attorney  of  our  said  lady  for  our  said  lady  the 
Queen,  prayed  might  be  enquured  of  by  the  country, 
As^  by  said  information,  pleas,  and  replication  filed  in 
tie  said  Crown  office,  and  to  which  the  plaintiff  for 
greater  certunty,  and  to  avoid  prolixity,  craved  leave 
to  refer  would  fully  and  at  large  appear;  and  tho 
plaintiff  further  said  that  afterwai^  to  wit,  on  the 
24th  of  July,  1863,  he,  the  plaintiff  delivered  to  tho 
said  James  Nagle,  a^  master  of  said  Crown  office,  and 


Clerk  of  the  Crown  aforesaid,  with  the  proper  and 
necessary  fees  in  that  behalf,  and  requested  falm  to 
file  for  and  on  behalf  of  the  plaintiff  in  said  office  a 
rejoinder  and  demurrer  to  the  said  replication  of  the 
said  James  Nagle,  in  the  words  and  fignres  following, 
that  is  to  say — ''  Court  of  Queen's  Bench.     As  of 
Trinity  Term,  in  the  25th  year  of  the  reign  of  Queen 
Victoria.    John  Rea,  at  the  suit  of  the  Queen.     And 
the  said  John  Uea,  aa  to  the  replication  of  the  said 
coroner  and  attorney  of  our  sud  lady  the  Qneen,  to 
the  plea  of  the  said  John  Rea^  by  him  secondlj  aboTe 
pleaded  to  the  1st,  2nd,  3rd,  4tb,  6th,  6th,  7Ui,  9tb, 
i  0th  1 1  th,  1 2th,  and  1 3th  comits  of  said  informatldn« 
and  which  the  aaid  coroner  and  attorney  of  oar  aaid 
lady  for  our  said  lady,  prays  may  be  enquired  of  by 
the  country  doth  the  like.      And  the  said  John  Bea, 
as  to  the  said  replication  of  the  said  coroner  and  at- 
torney to  the  plea  of  the  said  John  Roa,  by  him  se- 
condly above  pleaded  to  the  connts  of  the  said  infor- 
mation  numbered  in  the  said  plea,  the   18th,  li^th, 
and  20th  counts,  and  which  the  said  coroner  and  at- 
torney of  our  said  lady  for  our  said  lady  the  Queen, 
prays  may  be  enquired   of  by  the  country,  doth  the 
like.     And  the  said  John  Rea,  as  to  the  said  replica - 
cation  of  the  said  coroner  and  attorney  to  the  plea  of 
the  said  John  Rea,  by  him  secondly  above  pleaded  to 
the  eighth  count  of  the  said  information,  saith  that  tho 
said  replication,  and  the  matters  therein  contained  in 
manner  and  form  as  the  same  are  above  pleaded  and 
set  forth,  are  not  sufficient  in  law,  and  that  he  need 
not  nor  is  he  obliged  by  the  law  of  the  hind  to  an- 
swer the  same,  and  this  he  is  ready  to  verify;  where- 
fore, and  for  want  of  a  sufficient  rcpiication  in  this 
behalf,  the  said  John  Rea  prayeth  jud;;mcut«  and  that 
he  may  be  discharged  and  dismissed  by  the  Court 
hereof,  aud  from  the  premises  above  charged  np<in 
him  in  said  eight  count  in  form  aforesaid. — John  Rea.'* 
And  the  said  plaintiff  further  said  that  afterwards,  to 
wit,  on  the  26th  day  of  July,  1863,  the  said  James 
Nagle  returned  said  rejoinder  and  demurrer  to  the 
plaintiff,  and  refused,  and  still  refused  to  file  same 
upon  the  allefi:ed  grounds,  that  the  said  John  Lytle  had 
already  caused  to  be  made  up  the  Nisi  Prius  record 
upon  said  criminal  information  pleas  and  replication, 
and  had  caused  notice  of  trial  of  said  record  to  be 
served  on  the  plaintiff  for  the  then  pending  assiMS,  in 
and  for  the  county  of  Antrim,  and  because  said  record 
was  then  in  the  Ibt  of  causes  for  trial  at  said  assiaes, 
and  to  be  afterwards  tried  at  said  assiaes;  and  the 
plaintiff  said  that  it  was  and  isthe  dnty  of  the  defend- 
ant as  such  officer  as  aforesaid,  to  receive  and  file  said 
rejoinder  and  demurrer  in  said  Crown  office,    the 
grounds  aforesaid  alleged  by  him  notwithstanding; 
and  the  plaintiff  said  that  in  consequence  of  the  neg- 
lect and  refusal  of  the  defendant  to  file  said  rejoinder 
and  demurrer,  the  said  record  was  afterwards  against 
the  will,  and  the  protestation  of  the  plaintiff  in  coort 
publicly  made,  tried  at  said  assizes,  and  the  plaintiff 
was  thereupon  at  said  assizes  illegally  found  gailty 
upon  said  trial  of  said  several  offences  charged  in  said 
information;  and  the  plaintiff  said  that  he  was  per- 
sonally mterested  in  having  said  rejoinder  and  demur- 
rer filed  in  said  Crown  office,  and  he  sustained,  and 
had  sustained,  and  wonid  sustain  damages  by  the  non- 
performance^ of  the  delendaut  of  his  said  duty,  to  re- 
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celve  mud  file  said  rejoinder  and  demarrer  in  said 
offioe,  and  performance  of  the  said  doty  by  the  defen- 
daot  had  been  demanded  by  the  plaintiff  of  the  de« 
fendant,  and' the  defendant  bad  refused  and  neglected 
■■d  sIjU  reTnsed  and  neglected  to  perform  tho  same 
aad  all  oonditions  had  been  iiilfilled,  and  all  things 
hajipened,  aUd  all  times  had  elapsed  necessary  to  en- 
title Iho  pbuatiff  to  the  performance  of  the  said  dnty 
by  the  defendant,  and  to  oUum  a  writ  of  inandamns 
is  thai  behalf;  and  the  plaintiff  prayed  judgment 
against  the  defendant  for  a  writ  of  mandamus  com- 
manding the  defendant  to  receive  and  file  the  said  re- 
joinder and  demurrer  in  the  said  Grown  office  of  the 
said  Goon  of  Queen's  Bench,  and  his  costa  of  suit. 
From  the  affidavits  filed  for  the  purpose  of  the  motion, 
ia  appeared,  besides  other  matters,  that  after  issue 
Joined  oa  the  defendant's  pleas  of  not  guilty,  and  after 
the  rq)iication8  filed  to  the  pleas  of  jastification  in 
the  criminal  prosecution  stated  in  the  summons  and 
plaint,  dmiiUen  were  duly  added  for  Mr.  Rea  to  all 
the  replications  in  accordance  with  the  practice;  that 
the  feoord  was  then  engrossed  by  the  prosecutor's  at- 
torney, that  it  was  made  up,  signed,  and  sealed  by  the 
defendant  in  this  action,  and  handed  by  him  to  the 
chief  deit,  who  delivered  same  to  the  prosecutor's  at- 
temeyin  said  cau^e,  on  the  16th  July,  1863,  from 
which  Ume  the  defendant,  as  Clerk  of  the  Crown, 
ceased  to  have  any  control  over  it;  that  the  Belfast 
Aadxm  commenced  on  the  2LBt  July,  and  that  while 
the  reoofd  was  out  of  defendant's  custody,  and  after 
issae  joined,  the  document  in  the  summons  and  plaint 
caUed  a  rejoinder  and  demurrer  were,  on  the  24th  of 
July,  tendered  to  him,  and  that  he  refused  to  receive 
them  in  the  then  state  of  the  cause. 

Serjeant  SnUwan  (with  him  Kirhy^  for  the  motion.) 
—Mr.  Rea  never  moved  to  have  the  officer  compelled 
to  reomve  the  pleading,  wbich  would  have  been  the 
prc^wr  course.  It  never  was  intended  that  the  action 
of  mandamns  g^ven  by  the  Common  Law  Procedure 
Act  of  1866  should  supersede  the  prerogative  writ  of 
mandamns;  and  the  Court  never  would  grant  a  pre- 
rogative writ  of  mandamus  to  compel  the  officer  to 
r«)oeive  a  pleading.  The  73rd  section  of  the  Common 
Law  Procedure  Act  of  1856  shews  thatlt  would  be 
necessary  for  Mr.  Rea,  in  case  be  obtained  judgment 
to  come  back  again  to  the  Court  for  a  writ  of  manda- 
maa.  That  shews  the  inutility  of  the  present  proceed- 
ing. If  there  was  any  real  grievance,  it  might  have 
been  made  the  snbjoct  of  a  motion.  Tapping  on  Man- 
liamna,.  p.  178,  shews  that  the  Court  will  9ot  inter- 
fere by  mandamns  against  officers  of  the  courts.  If 
the  prment  action  Uy  in  this  court,  it  would  lie  in  any 
other,  aad  then  yon  might,  in  feet,  have  an  action  in 
the  Court  of  Common  Pleas  or  Exchequer  to  try  the 
practice  of  the  Court  of  Queen's  Bench. 

Serjeomi  Armttrong  and  M'Mahon,  contra. — There 
are  rwdly  two  questions  here;  first,  whether  the  de- 
murrer tendered  by  the  defendant  in  the  case  of  The 
ijtfcsa  V.  BeOf  was  receivable;  and,  secondly,  who* 
ther,  if  it  was,  the  present  action  would  lie.  One  of 
the  eoaals  (the  8th)  of  the  criminal  wformatbi^  was 
for  oral  slander,  without  any  averment  of  an  attempt 
to  provoke  a  breach  of  the  peace;  that  was  bad  on 
demurrer^  and  we  could  have  failon  back  upon  that 
VVhat  Mr,  KeK  says  is,  that  in  point  of  form  he  never 


was  served  with  a  rule  to  rejoin,  and  that  there  is  no 
jurisdiction  in  the  officer  to  add  a  nmiliUr^  unless  the 
rule  to  rejoin  was  served.  The  eirnU^  never  was 
filed,  and  it  was  added  for  the  first  time  when  the  re- 
cord was  made  up.  Then  as  to  the  second  question, 
the  cases  of  Beneon  v.  FauU  {6  Rl.  &  Bl.  273) ;  Kor- 
tie  V.  2'he  Irish  Land  Company  (8  EL  &  BL  512) ; 
and  Ward  v.'  Lowndes  (1  EL  &  BL  940  and  956), 
shew  the  difilerence  between  the  old  prerogative  writ 
of  mandamus,  and  that  given  under  the  Common  Law 
Procedure  Act  of  1856,  which,  the  judges  throw  out. 
is  not  to  be  confined  within  the  same  limits  as  the 
other.  What  Mr.  Rea  wants  is  a  decision  on  the 
point  whether  he  had  a  right  by  demurrer,  at  any  time 
before  the  trial  to  have  the  question  in  his  case  deter- 
mined by  the  Court  as  a  matter  of  law,  and  not  by 
the  jury  as  a  matter  of  fact.  It  is  the  right  of  tho 
party  to  have  his  case  determined  on  demurrer  if  the 
ommon  law  gives  him  that  right.  The  common  law 
principle  as  laid  down  in  Ashby  v.  WhUe{l  Sm.  L.C. 
105)  applies  to  this  case.  There  has  been  a  wrong, 
therefore,  there  mast  be  a  remedy. 

Lefroy,  C.J. — The  coarse  which  has  been  takea  by  the 
plaiatifif  in  this  case  is  wrong  in  every  possible  aspect  in 
which  he  has  presented  it.  A  nd  even  if  he  had  a  caae,  he 
comes  to  maintain  his  right  to  have  the  reception  of  a 
pleading  not  only  after  the  time  at  which  it  ought  to 
have  been  presented,  bat  to  have  it  received  after  the' 
record  has  been  issued  and  the  notice  of  trial  served. 
He  is  therefore  wrong  in  point  of  time.  He  is  wrong 
as  to  the  course  of  pix)ceoding  which  he  has  adopted 
when  ^he  chooses  to  proceed  by  an  action  instead  of 
applying  by  motion  to  the  Cuait  for  his  redress  if  he 
has  suffered  any  injury.  The  obvious  objection  to 
snfferiug  this  proceeding  by  an  action  has  already 
been  adverted  to  by  the  members  of  the  Court  in 
terms  which  show  that  absurdity  so  plainly  that  one 
might  have  expected  it  would  have  put  an  end  to  any 
further  application — I  will  not  say  misapplication — of 
the  public  time.  The  principle  of  the  law  is,  that  the 
practice  of  the  Court  can  only  be  known  in  the  Court 
itself,  and  cannot  be  judged  of  by  any  other  Court.  It 
is  an  inquiry  as  to  matter  of  fact,  to  be  made  therefore 
by  application  to  the  Court  itself  by  motion,  which 
will  enable  the  Court  to  asoertaui  the  course  of  prac- 
tice  as  a  matter  of  feet.  Here  it  was  said  there  was 
something  done  in  the  ofiioe  contrary  to  practice;  the 
Court  therdbre  shonld  have  an  opportunity  of  know- 
ing what  was  the  practice  of  the  office^  and  the  prao* 
tioe  of  the  office  is  the  practice  of  the  Court,  and  the 
practice  of  the  Court  is  the  law  of  the  land.  The 
party  has  also  erred  m  the  form  of  proceeding  which 
he  has  selected  to  try  this  question — ^namely,  an  ao* 
tion  of  mandamus  as  it  is  now  given  by  the  statute* 
It  has  been  observed  that  he  must  come  to  the  Court 
afterwai^  before  he  can  have  the  full  fruit  of  his  pro- 
ceeding.  In  short,  if  I  was  to  go  on  and  consume 
more  time  I  could  add  many  more  grounds  on  which 
the  absardity  of  this  conrae  of  proeeeding  would  be 
manifest;  but  I  should  be  oontributmg  to  what  I  can- 
not approve  of— an  actual  waste  of  public  tune,  if  1 
were  to  add  anything  further  to  the  reasons  whioh 
appear  to  my  mind  a  perfectly  conclusive  reason  for 
tf^mg  the  pleading  off  the  file,  and. giving  the  officer 
of  the  Coirt  the  protection  to  which  he  la  entitled  at 
our  handst 
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Hat£8,  J.-*-!  coQcar,  and  for  the  same  reasons* 
FiTsoE&ALD,  J. — I  also  concor.  I  do  not  think  it 
nocessarj  to  say  anything  as  to  the  qneadon  of  pcao- 
tice.  If  the  officer  was  wrong  there  is  a  mode  of  set* 
ting  him  right  by  an  application  to  the  Coorti  or  by 
an  application  to  set  aside  the  pleading  if  it  Ss  wrong; 
bot  snch  a  proceeding  as  applying  to  oompd  the  officer 
to  do  his  duty  by  a  mcmdamua  cannot  be  allowed. 
Why,  if  this  was  tolerated,  there  is  not  a  case  in 
which  any  of  the  officers  acting  on  what  he  thinks 
right  and  the  practice,  woold  not  have  fifty  actions  of 
fnandamua  brought  against  him.  Even  the  judges 
themselves  might  have  snch  actions  brought  against 
them.  Mr.  Bea  has  the  means  of  ample  mlress.  If 
the  trial  is  wrongly  had  he  has  redress  also,  and  we 
must  protect  oor  offioen 


Court  of  Common  IffitM. 

[  Rcpottid  by  J.  FMd  Johnfton,  liq^  Btrittar  rt.Uw.3 

Wtsk  V.  Lewis.— Jan.  13. 

Sdting  aside  summona  andpUunt. 

A  paragnxpk  of  a  mmmons  and  plairU  which  left  it 
in  doubt  whether  it  contained  one  or  two  caueea  of 
action^  and  whether  the  ptahuiff  relied  on  the  drfen- 
danfa  relation  as  her  attorney  and  eoHcitor^  or  on 
an  express  promiae  by  him  as  the  foundation  of  the 
duty^  the  breach  of  which  was  oon^^nsd  of  woe 
directed  to  be  amended  m  those  particulars. 

The  first  paragraph  of  the  summons  and  plaint  com- 
plained that  the  defendant  was  heretofore,  to  wit,  about 
the  month  of  June,  1862,  retained  by  the  plaintiff  as  her 
attorney  and  solicitor  to  Institote  and  prosecute  a  certain 
suit  onher  behalf  in  the  Court  of  Chancery  in  Ireland, 
and  for  other  purposes;  and  that  as  snch  attorney  and 
solicitor  the  defendant  became  and  was  possessed  of 
money  of  the  plaintiff;  properly  applicable  to  and  in- 
tended by  the  pUinti£^  for  the  payment  of  a  certain 
debt  amonntmg  to  £20  7s.  8|d.,  then  due  by  the 
plamtiff  to  one  Edward  BnaseU,  of  Dublin,  and  which 
debt  the  plamtiff  then  expressly  ordered  the  defen* 
dant  to  pay  out  of  the  said  sum  so  in  his  hands  (to 
which  the  defendant  assented);  and  that- it  thereupon 
became  and  was  his  duty  as  such  solicitor  and  attoi^ 
ney  to  pay  said  debt;  yet  the  defendant,  in  violation 
of  bis  sud  duty,  and  having  said  money  of  the  plain* 
tiff  in  his  hands  for  payment  of  said  debt,  neglected 
luid  refused  to  pay  said  debt;  and  afterwards,  and  in 
eousequence  of  such  refusal  of  defendant,  to  wit,  on 
the  21st  day  of  April,  1863,  the  said  Edward  Bnssell 
caused  a  writ  of  snnmioos  and  plaint  to  issue  against 
the  plaintiff  forth  of  her  Majesty's  Conrt  of  Common 
Pleas  in  Ireland,  servioeof  which  writ  was  afterwards 
by  an  order  of  said  Conrt  duly  snbstitnted  on  sud  de- 
feidant,  William  Lewis,  )u  the  attorney  for  the  i^ain- 
tiff;  and  that  said  defendant  wai  dnly  served  with 
copies  of  said  writ  and  order  as  such  attorney  as 
vforesaid,  and  that  a  judgment  was  subeeqaently  en* 


tered  in  said  action  against  phuntiff  by  defenlt  ibr 
a  sum  of  £32  2s.  6^;  and  that  on  being  served 
with  said  writ  and  order  as  aforesaid  it  became  and 
was  the  duty  of  said  defendant  to  inform  the  plaintiff 
of  the  pendency  of  said  action;  but  the  defendant, 
neglecting  his  duty  in  that  behalf  never  informed  the 
pUdntiff  of  same,  and  the  pluntiff  in  fact  never  re- 
ceived  from  the  said  William  Lewis  or  from  any  other 
person  any  intimation  whatsoever  of  sud  debt  remain- 
ing nnpidd,  or  of  the  prooeedmgs  so  instituted  by  the 
said  Edward  Russell,  or  of  the  judgment  so  recovered, 
but  remained  entirely  Ignorant  thereof  until  on  the 
20th  day  of  November  last  she,  the  pluntiff  was  ar- 
rested under  an  execution  upon  the  judgment  so  re- 
covered by  default  agamst  her  in  said  action.     And 
that    by  reason   of  snch  arrest  and    the  neglect 
and  misconduct  of  the  defendant  in  the  premises 
the  plaintiff  was  compelled  to  pay  a  sum  of  £33 
13s.  7^4,  and  was  rudely  and  wiMi  great  violence 
seised,  dragged,  and  handled  by  bailiflb  and  others, 
and  was  imprisoned,  and  had  otherwise  endured  great 
inconvenience  and  pain  of  body  and  mind  to  the  plain- 
tiff's damage  of  &  1 000.     The  seoond  paragraph  com- 
plained that  the  defendant  was  heretofore  acting  as  the 
attorney  and  solicitor  of  the  plamtiff;  and  while  he  was  so 
Acting,  there  being  a  debt  due  by  thepUintiff  toooe  Ed- 
ward Russell  amounting  to  £20  7s.  8  j[d.,  and  action  hav- 
ing been  brought  agunst  phuntiff  for  recovwy  thereof 
an  order  was  made  by  her  Majesty's  Court  of  Com- 
mon Pleas  is  Irehmd  in  said  action,  whereby  the  ser- 
vice of  the  writ  of  summons  and  plaint  in  sud  actbn 
was  substituted  upon  the  defendant  as  snch  attorney; 
and  the  defendant  neglecting  his  duty  ui  that  behalf 
neglected  to  inform  the  plaintiff  of  said  action,  by  rea- 
son of  which  judgment  bydefeult  was  entered  agamst 
the  plaintiff;  and  an  execution  on  said  judgment  issued 
against  her  person;  and  phuntiff  remuned  in  entire 
ignorance  of  said  proceedings  until  ahe.was  arrested 
under  sud  execution,  and  was  compelled  to  pay  a 
large  sum,  to  wit,  the  sum  of  £12  16s.  lOd.,  as  and 
for  the  costs  of  said  action  and  execution;  and  \ff 
reason  of  the  defendant's  neglect  and  misoonduct  in 
failing  to  inform  her  of  such  ptoceedings,  and  allow- 
mg  Mid  exA^ution  to  issue,  the  pluntiff  was  with 
great  violence  seised,  dragged,  and  imprisoned,  and 
suffered  great  inconvenience  and  pain  of  body  and 
mmd,  and  was  greatiy  mjured  in  her  health  and  credit 
to  the  plamtiff's  damage  of  £1000. 

Maedonogh,  Q.  C  (with  him  Byrne),  for  the  defen- 
dant applied  that  the  first  paragraph  of  the  summons 
and  plaint  might  be  set  aside  as  embarrassing.  There 
are  two  causes  of  action  contained  in  one  count.  By 
the  68th  section  of  the  Common  Ijiw  Procedure  Act, 
1853,  all  f&c<^s  stated  in  any  summons  and  plaint,  sod 
not  denied  in  the  defence^  shall  be  deemed  to  be  ad- 
mitted; and  by  the  70ib  section,  in  actions  upon  con- 
tract eveiy  defence  by  way  of  denial  most  traverse 
some  one  or  more  than  one  material  matter  of  feflt* 
If  a  summons  and  plunt  like  the  present  were  to  be 
allowed,  defences  would  have  to  run  thus:— ^^  As  to 
so  much  of  the  said  count  as  charges,  ^  and  as  to 
so  much,"  ^  It  is  impossible  to  plead  to  a  portioa 
of  a  count.  [MowAan,  GJ". — ^There  must  be  some* 
tiling  on  the  record  which  covers  the  tesidae,  but  it 
need  not  be  in  the  same  plea.]  This  paragraph  violatei 
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the  34th  GeDend  Bale,  which  directs  that  each  cause 
of  aetion  ia  a  sommons  and  plaint  shall  be  oommenced 
hi  a  new  paragraph.    [Monakany  CJ. — If  it  be  nn- 
oertain  whether  there  be  one  or  two  causes  in  the  one 
eoQBt  it  most  be  set  aside.]     In  Redmond  v.  ButUr 
(4  Ir.  C.  L.  R,  287),  the  copy  of  the  plaint  served 
on  the  defendant  was  not  paragraphed,  though  there 
waa  a  oonnt  for  each  canse  of  action,  beginning  with 
the  words,  '*And  the  plaintiff  farther  complains." 
The  defendant  was  held  not  to  be  embarrassed^  bat 
Ihere   the  statements  and  conclaslons  were  regular. 
The  plaint  could  not  have  been  objecled  to  for  nncer-^ 
la^ty.     It  could  not  have  been  the  subject  of  demur- 
rer under  the  old  system,    fn  an  action  against  an 
attorney  the  party  should  state  the  duty,  and  show  as 
Many  breaches  of  that  duty  as  he  pleases.     Where 
tliera  18  an  express  promise  and  a  legal  obligation  re- 
aidts  from  it,  the  oaase  of  action  if  most  accurately 
described  in  astumptU.    But  where  the  law  raises  a 
legal  obligation  to  do  a  particular  act  an  action  on  the 
ease  foanded  on  tort  is  the  more  proper  form  of  ac- 
tion— I  Gbitty  on  Pleading,  152.     {^MoTiahan^  C,J. 
*->To  pay  the  money  is  not  a  duty  arising  out  of  being 
an  attorney,  bat  from  the  direction  and  the  assent.] 
Thia  is  ammpsilt  so  fer  as  regards  the  first  part  of  it. 
Kdty^  Qi  C^  and  DiUon,  cofilr(i.^Tbi8  is  an  action  on 
theease  agunst  an  attorney  as  an  attorney.  The  griev- 
ance and  gist  of  the  action  is  the  not  having  paid  the 
money  which  waa  placed  in  his  hands  for  the  purpose 
of  paying  as  an  attorney.     The  defendant  having  that  ' 
money,  and  being  directed  by  his  client  to  pay  it, 
keeps  it  la  his  pocket  and  allows  an  action  to  be 
brought.     An  order  to  snbstitote  service  is  procured: 
the  (tofendant  allows  the  action  to  go  on  and  the  party 
ia  arrested.    This  is  not  tusumpsit.    [^Keogh^  J*.— . 
tf  yoa  stopped  there  or  added  "  and  in  consequence 
thereof,'^  that  woald  present  one  simple  cause  of  ac- 
tion; but  yoo  go  on  to  introduce  a  new  duty.]     It  ia 
aggravation.     [^Afonahan^  C.J. — It  would  be  no  plea 
to  this  count  as  it  stands  to  traverse  the  latter  part 
of  it.]    It  was  the  defendants  duty  to  pay  the  money, 
and  it  was  an  additional  duty  to  caution  his  eUent, 
[^Monahan^  CJl— Then  there  are  two  causes  of  ao* 
tion.]    There  is  a  distinction  between  actions  ex  der 
Udo  and  tx  eantracttL    We  conld  not  recover  for  the 
arrest  even  by  averring  special  damage  without  what 
went  before.     A  party  may  bring  aa  action  for  seve- 
ral breaches  of  duty  if  m  one  transaction.  IManahan^ 
clj. — ^Would  yoa  not  have  a  complete  cause  of  ae- 
tion  by  statmg  that  the  defendant  waa  yonr  attorney, 
and  being  year  attorney  the  Court  made  an  oider  to 
anbstltnte  service;  that  it  became  bis  duty  to  com* 
municate ;  that  in  vioUitton  of  hb  duty  he  did  not,  and 
by  reason  of  this  the  first  you  heard  of  it  was  that  yoa 
were  airested.    'Would  it  be  a  good  plea  to  the  whole 
to  say,  I  never  was  your  attorney  at  all?]     It  woold. 
[ifono&m,  C/.— I  thmk  it  would  noL    What  we 
want  aoihority  for  is  not  that  one  count  may  have  tiro 
causes  of  adbn,  but  that  it  may  have  two  causes; 
and  if  it  be  oneertam  if  the  first  arise  out  of  express 
promise  or  from,  the  relation  of  the  parties.    I  am 
not  aware  of  any  law  laying  down  that  if  an  attorney 
recovers  money  in  a  snit,  abd  if  the  client  reqoiras 
hin  to  pay  It  to  somebody,  that  he  is  boond  to  do  so. 
No  donbt,  if  he  geu  a  letter  to  that  effect  he  is  boan^ 


to  answer,  refusing  to  do  so.]     We  are  williug  to 
strike  out  the  words  "to  which  the  defendant  as- 
sented."   [Monahan^  CJi^^U  you  do,  we  must  set 
aside  the  plaint.    Is  your  real  case  this:,  that  the  de- 
fendant got  yonr  money  aud  assented  to  pay  it  over, 
and  neglected  to  do  so?]     Yes.    [Monahan^  CJ". 
— ^Then  you  are  embarrassing  the  case  by  making 
that  depend  on  his  position  of  attorney,  for  it  is  no 
matter  whether  he  was  or  not.]     Breaking  and  enter* 
ing  a  hoase  aud  converting  the  goods  may  be  put  to- 
gether.    [Monahan^  C.J. — That  is  one  transaction.] 
In  Oolway  v.  Rose  (6  M.  &  W.,  294),  Baron  Parke 
says  in  his  judgment,  *'The  declaration  is  good  in 
whatever  way  it  is  viewed.     If  the  first  part  of  it  be 
considered  as  two  counts,  then  the  word  *  respectively ' 
attaches  a  separate  promise  to  each  count,  and  the 
only  objection  woold  be  that  the  second  count  is  in- 
formally commenced.     If,  on  the  other  hand,  the  de- 
claration be  viewed  as  one  couot  only  it  is  equally 
good,  for  then  there  are  different  causes  of  action 
ai'iswg  out  of  different  considerations,  all  of  which  ai-e 
executed."    If  we  did  not  set  out  these  breaches  it 
might  be  complained  that  we  did  not  specify  what  we 
were  going  to  rely  on.    The  worst  that  can  be  said 
is,  that  this  is  pleading  evidence.    It  is  the  combina- 
tion of  being  the  attorney  and  assenting  that  makes 
the  duty. 

Byrne  in  reply.*— There  is  a  substantial  embarrass- 
ment. We  are  embarrassed  if  we  do  not  know  whe* 
ther  there  Is  ona.  cause  of  action  or  two.  {^Manakan^ 
Cnf. — We  hold  it  embarrassing  to  that  extent,  but 
not  substantially  embaiTassing.]  There  is  a  cause  of 
action  founded  on  contract. 

MoNAHAK,  O.J. — We  think  the  plaintiff  should 
amend  her  plaint  by  making  it  appear  distinctly  whe- 
ther she  relies  on  the  relation  or  on  an  express  pro- 
mise. All  that  is  wanted  hi  the  first  count  is  the 
breach  of  duty  in  not  paying  over  the  money  and  the 
damage  resulting  therefirom;  that  the  party  was  ar- 
rested, &C.  Let  the  averments  be  distinct.  That  the 
defendant  received  money  from  a  third  person  on  the 
plaintiffs  behalf,  4sc.  We  shall  not  give  costs  on 
dther  side. 

Buk  aocardingfy. 


Court  of  ^xt^tqutt. 

CBapoBted  by  OUwi.  Buifct,  Biq^Bmifler.at.L«w.] 

Ths  Attobnet  Gbnebal  V.  The  Gbxat  Soutrerm 

AMD  Westebk  Railway  Gompant— iVov.  20, 

24,  1863;  Jan.  12,  Apr.  16,  1664. 

Construction  of  stattOe-^l  4r  S  Vice.  85,  a.  12— 
Meeting  of  the  words  ** pubUe  baggage** — Case 
stated  for  the  opinion^  the  court — 3  j*  4  Ftc.  c. 
105,  tf.  50 — Common  Sato  Procedure  Amendment 
Act,  IS63,  sec.  92. 

By  the  7  ^  S  Vic.,  c  85,  s.  12,  off  raOwc^ 
companies  incorporated  are  hound  to  convey  the 
mOUary  <|nd  others  mentioned,  together  with  half 
a  ewL  of  personal  luggage  <^ong  with  each  per^ 
son,  at  the  ratee  and  in  thf  rtumner  in  '^'^ 


said 
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Mction  provided  Jar,  and  aU  pMie  baggage,  etaret, 
arms^  and  ammun&ian^  and  other  neceeeariee  and 
things  {except  gunpowder  and  other  comJkutible 
matters)  at  charges  not  exceeding  twopence  per  ton 
per  mSe^  the  aseiatanoe  of  the  military  being  given 
in  loading  and  unloadmgsueh  goods: — where,  Siere- 
Jore,  a  brigade  woe  moved  from  K.  to  C^  and 
whereapoiHon  of  said  brigade  was  conveyed  by  the 
defendants  in  their  carriages^  along  their  line  of 
railway  from  K.  to  OL,  the  other  and  greater 
portion  being  marched  ettong  the  high  road^  but 
where  the  whole  baggage  oj  both  moving  bodies  of 
said  brigade  was  carried  by  defendants  along  their 
line  of  railway,  itVKu  thereupon  insisted  by  Ute  de- 
Jendants  that  they  were  not  botmdto  convey  as 
public  luggage  any  greater  proportion  at  the 
rate  of  two  pence  per  ton  per  mile,  than  the 
baggage  which  belonged  to  the  number  of  miUtary 
who  were  travelling  along  their  Une,  The  Attar- 
ney^Oeneral  on  the  other  hand  insisted  that  the  de- 
fendants  ufere  bound  to  carry  the  entire  baggage  as 
public  baggage,  (except  eombustWe  materials),  at 
Hie  rate  of  twopence  per  ton  per  mile  of  the  moving 
body,  a  sufficient  number  of  the  military  being  sent 
to  load  and  unload  same.  EM,  that  the  defend- 
ants were  bound  to  convey  aa  public  luggage  the  en- 
tire  baggage  of  the  brigade  (except  gunpowder  and 
other  combustible  matter)  at  the  rate  of  two  pence 
per  ton  per  mile,  from  K.  to  (7.,  quite  irrespective 
of  how  the  brigade  was  moved,  whether  conveyed 
by  the  dejendants  in  the  carriages,  or  marched 
along  the  high  road. 
When  after  information  filed,  but  before  issue  joined, 
a  case  is  stated  by  consent  of  plaintiff  and  defenr 
dant,  for  the  opinion  of  the  court  under  the  60th 
s^Hon  oj  the  3  4r4  Vict.,  c  106,  it  was  Held, 
th<a  that  section  has  no  rtference  to  cases  where 
issue  is  not  joined.  The  d2nd  section  of  the  Com- 
mon Law  Procedure  Amendment  Act,  1853,  whioh 
etnpowers  to  parties  testate  a  case  does  not  deal  with 
informations. 

Cask  fob  ths  opnnoir  of  the  Coubt. 

Tbb  was  an  information  filed  by  her  Majesty's  At- 
toniej' General  to  recover  from  the  Grreat  Sonthern 
aud  Western  Railway  Company  the  snm  of  £12  135. 
lOd.,  alleged  on  the  part  of  the  Crown  to  have  been 
an  overcharge  for  the  conveyance  by  that  Company 
of  the  public  baggage  stores  and  other  necessaries  be 
longing  to  the  first  battalion  of  her  Majesty's  11th 
Regiment  of  Foot,  (not  being  gunpowder  or  other  com- 
bustible matter,)  from  the  Eildare  Station  to  the  Cork 
Station,  both  o«  the  Great  Southern  and  Western 
Itailway,  in  the  year  1862,  and  for  an  overcharge  for 
the  conveyance  of  pnblic  baggage  stores  and  arms  be- 
joiigiDg  to  the  8th  Brigade  of  Her  Majesty's  Regi- 
iiient  of  Royal  Artillery,  (not  being  gunpowder  or  other 
combustible  matter,)  from  the  sud  Cork  Station  to  the 
Station  at  Eildare  aforesfud,  in  the  same  year  on  the 
same  railway.  This  case  is  stated  for  the  opinion  of 
the  Court  by  consent  of  the  parties,  plaintiff  and  de- 
f«:ndant,  and  by  order  of  the  Court  The  Great  Sou- 
thern and  Western  Railway  has,  since  the  pa98ing  of 
the  7  &  8  Vic  j«.  85,  hereinafter  mentioned,  ob- 


tained   from    Patliament    new    powers,    and    has 
been    since    that   period    anthoriBed   to    do    acts, 
nnanthorised    by    the  provisions    of  any  previous 
Act.      By  the  s«d  Act  of  the  7  &  8  Vict,  c.  86,  s. 
12,  it  is  enacted  that  all  railway  companies  which  had 
obtained  snch  powers  should  be  bonnd  to  provide 
sQch  conveyance  as  in  the  s»d  act  is  mentioned  for 
her  Majesty's  military  forces  of  the  Une,  ordnance 
corps,  or  other  forces,  on  their  respective  railways,  at 
certain  rates,  for  the  conveyance  of  the  officers,  wA- 
diers,  and  the  wives,  widows,  and  children  of  soldiers, 
at  certain  rates,  in  the  said  Act  specified,  and  that  all 
public  baggage,  arms,  ammunition,  and  other  neces- 
saries and  things  (except  gunpowder  and  other  com- 
busUble  matters)  should  be  conveyed  at  charges  not 
exceeding  twopence  per  ton  per  mile,  the  assisUnce 
of  the  military  or  other ibroes  being  givMi  ui  loading 
and  unloading  snclv  goods.     In  the  month  of  October, 
1862,  it  was  deemed  expedient  by  the  general  com- 
manding her  Majesty's  military  forces  in  Irelaiid,  that 
the  1st  battalion  of  her  Migesty's  1 1th  Kegiment  of 
Foot  the  said  regiment  being  part  of  her  Majesty's 
military  forces  of  the  line,  should  be  moved  from 
Newbridge  to  Cork,  and  that  an  officer,  and  a  number 
of  soldiers,  with  the  wives  and  children  of  the  sokiiers 
of  the  same  regiment  should  be  conveyed  by  ndlway, 
and  that  the  pnblic  baggage  and  arms  of  the  said  bat- 
talion should  ahio  be  conveyed  by  the  said  Railway 
Company  on  their  sud  railway,  fh>m  their  station  at 
Kildare  to  their  station  at  Cork;  the  distance  on  the 
said  railway  from  the  Kildare  Station  to  the  Cork 
Station  was  and  is  186  miles,  and  that  the  remaining 
officers  and  soldiers  of  sud  battalion  shonld  march  by 
the  high  road  to  Cork.     That  acoordmgly  on  the  Ist 
day  of  October,  in  the  year  of  our  Lord,  1862,  one 
officer,  seventy-nine  soldiers,  ninety-two  women,  and 
fifty-five  children,  to  the  nnmber  in  all  of  227  persons 
with  the  public  baggage  and  arms  of  tbe«aid  batta- 
lion, amounting  in  weight  to  52  tons  and  12  cwt^  no 
part  of  the  same  being  gunpowder  or  other  combusti- 
ble matter,  with  a  sufficient  military  force  to  load  and 
unload  the  said  baggage,  stores,  and  arms  were  sent 
to  the  Kildare  Station  of  and  conveyed  by  the  said 
Railway  Company  np6n  and  by  thdr  said  railway, 
from  their  said  Kildare  Station  to  their  Station  at 
Cork  aforesaid;  that  the  regiment  with  the  exception 
aforesaid,  marched  to  Cork  by  the  high  road;  that  the 
proper  snm  for  the  conveyance  of  the  officef  and  sol* 
dIers,  and  wives,  widows,  and  children,  was  demanded 
and  paid;  that  the  fiire  for  the  conveyance  of  the 
pnblic  ba||^;age,  stores,  and  arms  of  the  battalion  from 
the  Kildare  station  to  the  Cork  station,  at  the  rate  of 
twopence  per  ton  per  mile,  is  £59  12s.  3d.,  which 
snm  was  tendered  by  im  agent  on  behalf  of  her  said 
Majesty  to  the  station-master  of  the  said  railway 
company  at  the  time  of  loading  the  said  b^iggage  and 
arms,  to  wit  on  the  1st  day  of  October,  1862,  at  the 
Kildare  Station  afbre«ud;  that  the  said  master  of  the 
said  railway  company  afi)resaid  refttsed  to  accept  the 
said  sum  of  £59  12b.  3d.,  fbr  the  conveyance  of  the 
same,  and  demanded  the  sum  of  £78  18s.  as  payment 
fbr  the  conveyance  thereof,  hod  4hen  refused. to  hard 
the  said  baggage  stores  and  arms  conveyed  unless  the 
said  sum  of  £78  18s.  was  paid  for  the  conveyance  of 
the  said  public  baggage,  stores,  and  arms;  that  the 
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ssid  raOwaj  oompAny  afterwards  redaoed  the  iudd 
dutfige  by  the  saot  of  £7  ISs.  3dn  as  U  was  (band 
.  tbat  the  weight  of  52  toDS,  and  12  cwt,  incladed 
the  personal  baggage  of  the  officer  and  soldiers,  who 
were  conveyed  on  the  same  train  with  the  ba^ge, 
then  making  the  demand  for  the  conveyance  of  the 
baggage,  arms,  and  amronnition  conveyed  by  the  said 
BaHway  over  and  above  the  personal  baggage  of  the 
<^oers  and  soldiers  conveyed  on  the  said  railway 
amoBnt  to  the  snm  of  £70  198.  9d.,  whereupon  the 
aaid  agent  or  officer  on  behalf  of  her  said  majesty 
paid  to  the  said  agent  for  the  railway  company  the 
aatd  snm  of  £70  1 9s.  9d ,  at  the  same  time  protesting 
that  the  same  was  an  overcharge,  and  that  the  same 
was  not  admitted  as  a  proper  or  just  demand,  and 
ovarpaid  under  necessity  the  said  snm  of  £70  19s.  9d. 
betag  £11  7s.  6d  over  the  sum  properly  payable  foe 
carriage  of  the  baggage  and  arms,  at  the  rate  of  two 
pence  per  ten  per  mile;  that  in  the  same  year  1862, 
it  was  deemed  expedient  by  the  general  commanding 
ber  Majesty's  military  forces  in  Ireland,  that  her  Ma- 
jestj^s  8th  Brigade  of  her  Majesty's  Regiment  of 
Boyml  Artillery  (being  part  of  her  Majesty's  ordnance 
corps),  should  be  removed  from  Cork  to  Kildare,  and 
that  the  gnns  and  baggage  of  the  said  brigade  of  ar- 
tiUeiy  shonld  be  conveyed  by  the  said  railway  com- 
pany on  the  said  railway,  from  the  station  on  the  said 
raflway  at  Cork,  to  the  Kildare  station,  as  also  twelve 
non-commissioned  officers,  soldiers  of  the  said  regi- 
meot,  and  seven  women  and  three  children,  the  wives 
aod  children  of  soldiers  of  the  same  regiment;  that 
accordingly  in  the  month  of  July  in  the  same  year,  the 
gnns  and  public  baggage  of  the  sud  brigade  of  artil- 
lery, together  with  the  soldiers  and  the  wives  and  the 
children  last-mentioned,  aud  the  gnns  and  baggage, 
not  being  gunoowder  or  other  combustible  matter, 
with  the  sud  twelve  soldiers  as  a  sufficient  military 
force  to  load  and  unload  the  said  guite  and  baggage, 
were  sent  to  the  railway  station  at  Cork,  and  con- 
veyed by  the  said  railway  company  upon  and  by  the 
aaid  railway,  from  the  said  Cork  static^n  to  the  Kil- 
dare station  on  the  said  railway;  that  the  other 
officers  and  soldiers  of  said  brigade  did  not  travel  by 
said  train,  but  marehed  by  road;  that  the  weight  of 
the  guna  and  baggage  so  sent  amounted  to  3  tons  12 
cwti,  and  the  distance  on  the  said  railway  from  the 
Cork  Station  to  the  Kildare  station,  was  and  is  136 
miles,  and  the  charge  for  the  guns  and  baggage  at  the 
rate  of  twopence  per  ton  per  mile  amounts  to  4^  1  s.  7d. 
but  that  the  siud  railway  company  insisted  on  the 
payment  of  £6  88.for  the  conveyance  of  the  said  gnns 
and  baggage,  and  refused  to  carry  or  deliver  the  same 
until  the  said  sum  of  £5  8s.  was  paid  for  the  carriage 
of  the  aame,  whereupon  the  said  sum  of  £5  8s.  was 
paid  by  an  agent  on  behalf  of  ber  said  Majesty  to  an 
agent  of  the  said  railway  company,  at  the  same  time 
protesting  that  sud  sum  of  £5  Ss,  was  an  overcharge 
by  the  snm  of  £1  6s.  4d^  and  that  the  aame  was 
paid  onder  necessity.  The  questions  for  the  Court 
are— i  St,  Whether  nnder  the  circumstances  stated  in 
thia  ease,  the  Great  Southern  and  Western  Railway 
Company  was  bound  to  convey  the  baggage  and  other 
things  which  they  were  required  to  carry  at  the  Par- 
liamentary rate  of  twopence  per  ton  per  mile,  a  suffi- 
cient aulitary  force  bebg|  sent  to  load  and  onlol^l  the 


goods.  2ndly,  Whether  the  aaid  railway  company  in 
the  event  of  a  regiment  of  soldiers  being  marched  by 
road  is  bound  to  convp.y  on  their  railway  the  public 
baggage,  stores,  and  arms  of  such  regiment,  the  aame 
not  being  gunpowder  or  other  combustible  matter,  at 
the  rate  of  twopence  per  ton  per  mile,  although  no 
officers  or  soldiere  of  such  regiment  travel  in .  the 
train  with  the  baggage  other  than  and  except  a  suffi- 
cient militaiy  force  to  load  aud  unload  the  baggage 
stores  and  arms  so  conveyed.  If  the  Court  shaU  be 
of  opinion  that  both  or  either  of  the^oye  questions 
the  railway  company  was  bound  to  carry  the  baggage, 
stores,  and  arms  thereon  respectively  mentioned,  at 
the  rate  of  twopence  per  ton  per  mile,  then,  the  judg- 
ment is  to  be  entered  for  the  Crown  on  both  or  either 
of  the  questions  for  the  sum  of  J6.2  13s.  lOd.  or 
£11  7s.  6d.,  or  £1  6s.  id.,  as  the  Court  shall  de- 
cide^ bnt  if  the  Court  should  be  of  opinion  that  the 
railway  company  was  not  bound  in  either  case,  or  was 
bound  in  one  and  not  bound  in  the  other  case,  to  carry 
the  baggage,  stores,  and  arms,  at  the  rate  of  twopence 
per  ton  per  mile,  then  the  judgment  shall  bd  entered 
for  the  said  railway  company  on  both  or  one  of  the 
questions  as  the  Court  shall  decide;  the  Couit  to  be 
at  liberty  to  amend  this  case,  and  to  draw  such  con- 
clusion as  a  jury  might'* 

W.  H.  Oriffith  appeared  for  the  Attorney- 
General. — By  the  5  th  &  6th  Vict.,  cap.  55, 
section  20,  it  was  enacted,  *<  that  whenever  it  shall 
be  necessary  to  move  any  of  the  officers  or 
soldiers  of  her  Majesty's  forces  of  the  line,  ordnance 
corps,  mrines,  military  or  the  police  force  by  any 
railway,  the  directors  thereof  shall  and  are  hereby  re- 
quii*ed  to  permit  such  forces  respectively,  with  their 
baggage,  stores,  arms,  and  ammunition,  and  other  ne- 
cessaries and  things,  to  be  conveyed  at  the  usual  hours 
of  starting,  at  such  prices,  and  upon  such  conditions 
as  may  from  time  to  time  be  contracted  for  between 
the  S<*cretary-at-War  and  snch  railway  companies  for 
the  conveyance  of  such  forces,  on  the  productiion  of  a 
route  or  order  for  their  conveyance  signed  by  the 
proper  authorities."  The  practice  after  the  passing 
of  this  Act  was  for  the  railway  company,  and  an 
agent  or  officer  on  behalf  of  the  Crown,  to  bargain  on 
the  snm  to  be  given  by  the  Crown  to  the  Companies, 
thia  system  was  altered  in  the  year  1844,  by  the  pass- 
ing of  the  7  &  8  Vict.,  c  85,  s.  12.  By  that  sec- 
tion, after  reciting  the  5  ^  6  Vict,  c.  55,  s.  20, 
enacts  that  **  all  railway  companies  which  have  been 
or  shall  be  incorporated  by  any  Act  of  the  present  or 
any  fnture  session,  shall  be  bound  to  provide  such 
conveyance  as  aforesaid  for  the  said  military,  marino, 
and  police  forces,  at  fares  not  exceeding  two  pence 
per  mile  for  each  commissioned  officer  proceeding  ouu 
duty,  such  officer  being  entitled  to  conveyance  in  a 
first-class  carriage,  and  not  exceeding  one  penny  for 
each  soldier,  marine,  and  private  of  the  militia  or  police 
force,  and  also  for  each  wife,  wido^,  or  child  above 
12  years  of  age  of  a  soldier  entitled  by  Act  of  Parlia- 
ment, or  by  competent  authority  to  be  sent  to  their 
destination  at  the  public  expense,  children  nnder  three 
yearil  of  ag9  so  entitled  being  taken  free  of  charge, 
and  children  of  three  yean  of  age  or  upwards,  bnt 
under  twelve  years  of  age  so  entitled,  being  taken  at 
the  half  price  of  an   adult;    and    such    sokiiom. 


aa 


TBE  IBIiSH  JtJBIBT. 


marines,  and  prlyales  of  the  militia,  or  police 
force,  and  their  wiyea,  widows,  and  children 
so  entitled,  being  conveyed  in  canmges,  which 
shall  be  pnnrided  with  seats,  with  snffidenl 
space  for  the  reasonable  accommodation  of  the  persons 
oonvejed,  and  which  shall  be  protected  against  the 
weather;  provided  that  every  officer  conveyed  shall 
be  entitled  to  take  with  him  I  cwt  of  personal  Ing- 
gage  withoot  extra  charge,  and  every  soldier,  marine, 
private,  wife  or  widow,  shall  be  entitled  to  take  with 
him  or  her  ^  cwt  of  personal  luggage,  without  extra 
charge  all  excess  of  the  above  we^hto  of  personal  lug- 
gage, being  paid  for  at  the  rate  of  not  more  than 
one  halfpenny  per  pound,  and  all  public  baggoffe^ 
stores,  arms,  aromnoition.  and  other  necessaries  and 
things  (except  gunpowder  and  other  combustible  mat- 
ters, which  the  company  shall  only  be  bound  to  con- 
vey at  such  prices  and  upon  such  conditions  as  may 
be  from  time  to  time  to  time  contracted  for  between 
the  Secretary  at  war  and  the  company)  shall  be  con- 
veyed at  charges  not  exceeding  two  pence  per  ton  per 
mile,  the  assistance  of  the  military  or  other  forces 
being  given  in  loading  and  unloading  such  goods**' 
Under  this  last  section,  all  public  arms  and  stores  sent 
by  the  line  of  railway  by  the  commander-in-chief, 
should,  as  public  bagcage,  be  conveyed  at  two  pence 
per  mile.  By  public  baggage  it  is  submitted  is  meant 
the  baggage  belonging  to  any  moving  brigade  or 
regiment. 

^reu;«<#r,  Q.C,oontr8— The  expression  **  public  bag- 
gage" in  the  sec.  of  the  Act  above  last  mentioned  is  the 
^^g^g^  belonging  to  so  much  of  the  brigade  or  regi- 
ment as  is  in  motion  on  the  railway.  Under  this  nomen 
generalisiimumt ''  public  baggage,"  might  be  included 
the  whole  furniture  of  Dublin  Castle,  nay  all  the  furniture 
of  the  Government  offices  might  be  sent  along  the  line 
of  railway  for  two  pence  per  ton  per  mile,  with  a  sin- 
gle man  to  attend  thereto,  and  all  the  rest  of  the  men 
might  be  marched  by  the  high  road.  [Deasy,  B. — 
What  is  the  construction  of  the  Act  as  contended  for 
by  the  railway  company?  If  the  Government  send  a 
thousand  men  by  the  railway,  are  not  the  company 
bound  to  send  the  luggage  belonging  to  that  number 
of  men?]  The  company  are  bound  to  carry  the  lug- 
gage belonging  to  the  thousand  men  as  pnblic  baggage, 
it  the  men  are  also  carried  therewith,  and  charged  at 
two  pence  per  ton  per  mile,  a  price  far  under  what 
would  be  charged  for  any  other  body,  not  militaij, 
transporting  goods.  [Hughes^  B. — Do  yon  contend 
that  if  a  regiment  of  800  men  strong  is  to  be  moved 
from  Dublin  to  Cork,  and  that  100  men,  that  is,  one- 
eighth  of  that  regiment,  are  sent  by  the  railway,  and 
700  men  are  marched  by  the  high  road,  then  that 
the  company  are  bound  only  to  carry  one-eighth  of 
the  baggage  at  the  rate  of  two  pence  per  ton  per  mile  ?] 
That  is  predsely  the  view  taken  by  the  railway  com- 
pany. iDeasy,  ^.— Your  refusal  was  not  a  refusal 
to  carry  a  portion  of  the  luggage  or  public  stores,  but 
a  refusal  to  carry  the  whole.  The  allegation  is,  that 
you  refused  to  carry  any  portion,  and  it  does  not  ap- 
pear that  you  agreed  to  carry  any  portion  of  oublic 
stores  in  proportion  to  the  number  sent  by  the  railway]. 

Coffeg,  on  the  same  side^ — ^We  may  be  constrained 
to  ask  for  leave  to  amend  that  portion  of  the  case  should 
it  become  necessary  so  to  do.  The  construction  which  the 


SoHcttor^Genend  soof^  to  affix  to  the  words  **  pnbDe 
baggage"  would  involve  an  ahsordity;  therdiiy  the 
railway  company  would  loeeoonslderaUy,  inasmach  as 
the  real  gain  was  on  the  transport  of  the  men,  the 
conveyance  of  the  luggage  being  merely  at  a  nominal 
snm,  and  fiur  under  what  the  public  paki  per  ton  for 
baggage.  An  Act  of  Parliament  shall  not  be  con- 
stmed  in  a  manner  so  as  to  inflict  a  flagrant  injustice. 
In  Perry  v.  Skinner  (2  M.  A  W.  471),  Baron  Parke 
said  that  '*  The  mle  by  which  we  are  to  be  gaided  is  to 
look  at  the  precise  words,  and  to  constme  them  In  the 
ordinary  sense,  nnless  it  would  lead  to  any  absurdity 
or  manifest  injustice,  and  if  it  should  so  do,  that  could 
not  have  been  the  mteotion  of  the  Legislatore,  we 
must  pnt  a  reasonable  constmetkm  on  tbdr  words." 

The  SoUdtor-Oeneral  in  reply.— The  case  hers  is 
not  that  put  by  the  other  side  of  the  whole  furniture 
of  Dublin  Castle  being  transported,  but  that  the  bsg- 
gage  of  a  regiment  in  motion,  no  matter  how  that 
regiment  is  moved,  is  pnblic  baggage,  and  as  such 
must  be  conveyed  at  the  rate  of  two  pence  per  ton. 
[FUzgerald,  B.—^htX  is  public  baggage?  Does  it 
belong  to  the  moving  body?]  Yes,  to  the  moving 
body,  no  matter  how  that  body  is  moved.  Pnt  the 
case  of  an  insurrection  or  invasion.  What  an  absur- 
dity would  not  the  construction  contended  foir  on  the 
other  side  involve,  could  the  company  refuse  to  convey 
baggage  then  as  pnblic  baggage.  This  question 
deeply  affects  every  railway  company  in  the  kingdom. 

[Fitzgerald,  R — What  is  occurring  to  me  is,  that  we 
have  no  jurisdiction  whatever  in  this  matter;  by  the 
30th  section  of  3  &  4  Vict.,  c.  105,  |X>wer  was 
given  to  **  th3  parties  in  any  action  or  information  after 
bsue  joined  to  state  the  facts  of  the  case  for  the  opinioa 
of  the  Court,  and  to  agi^ee  that  a  judgment  shall  be 
entered  for  the  plaintifi'or  defendant,  as  the  Court  shall 
think  fit,  and  judgment  shall  be  entered  accordingly.'* 
Is  not  that  Act  repealed  by  the  Common  Lav 
Procedure  Act,  1853  (16  &  17  Vict,  ch.  1 13,  Sche- 
dule A)?]  The  30th  section  is  repealed  by  Schedule 
A.  of  the  Common  Law  Procedure  Act,only  sofar  asit 
reUtes  to  personal  actions  and  actions  in  ^'ectment, 
but  in  every  other  case  by  the  8rd  section  it  is  in  full 
force.  The  thurd  section  is  as  follows:—^'  From  and 
after  the  commencement  of  this  Act,  the  several  Acts 
and  parts  of  Acts  set  forth  in  the  Schedule  A.  to  this 
Act  annexed,  so  far  as  the  sud  Acts  or  parts  of  any 
Act  relate  to  personal  actions  or  actions  of  ^ectment 
in  the  Superior  Courts  of  Law  in  Ireland,  and  no  fur- 
ther or  otherwise,  and  to  the  extent  to  which  such  Acts 
or  parts  of  Acu  are  by  such  schedule  expressed  to  be  re- 
pealed, are  hereby  repealed,  except  as  to  anything  done 
before  the  commencement  of  this  Act,  and  except  so 
fiu*  aa  may  be  necessary  fbr  the  purpose  of  supporting 
and  continuing  any  proceeding  heretofore  taken  upon 
any  action  brought  before  the  commencement  of  this 
Act,  and  except  as  to  the  recovery  or  application  of 
any  penalty  for  any  offence  which  shall  have  been 
committed  before  the  commencement  of  this  Act." 
Therefore,  that  section,  as  far  as  the  present  case  goes, 
is  m  full  force;  yet  even  apart  from  that  section,  the 
Court  has  full  power  under  the  92nd  section  of  13  & 
14,  Via  c  1 13  (Common  Law  Procedure  Act>  [FUt- 
gerald,  B. — That  section  does  not  deal  with  informa- 
tions.   Hughes,  B.-^l  apprehend  that  neither  under 
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the  sedioiifl  of  tb«  Commoo  Lav  Procedore  Act> 
aor  of  Pigots  Act,  has  the  Coort  way  jorisdiction.  In 
both  ihoM  Aoctioua,  jarisdiction  b  given  to  the  Conrt 
to  deal  with  the  case  where  the  partiea  state  a  qnea- 
tkw  for  the  opinion  of  the  Conrt.  The  expression 
**  pftrtiesy"  I  apprehend,  has  reference  to  subjects  of 
the  Grown,  and  not  to  the  Crown  itself.] 

DsaaTf  B. — ^This  is  a  case  of  great  importance  to 
tlie  Grown  and  to  the  defendants.  My  brother  Fitv- 
geraldsoggests impanelling  a  j 017,  and  taking  a  yerdict 
pro  forma \  the  Court  will,  on  a  further  day,  hear 
eonnadi  on  the  point  of  jurisdiction. 

i^or.  34«*— rAe  SoUcitor-General^  on  the  part 
of  die  Crown,  said  that  he  was  not  prepared  to  rely 
on  the  92nd  section  of  the  Procedure  Act;  he,  how- 
ever, thought  that  the  parties  were  fully  authorised 
by  the  60th  section  of  Pigot's  Act,  to  state  the  facts 
for  the  opinion  of  the  Court. 

Jan.  12, 1864.^FiTZGBRALD,  B.^In  this  case  of 
The  Attomeif'Gtneral  v.  The  Oreat  Southern  and 
WmUm  RaUwayt  we  expressed  a  doubt  last  Term 
whether  we  had  any  jurisdiction;  the  Solidtor-Gene- 
rml  then  referred  os  to  the  50th  section  of  the  3  ds  4 
Vid^  c  105.  The  Court  are  of  opinion  after  con- 
aidering  the  point,  that  there  is  no  jurisdiction  under 
that  statute;  by  that  section  it  is  enacted  that  it  shall 
be  lawful  for  the  parties  in  any  information  afier 
ieeoe  joined  by  consent,  and  by  order  of  any  of  the 
jndgea  of  the  superior  Courts,  to  state  a  case  for  the 
ofHuion  of  the  Court,  and  the  parties  are  thereby  em- 
powered to  agree  that  judgment  shall  be  entered  for 
the  plaintiff  or  defendant;  that  action  has  no  reference 
to  cases  where  issue  is  not  joined.  Issue  has  not  been 
joined  here;  as  the  case  now  stands,  we  have  no  juris- 
diction, and  that  we  cannot  therefore  proceed. 

On  agreement  between  the  Crown  and  the  defend- 
ant, the  suggestion  thrown  out  by  Fitsgerald,  B.,  was 
adopted,  and  the  fbllowing  Order  was  then  made: — 

^  By  consent  let  the  special  case  be  turned  into  a 
apodal  Terdict  to  be  taken  before  the  Lord  Chief 
Baron  at  the  next  Nisi  Prius  sittings.  The 
judgment  to  be  given  thereon  without  further 
expense  or  argument.** 

The  aboYO  facts  were  found  by  special  yerdict  at 
a  trial  had  at  the  sittings  after  Hilary  Term,  1664. 

AprU  l6*-FrrzoKBALii,  B.,  (having  read  the  facts 
which  were  found  by  the  special  verdict,  and  also 
the  12th  section  of  the  7  4b  8  Vict.,  c  85,  which 
ia  ^ven  above  in  Mr.  Griffith's  argument). — The 
qoeatioa  we  have  now  to  decide  is,  whether  the  charge 
made  for  conveying  the  baggage  was  an  overcharge 
or  not  The  Attomey-Geoeral  contends  that  the 
company  were  bound  to  carry  as  public  baggage  the 
luggage  of  the  regiment,  same  not  being  gunpowder 
or  other  combustible  material,  at  Che  rate  of  twopence 
per  ton  per  mile,  when  a  snfliciont  number  of  military 
were  sent  in  charge  to  load  and  unload  same,  and 
that,  DO  matter  whether  the  whole  brigade  was 
carried  or  not.  The  defendants,  on  the  other  hand,  in- 
sist that  they  were  only  bound  to  carry  such  luggage 
aa  public  baggage  as  belonged  to  so  much  of  the  bri- 
gade as  were  carried  on  their  railway  at  the  rate  pro- 
vided for,  apd  that  the  baggage  so  conveyed  by  them  be- 
yond the  actual  luggage  of  the  men  carried  was  not 


public  baggage  in  the  contemplation  of  the  12tb  sec- 
tion.  I  am  unable  to  acquiesce  in  this  view  of  the 
case.  It  seems  to  me  that  when  the  public  luggage 
is  placed  in  the  charge  of  any  number  of  men  belong* 
ing  to  the  military,  police,  or  other  forces  travelling 
along  the  line,  that  that  luggage  is  public  baggage. 
It  is  in  the  charge  of  the  men  travelling;  it  is  theirs 
in  the  only  sense  in  which  public  baggage  can  be 
theurt;  it  is  committed  to  their  charge,  and  therefore 
the  company  were  bound  to  carry  it.  My  brother 
Deasy,  who  is  engaged  at  the  Consolidated  Nisi  Prius, 
and  for  whom  1  have  read  this  judgment,  fully  concurs 
in  the  view  I  have  taken  of  the  case. 

HuQHXB,  B.,  observed  that  this  wss  the  unanimous 
ojHuion  of  the  Bench. 

Judgment  far  the  Crown. 


SooRB  V.  MuRPBT...*/an.  30. 
Pleading  ^Embarrassing  defence — Immaterial  issue. 

When  the  summons  cmd  plaint,  which  wasfornudieious 
prosecution,  complained  that  the  defendant,  foisdy 
and  maUdoudy,  and  without  reasonable  or  proba  - 
hie  cause,  on  the  lih  February,  1863,  appeared  be- 
fore one  W.  M.,  a  justice  of&e  peace  in  and  for  the 
county  oj  C,'  andduxrged  the  plaintiff  that  she  did, 
on  the  \6th  January,  1863,  at  CootehiU  Quarter 
Sessions,  at  the  hecuing  of,  ire,  conmU  wilful  and 
corrupt  perjury  in  giving  her  evidence;  and  upon 
said  charge  defendant  proeuredsaid  W.M.  to  issue  a 
summons  inwriting^  signedbysaid  W.  i/.,  wherein 
the  defendant  was  complainant,  and  the  plaintiff 
was  defendant,  whereby  the  plaintiff  was  com- 
manded to  appear  as  defendant  on  the  hearing  of 
said  complaint,  jrc;  *^  and  ^  plaintiff  saUhthtJt 
in  obedience  to  and  pursuance  of  said  summons  she 
did  personally  appear  at  the  time  and  pHace  men- 
tioned in  said  summons  at  said  petty  sessions  before 
certain  justices  in  and  for  said  county  presiding  at 
such  sessions;  but  the  dtfendant  not  having  any 
grounds  or  evidence  to  support  said  false  and  maU- 
eious  charge,  did  not  swear  any  depositions  against 
the  plaintiff  before  the  said  justices,  and  the  defen- 
dant has  not  further  prosecuted  his  said  complaint^ 
but  has  deserted  and  abandoned  same,  and  the  said 
prosecution  is  wholly  ended  and  determined."  De- 
fendant pleaded  thereto  ^'That  the  defendant  did 
euppoti  M«  said  charges  by  sworn  evidence  before 
the  said  justices,  who  thereupon  duly  made  an  order 
that  infirmations  should  be  sent  forward  to  the  as- 
sises in  and  for  [said  county,  and  that  the  de- 
fendant has  not  deserted  or  abandoned  hie  said 
complaint  and  prosecution,  nor  is  same  ended  and 
abandoned,  as  in  said  counts  alleged,  and  there- 
fore,^ irc^  Held,  that  the  defence  should  be  set 
aside  as  raising  an  immatial  issue  as  to  whether 
M«  evidence  taken  before  the  magietraies  was  re- 
duced to  uniting  or  not* 

This  was  an  application  to  set  aside  the  second  defence 
to  the  first  and  second  counts  of  the  writ  of  summons 
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and  plaint  as  embarrassing.    The  plaint  was  as  fol- 
lows:-—** Victoria,  &c   Charles  Murphy  is  sammoned 
to  answer  the  complaint  of  Anne  Scorr,  the  plaintiff^ 
who  complains,  for  that  before  the  committing  of  the 
grievances  by  the  defendant  herein-after  mentioned,  to 
wit,  on  16th  of  January,  1863,  in  the  Civil  Bill  Court 
in  and  for  the  Connty  of  Cavan,  holden  at  Cootehill,  in 
the  division  of  Cootehill  and  for  said  county,  before 
the  chairman  of  the  quarter  sessions  of  the  said 
connty,  a  certain  action  of  ejectment  by  civil  bill  for 
overholding  was  tried,  wherein  the  defendant  was  the 
plaintiff,  and  one  Rose  M*Keou  was  defendant;  and 
the  plaintiff  further  saith,  that  upon  the  said  trial  the 
p'aiutiff  was  duly  sworn  and  examined,  and  gave  oer- 
tani  evidence  as  a  witness  for  and  on  behaif  of  the 
said  Rose  M'Keon  on  sud  trial  before  said  chairman. 
And  the  plaintiff  further  saith  that  afterwards  the 
defendant,  falsely  and  maliciously,  and  withont^rea- 
sonable  or  probable  cause,  on  the  7th  day  of  February, 
1863,  appeared  before  William  Murray,  a  justice  of 
the  peace  in  and  for  the  County  of  Cavan,  and  charged 
the  plaintiff  that  she  did,  on  the  said  I6tb  of  January, 
1863,  at  Cootehill  Quarter  Sessions,  on  said  day,  and 
at  the  hearing  of  said  action  of  ejectment  pending  in 
said  Court,  commit  wilful  and  corrupt  perjury  in  giv- 
ing her  said  evidence,  and  upon  said  charge  procured 
the  said  justice  to  issue  a  summons  in  writing  signed 
by  said  justice,  wherein  said  C.  Mnrpy,  the  now  defen- 
dant, was  complatnanC,  and  the  plaintiff  was  defendant, 
and  whereby,  after  reciting  said  charge,  the  plaintiff  was 
commanded  to  appear  as  a  defendant  on  the  hearing 
of  said  complaint  at  Cootehill  Petty  Sessions  in  said 
county  on  the  14th  day  of  February,  1863,  at  eleven 
o*clock  in  the  forenoon,  before  such  justices  as  should 
be  then  there.     And  the  plaintiff  further  aaith,  that 
afterwards,  to  wit,  on  the  8th  day  of  February,  1 863, 
the  defendant  caused  the  plaintiff  to  be  served  with 
the  said  summons  in  the  said  town  of  Cootehill,  within 
the  said  petty  sessions  district;  and  the  plaintiff  saith 
that,  in  obedience  and  pursuance  of  said  summons,  she 
did  personally  appear  at  the  time  and  place  mentioned 
in  said  summons  at  said  Petty  Sessions  before  certain 
justices  in  and  for  said  connty  presiding  at  said  ses- 
sions, but  the  defendant,  not  having  any  grounds  or 
evidence  to  support  said  false  and  malicious  charge, 
did  not  swear  any  depositions  against  the  plaintiff  be 
fore  the  said  justices,  and  the  defendant  has  not  fur- 
ther prosecuted  his  said  complaint,  but  has  deserted 
and  abandoned  same,  and  the  said  complaint  and  pro- 
secution is  wholly  ended  and  determined,  and  by  rea- 
son of  the  premises  the  plaintiff  has'  been  injured  in 
her  reputation,  and  suffered  pain  of  body  and  mind, 
a^id  was  prevented  from  attending  to  her  business, 
and  incurred  expense  in  necessarily  preparing  to  de- 
fend, and  in  defending  herself  from  said  charge."  2nd 
count — *' And  for  that  the  defendant,  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause, 
on  the  7th  day  of  February,   1863,  appeared  before 
William  Murray,  a  justice  of  the  peate  in  and  for  the 
County  of  Cavan,  and  charged  the  plaintiff  that  she 
did,  on  the  16th  day  of  January,  1863,  at  Cootehill 
Quarter  Sessions,  at  the  hearing  of  a  certain  eject- 
ment, commit  wilful  and  corrupt  perjury,  and  upon 
said  charge  procured  the  sud  justice  to  issue  a  sum- 
mons in  writing  signed  by  the  said  justice,  wherein 


the  said  defendant  was  complat^aai.  and  the  plaintiff 
was  defendant,  whereby,  after  reciting  said  chai^  the 
pluntiff  was  oommadded  to  appear  as  a  defendant  on 
the  hearing  of  said  complaint  at  Cootehill  Petty  Ses- 
sions on  the  14tb  day  of  FebmaiT,  1863,  at  II 
o^clock  in  the  forenoon,  before  sndi  justice  as  ahoold 
be  there;  and  the  plaintiff  further  aaith  that  after- 
wards, to  wit,  on  the  8th  day  of  Febmaiy,  1863,  at 
Cootehill  aforesaid,  and  within  the  said  pet^  Sessloiia 
district,  the  defendant  caused  plaintiff  to  be  aerred 
with  the  said  summons,  and  In  obedience  and  ponraant 
to  said  suuimons,  she  did  personally  appear  at  tiie 
time  and  place  mentioned  in  said  summons,  at  the 
said  petty  sessions,  before  oertdn  juatioea  in  and  for 
said  connty  presiding  at  said  sessions;  but  the  deftm- 
dant  not  having  any  ground  or  evidence  to  support . 
the  said  false  and  malicious  charge,  did  not  swear  any 
dqxmtions  against  the  plaintiff  before  said  justices, 
and  the  defendant  has  not  further  prosecuted  his  said 
complaint,  but  has  deserted  and  abandoned  the  same, 
and  the  said  complaint  and  prosecution  is  wholly 
ended  and  determined,  and  by  reason  of  the  premisc» 
the  plaintiff  has  been  injured  in  her  reputation,  and 
suffered  pain  of  body  and  mind,  and  was  prevented 
firom  attending  to  her  bnstness,  and  incurred  expense 
in  necessarily  preparing  to  defend  herself,  and  in  de- 
fending herself  from  the  said  charge,  to  the  plaintiff's 
damage  of  £250  "    To  the  above  plaint  the  defen- 
dant filed  the  following  defences:—'*  The  Mid  Charles 
Murphy  appears  and  takes  defence  to  the  action  of  the 
plaintiff,  and  says,  that  admitting  the  commission  of 
the  alleged  grievances,  he  did  not  commit  the  same, 
or  any  of  them,  maliciously,  nor  without  reasonable  or 
probable  cause,  in  manner  and  form  as  in  the  plaint  is 
alleged ; "  2iu]Iy,  and  for  a  further  defence  by  leave  of  t ho 
Court  that  the  charge,  complaint,  and  prosecution  ro.- 
spcctively  mentioned  in  the  first  and  sccoud  counts  of 
said  summons  and  plaint  are  one  and  the  samey  and 
that  the  defendant  did  support  the  said  eharges  by 
sworn  evidence  before  the  said  justices,  who  there- 
upon duly  made  an  order  that  informations  should 
be  sent  forward  to  the  Assizes  in  and  for  the  said  coun- 
ty, and  that  the  defendant  has  not  deserted  or  aban- 
doned hie  said  com])laint  and  pix)8epution,  nor  Is  same 
ended  and  abandoned  as  m  said  counts  alleged,  and 
therefore,"  &c     The  grounds  on  which  the  present 
application  was  made  were,  firstly — becanse  the  de- 
fendant by  the  allegation,  that  the  compUdnt  and 
prosecution  in  the  first  and  second  count  menttooed 
were  one  and  the  same,  has  unduly  attempted  to  con- 
fine the  plaintiff  to  one  cause  of  action  in  respect  of 
the  causes  of  action  in  the  first  and  second  counts  of 
the  plaint,  respectively  mentioned;  secondly— becaiae 
it  alleged  by  way  of  defence  to  the  said  action  that 
the  defendant  did  support  the  said  chai^ges  In  the 
plaint  mentioned  by  sworn  evidence  before  the  said 
justices,  who  thereupon  duly  made  an  order  thereon 
that  informations  should  be  sent  forward  to  the  as* 
sizes  for  the  Connty  of  Cavan,  and  also  traversed  the 
allegations  in   said    counts    respectively   contained, 
namely,  that  the  defendant  deserted  and  abandoned 
his  said  complaint,  and  becanse  the  issue  proposed  to 
be  nused  by  the  said  new  matter  intlx)dnoed  into  said 
defence  is  immaterial,  and  because  the  said   defence 
traversed  what  was  not   alleged  in  either  of  the 
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of  the  pliant,  vis./  that  the  defeDdsnt 
aapported  the  said  charges  bj  sworn  evideooe  before 
aaid  jnsticesi  and  because  the  defooce  was  doable 
and  bad  for  dnplicit^,  and  because  said  defence  was  in 
ether  respects  uncertain,  informal,  and  insufficient. 

M^Makam  (with  ./oAfi  Richco'dgon)  in  support  of 
the  motion. — ^The  second  defence  is  bad  in  alleging 
that  the  charge,  complidnt,  and  prosecution  respee- 
tiTclj  mentioDed  in  the  first  and  second  count  of  the 
plaint,  are  one  and  the  same — Edmonds  v.  Walker 
(2  Ghittj  R.,  291X  there  the  declaration  having  in 
the  first  and  second  counts  alleged  the  composing  and 
poblishing  of  two  libels,  the  defondaut  in  his  plea  of 
jnstification  stated,  «*  that  the  libels  to  set  forth  were 
one  and  the  same  supposed  libel,  and  not  other  or 
diffBreot  sopposed  libeb,^'  and  it  was  held  on  demur- 
rer thai  the  pleas  were  bad  on  this  ground.  Vide  also 
MKiurd^^.O^DriacoU  (3  T^r.  571);  3  Chitty  on  11. 
7Ui  ed^  54dL  The  second  objection  to  the  plea  was 
tbsft  it  was  alleged  that  the  defendants  sappoited  their 
dutfge  \xf  sworn  evidence  before  the  justices;  this 
plea  b  ianltj  in  thus  setting  forth  evidence  token  be- 
fore the  magistrate  in  a  manner  not  contemplated  by 
the  14th  section  of  the  Petty  Sesrions  Act,  14  &  15 
Vie.,  c  93,  s.  14;  that  section  directs  that  evidence 
in  indictable  oflfbnoes  shaU  be  by  takmg  depositions  on 
oath  aad  in  writing  (not  as  alleged  in  the  plea  by  mere 
sworn  statements),  and  such  depositions  shall  be  read 
over  to  and  signed  by  the  witnesses,  and  also  by  the 
jostices;  and  the  19th  section  of  thesaid  kst-mentioned 
Ace  durects  how  the  informations  are  disposed  of,  via., 
the  justices  at  Petty  Sessions  shall  transmit,  or  cause 
the  Gleik  of  Petty  Sessions  to  transmit  the  Informations 
reeeived  from  any  justice  out  of  petty  sessions,  &c,  to 
the  Clerk  of  the  Crown  of  the  county  where  the  same 
shall  relate  to  any  matter  to  be  tried  at  the  assizes,  or  to 
the  Clerk  of  the  Peace  where  same  shall  relate  to  any 
matter  to  be  tried  at  the  quarter  sessions;  it  thus  ap* 
pears  that  mere  sworn  evidence,  not  reduced  to  wri- 
ting, Is  a  nullity,  and  no  i^sue  could  be  sent  to  a  jury 
thereon.  The  proper  pica  to  have  put  in  would  liave 
been  sunply  a  traverse  of  the  determination  of  the 
prosecation,  and  no  more;  but  the  plea  as  it  now 
stands*  raises  an  unmaterial  isdue,  namely,  whether 
the  efSdence  taken  before  the  magistrates  was  re- 
duced to  writmg  or  not 

Jamn  P.  HamUion,  contra. — ^Tbe  first  objection 
cannot  prevail;  the  defence  accords  with  the  system 
of  pleading  introduced  by  the  Common  Law  Procedure 
Act»  Bi  56.  The  pleadingis  good  in  subsunce,  and  there- 
fore sufficient.  The  8 1  St  sec  of  the  Act  enacts  that 
every  defence  or  other  pleading  which  shall,  with  all 
reasonable  deamess  and  distinctness,  state  all  matters 
necessary  for  the  defonce,  shall  be  sufficient 

PSaoT,  C.  B — The  first  objection  raised  to  the 
pleading  is  upon  mere  technical  grounds. 

HooBES,  B.— Upon  the  second  ground,  the  plea  is  bad, 
as  raising  an  immaterial  issue,  namely,  whether  the  evi- 
dence taken  before  the  magistrates  at  Cootehill  Petty 
Hes4ons  was  sworn,  or  was  deposed  to  and  committed 
to  writing  as  required  by  the  Petty  Sessions  Act 

Defenoi  8€t  aside* 


Fox  V.  BbodibIck. — April  16. 

Pteadinff— Action  for  Ubd^DeJenee^PubUoaiion  oj 
libd  tjf  nUdake — Demurrer  thereto. 

To  a  summons  and  jtUxivl  for  composing  andpubUsh" 
ing  a  certain  libel  {which  libd  in  substance  charged 
thai  the  plaintiffs  whUe  in  defendants  employment 
as  his  shop  assistant^  received  certain  monks  due  to 
defendani  by  a  customer^  which  As,  the  plaintiffs 
failed  to  account  for^  and  fraudulently  converted 
same  to  his  own  use).  Defendant  pleaded  in  ef- 
fect^ after  stating  facts  by  which  he  was  induced  to 
believe  the  truth  of  the  charge  in  the  Ubel  set  forth^ 
thai  the  libel  complained  of  was  m  thejorm  of  a 
Utter  intended  by  the  defendani  to  be  written  and 
addreased  to  the  pLaxniiff^  and  to  be  received  only  by 
him;  thai  the  letter  was  written  bona  fide,  and  with-- 
out  maUee^  and  was  intended  to  obtam  payment  of 
certain  monies  received  by  the  plainiiff  whUe  in  de- 
fmdai^B  employmenit  and  that  the  letter  was  sealed^ 
and  by  pure  mistake  directed  to  one  E^  and  not  to 
the  plaintiff;  that  JT.  was  then  the  employer  of  the 
said  plaintiff  and  received  same  in  due  course  of 
pod.  On  demurrer  to  the  defence^  it  was  Heldt 
that  the  averment  of  publication  by  mistake  woe  no 
answer  to  the  cause  of  action. 

This  case  came  before  the  Court  on  demurrer  taken  by 
the  plaintiff  to  the  defendant's  fourth  defence.  The 
summons  and  plaint  was  for  libel,  and  complained, 
*'  For  that  whereas  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievances  hereinafler 
mentioned,  was  and  now  is  a  shop  assistant,  and  hath 
always  exercised  and  still  exercises  the  trade  and  call- 
ing of  a  shop  assistant,  and  whereas  the  said  plaintiff 
before  and  at  the  time  of  the  committing  of  the  griev- 
anoes  herein-aftor  mentioned,  was  employed  in  a  posi- 
tion of  trust  and  confidence  as  shop  assistont  with  one 
Edward  Keevil,  yet  the  defendant,  well  knowing  the 
premises,  but  contriving  and  maliciously  intending  to 
injure  the  plaintiff  in  bis  good  name  and  roputotion, 
and  to  cause  it  to  be  suspected  and  beUeved  that  he 
the  said  plaintiff  was  guilty  of  embeazlement,  miscon- 
duct, and  dishonesty  in  his  said  trade  and  calling, 
fidsely,  wickedly,  and  maliciously,  did  compose  and 
publish,  and  procure  to  be  composed  and  published,  and 
did  deliver  and  publish  to  the  said  Edward  Keevil  of 
and  concerning  the  plaintifl^  and  of  and  concerning 
him  in  relation  to  his  trade  and  calling  a  certoin  false 
and  malicious  libel  in  the  words  and  figures  followin^^ 
that  is  to  say,  **  Mr.  Fox  (meaning  the  plaintiff)* 
your  letter  to  Mr.  Carroll  has  been  banded  me  (mean- 
ing the  defendant)  regarding  a  small  balance  against 
Mr.  Luke  M^Dermott,  which  debt  you  contracted  with 
Mr.  M^Dermott  (meaning  the  said  Luke  M*Dermott) 
while  in  my  employment,  and  which  still  appears  to 
be  due  me.  May  I  request  the  amount  in  stamps  be- 
fore Saturday  next,  4s.  lOd.;  if  not,  I  will  hand  it 
over  for  collection.  Mr.  Carroll  has  no  recollection 
whatever  of  its  being  piud;  he  distinctly  denies  your 
telling  him  it  was  paid  at  any  time.  Yours,  Michael 
Broderick  (the  defendant).  Mr.  Carroll  will  prove 
this  on  oath**  (meaning  thereby  that  the  plaintifli; 
while  in  the  employment  of  the  defondant  as  shop 
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aasbtant,  had  been  gnilty  of  embeiuileineot  and  frao- 
duleot  and  diabouest  conduct,  and  had  not  paid  to  the 
defendant,  or  placed  in  his  till,  aa  was  the  duty  of  the 
platntifl^  the  said  balance  of  48.  lOd.  received  by  the 
phuntiff  as  the  produce  of  goods  sold  for  and  on  be- 
half of  the  defendant^  bnt  that  the  plaintiff  had  applied 
the  same  to  bis  own  nse,  to  the  plalntiflTs  damage  of 
£300. 

And  for  a  fnither  cause  of  action  the  plaintiff  says, 
that  whereas  the  plaintiff,  before  the  committing  of 
the  grievances  herein-after  mentioned,  had  been  re* 
tained  and  employed  as  shop  iissistant  by  the  said 
defendant,  and  whereas  assnch  shop  assistant  it  became 
and  was  the  dnty  of  the  sidd  plaintiff  to  place  in  the 
till  of  the  said  defendant  the  produce  of  all  goods  sold 
by  the  plaintiff  as  shop  assistant  for  the  defendant, 
and  he,  the  plaintiff  hath,  at  all  times,  and  in  all  in- 
stances, faithfully  performed  siud  dnty,   and  hath 
faithfnlly  performed  all  other  duties  of  said  employ- 
ment, and  whereas  the  pUdntiff^  before  and  at  the  time 
of  the  committing  of  the  smd  grievances,  had  quitted 
and  left  the  service  of  the  said  defendant,  and  was 
employed  by  and  in  the  service  of  one  Edward  Keevil 
as  shop  assistant,  yet  the  defendant,  well  knowing  the 
premises,  bnt  contriving  to  injure  the  plaintiff  in  hb 
said  trade  and  calUng,  and  to  bring  him  into  disrepute 
more  particularly  with  the  said  Edward  Keevil,  and 
to  canse  it  to  be  believed  that  the  smd  plaintiff  had 
been  guilty  of  gross  misconduct  in  his  trade  and  call- 
ing of  shop  assistant,  falsely  and  maliciously  composed  ' 
and  published,  and  procured  to  be  composed  and  pub-  r 
lished,  and  did  compose  and  deliver  to  the  said  Edward 
Keevil  of  and  concerning  the  plaintiff,  and  of  and  : 
concerning  him  in  his  calling  of  shop  assistant,  a  cer- 
tain malicious,  false,  and  defamatory  libel  in  the  words 
and  figures  foUowiug,  that  is  to  say,  *'Mr.   Fox 
(meaning  the  plaintiff,)  your  letter  to  Mr.  Carroll  has 
been  handed  to  me  regarding  a  small  balance  a^^ainsi . 
Mr.  Luke  M'Dermott,  which  debt  you  contracted  with 
Mr.  Luke  M^Dermott  (meaning  the  said  Luke  M'Der- 
mott)  while  in  my  employment,  and  which  still  ap- . 
pears  to  be  dne  me.    May  I  request  the  amonut  In  ' 
stamps  before  Saturday  next,  4s.  lOd.;  if  not  I  will 
hand  it  over  for  collection.     Mr.  Carroll  has  no  recol- 
lection whatever  of  it  being  paid;  he  distinctly  denies 
your  telling  him  it  was  paid  at  any  time.     Yours — 
M.  Broderick.     Mr.  GarroU  will  prove  this  on  oath 
(meaning  thereby  that  the  plaintl^  while  in  the  em- 
ployment of  the  defendant  as  shop  assistant,  had 
grossly  misconducted  himself  in  reference  to  a  certain 
balance  of  4s.  lOd.  due  to  the  defendant,  and  received 
for  him  by  the  plaintiff^  being  the  produce  of  goods 
sold  by  the  plaintiff  for  the  defendant  as  shop  assist- 
ant, that  he,  the  said  plaintiff  had  not  paid  same,  as 
was  his  duty  to  the  defendant,  or  placed  it  in  his  till, 
or  otherwise  accounted  for  same  with  the  defendant, 
so  that  he,  the  plaintiff^  was  and  still  remained  ac- 
countable to  the  said  defendant  for  the  same,  and  that 
one  Charles  Carroll,  a  book-keeper  in  the  service  of 
the  defendant,  would  prove  on  oath  that  the  plaintiff 
was  guilty  of  misrepresentation  in  writing  to  said 
Charles  Carroll  that  he,  plaintiff,  had  received  the 
money  so  due  by  the  said  Luke  M*Dermott,  and  placed 
the  same  in  the  defendant's  till,  and  that  he,  the 
plaintiff,  had,  as  was  his  duty,  informed  the  said 


Charles  Carroll  that  the  said  balance  was  pdd,  to  the 
plaiiitiff^s  damage  of  £300.^' 

To  the  above  pUint  the  following  defences  were 
filed: — '^The  said  Michael  Broderick,  the  defendant, 
appears  and  defends  the  action  of  the  said  Denis  Fox, 
the  plaintiff^  and  says  as  to  each  and  every  of  the 
several  paragraphs  in  the  pUint  mentioned,  and  for 
defence  thereto  separately  and  distributively  that  the 
words,  the  composing  and  pnbli:ihing  whereof  are  by 
said  pUint  respectively  complained  of  are  not,  nor  is  any 
of  them,  a  libel,  as  in  said  several  paragraphs  respec 
tively  alleged. — ^2ud.  A  nd  fur  further  defence  to  each  and 
every  of  the  several  paragraphs  in  the  pUint  men- 
tioned, and  for  defence  thereto  separately  and  distri- 
butively, the  defendant  says  that  he  did  not  compose 
or  publLih  the  said  wonls  in  any  of  the  said  para«  , 
graphs  respectively  mentioned  in  the  defamatory  senses 
thermn  respectively  alleged.— 3rd.  And  for  further  de- 
fence to  each  and  every  of  the  several  paragraphs  in  the 
plaint  respectively  mentioned,  and  for  defeaoe  thereto 
sepai-ately  and  distributively,  the  defendant  aays  that 
he  did  not  publish,  or  canse  or  procure  to  be  published, 
the  said  supposed  libel  as  in  each  or  any  of  the  said 
several  paragraphs  of  the  plaint  respectively  allied 
and  stated. — 4th.  And  for  further  defence  to  each  and 
every  of  the  several  paragraphs  in  the  plaint  respec- 
tively mentioned,  and  for  defence  thereto  separaiely 
and  distributively,  the  defendant  says  that  before  (he 
writing,  composing,  or  publishing  of  said  supposed 
libel  in  each  and  every  of  said  paragraphs  respectively 
mentioned  and  set  forth,  he,  the  defendant,  carried  on 
trade  as  a  general  country  shopkeeper,  to  wit,  at 
Castlerea,  m  the  County  of  Roscommon;  and  defen- 
dant further  says  that  the  plaintiff  was  for  a  time  in 
defendant's  employment  and  seiTice  as  A  ahop  assist- 
ant in  defendant*s  said  establishment  as  aforeaeud,  and 
defendant  further  says,  that  whilst  phuntiff  was  so  in 
defendant's  said  employment,  a  certain  peiBon  named, 
to  wit,  Luke  M'Dermott,  obtained  and  paichased  on 
credit  from  plaintiff,  as  such  shop  assistant  of  defen* 
daut,  certain  goods  of  defendant's  from  and  out  of  bii, 
the  defendant's,  said  establishment,  to  wi^  goods  of 
the  price  and  valne  of  four  shiUingii  and  ten  pence; 
and  defendant  further  says,  that  plauitiff  duly  entered 
the  fact  of  the  sale  of  said  goods  to  said  M^DermoU 
in  a  certain  ledger  or  book  of  defendant's  kept  for 
such  purpose  in  his,  the  defendant's  said  establiah- 
ment;  and  defendant  further  avere  and  aay8»  whilst 
plaintiff  was  so  in  defendant's  said  establishment,  be, 
the  defendant,  had  also  employed  therein  a  certain 
person  named  CanroU,  who  acted  for  defendant  m  the 
capacity  of  book  keeper;  and  defendant  av^rs  that  It 
was  the  duty  ofplaintifl;  whilst  in  defendant's  employ- 
ment, on  each  occasion  when  he,  the  plamti^  was 
paid  by  a  customer  any  money  for  or  on  account  of 
goods  previously  sold  on  credit,  immediately  there- 
upon to  inform  defendant's  said  book-keeper  of  the 
fact  of  such  payment  having  been  so  nuide,  m  order 
that  said  book-keeper  should  and  would  thereopou 
write  off  and  enter  the  fact  of  snch  payment  m  Ust 
the  defendant's,  said  books  so  contamlng  the  entiy  of 
such  previous  sale  on  credit  of  said  goods;  and  defen- 
dant avers  and  says  that  plaintiff  quitted  his,  the  de- 
fendant's, employment,  to  wit,  about  the  end  of  Octo- 
ber, 1863,  aud  subsequently  thereto^  and  before^  and 
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■t  the  Una  of  the  alidad  composing  and  pabliflhiiig 
ofnid  soppofled  libel  bi  eacb  of  said  psragrapba  of 
the  plaiat  respective!/  mentioaed  aod  stated;  he,  the 
piaiitti£t  had  entered,  and  then  was^  in  the  employ- 
ment of  one  Mr.  Edward  Keevil,  of  No.  27  Merchant's 
Qoaj,  in  the  citjr  of  Dablin;  and  defendant  farther 
arerB,  that  diortlj  after  he,  the  pUintifl^  so  qaitted 
hiB^  the  defimdant's,  said  emplojrment,  and  whibt  he« 
the  plaintiC  was  so  then  in  the  said  employment  of 
said  Mr.  Keevil,  his,  the  defendant's,  attention  was 
called  to  the  fiust,  that  said  acconnt  of  said  M^Dermott 
appeared  by  his,  the  defendant's,  said  books,  and  by 
the  said  entry  therein  in  plaintiff's  handWriting  not 
to  have  been  paid,  and  that  same  was  then  an  exist- 
mg  debt  doe  to  defendant  by  said  M^Dermott,  and 
thereupon  defendant,  bona  fide  and  honestly  believing 
that  saiil  debt  was  still  due  to  defendant   by  said 
H^Dermott,  he,  defendant,  cansed  an  application  to 
be  made  to  said  M'Dermott  for  the  amonnt  of  his  said 
aoconnt,  and  said  M'Dermott  thereupon,  and  in  reply 
to  such  application  for  payment,  alleged  that  he  had 
paid  the  amount  of  his  acconnt  to  him,  the  plaintiff, 
whilst  he  was  in  his,  the  defendant's  said  employment, 
and  defendant  says  that  he  thereupon  made  enqniries 
of  his  sud  book-keeper  whether  he  was  aware  of  such 
payment  having  been  in  fact  so  made  to  pluntifl^  and 
saiid  book-keeper  thereupon  stated  to  defendant  that 
he  was  not,  and  that  if  he  had  heard  of  snch  payment 
from  pbintif^  or  had  knovm  thereof,  he  would  forth- 
with have  marked  off  same  in  his,  defendant's,  sud 
books,  and  defendant  says  that  he  then  bona  fide  be- 
lieved  the  statements  so  then  made  to    him    by 
his  aaid  book-keeper;   and   defendant   avers    that 
he  therenpon  cansed  his  said  book-keeper  to  write  to 
fdaintiff    (who     was    then    in    said    Mn    Keevil's 
employment,  at  No.  27  Merchant's- quay,  Dnblin,) 
in  reference  to  said  transaction,  and  for  the  purpose 
of  enqohTng  from  plaintiff  whether  the  sud  debt  was 
stin  dne  or  not,  and  defendant  says  that  his  said  book- 
keeper in  reply  to  said  letter  so  written  by  him  to  plain- 
tiff for  aaid  purpose,  received  a  reply  from  plaintiff,  sta- 
ting amongst  other  matters  that  said  debt  so  dne  to 
defendant  by  M^Dermott  ^kZA  paid,  and  that  he  the 
pbuntiff  had,  whilst  in  defendant's  said  employment, 
told  him,  the  said  book-keeper,  that  it  was  so  paid; 
aod  defendant  says  that  said  last- mentioned  reply  of 
pfauntifb  was  handed  to  defendant  by  bis  said  book- 
keeper, who  therenpon  assured  and  stated  to  defend- 
ant that  the  plmntiff  had  never  informed  him  of  such 
debt  having  been  so  paid  or  handed  htm  the  amonnt 
thereof,  or  accounted  with  him  therefor,  and  that  he 
the  said  book-keeper  never  was  aware  that  same  had 
been  paid  until  it  was  so  as  aforesaid  stated  to  be 
so  by  said  M^Derroott  and  by  plaintiff,  and  said  book- 
iLceper  thereupon  said  to  defendant  that  he  was  ready 
to  depose  on  oath  that  plaintiff  had  not  so  informed 
him  of  said  payment,  and  that  his,  the  plaintiff's  alle- 
gations in  that  behalf  were  fatoe;   and    defendant 
avers  that  he  then,  and  down  to  and  at  the  time  of 
the  said  alleged  composing  and  publishing  of  said  sup- 
pmed  libd  in  each  of  said  paragraphs  respectively 
mentioned  bona  fide  and  honestly,  believed  the  sud 
statements  eo  then  made  to  him  by  his  said  book- 
keeper were  true,  and  that  plaintiff  had  so  received 
eaid  money  of  defendants  by  virtue  of  his  said  em- 


ployment, and  whilst  in  his  the  defendant's  said  em- 
ployment, and  that  he  had  made  a  false  statement  to 
defendant's  said  book-keeper  in  rebtion  to  the  fact  of 
his  having  Informed  said  book-keeper  that  the  siud 
debt  had  been  so  received  by  him  or  paid,  and*5oml 
fide  believing  that  the  aaid  pkintiff  had  not  disckMed 
snch  fact  to  his  said  book-keeper,  or  accounted  fbt 
or  paid  said  money  so  received  by  the  plaintiff  to  the 
defendant,  or  to  defendant's  said  book-keeper,  or  put 
or  paid  same  into  defendant's  till,  or  otherwise  ac- 
counted therefor,  and  bona  fide  bdieving  that  hhi  the 
plaintiff's  statements  and  allegations,  concerning  the 
said  transaction,  were  nntme;  and  that  he  had  not 
disclosed  the  fact  of  his  having  been  so  paid  said  money 
whlLit  in  defendant's  smd  employment,  or  accounted 
for  or  paid  over  same  into  h\\  the  defendants,  sidd 
establishment,  or  for  defendant's  nse,  and  bona  fide 
believhig  that  the  statements,  and  charges,  and  impu- 
tations made  in  and  by  said  supposed  libel  in  each  of 
said  paragraphs  respectively  mentioned,  were  respec- 
tively true  in  fact,  he  the  defendant  afterwards,  to 
wit,  at  the  said  times,  when  and  so- forth  as  in  each 
of  said  paragraphs  respectively  mentioned,  composed 
and  published  the  said  supposed  libel  in  the  words 
and  figures  as  in  each  of  the  said  paragraphs  respec- 
tively stated*  and  defendant  says  that  the  said  publi- 
cation was  in  the  form  of  a  letter  written  by  defend- 
ant, and  intended  by  him  to  be  transmitted  by  post  t6 
thep/osfKi^onZ^;  and  that  he,  the  defendant,  wrote 
said  letter  so  intending  same  only  to  be  read  by 
plaintiff  himself,  and  not  otherwise,  and  same  was  so 
written  by  defendant  honestly  and  bona  fide^  and  for 
the  sole  purpose  of  enforciug  a  settlement  or  explana- 
tion of  said  transaction  from  plaintiff,  and  under  the 
bona  fide  belief  that  pUimtiff  had  in  reference  to  the 
said  money  so  paid  to  him,  so  acted  as  aforesaid,  and 
as  so  imputed  to  him  by  defendant,  by  said  supposed 
libels  respectively,  and  as  In  each  of  said  paragrapha 
set  forth,  and  defendant  at  the  time  he  so  wrote  and 
published  said  letter  bona  fide  and  honestly,  believed 
the  statements  and  charges  therein,  and  thereby  im- 
puted to  plaintiff  to  be  respectively  true  in  substance, 
and  same  was  so  written  and  published  by  defendant 
honestly  and  bonafide^  and  without  malice;  and  de- 
fendant avers  and  says  that  immediately  upon  so  wri- 
ting said  letter  so  intended  by  defendant  solely  fer 
plaintiff,  and  to  be  transmitted  by  post  to  plaintiff,  he 
the  defendant,  enclosed  said  letter  in  an  envelope 
which  was  securely  sealed,  or  otherwise  fastened  or 
secured,  so  that  no  person  vrithont  forcing  open  said 
envelope  could  read  said  letter  enclosed  therein ;  and 
defendant  further  avers  that  after  having  so  enclosed 
said  letter  in  said  envelope,  he  the  defendant  unwit- 
tingly, and  by  a  pure  and  honest  oversight  and  mis- 
take on  his  part,  and  not  otherwise,  instead  of  direct- 
ing said  envelope  so  containing  said  letter  to  the 
plaintiff  himself,  and  insei'ting  the  name  of  Mr.  Keevil 
and  hb  address  thereon  solely  aaand  for  plaintiff's  ad- 
dress only,  and  as  the  place  where  said  letter  was  so 
to  be  delivered  by  the  post  office  authorities,  he^  the 
plaintiff  accidentally,  and  by  pure  oversight  and  mis- 
take, omitted  to  write  plaintiff's  name  on  the  said  en- 
velope, as  being  the  person  for  whom  said  letter  was 
so  intended  by  the  defendant,  and  he,  the  defendant, 
instead  thereof  merely  directed  said  letter  to    said 
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M'Ke«vil,  No.  27  Merchant's-qnaj,  Dablin^  and  there 
QpoD  he  the  defendaot  posted  aaid  letter  so  erroneoMly 
addressed  as  aforesaid;  and  defendant  says  that  the 
erro&so  committed  by  defendant  in  the  snperscription 
or  address  on  said  envelope  so  written  by  defendant 
was  an  honest  and  bona  jide  mistake  or  0¥er;»ight  of 
defendant's,  and  was  not  made  or  occasioned  de- 
sigiiedly,  or  from  or  by  reason  of  any  indirect  motive 
or  design,  or  wilfal  neglect,  or  default  of  defendant's; 
and  defendant  says  that  th^  publication  of  said  suppo- 
sed libel  in  each  of  said  paragraphs  of  the  plaint  re- 
spectively mentioned  was  the  delivery  by  the  post 
office  anthorities  of  the  said  letter  intended  by  defend- 
ant solely  for  plaintiff,  but  so  erroueonsly  addressed 
as  aforesaid  at  his,  the  said  Edward  Keevil's  said  es- 
tablishment, at  No.  :I7  Merchant's  quay,  Dublin,  and 
which  letter,  by  reason  of  said  erroneous  address 
thereon,  was  received  and  opened  by  the  sud  Edward 
Keevil,  or  by  some  one^acting  for  him  in  his  said  es 
tablbhment,  and  duly  authorised  by  said  Edward 
Keevil  to  open  his  letters  before  same  reached  the 
plaintiff^  and  which  is  the  alleged  publication  in  each 
of  said  paragraphs  respectively  complained  of,  and  de- 
fendant says  that  the  said  mistake  so  committed  by 
bim  in  the  address  on  said  letter  was  not  discovered 
by  plaintiff  until  after  said  letter  had  been  so  deli- 
.Tered  and  published  as  aforesaid,  and  that  in  so  wri* 
ting  and  publishing  said  alleged  libel,  he,  the  defend- 
ant, acted  honestly,  bona  fidt^  and  without  malice 
towards  the  pUintiff;  and,  therefore,"  &c« 

To  the  above  fourth  defence  plaintiff  demurred,  and  the 
following  were  the  points  of  demurrer: — First,  be- 
cause the  plea  does  not  show  that  the  libel,  the  publi- 
cation, and  defamatory  sense  of  which  it  admits,  was 
written  and  published  upon  a  privileged  occasion. 
Secondly,  because  the  publication  by  mistake  in  the 
manner  and  form  in  said  defence  alleged  is  no  answer 
to  the  cause  of  action  in  the  summons  and  plaint 
stated.  Thirdly,  because  the  publication  of  the  libel 
by  mistake  in  the  manner  and  form  in  the  defence  al- 
leged, does  not  rebut  the  legal  inference  of  malice. 
Fourthly,  because  the  said  defence  shows  that  the  said 
alleged  mistake  occurred  through  the  negligence  of  the 
defendant,  and  his  want  of  due  and  proper  care. 
Fifthly,  becaose  the  said  defence  confesses  the  cause  of 
action  in  the  summons  and  phunt  set  out,  and  does  not 
avoid  the  same. 

if ^Dermott,  in  support  of  the  demurrer,  said,  that 
If  this  were  a  good  plea  of  privilege,  the  legal  infer- 
ence of  malice  would  be  andoubtedly  rebutted;  but  the 
plea  bore  no  affinity  to  such  a  plea,  and  conformed  to 
no  known  defence  of  a  plea  oflhat  character.  A  great 
number  of  facts  were  set  forth  to  establish  that  the 
defendant  had  cause  to  suspect  the  plfuntiff,  and  was 
justified  in  addressing  to  the  plaintiff  himself  the  defa- 
matory matter.  This  would  not  be  an  actionable  pub- 
lication; the  rule  which  exempts  from  civil  responsi- 
bility, publications  not  made  to  third  parties,  is 
universal,  neither  needing  nor  admitting  privilege. 
Whether  the  facts  set  forth  are  true  or  ^se,  the  de- 
.  fendant  incurred  no  civil  liability  by  publishing  to  the 
plaintiff,  the  facts  showing  that  he  was  entitl^  to  do 
60  material,  and  therefore  not  traversable.  Ck>nnsel 
stated  the  definition  of  a  plea  of  privilege  from  Hot- 
rison  v.  Bushe  (5  El.  &  filack,  d4ti)  adopted  by  Lord 


Campbell  All  the  cases  require  that  a  privileged 
communication  should  be  made  to  a  party  having  a 
duty  or  interest  to  receive  iL  Ex  confeaao^  Mr.  Kee- 
vil was  not  the  proper  recipient  of  such  a  communica- 
tion. The  plea,  if  true,  rebutted  actual  malice,  not 
legal  malice,  which  may  and  ofken  does  oo  exist 
with  the  utmost  honesjy  of  intention.  Tho  actual  cir- 
cumstances did  not  wai  rant  the  publication  actoalty 
made.  An  averment  of  mistake  does  not  rebut  the 
legal  inference  of  malice;  the  act  of  publication  was 
by  one  under  no  constraint  of  duty  or  otherwise,  and 
the  law  will  presume  that  he  intended  bis  acts.  The 
interests  of  society  require  that  certain  classes  of  com- 
munications shonld  be  privileged,  but  no  interest  of 
society  requires  that  mistake  or  negligence  shonld  be 
privileged — on  the  contrary,  the  interests  of  society 
demand  that  if  injury  be  inflicted,  tho  party  inflicting 
it  shonld  repair  the  injury  he  had  canaed*  the  object 
of  civil  procedure  not  being  so  much  the  pnoishmeut 
of  an  offence  as  the  reparation  of  damages.  De  la 
Croix  V.  Thouvend  (2  Starkie,  65,)  was  an  ac- 
tion for  a  libel  contained  in  a  letter  written  by 
the  defendant  to  the  ))laintiff.  Proof  that  the  defen- 
dant knew  that  the  letters  scut  to  the  plaintiff  were 
usually  opened  by  his  clerk,  was  held  by  Lord  Ellen- 
borough  to  be  evidence  to  go  to  the  jury  of  the  de- 
fendant's intention  that  the  letter  should  be  read  by 
a  third  person. 

Cbotes^  contra. — This  is  not  a  motion  to  set  aside  the 
plea ;  but  the  question  is,  does  the  defence  disclose  a  good 
answer  to  an  action  for  libeL  It  is  not  disputed  that 
malice  in  feet  is  not  essential  to  an  action  for  libel. 
In  order  to  constitute  malice,  it  is  .laid  down  by  Lord 
Kenyon  that  malice  must  be  intentional ;  the  mind  most 
be  at  fanlt  The  act  maliciously  done  must  be  an  in- 
tentional act  The  plea  is,  that  the  defendant  acted 
bonafidsj  and  that  he  believed  same  to  be  true.  Thia 
is  an  argumentative  denial  of  malice.  As  to  publica- 
tion by  mistake,  vid.  The  King  v.  Paine  (5  Mod.  163, 
case  83)  was  in  point.  That  was  an  information  net- 
ting forth  that  the  defendant  was  a  publisher  of  a 
libel  The  evidence  was,  that  the  defendant  wrote  a 
libel,  he  pat  it  into  hb  study  drawer,  and  by  ndsUtke 
gave  it  to  a  third  party,  who  transmitted  a  copy 
thereof  to  the  Mayor  of  Bristol,  and  it  was  fonad  by 
the  jury  that  he  composed  the  libel ;  but  the  Court,  tho 
case  being  tried  at  bar,  told  the  jury  that  this  was 
no  publication,  as  it  was  an  act  done  by  mistake, 
but  even  supposing  mistakes  out  of  the  question,  still 
the  defendant  would  be  justified  in  commnnicating 
with  the  plaintiflfs  employer.  Lord  Campbell  says  in 
Harrison  v.  Buehe  (6  Ell.  &  Black.,  d48X  /'  that  a 
communication  made  bona  Jide  upon  any  subject  mat- 
ter in  which  the  party  commnnicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  b  privileged  if 
made  to  a  person  having  a  corresponding  interest  or 
duty,  although  it  would  contain  criminating  matter 
which,  without  the  privilege,  would  be  slanderous  and 
actionable."  And  it  is  laid  down  that  not  only  be 
may,  but  he  ought,  to  acquaint  the  new  master  with 
the  character  of  his  servant— Vide  Cook.on  Deftma- 
tion,  32.  The  case  of  -De  to  Croix  r..T1mmA 
relied  on  by  the  plaintiff,  was  not  on  a  question  of 
pleading;  but  the  very  question  of  feet  was  there  m 
to  the  jury,  whether  or  not  the  writer  knew  the  letter 
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would  fall  into  the  hands  of  the  cleik  of  the  plain- 
tiff. 

Sitbttgf^  Q.C^  in  support  of  the  plea— T^Ae  King  v. 
Pajfne  is  not  distijpgnishable  from  the  present  case^ 
The  plea  cuts  al  the  root  of  the  complaint. 

ffamiUj  in  reply,  in  addition  to 'the  cases  given  above 
in  rapport  of  the  demurrer,  relied  od  Weaver  y.  Ward 
(Bob.  139),  to  show  that  the  absence  of  intention 
does  not  retieve  the  defendant  of  the  consequence  of 
hia  own  act — Mercer  t.  Sparks  (Owen's  Rep.  51.) 

Cociee  said  that  new  cases  having  been  cited  in  the 
reply,  he  was  entitled  to  observe  on  them.  The  cases 
relied  on  were  not  in  point;  they  were  actions  of  tree 


April  20. — FiTZGEEALD,  B. — Th'is  was  an  action  of 
libel  brought  by  the  plaintiff,  who  had  been  a  shop  as- 
sistant in  the  employment  of  the  defendant,  a  shopkeeper 
at  Gadtlerea.  The  libel  in  substance  charged  that  the 
fl^ntiS,  while  in  the  defendant's  employment,  received 
money  due  to  the  defendant  by  a  customer,  and  frau- 
daiently  fiuled  to  account  for  it  and  converted  it  to 
his  own  use.  The  defence  stated  certain  fiicts  by 
which  the  defendant  was  induced  to  believe  the  truth 
of  his  charge:  the  libel  complained  of  was  in  the 
form  of  a  leMer  intended  by  the  defendant  to  be  writ- 
ten and  addressed  to  the  plamtLQ^  and  received  only 
by  him.  It  was  further  pleaded  that  the  letter  was 
written  bona  frk  without  malice,  and  intended  to  ob- 
tain payment  from  plaintiff;  that  the  letter  was  sealed, 
and  by  a  pure  mistake  was  directed  to  Mr.  Eeevil,  the 
then  employer  of  plaintiff  and  was  received  by  him  in 
coarse  of  post.  To  this  defence  the  plaintiff  demur- 
red. It  was  stated  |hat  this  was  a  plea  of  privilege 
D^ativing  malice,  and  that  it  was  also  an  argumen- 
tive  traverse.  The  ^>nly  thing  necessary  to  sustain 
an  action  of  libel  was  the  legal  inference  from  the  de- 
famatory nature  of  the  libel,  and  its  publication;  but 
such  inference  might  be  rebutted  by  showing  that  the 
occasion  excused  or  justified  the  publication.  I  agree 
with  the  defendant's  counsel  that  the  publication  to 
warrant  the  inference  of  malice  must  be  voluntary  and 
intended.  I  am  of  opinion  that  the  pleading  cannot 
be  sustained.  The  vice  of  the  defendant's  argument 
appears  to  consist  in  supposing  that  the  voluntary 
publication  to  the  plaintiff  himself  was  not  a  publica- 
tion from  which  malice  could  be  inferred,  or  that  such 
pnUication  was  privileged.  The  letter  in  question 
was  admittedly  defamatory,  the  publication  to  the 
plaintiff  was  admittedly  intended,  and  with  that  view 
the  defendant  voluntarily  and  intentionally  parted  with 
the  possession  of  the  letter  and  put  it  out  of  his  own 
GontroL  It  was  wholly  a  mistake  to  shppose  that  a 
volnntaiy  publication  of  defamatory  matter  to  the 
party  de£imed  only  was  a  privileged  communication. 
Although  it  might  not  give  a  right  to  bring  a  civil 
action  it  might  be  the  subject  of  a  criminal  prosecu- 


HuoBES,  B. — I  also  think  the  demurrer  ought  to  be 
aOowed.  I  do  not  think  the  averment  in  the  defence 
—that  the  defendant,  by  a  pure  and  honest  oversight 
and  mistime,  omitted  to  write  the  plaintiff's  name  on 
the  envelope,  and  wrote  instead  the  name  of  Mr.  Eee- 
vil— afforded  a  valid  defence.  The  transmission  by 
post  for.  the  purpose  of  deUvery  was  a  publication  in 
itself;  It  was  a  parting  with  the  libel  for  the  purpose 


of  its  reaching  the  hands  of  another  persotu  In  this 
case  the  defendant  voluntarily  delivered  the  letter  into 
the  post  office,  and  thus  voluntarily  parted  with  it.  If 
the  letter,  instead  of  being  misdirected,  had  been  put 
into  the  post  office  through  oversight,  without  any  di- 
rection at  all  on  the  envelope,  and  if  according  to  the 
practice  of  the  post  office,  the  blank  envelope  was 
opened  by  the  clerk  in  the  dead  letter  office,  that 
Would  be  a  publication.  I  mention  this  merely  to  il- 
lustrate the  principle  upon  which  the  defence  demurs 
red  to  affords  no  valid  defence  in  the  action. 

Demurrer  aUowecL 


Court  of  30toftatt. 

C  Reported  by  W.  R.  MIUer.Biq,LL.a,  BaRirtcr.«I.L«w.] 

Cajipbell  v.  Campbell. — AprU  18. 
Beh-at-lav) —  CoeU. 

An  heir  at'ktto  who  pleaded  fraud  and  undue  iufia^ 
ence  as  to  the  making  of  a  codicil^  and  did  not  make 
due  inquiricB  of  the  drawer  of  the  wiU  and  others 
aetoAe  circumatances^  and  who  put  forward  a 
witneee  whoee  evidence  was  palpMy  untrue,  and 
known  to  be  so  bif  the  defendant^  who  failed  alUh 
gether  in  his  opposition,  was  condemned  in  costs.     • 

An  hetr-at-law  stands  on  the  same  ground  as  to  coste 
as  a  next  of  kin. 

Tub  facts  of  this  case  have  been  ahready  reported  anU 
p.  39f  on  the  motion  made  by  the  defendant  for 
a  new  trial,  when  no  rule  was  made  on  the  mofiga* 
The  cause  was  now  set  down  for  final  judgment 

Dr.  Ball,  Q.(7.,  and^amtK  for  the  defendant,  asked 
for  costs  out  of  the  estate. — ^They  relied  chiefly  on  the 
circumstance  of  the  codicil  of  the  21st  February,  1863, 
having  btenmade  by  the  testator  m  extremis,  and  on  the 
great  departure  in  it  from  the  provisions  of  his  former 
will  of  the  5th  December,  1862,  and  that  the  defendant 
had  a  bona  fide  belief  in  the  validity  of  his  opposition 
to  the  codicil  on  the  grounds  of  want  of  capacity  and 
undue  influence,  and  had  no  reason  to  doubt  the  infor- 
mation ^ven  to  him  by  M'Gowan.  They  cited  MU- 
ehel  V.  Oard  (33  L.  J.,  Pr.  7);  Boss  v.  Chester  (I 
Hag.  236);  and  Fairtlough  v.  Fairtlough  (Milw.  30> 

Serjeant  Armstrong,  Q.C7.,  M^DonogK  Q.(7.,  and 
T.  PurceU,  for  the  plaintiff,  asked  for  costs  against 
the  defendant. — An  heir-at-law  stood  exactly  in  the 
same  position  as  a  next  of  kin,  and  failing  in  proof  of 
his  pleas  of  fraud,  undue  Influence,  and  want  of  capa- 
city, should  be  visited  with  costs.  The  conduct  of 
M*Gowan,  of  itself  was  sufficient  to  oblige  the  Court 
to  make  the  defendant  pay  costs.  They  cited  Fysoti 
V.  Wedropp  (1  S.  &  Tr.  279);  2  Dan.  Ch.  Pr.  869. 

KiATDroi,  J. — I  must  assume  on  this  hearing  ihei 
the  verdict  of  the  jury  in  favor  of  the  validity  of  the 
will  was  correct  There  were  several  testamentaiy 
papers  in  this  case — the  last  of  them,  the  codicil,  va- 
rying the  provisions  of  the  will  preceding  it,  and  also 
the  additional  drcumstance  that,  the  codicil  bemg  dafed 
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tad  execatcd  oa  the  2l8t  Pobrttary,  1863,  the  tesU- 
tor  died  oa  the  24th  of  the  dame  month.  The  codicil 
In  qnestion  was  a  very  important  depart  are  from  the 
will  immediately  before  it.  By  that  will,  everything 
was  given  to  the  widow  for  her  life,  with  remainder  to 
the  defendant,  Dancan  Campbeli-^not  absolately — 
bat  for  his  life — no  provision  for  his  children  or  issne, 
with  ramainder  over  to  John  Campbell,  son  of  James 
Campbell,  ia  foe.  The  first  will  of  the  27th  Novem- 
ber, 1 802,  gave  the  laads  and  the  personal  property 
to  the  wife  for  life,  with  remainder  to  James  Yoaag, 
the  testator^s  nephew,  absolately.  He  is  the  same 
persoa  who  is  the  remaiader-maa  in  the  codicil,  and 
there  is  this  pecaliarity  io  it,  that  it  was  ooly  restor- 
iog  this  James  Yoaag  to  his  former  positioo  ia  the 
first  w«U.  It  cannot  be  denied  that  this  is  the  case  of 
a  death- bed  codicil,  and  the  case  comes  before  the 
Coart  aader  circamstaoces  which  woald  in  au  ordi- 
nary case  require  it  to  deal  liberally  as  to  the  costs  of 
the  next  of  kin,  and  while  there  are  general  rales 
which  cannot  be  depaited  from,  still  the  qaestioa  as  to 
costs  is  to  be  decided  having  regard  to  the  special 
circamstaoces  of  each  caie.  In  this  case,  all  the  tes- 
lameatary  papers  wore  prepared  by  a  highly  respectable 
professional  geatieman,  Mr.  Hellanl,  by  whom  no  one 
ooald  possibly  be  misled,  aad  no  difficalty  coald  have 
exbted  as  to  fiading  him,  and  ascertaining  from  him 
the  fects*  He  was  not  an  attorney  or  solicitor  resid- 
ing in  London,  where  perhaps  some  difficalty  might  be 
found  in  tracing  him  out,  bnt  he  was  a  local  solicitor, 
residing  in,  and  who  was  a  pnbllc  character  at  Ports- 
nooth,  having  been  several  times  mayor  of  that  bo- 
rough. After  the  deceased^s  death,  Dnocau  Camp- 
bell, it  appeared,  went  over  there,  and  he  might, 
without  any  difficulty,  have  seen  Mr.  Hellard,  and 
have  got  aM  the  necessary  information  he  wanted  from 
him;  but  ho  made  no  application  to  him  at  all  on  the 
matter.  There  could  have  been  no  difficulty  in  find- 
ing out  that  he  was  the  drawer  of  the  wills,  as  Duncan 
was  in  communication  with  Mrs.  Chapman,  in  whose 
house  some  of  thom  were  prepared,  and  no  doubt  she 
told  him  who  the  persons  were  who  visited  him — who 
the  several  respectable  physicians  were  who  attended 
him,  and  also  who  was  tlie  clergyman  who  for  six 
weeks  before  his  death  attended  and  visited  him  two 
or  three  times  a  week,  and  all  of  whom  deposed  posi- 
tively to  the  fall  possession  of  his  mental  faculties  at 
the  time  in  qucstioo.  Dr.  Ilarvey  attended  him  from 
the  94th  November,  1862,  to  the  day  he  died,  and  to 
him  he  (the  deceased)  frequently  spoke  in  the  highest 
terms  of  his  nephew,  James  Young,  and  of  his  profes- 
ttonal  prospects,  and  on  the  21st,  and  also  on  the 
23rd  of  February,  he  had  enough  of  conversation  with 
the  deceased  to  enable  him  to  know  that  his  mind  was 
perfectly  soaad.  So  Dr.  Jacksou  vbited  him  on  the 
14th  January,  and  down  to  the  day  before  he  died, 
and  proved  complete  soundness  of  mind.  All  this 
evidence,  if  uncontradicted,  left  no  donbt  as  to  the 
decoased^s  capacity  on  the  21st  February — ^that  his 
memory  was  good,  and  that  he  carried  in  his  mind  j 
what  he  had  done  by  his  first  will,  as  he  referred  to  | 
it  to  Mr.  Hellard,  in  telling  him  that  his  object  was  ; 
to  give  back  to  James  Yoaag  what  he  had  taken 
away  from  hinv  Therefore,  on  this  part  of  the  case 
no  reasonable  donbt  can  be  entertained.    But  on  the 
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part  of  the  defendant,  his  case,  by  pleading,  Is  a  tni* 
verse  of  the  formal  exeentloa  of  the  will,  and  of  the 
capacity  of  the  deceased,  and  then  an  allegation  of  the 
wiir  having  been  obtained  by  means  of  the  fraad  and 
undue  influence  of  the  pl.uttti£  I  am  qttite  prepared  to 
say  that  no  one  has  any  right  to  protection  from  costs 
who  goes  into  a  special  case  and  feUs,  unless  it  ap- 
pears that  he  had  a  reasonable  bona  fide  case  to  sus- 
tain his  allegations!  bnt  if  he  acts  on  his  own  suspi- 
cions, and  without  making  due  enquiry,  he  cannot  be 
said  to  have  a  reasonable  or  hona  fidt  case.    Now, 
the  defendant  knew  that  the  deceased  intended  that  if 
he,  Duncan,  did  not  many,  the  estates  should  go  ottf 
of  the  name  of  Campbell^  and  in  cross-examination  the 
defendant  said  the  deceased  told  him  so,  though  he, 
the  defendant,  immediately  attempted  to  correct  what 
he  said,  by  a  statement  that  the  deceased  said  the 
estates  were  to  go  out  of  the  Jamify^  not  ont  oj  the 
name  of  the  family.    Now,  for  that  statement  of  the 
deceased,   there  can  be  only  one  solution.     There 
was  only  one  person,  a  mamber  of  the  fiimily,  who 
was  not  of  the  name  of  Campbell;  he  was  James 
Young,  his  sister's  child.    This  becomes  most  impor- 
tant on  the  question  now  before  the  Court;  for  if  a 
party  is  to  be  excused  from  costs,  because  he  bsd 
reason  to  suspect  the  instrument  to  be  aJrauduUiU 
one,  he  Is  at  the  same  time  bound  to  keep  in  his  re- 
collection all  the  facts  in  his  knowledge  which  would 
go  tn  support  of  the  instrument;    and  as  Duncsn 
Campbell  knew  all  these  things,  he  must  be  visited 
with  the  inference  that  he  had  a  recollection  of  them 
now.    Another  reason  why  the  defendant  cannot  bo 
excused  from  costs,  is  that  under  the  statute  a  party 
may  be  examined  as  a  witness. on  his  own  behalf; 
but  I  must  say,  that  the  defendant's  evidence  did  not 
apppear  at  all  satisfactory.    Hen  examined  for  them- 
selves are  nnder  a  strong  bias,  and  are  too  apt  to  co- 
lour their  evidence,  and  to  conceal  matters  which  they 
could  prove,  but  which  might  opemte  against  their  mte- 
rests,  and  in  several  parts  of  his  evidence  the  defendant 
did  not  appear  to  me  to  be  a  witness  on  whose  evidence 
a  jury  could  with  safety  rely,  especially  when  opposed 
to  contradictory  evidence  given  by  other  persons.  Then 
there  was  the  astounding  cuxumstanee  that  Oharies 
M'Gowan  swore  to  a  variety  of  matter^  which  no  one 
could  possibly  believe.    Amongst  other  thmgs,  he 
swore  tiiat  he  desired  several  persons  in  Portsmouth 
not  to  tell  Duncan  Campbell  that  he  was  there,  hot  it 
was  Duncan  who  put  him  on  the  car  at  Manorhamfi- 
ton  when  he  was  leaving,  and  knew  quite  well  tbst 
he  was  there;  and  I  cannot  disconnect  Dnncv)  fi^m 
partidpation  in  the  letter  of  M*Gowan  to  Mn.  Camp- 
bell, attempting  to  intimidate  her,  and  prevent  her 
from  actmg  on  the  codicil.    I  visit  the  defendant  with 
all  the  consequences  of  his  share  in  that  transaction, 
which  shows  that  he  had  not  a  case^  bnt  wanted,  in 
collusion  with  the  widow,  to  defeat  Yoiuig*s  cghts* 
Under  the  codicil  she  had  no  rights,  but  Young's 
rights  would  have  been  thereby  affected.    Without 
violating  any  rule  of  the  Gonrtp  I  hold  on  the  specisl 
circumstances  of  this  case,  that  it  is  the  duty  of  the 
Court  to  visit  the  defendant  with  the  costs.    I  thero- 
fore  make  a  final  decree  establishing  the  will  and  eo- 
dicil,  and  I  dhnect  the  defhndant  to  pay  to  the  plahitiff 
the  costs  of  the  anit. 

DeerHWOOfiinfy' 
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Tiu  QO0D6  OF  Sir  Francis  Hamilton  Loftus,  Bart., 

DRCEASEDi^-T-Jpn?  26. 

PracHce^rCitatian  of  hetr-at-lcaff. 

Where  on  executor  ha8  warned  a  caveat  fied  hy  a 
next  of  hn^  who  has  appeared^  he  ie  erUUled 
then  to  an  order  giving  lectoe  to  eke  the  heir-at-law, 

Gopleetooe  v.  Nicholas  (33  LJ.,  Pr^  67)  considered. 

Thb  deoeiied  Sir  Francli  Hamilton  Loftas  bj  his  will, 
dated  the  24th  Ddoember,  1857.  named  Mary  Mar 
phy,  Malhew  Marphy,  and  several  others,  his  exeen 
trix  and  executors,  and  died  on  the  12th  March, 
1864.  Tvo  caveats  were  lodged,  one  by  Lord 
George  Loftns,  and  the  other  by  a  Mrs.  Maria  Sqair- 
reL  The  deceased  had  died  nnmarried  and  withoat 
issue,  leaving  Harriet  Lonisa  Dickson,  wife  of  Alex- 
ander Dickson,  his  heiirsss-at-law. 

Dr,  Towneend^  on  a  former  day,  had  apptied  for 
leave  to  cite  the  ,heir-at*law;  bat  as  no  appearance 
had  been  then  filed,  the  Ckmrt  snggested  that  it  was 
better  to  wait  nntil  the  time  for  appearing  was  oat. 
Am  appearance  was  filed  on  the  21st  April  for  Mrs. 
Squirrel,  as  a  niece  and  one  of  the  next  of  kin  of  said 
deeeased, 

Dr,  Tow$mttd  now  renewed  his  application.  A 
difficdty  has  arisen  firom  a  recent  decbion  of  Sir  J.  P. 
Wilde,  to  which  Dr,  jfiller  had  referred  me-*(7oj9/e- 
etone  v.  Nicholae  (33  L.  J.  Pr.  67)— where  it  was  held 
thai  such  an  application  was  prematnre  if  made  be- 
fore the  defendant  has  pleaded,  the  Ooart  considering 
that  mitO  the  plea  was  filed  it  was  imposnble  to  know 
if  the  validly  of  the  will  was  disputed.  Bat  the  de- 
fendant may  perimps  never  plead;  and  the  66th  sec- 
tion <if  the  Act  of  1867  (20t&  21  Y.  c  79)  applies 
to  all  cases  «*  where  proceedings  are  taken  under  this 
Act  lor  proving  a  will  in  solemn  form,  or  for  revoking 
the  probate  of  a  will,  on  the  ground  of  the  invalidity 
tbereoi;  or  where  in  any  contentions  cause  or  matter 
under  this  Act  the  validity  of  a  will  is  disputed,'* 
Ac  Kow  an  affidavit  has  been  filed  stating  the  in- 
tention of  the  executor  to  prove  this  will  in  solemn 
Ibrm,  and  deshring  to  cite  the  heiress-at-Uw.  The 
caveat  warning  and  appearance  are  proceedings  taken 
under  the  Act  for  proving  a  will  in  solemn  form;  and 
it  is  quite  nnneoessafy  to  wait  for  «  plea,  which  may 
never  be  iied» 

KEAiBffaB,  J«— In  the  case  cited  Sur  J.  P.  Wilde 
says  that  the  defendant  commenced  the  contentions 
business  by  k)dging  his  caveat  With  us  the  conten- 
tbuB  bnsiness  begins  with  the  appearance;  and  I  con- 
rider,  having  re^rd  to  the  affidavit,  that  proceedings' 
are  taking  under  the  Act  for  proving  a  will  in  solemn 
fwm.  What  is  to  be  done  If  no  plea  should  be  filed? 
I  fed  no  difficulty  in  makingthe  order  under  the  dr- 
eumstances,  and  I  therefore  |pve  yon  liberty  to  cite 
the  beirese-tt^law. 

Order  accordinglif. 

Koin.-B»  the  ease  rsremd  io,  l&s  phOntiff  (the  exeontor) 
hid  fi|^  his  dBohnUkKHpropooiidhig  the  will  That,  of  it-' 
tir,  woold  appear  to  lie  %proeeedmg  under  tbe  Act  taken  to 


prove  a  will  in  Boleran  form  Ko  doubt,  an  exeentor  may 
proceed  by  citation ;  but  if  a  caveat  b  lodged  be  mnat  warn 
It,  before  be  can  file  his  dedaratiou,  and  tben  his  declaration 
states  the  object  which  he  is  proceeding  for— namely,  to  prove 
a  will ;  and  as  it  is  in  a  suit,  it  follows,  to  prove  a  will  m  so- 
lemn form ;  jnst  asmnch  so  as  if— there  bemg  no  caveat — be 
had  begun  the  suit  by  dtation  The  6th  rule,  oontentious, 
expressly  says  that  tbe  contentious  bnnness  begins  from  the 
appearanoernot  from  tbe  caveat. 


ftaiiUcDi  ^stattsi  €ouvt 

In  the  mattes  of  thk  istatb  of  J.  H.  Blaki^  ownxb 

AND  PBTmONEB** 

An  agreement  for  a  leaee  at  a  fair  rent  and  value  en- 
tend  into  hy  the  owner  of  an  eetifte  at  the  time 
when  a  receiver  had  been  appointod  over  it  by 
the  Court  oj  Chancery^  the  Court  ^f  Chancery 
never  having  taken  any  course  in  respect  toit^ed' 
though  the  tenant  went  into  possession  underthesame^ 
heldvaUd;  andReld^thaltheowneroftheestatetWhieh 
was  then  selling  in  this  courts  should  execute  a  hose 
*to  the  tenant  in  pursuance  of  the  agreement^  and  that 
eameshouldappear  upon  stAedule  of  tenancies^ 

E.  Beytagh  applied  to  the  Oonrt,  pursuant  to 
notice,  to  have  the  opinion  of  the  Court  on  behalf  of 
the  owner  as  to  whether  the  lease  above  referred  to 
should  appear  in  the  schedule  of  tenancies;  and  re- 
ferred to  the  fact,  that  at  the  time  of  the  said  agree* 
meat  for  the  lease  bemg  entered  into,  the  estate  of  the 
owner,  the  lessor  was  in  Chancery,  and  a  recdver  ap- 
pointed over  it;  aud  also  that  owner  waaatencnl 
himself  of  portion  of  tbe  lands  under  the  Court 

A.  Hodgens  i^peared  to  sustain  the  agreement 
for  the  lease,  and  argued,  that  although  the  ea- 
tate  was  in  custodia  le^  at  the  time  the  owner  made 
the  lease,  still  the  tegal  estate  was  in  the  owner,  and 
the  power  of  granting  leases  was  an  incident  of  thai 
estate;  and  although  by  exereislng  that  power  the 
owner  left  himself  open  to  an  attachment  for  con* 
tempt  of  court,  still  that  could  not  be  construed  as  a 
restriction  of  tbe  right;  and  the  fact  of  the  bona  fides 
of  the  lease  should  be  here  taken  as  acknuu  ledged,  aa 
no  evidence  was  adduced  to  the  contrary.  If  not 
bona  fide  or  at  a  feir  rent,  of  course  it  could  not  be 
argued  that  it  was  valid  as  regards  the  creditora  of 
the  estate;  although  if  it  was  ckai  that  a  snrplua 
should  come  to  owner  after  sale,  it  could  not  be  dis- 
turbed even  on  these  grounds. 

Jddgb  Lonofiild.—- Under  the  dreumstances  of 
this  case  the  owner  must  execute  a  lease  in  panoanee 
of  this  agreement,  and  same  must  appear  upon  the 
sdiednle  of  tenancies,  and  the  tenant  is  to  have  coeta 
of  this  appIication« 


*  Ezrshtione^ 
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Court  of  ]$an&ruj)tcuSrSn0olben(s. 

f  Btportad  bj  John  Levjt  E«q ,  BAnlft«^Jkt.La«.j 

[Bbvoks  Bbbwick,  J.] 

Ri  ANairs  Murray. 

tien^Order  and  diaposUon-^Truatee  ofcheUieU  be- 
coming bankrupt  qfier  taking  passesmn  of  them — 
What  amounts  to  conaeni  on  the  part  of  the  true 
oumere. 

Where  the  cueignees  of  a  bankriqft  dispute  the  right 
of  Hen  and  a  doubt  easists  on  the  subject^  the  Court 
wUl  not  make  an  order  to  give  up  the  property^  but 
ieave  them  to  establish  their  right  by  law  if  so  ad^ 
vised. 

Where  the  owner  of  chattel  property  and  of  an  estab* 
lishment  where  he  carried  on  his  business  leaves  the 
cofintry  without  giving  any  directions  as  to  his  af- 
fairs^ or  making  any  provision  for  his  wife,  and 
one  of  the  trustees  of  the  marriage  settlement  of  that 
wifi  takes  possession  of  those  chattels  which  are 
made  the  stAject  of  the  settlement^  and  pays  the  wife 
a  weekly  sum  for  the  hire  oj  them  wUh  the  consent 
0}  his  co-trustee,  and  so  remain  with  him  to  his 
bankruptcy,  they  wHl  be  held  to  be  in  his  order  and 
disposUion,  and  the  true  owner  cannot  claim  them^ 
it  appearing  that  he  knew  of  the  airangement  but 
did  not  remonstrate  against  iL 

This  case  came  before  the  ooart  npon  two  distict  ap- 
pUcationa.  The  first  was  in  the  natare  of  an  exami- 
natioQ  of  Pattiason  Jolly,  a  printer,  who  had  io  his 
poesessioD  a  qaantitj  of  type  npon  which  he  claimed 
a  lien  under  the  following  cvcnmstances: — ^The  bank- 
rapt,  who  wa»  a  printer,  had  the  publication  of  an 
evangelical  work  called  The  WUness,  and  was  in  the 
habit  of  sending  the  type  when  set  up  to  be  worthed 
off  by  Jolly  on  a  steam-press.  This  course  of  dealing 
between  the  parties  existed  for  some  months — ^Mnr* 
ray  sending  the  type  when  set  up  weekly  to  be  worked 
off  by  Jolly's  machine,  and  when  the  machine-work 
was  done  the  type  was  sent  back  to  Murray  to  be 
distributed,  and  then  set  up  again  for  the  next  publi- 
cation«  This  course  of  dealing  eontinned  for  several 
months  until  a  bill  passed  by  Murray  to  Jolly  became 
due  and  was  unpaid;  and  Jolly,  as  a  security  for  the 
overdue  biU,  claimed  to  keep  the  type,  then  in  his 
possession,  until  paid.  Murray  agreed  to  this  ar- 
rangement; and  the  tyje,  together  with  other  print- 
ing materials,  remained  in  the  possession  of  Jolly  until 
Murray  became  bankrupt,  which  was  in  a  few  days 
after  the  bill  became  due. 

Carton  now,  on  the  part  of  the  assignees,  asked  for 
aa  order  directing  Mr.  Jolly  to  give  up  the  type  in 
question.  It  was  a  portion  of  a  large  fount,  and  by 
being  thus  separated,  rendered  the  whole  comparatively 
valueless.  The  type  was  sent  to  Jolly  to  be  passed 
through  a  printing  machine,  and  he  could  not  on  any 
principle  that  regulated  the  law  of  lien  have  any  claim 
whatever  upon  it  As  to  a  lien  by  special  agreement, 
Murray  had  no  right   to  create  such  a  lien.     In 


the  first  place  the  tjrpe  wAs  not  his;  it  belonged  to 
his  brother,  who  had  it  vested  in  trustees  of  his  mar* 
Hage  settlement;  and  In  the  second  place  Murray  was 
actually  bankrupt  at  the  time  it  was  said  he  had  en* 
tered  into  the  alleged  agreement  with  Jolly;  and  upon 
either  views  of  the  case  Jolly  had  no  rigjit  to  keep 
the  type,  and  the  assignees  were  entitled  to  get  au 
order  of  the  court  to  deliver  it  up. 

Levy,  for  Jolly,  in  reply. 

JuDOB  Bbrwigx  sud,  upon  ascertaining  the  dates 
in  the  case,  he  found  that  the  bill  was  due  ten  days 
before  the  bankruptcy;  and  having  been  dishonoured, 
the  court  had  evidence  that  an  agreement  was  made 
that  the  type  should  remun  with  Jolly  until  it  wm 
paid.  It  did  not  appear  that  JoUy  knew  aaythmg 
of  the  type  being  the  property  of  a  third  party,  and 
under  those  circumstances  he  did  not  think  he  would 
be  jastified  in  making  a  peremptory  order  that  Mr. 
Jolly  should  give  np  the  type.  Where  any  doubt  existed 
it  was  a  safer  way  to  leave  the  parties  to  establish 
their  rights  by  the  verdict  of  a  jury  if  they  should  be 
so  advlMd. 

On  a  subsequent  day  Mr.  Puredl,  on  the  part  of 
John  Mtfrray,  came  before  the  court  upon  a  charge 
filed  by  his  client,  who  claimed  all  the  types,  presses, 
and  printing  materials  in  possession  of  the  bankropt 
at  the  time  of  his  bankruptcy  aa  his  property,  and 
that  it  did  not  vest  in  the  assignees  of  the  bankrupt 
under  the  reputed  ownership  clauses  of  the  Act,  as  it 
waa  never  in  the  bankrupt's  possession  with  the  con- 
sent of  John  Murray  or  of  his  trustees. 

Carton,  for  the  assignees,  resisted  the  application. 

The  facts  appear  in  the  judgment  of  Judge  Ber- 
wick. 

His  lordship  said: — A  claim  has  been  made  on 
the  part  of  John  Murray  to  be  declared  entitled 
to  the  type,  printing  presses,  and  printing  mar 
terials  which  at  the  time  of  the  banknipU^  were  cou- 
fossedly  in  the  possession  of  the  bankrupt  at  his  print- 
ing establishment,  and  were  then,  and  had  been  smce 
July,  1863,  used  by  him  as  his  own  in  carrying  ou 
the  business  of  the  firm  of  which  he  was  in  fact  the 
sole  member.  The  case  of  the  elaimant  is,  that  this 
property  was  his  own;  had  been  purchased  by  him- 
self in  October,  1861,  with  monies  which  he  had  bo^ 
rowed  from  the  trustees  of  his  wife*s  marriage  settle- 
ment in  that  month;  that  he  had  carried  on  busineis 
at  26  Eustace  street  thenoeforward  until  June,  1662» 
when  he  went  to  London  with  a  view  of  commencing 
business  there,  teaving  his  type,  printing  presses,  and 
printing  materials  in  charge  of  his  wife.  That  the 
bankrupt,  as  trustee  c^  her  marriage  settlement,  as- 
sumed and  took  possesston  of  the  same,  and  paid  her 
fifteen  shillings  a  week  for  the  use  and  hire  of  the 
materials,  but  that  John  Murray  never  authorised 
this  arrangement  That  those  things  were  never  in 
possession  of  the  bankrupt  as  reputed  owner;  that 
they  never  ceased  to  be  the  absolute  property  of  the 
claimant,  and  ought  now  to  be  declared  his.  To  thia 
the  assignees  have  filed  a  discharge,  by  which  th^ 
allege  that  the  chargeant  left  the  property  in  dispute 
in  the  concerns  in  Eustace-street  in  June^  1862,  with- 
out  having  made  any  arrangements  as  to  the  canying 
on  of  his  trade  or  the  management  of  his  eslaUiah- 
ment;  that  his  wife  never  mterfored  with  the  cob* 
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oerns  ot  property;  that  on  the  departare  of.  John 
Morrmy  (the  chargisaot)  from  Dnblia  the  bankmpt  en- 
tered into  the  possesion  of  the  trade  and  premises, 
Qodertook  the  working  of  the  establishment  for  his 
own  benefit,  made  himself  responsible  for  the  debts  of 
his  brother,  theretofore  contracted  in  his  trade,  indading 
the   debts  for  this   very  type  and  printing  mate- 
liala,   purchased  all  the  necessaries  for  the  concern, 
made  several  alterations  and  additions  in  it,  and  paid 
the  wife  of  the  chargant  an  allowance  of  fifteen  shiU 
lings  per  week,  as  for  her  claim  to  the  sarplas  capital 
in  the  concern  and  for  maintenance,  removed  the  bn- 
^Iness  from  Enstace-street  to  Fleet-street,  carried  on 
bofliness  in  his  own  name,  and  remained  in  undispated 
possession  np  to  the  tiiue  of  his  bankmptcy,  having 
daring  all  that  time  dealt  with  the  property  as  his 
own,  aod  actnally  pledged  some  of  it  for  a  debt  (the 
type  left  with  Jolly);  and  therefore  as  tbn  true  con- 
strQctioD  of  the  deding  of  the  bankrupt  with  bis  bro- 
ther, by  making  himself  liable  for  the  price  of  the 
type  and  the  debts  of  the  establishment  in  Eustace- 
street,  he  had  become  a  purchaser;  and  oven  if  that 
were  not  so,  that  the  goods  must  be  held  to  be  in  the 
possession,  order,  and  disposition  of  the  bankmpt  as 
repnted  owner,  by  consent  and  permission  of  his  bro- 
ther; and  I  am  now  to  consider  if  the  assignees  have 
established  hi  either  way  their  title  to  the  property  in 
qnestioo*    Now,  in  the  first  place,  some  embarrass- 
ment has  been  created  by  mixing  np  in  the  investiga- 
tion  of  the  rights  of  the  parties  two  totally  distinct 
considerations  which  do  hot  appear  to  be  fairly  joined 
together  in  the  issue  I  have  to  try,  namely,  the  right 
of  the  chaiput  as  the  true  owner,  and  the  right  of 
the  trustees  of  his  marriage  settlement  or  of  his  wife, 
as  represented  by  them.     The  case  may  be  fairly 
enough  treated  in  each  point  of  view;  but,  most  cer- 
taiuly  each  title  should  be  separately  considered,  anp 
both  ought  not  to  have  been  joined  together  to  held 
ont  an  otherwise  defective  title.     I  will  first  cousider 
the  case  of  John  Murray  as  admitted  owner  of  the 
property  in  June,   1862;  and  although  I  think  he 
must  on  this  charge  or  discharge  rise  or  fall  by  the 
strength  or  weakness  of  h'ls  own  title,  yet  I  shall  af- 
terwards have  to  consider  how  far  the  trustees  of  the 
marriage  settlement  of  Mrs.  Murray  could  succeed  if 
they  were  claimants  before  the  court  for  this  property. 
Now,  there  is  no  controversy  as  to  the  facts.      John 
Hurray,  the  clmmant,  was  undoubtedly  the  true  owner 
originally  subject  to  the  claims  of  his  then  creditors. 
In  June,  1862,  he  leaves  this  country  hi  cj>nsequence 
of  some  disagreement  with  his  brother,  the  present 
bankrupt,  apparently  abandoning  the   concern,   and 
making  no  provision  for  the  payment  of  the  debts  due 
by  him  or  for  the  maiutenance  of  bid  wife,  who  re- 
mained in  Dublin.     By  bis  charge  he  admits  that  he 
beard  his  brother  bad  taken  possession  of  his  printing 
establishment,  and  used  the  type  and  printing  mate- 
rials during  his  absence,  and  that  he  paid  chargcant's 
wife  a  weekly  sum  on  being  allowed  by  her  and  his 
eo-tmstee  to  use  the  types;  but,  he  adds,  I  never  au- 
thorised or  consented  to  this  arrangement     I  have 
not,  however,  heard  of  bis  having  made  any  remon- 
str<ince  agiHnst,  or  oflered  any  objection  to,  the  ar- 
rangement made  during  the  whole  period  since  June, 
13(32,  and  without  going  into  any  further  enquiry  on 


the  consideration  of  the  question,  whether  dealing  of 
the  parties  would  warrant  my  assuming  that  John  Mur- 
ray is  now  estopped  from  denying  that  Angus  is  the  true 
owner,  so  far  at  least  as  the  claimsof  the  creditors  of  the 
establishment  who  dealt  with  Angus  as  such  owner. 
I  think  it  sufficient  to  decide  this  question.^-wbethcr, 
supposing  John  to  be  still  the  true  owner  of  such  of 
the  type  ajd  printing  materials  as  were  in  the  estab- 
lishment in  June,  1 862,  they  were  in  the  terms  of  the 
3 1 3th  section  of  the  Banki-uptcy  and  Insolvency  Act, 
by  the  consent  and  permission  of  the  ti'ue  owner,  in 
the  posseesion,  order,  or  disposition  of  the  bankrupt  as 
reputed  owner,  or  whereof  he  bad  taken  on  himself 
the  sale,  alteration,  or  disposition  as  owner;  and  un- 
less I  am  bound  in  construing  this  section  of  the  Act 
of  Parliament,  bound  to  hold  that  a  formal  and  posi- 
tive consent  and  permission  must  be  affirmatively 
proved  by  the  assignees,  I  cannot  hesitate  to  decide 
that  they  were  in  the  possession,  order,  and  disposi- 
tion of  the  bankmpt  with  the  consent  and  permission 
of  the  true  owner,  and  that  the  bankrupt  is  the  re- 
puted owner  thereof.    The  exposition  given  by  Lord 
Redesdalo  in  Joy  v.  Campbell  (1  Scb.&  Le£  328),  of 
the  words  **in  the  order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner,'*  and  which 
appears  ever  since  to  have  been  accepted  as  the  best 
elucidation  of  the  meaning}  and  object  of  the  enact- 
ment is  this. — The  clause  refers  to  chattels  in  the  pos- 
session of  the  bankrupt,  in  his  order  and  disposition, 
with  the  consent  of  the  tme  owner.     That  means 
where  the  possession,  order,  and  disposition  are  in  a 
person  who  is  not  the  owner,  to  whom  they  do  not 
properly  belong,  and  who  ought  not  to  have  them,  but 
whom  the  owner  permits  unconsciously,  as  the  Act 
supposes,  to  have  that  order  and  disposition.    Now, 
was  there  ever  a  clearer  case  of  permission  than  the 
present?     The  tme  owner  goes  over  to  London,  leav- 
ing his  concern  and  chattels  behind;  he  knows  that 
his  brother  takes  possession  of  them,  and  takes  upon 
himself  the  debts  of  the  establishment,  and  actually 
changes  tlie  place  of  business,  and  the  name  of  the 
firm  to  his  own  name,  and  deals  with  it  and  the  pro- 
perty in  it  as  bis  own,  paying  to  the  wife  of  the  claim- 
ant, who  was  bound  in  duty  to  support  bb  own  wife, 
a  weekly  allowance,  and  stands  by  for  a  period  of  eight- 
een months,  and  sees  all  this  going  on  without  one 
word  of  remonstrance  or  suggestion  of  dissent.     I  am 
bound  not  merely  by  law  but  by  eveiy  principle  of 
justice,  and  in  accordance  with  the  ordinary  dealings 
of  sane  men  of  business,  to  conclude  that  this  took 
pUce  with  his  consent  and  by  his  permission,  and 
therefore  that  be  cannot  now,  as  against  the  creditors 
ol  the  firm  who  deaH  on  the  face  of  such  consent  and 
permission,  sustain  bis  claim  to  the  property.    And  I 
must  say  that  I  never  met  with  a  clearer  case  to  show 
the  wisdom,  jniMice,  and  policy  of  the  provibions  of 
this  section  of  the  Act  of  Parliament,  the  object  of 
which  was,  to  use  the  words  of  Lord  Uede^^dalc  in  the 
case  to  which  I  have  already  referred,  to  prevent  de- 
ceit by  a  trader  from  the  visible  possession  of  property 
to  which  he  was  not  entitled.     And  now  supposing  I 
were  at  liberty  to  consider  the  rights  of  the  trastees 
of  Mrs.  Murra3's  settlement,  I  am  at  a  loss  to  see 
how  ihcy  could  now  claim  this  property  successfully. 
In  the  firdt  place  I  lia\  c  no  evidence  to  thovf  that  they 
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ever  had  the  possewion  or  the  right  to  it  Tested  h 
them.  It  is  tme  Angas  Morraj  is  one  of  the  trus- 
tees, bat  he  nerer  claimed  the  property  as  trustee,  bat 
always  held  himself  oat  to  the  world  as  the  real 
owner.  Bat  even  if  he  did  take' it  as  trastee  he  caa- 
not|  as  I  apprehend,  having  embarked  it  in  trade  with 
tlieaaaent  of  his  co-trnstee,  and  held  himself  oat  to 
the  world  as  owner  of  it,  withdraw  it  from  the  liabili- 
ties that  have  been  incarred  on  the  faith  of  snch  pos- 
session. This,  however,  I  nerely  state  as  the  difll- 
enltj  that  would  be  in  the  way' of  any  claim  by  the 
trnstees  in  case  their  names  were  sabstitated  fbr  thai 
of  John  Mnrray.  I  mast  at  present  simply  disallow 
the  claim  of  the  chargeant,  with  costs,  and  declare 
that  the  assignees  are  entitled  to  ati  order  that  the 
property  in  qnestion  be  sold  for  the  benefit  of  the 
creditors  onder  the  bankruptcy,  and  I  make  snch  order 
accordingly. 

Attorney  to  the  banlmiptoy,  }ir,  Latkan.  Attorney  for 
JoUy,  Mr.  William  Blooinfield.  Attorney  for  John  Hurray, 
Mr.  Fofiythe. 


Court  of  smmfraltii. 

t«tpertt4|>y  Wmi—  Ohwaaiy,  Hag.  BirtiUMf  .taw  3 

Thb  Eboi  00  Baaob. 

Derelia  iahfogi^CMB. 

In  thii  COM  of  dereUd  salvage  tk§  Chwri  aimard&d  a 
.  mmo/M'IO  to  the.sahar§,  oraliiUemorethan 
.  ^ (Me^Mrd^  of  the  total  valai  of  th§  jprapert^ 
.  $(med^  and  gmoe  them  their  €0$ti  of  th$miL 

This  was  a  caase  of  derelict  salvage,  in  which  the  At- 
lantic Royal  Mail  Steam  Navigation  Company,  H;M. 
revenae  cotter  Dicanondj  Lieutenant  Brown,  RN., 
commanding,  and  John  Anderson,  chief  boatman  at  Ar- 
ran,  and  his  b6at*s  crew,  were  petitioners,  and  the  Erin 
go  Bragh^  of  Liverpool,  and  her  cargo  the  respondents. 
The  services  for  which  salvage  was  claimed  were  rendered 
by  the  petitioners  in  February.  In  the  month  of 
March  following  oifinership  of  the  cargo  was  decreed 
to  the  nil  Jorwriters  at  Lloyd^s,  wio  had  paid  on  cargo 
and  freight  as  on  a  total  loss ;  and  in  the  month  of  April 
following,  Messrs.  Dixon  &  Wynne,  of  Liverpool,  mer- 
chants, having  established  theur  proofs  of  ownership 
of  the  vessel  obuined  a  decree  of  ownership,  leav- 
ing  the  property  respectively  dealt  with  by  them  sub- 
ject to  the  salvage  claims  in  the  pi^ent  suit 

Z)r.  Tounuend  and  Elrmgton  for  the  salvors. — ^The 
services  commenced  on  the  day  Information  that  the 
vessel  was  in  distress  in  Oalway  bay  reached  the  of- 
fice of  the  Atlantic  Steam  Navigation  Company  in 
that  town.  The  company,  without  delay,  despatched 
a  small  steamer,  with  its  master,  officers,  and  suffi- 
cient crew,  to  her  aid;  and  the  steamer  arriving  off 
Black  Head,  the  bouthern  point  of  Galway  bay,  at 
6  20  that  eveuiug,  found  the  wredc,  which  proved  to 
be  the  Euglidh  barque,  Erin  Oo  Braghj  of  Liver- 
pool, laden  with  a  cargo  of  timber,  her  saiU,  topmasts, 
and  rigging  canieJ  away,  and  hanging  over  her  sides, 
fast  on  thb  rocks,  derelect,  and  abandoned  by  her 
master  and  crew.  Her  rudder  was  beaten  away,  and 
her  bottom  goue  aft,  her  transoms  being  entangled 
lunong  the  rocks,  and  several  logs  of  timber — portions 


of  the  cargo— sticking  out  of  her.  By  exertions  un- 
ceasingly applied  from  the  day  of  findmg  until  early 
on  the  Tuesday  following,  the  salvors,  each  in  theirown 
way  and  by  combined  ^rts,  succeeded  in  towing  the 
derelict  from  her  exposed  and  perilous  condition  and 
itfooring  her  in  safety  to  the  westward  of  Nimmo's 
pier  at  6*30  on  th^  day  last  mentioned.  The  case 
was  one  of  meritorious  salvage,  and  merited  the  best 
consideration  of  the  Court  The  ('efendant^  by  their 
plea  admitted  those  merits,  and  had  predaded 
themselves  from  contradicting  them.  The  net  amount 
in  value  of  the  property  so  preserved  was  a  sum  of 
MhZfS  la.  8d.  They  cited  The  Qtorge  Dean  (Swa. 
290). 

/>r.  Gtthon  and  Todd  for  the  underwriters,  the  own  - 
.ers  of  the  cargo,  resisted  any  view  but  a  very  moderate 
one  being  taken  of  the  case.  The  salvors  had  shown 
in  their  services  neither  skill  or  precaution,  and  were 
not  entitled  to  ground  any  spedal  daim  upon  the  fact 
of  their  being  so  many  days  employed.  The  real  sal- 
vage occupied  actually  bat  one  day;  the  other  days 
bjsing  consumed  in  abortive  and  uni&ilfiil  attempts. 

JcTDOs  KiLLTd — Upon  a  jost  consideration  of  the 
ifiicts  stated  in  the  petitions  of  the  several  salvors,  and 
admitted  by  the  defendants  to  be  truly  stated,  I  am  of 
opinion  that  the  defendants  were  not  warranted  in  the 
observation  with  which   they  attempted  to  dispa- 
'rage  them.     In  the  judgment  of  the  Court  a  case  of 
meritorious  salvage  has  been  established,  although 
not  one  of  the  first  dass,  and  therefore  not  entitled  to 
the  highest  rate  of  reward.    Pkoper^  to  by  no  means 
a  small  amount  had  been  rescued  from  certain  destruc- 
tion and  with  complete  success.  Five  days  and  nights, 
m  1^  season. of  nnparalelled  storm  and  tempest,  upon 
an  exposed  coast,  was  spent  and  consumed  in  unwea- 
ried labour  in  the  service.   A  steamer  had  been  cheer- 
fully sent  out,  and  returned  again  and  a  third  time 
to  Galway  for  fresh  snppKes  and  aid  during  that  period. 
The  utmost  harmony  and  good  feeling  prevailed  be- 
tween  the  dvilians  employed,  the  officers  and  men  of 
her  Majesty's  cutter,   and  the  coast-guard — eve^ 
branch  working  in  its  own  particular  sphere,  manfully 
and  all  together,  for  the  one  object.     On  the  other 
hand,  there  was  no  peril  to  life  or  limb,  or  property^ 
everything  succeeded  without  risk.     The  Court  will 
therefore  award  such  a  proportion  as  these  petitioners, 
under  such  circumstances,  are  feiriy  entitled  to^ 
fairly,  not  with  reference  to  their  services  only,  but  to 
the  just  expectations  which  defendants  in  a  suit  of 
this  nature  may  reasonably  be  supposed  to  entertain, 
namely,  that  the  sentence  by  which  the  Court  casts 
upon  them  the  obligation  of  rewarding  salvors  should 
regard  also  their  rights  as  owners.  The  Court  therefore 
awards  to  the  petitioners  a  sum  of  £470,  being  by  a 
very  small  sum  above  one-third,  and  apportions  that 
sum  amongst  thepi  as  follows,  in  propojtion  to  the 
merits  of  their  respective  services: — To  the  AtUntic 
Steam  Packet  Company,  the  services  of  whose  steamer 
and  people  were  unremitting,  and  without  which  the 
salvage  could  not  be  effected,  £360;  to  the  com- 
mander of  the  Diamond  and  his  crew,  £90;  to  the 
chief  boatman  and  his  crew,  £20;  to  Gill,  who  osr- 
ried  the  intelligence  of  the  wreck,  £10.    The  salvors 
are  to  have  their  costs  also. 

Prootor  for  the  hiItoxb  Mr.  Hunerton,  Q.?. 
Proctor  fbr  the  defeodiintt,  Mr.  Doran. 
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Court  Qf  ^ptaX  in  Ctamtxta* 

Bcportad  ty  B.  Bazton  Bottoo,  Eaq^  Barrister-at-Uiw. 
[BbTOBB  IBB  LqBP  GhAHCOBLLOB  AMD  THB  LOBD 

JasncaB  of  Afpbal.] 

CoLCLOoaH  V.  Skttb— ulpr.  28. 

Falsa  demonalratio — IdeniUif  of  cestui  qne  Tie— Be- 
fMtmi^ — VerUoi  naminis* 

WhtHakumundiraImm  /or  Uvea  rmuwabkfor 
ows  m  iffkmg  out  a  renmoal  named  and  daer^Md 
lAeoestoi  que  rieMam^uottafy.CAa^dtoiUttficer- 
lam  vMch  of  the  two  penonM  was  maemtt  one  of 
tphom  died  thirteen  ytare  before  the  other ;  the 
hmdhrd  eiauned  fines  from  the  fret  deaths  the 
tenant ojkredthemjrom  the  laat  death.  BM^thai 
the  tenant  ought  to  have  named  the  life  dMndhf 
an4  olearhff  and  not  having  done  eo  he  mtiM  suffer 
the  consequenee^  and  nnust  pag  renewal  fines 
from  the  first  death* 

Thb  wift  an  appeal  fitmi  ao  order  of  his  Honor,  the 
Haafter  of  the  ^ll8»  reTening  an  order  made  by  Mas- 
tar  littoiL      The  original  eaose  had  been  before  the 
Master  of  Uie  BoUs  on  several  occasions,  uide  14  Ir. 
Gh.  Bq)«rt8, 1 27.    A  lease  for  lives  renewable  for  ever 
vas  made  in  1719,  of  certain  lands  in  Westmeath, 
the  beneficial  interest  in  which  nitimatelj  vested  in 
tbe  preseo&  appellant,  and  the  revofftton,  subject  to 
aach  lease,  in  the  reepondenC    Renewals  of  this  lease 
were  r^gnlarlj  taken  ont  from  time  t»  time.     One  of 
the  ceaftti  que  viee  liaving  died  m  the  year  1803,  Mfk 
Bridget  Goldongfa,  in  whom  the  beneficial  interest 
Qoder  the  lease  was  then  vested,  nominated  as  a  new 
life  her  grandson,  ^'BeanchampGoldonghythejonnger, 
son  of  Beanchamp  Oolclon^^  of  Zion  Hill,  m  the  Go. 
of  Gariow,  Ksq.,  now  of  the  age  of  fifteen  years  or 
thereabouts.^      It  i^peared  that  Bridget  Ooldongh 
had  two  flons,  Henry,  the  elder,  who  resided  at  Zion 
HHl,   and    Beanchamp,    who    nsnally   resided    at 
KUdavin.     Beanchamp  had  several  sons;  his  fourth 
NO  was  named  Beanchamp  Urqahart;  Henry's  eldest 
0O&  was  also  named  Beanchamp  (styled  thronghont  this 
report  as  Beanchamp,  the  third).  It  will  be  seen  that 
no  person  corresponded  exactly  with  the  description 
in  tho  clause  of  nomination.  Beauchamp  Urquhart  did 
not  answer  to  it,  for  though  he  was  the  son  of  Bean- 
champ, yet  he  ^  not  reside  at  Sion,  and  he  himself 
had  a  second  Christian  name.    Beanchamp,  the  third 
was  the  son  of  a  Colcloogh,  who  -did  reside  at  Sion, 
bat  whose  name  happened  to  be  Henry  and  not  Bean- 
champ.    Beanchamp  Urqnhart  died  in  1846,  and  his 
coDsio,  Beanchamp  tbe  third,  died  in  1868.     On  an 
order  of  reference,  that  an  account  of  renewal  fiues,&c. 
he  taken,  the  Master  found  that  the  last  life  of  the 
leaae,  under  the  renewal  of  1803,  died  in  1858,  and 
baaed  his  accounts  and  reports  accordingly.      On  ap- 
peal the  Master  of  the  Rolls  reversed  this  order, 
holding  that  the  life  died  m  1845,  vide  8th  Irish  Ju- 
rist, N.S.  407*  From  this  dedsion  the  present  appeal 
was  bronght 

Brewster,  Q.C.  (with  him  Walsh,  QC,  and  /.  Z). 
Schinson)  m  snpport  of  the  appeal — The  order  of 


Master  Litton  was  right,  and  ought  not  to  have  been 
reversed*    Beanchamp^  the  thurd,  the  son  of  Heniy 
must  be  taken  to  he  the  life  of  the  lease.    Hisconsin's 
name  was  Beanchamp  Urquhaft,  so  it  cannot  be  taken 
to  be  liim.    We  have  got  the  correct  name;  there- 
fons  there  can  be  no  nnoertainty,  for  there  are  not  two 
of  the  same  name*    The  error  in  descriptioD  doetnol 
make  it  uncertain,  for  in  CmnoifS  v.  BUmddl  (1  H. 
of  L.  Cases,  776)  it  is  bud  down  by  Lord  Wensleydale 
that  when  the  name  is  right  a  mistake  in  description  is 
immaterial;  so  in  Drake  v.  Drake  (8  H.  of  L.  Oases 
172),  where  the  description  was  aeennte,  but  the 
name  was  not,  a  bequest  was  held  to  be  void.    Much 
weaker  is  the  case  on  the  opposite  dde,  for  neither  is 
the  name,  nor  yet  the  description  tme.  There  isafolse 
demonstration  on  both  sides;  therefore,  the  descrip- 
tion not  being  true  cannot  override  the  tme  name; 
but  this  deacription,  such  as  it  is,  favours  onr  argu- 
ment more  than  that  of  the  opposite  side.      The  life 
was  to  he.  Beanchamp,  the  son  of  Beanchamp,  of  Sion ; 
now  Beanchamp,  the  third,  who,  we  contend  was  tho 
cestui  que  vie,  was  son  of  a  Coldongh,  of  Sion,  and 
the  only  flaw  is  that  his  name  was  Henry.    In  this 
view  tbe  greater  part  of  the  description  is  accurate, 
and  the  Gonrt  is  bound  to  adopt  that  construction  . 
which  will  give  meaning  to  the  greatest  nnmber  of 
words,  and  in  domg  so  it  must  tdse  the  appellant's 
view  of  the  case.    This  is  not  a  case  of  the  construc- 
tion oi  a  will,  where  certamty  is  required  to  be  shown 
before  the  heir  can  be  divested  of  his  rights.  Ndther 
party  has  a  stronger   right  to  assistance  than  the 
other;  nor  is  there  ambiguity  in  this  view,  in  the  case 
of  DUley  v.  Mathews  (2ndNewBep6.60X  where  a  tes- 
tator having  a  wife  named  Eliaa,  from  whom  he  was 
separated  living,  and  havmg  gone  through  the  mar- 
riage cereflMBj  ^th  a  woman  named  Sarah,  with 
whom  he  lived  at  the  date  of  his  will,  gave  the  In- 
come of  his  property  «« to  his  wifo  Sarah.*'  V.  G.  Wood 
held  that  Sarah  was  entitled,  though  she  was  not  his 
wifo;  so  also  it  was  held  in  PUmket'e  case  (1 1  LO.R. 
361),  that  the  name  should  control  the  description. 
Likewise  in  Bhmdel  v.  OladsUme  (11  Sim.  467),  and 
in  Gamer  v.  Oamer  (29  Beav.  14),  in  Doe  v.  Bowse 
(5  Com.  B.  R.  422),  and  in  FeUham'e  case  (1  Kay. 
&  John.  528).    It  is  worthy  of  remark  that  Bean- 
champ the  tldrd  was  the  eldest  sou  of  the  eldest  son, 
and  it  is  very  probable  that  he  was  so  named  that 
when  he  would  enjoy  the  property  as  heir,  he  might 
have  the  freehold  during  his  own  life  undisturbed  by 
any  fresh  renewals.    Beauchamp  the  third  was  about 
15  years  old  at  the  time  of  the  nomination;  his  con* 
sin  was  only  abont  nine.      Is  it  probable  the  grand- 
mother could  make  a  mistake  in  tiieir  ages,  there  be- 
ing such  a  disparity.   Beauchamp  Urquhart  had  a  se- 
cond name;  if  he  was  meant,  his  name^  at  least,  would 
be  given  correctly. 

Warren,  Q  C,  for  the  respondents. — ^Bridget  Gol- 
.dongh  was  the  person  who  named  the  life  in  the 
lease.  It  is  the  tenant's  part  to  prepare  the  renewal 
If  there  is  any  uncertainty,  she  is  to  blame,  and  those 
who  claim  under  her  must  suffsr  by  her  error.  If 
there  be  any  ambiguity  in  this  case,  is  it  not  those  who 
were  the  authors  of  it  that  should  suffer  by  that  am- 
biguity? It  is  clear  that  this  lady  must  have  known 
the  names  of  her  own  sons;  she  may  have  been  mis- 
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taken  in  their  plaoe  of  residence,  bat  it  Is  not  credi- 

ble  that  she  did  not  know  their  names.    The  mistake 

which  she  made  was  a  natural  one,  residing  as  she 

did  at  some  distance.    As  to. the  question  of  landlord 

and  tenant,  mnst  not  the  tenant  who  was  gnil^  saf- 

fer,  and  not  the  landlord.      As  to  hearsay  evidenoe 

it  cannot  be  admitted  in  this  case  to  prove  the  age  of 

either.     In  Bex  y.  the  InhabUantt  of  EriUi  (8  East. 

538),  hearsay  eTidence  was  held  not  admissible  to 

prove  a  person's  age      It  may  be  admissible  in  the 

question  of  pedigree,  bat  not  in  a  case  of  this  kmd 

which  is  one  of  identity.      The  appeUants  come  into 

this  Gout,  asking  for  the  benefit  of  their  own  wrong. 

Everything  most  be  presomed  against  them,  and  tUs 

Conrt  cannot  sanction  their  comloct. 

May  for  respondents. — Beaochamp  Urqnhart  was 
the  life  nominated.  In  the  nommaiion,  the  woid 
«•  younger  "  is  used;  that  directly  points  to  the  men- 
tion of  the  father  in  the  same  instrument,  for  the  word 
is  never  used  in  a  deed  unless  where  a  person  b 
placed  in  oontradistinction  to  his  father.  So  in  this 
case  is  Beauchamp  the  younger,  .son  of  Beauchamp. 
The  father  is  clearly  meant,  and  as  clearly  expressed. 
Beauchamp  had  a  second  name,  but  it  is  very  impro- 
bable that  his  grandmother  would  have  thought  of  it 
just  at  that  time.  There  is  a  false  description  in 
only  one  particular  in  this  view  of  the  case,  the  word 
Sion  being  used  instead  of  Kildavin.  The  residence  is 
quite  immaterial,  when  every  other  part  of  the  descrip- 
tion b  correct — FawUrr.  Fowler  (4  De  G.  &  L  250.) 
It  is  not  fiur  to  the  landlord  for  the  tenant  to  name  a 
life  so  craftily,  that  when  one  life  dies,  he  can  put  in 
another  life,  of  whom  the  landlord  heard  or  knew  no- 
thing until  he  was  made  use  of  to  defraud  him  of  his 
renewal  fines,  &a  It  is  the  duty  of  the  tenant  to 
name  the  life  disdncUy  and  clearly,  and  if  he  does 
not  do  so  he  must  abide  the  consequences  of  his  du- 
plicity. The  hmdk>rd  is  surely  not  to  be  punished 
for  the  fraud  of  the  tenant 

WaUh,  Q.G.,  in  reply. — ^These  words  must  be  read 
strictly  acconUng  to  the  rules  of  construction.  In  the 
case  of  Gamer  v.  GamMt  (29  Beav.  114X  Lord 
Wensleydale  says  that  deeds  are  to  be  conslmed  in 
the  same  way  as  wills.  If  so  then  the  correct  name 
must  override  a  false  description.  There  was  no 
wrong  or  fraud  on  the  part  of  the  tenants.  They  did 
not  want  to  mislead  the  landlord;  everything  in  the 
way  of  description  was  given  as  fully  and  fraely  as 
possible,  and  the  landlord  must  be  taken  to  have 
known  well  which  of  the  lives  was  in  the  lease,  for 
on  the  death  of  Beauchamp  Urqnhart  in  1845,  no  ap- 
plication was  made  by  him  for  renewal  fines,  and  it 
was  not  till  a  renewal  was  sought  after  the  death  of 
Beauchamp.  the  third  in  1858,  that  this  resistance  was 
ever  contemplated — Newbold  v.  Price  (14  Sim.  354). 
LoBO  Chancjcllob. — I  am  of  opinion  that  this  order 
mu6t  be  affiimed.  If  this  was  a  question  as  to  the 
construction  of  the  chtuse,  I  might  have  some  hesita- 
tion in  thus  pronoLUcng  my  judgment;  but  takmgall 
the  facts,  even  as  relied  on  by  the  appellant,  and  I 
still  would  have  great  difficulty  in  coming  to  the 
conclosion  which  we  are  asked  to  arrive  at  If  we 
are  to  reverse  the  decision  of  the  Master  of  the  Rolls, 
it  must  not  be  on  doubt  or  on  conjecture,  but  on  clear 
grounds.    In  this  renewal  it  recites  that  Mrs.  Bridget 


Golclough  had  named  Beauchamp,  the  younger,  son  of 
Beauchamp,  as  the  life;  by  that  deliberale  statement 
she  must  be  bound.  The  landlord  was  bound  by  his 
covenant  to  take  any  life  that  was  named  to  him^  he 
had  no  dioiee  in  the  matter;  he  was  not  to  Inow 
whether  the  exact  description  in  the  lifb  was  given. 
It  was  the  business  of  the  tenant  to  name  the  Fife,  and 
to  do  so  distinctly  and  unequivocally.  Is  the  tenant 
then,  not  to  be  bound  by  his  description,  and  is  he  to 
be  allowed  to  form  his  description  so  ambignouslj, 
that  he  is  to  have  the  choi<ie  of  two  lives  as  it  maj 
afterwards  suit  him  ?  Even  admitting  the  qdestion  ii 
age,  it  does  not  help  the  appellant's  view;  for  it  is 
admitted  by  them  that  there  is  a  mistake  as  to  the 
reudenco  of  the  father;  may  there  not  also  be  a  mis- 
take in  the  age  of  the  grandson?  then  Beauchamp  b 
called  Beauchamp  the  younger,  that  would  be  Internal 
evidence  in  the  deed,  that  the  son  of  Beauchamp  was 
meant,  for  that  is  the  usual  way  of  namhig  father  and 
son  together.  It  has  been  said  that  Beauchamp  Ur- 
qnhart had  a  second  name,  and  that  name  is  not  men- 
tioned, but  many  persons  have  a  second  name,  which 
is  never  used  by  any  thurd  perBon,  and  perhaps  not  by 
the  parties  themselves.  Under  all  these  circumstan- 
ces, I  see  no  good  reason  for  reversing  the  order  of 
the  Master  of  the  fioUs;  therefore,  that  ordw  mnst  be 
aflirmed  with  costs* 

Thk  Loud  Josrncs  of  Appeal. — ^I  do  not  think  that 
the  tenant  can  now  take  advantage  of  the  misdescrip- 
tion which  she  had  given  to  the  landlord  after  the  lapse 
of  56  years.  The  Undk>rd  was  bound  to  take  any  Hie 
ofiered.   His  acceptance  of  the  life  was  merely  fbnnaL 

Order  b^w  aJtmuL 


Br  BI POBCILL,  A  BAHKEUPT^JtfiS^  2. 

Jnritdkthn  of  the  Court  o/Bankrupiey — Precatory 
worde  hnpoeing  a  truet. 

Where  A»  equUahly  mortgaged  hie  property  to  B.^e 
ereditore  cu  a  eecurity  for  the  deht  of  B.^  who  af- 
terwarde  becomee  bankrupt^  the  Court  of  Batds- 
ruptcy  oftght  not  to  brd^r  the  eale  of  A^e  property^ 
and  cannot  adjudwaie  upon  the  righte  ofddrdpar^ 
HeetOtOrihe  trueie  upon  that  property. 

This  was  an  appeal  from  an  order  for  the  sale  of  pro- 
perty of  Martin  Pnrcell,  brother  of  the  bankrupt, 
made  by  Judge  Lynch,  bearing  date  12th  February, 
1864.  It  appeared  that  the  bankrupt,  Michael  Pui^ 
cell  was  a  person  trading  at  Kilkenny.  In  the  month 
of  October,  1862,  he  procured  an  advance  from 
the  Bank  of  Ireland  of  £1500,  giving  the  bank 
some  security,  and  getting  his  brother  Martm  to  give 
colleteral  security,  by  equitably  mortgaging  a  certain 
leasehold  house  and  premises,  to  which  Martin  had  be- 
come entitled  under  his  father's  will  In  that  will,  after 
some  other  bequests  was  the  following  dause,  '*  Aud 
as  to  my  wife  Judith  Porcoll,  otherwiaeMurphyin  case  she 
shall  survive  me,  I  will  and  direct  that  she,  and  my  said 
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cbUdrea  shall  live  and  remain  with  my  said  son  Martin 
Parcel],  in  the  dweUing-house  and  concerns  in  which  I 
now  reade*  and  be  supported  and  noaintalned  bj  him  in 
til  manaer  and  manner  of  Ways,  befitting  their  condition 
fai  liie.  aA  they  have  been  accnstomed  to  during  my 
fife,  withoQt  any  charge  being  made  for  or  on  aocoont 
of  same;  and  in  event  of  my  said  wife  being  minded 
or  dedroos  of  leaving  my  said  child  or  children,  and 
fivii^  separate  ancl  apart  to  herself,  then  I  will  and 
^rect  that  the  interest  on  a  sum  of  iE500  be  paid  to 
tor  during  her  life.^'  In  Jaly,  1863,  Michael  Par* 
oeil  was  declared  a  bankrupt,  and  Sa  August  ibUow- 
ta^>  by  an  arrangement  with  the  mortgagees,  Mai^tin 
Paroell  consented  to  the  sale  of  this  house  and  premi- 
Bea»  whj6h  he  had  mortgaged  for  the  payment  of  the 
debt  dae  by  his  brother,  and  aocordingly  they  were 
advortised  for  sale  under  the  Court  of  Bankruptcy. 
nereapon  the  appellants,  the  sisters  of  Martin,  and 
chUdroi  of  the  testator,  pat  in  their  clum  to  an  m* 
Cereal  in  sud  house  and  premises,  which  was  disal- 
lowed by  the  judge,  who  held,  that  the  wife  of  the 
testator  having  died  in  his  lifetime,  Martin  Purcell  be- 
came entitled  to  the  property  devised  to  him  free 
fiqm  any  condition  whatever,  and  that  as  the  testator 
had  in  a  previous  part  of  his  will  made  provision  for 
all  hb  children,  it  appeared  to  him  that  m  the  clause 
relating  to  the  mainteaance,  the  testator  meant  to 
make  provision  for  his  wife  in  the  event  of  her  survi- 
ving him,  on  which  event  alone  it  was  his  intention 
that  the  family  should  reside  together,  and  that  as  his 
wife  did  not  survive  him,  the  devise  in  favour  of  his 
children,  in  respect  of  the  house  lefi  to  the  said  Martin 
PurcelU  became  inoperative.  The  learned  judge  also 
OKpreased  his  belief  that  the  bequest  in  the  will  was 
Tague  and  uncertain,  and  that  the  most  equity  would 
do  would  be  to  make  a  personal  decree  against  Mar- 
tin Porcell,  which  would  not  prevent  a  sale  of  the 
premises,  free  from  any  condition  or  trust,  and  an 
order  for  sale  was  made  accordingly.  From  this  or- 
der, the  present  appeal  was  brought. 

I£era»y  Q.C.,  (with  him  Btfon)  for  the  appellants. 
—The  appellants  are  entitled  to  an  interest  in  this 
property ;  it  is  not  competent  for  the  Court  of  Bank- 
ruptcy to  order  a  sale  when  there  is  a  ti-nst  over  the 
property,  unless  sold  subject  to  the  trusts.  The  ap- 
pellants claim  their  right  under  the  will  of  their  father 
The  Court  below  cannot  make  this  order;  it  is  not  a 
Court  of  original  jurisdiction,  either  of  Uw  or  equity, 
vide  19th  &  24th  sections  of  the  Act  which  eonsti- 
tfltes  that  Court,  and,  therefore,  it  had  no  rights  even 
with  the  consent  of  the  owner,  who  was  not  a  bank- 
lapt,  to  make  such  an  order.  To  do  so  would  be  en- 
croaching on  the  functions  of  the  Landed  Estates 
Court;  much  less  had  it  any  jurisdiction  to  entertain 


minor,  therefore,  no  order  of  that  Court  could  bind 
him.  It  strikes  me  that  the  pardes  had  a  joint 
tenancy  in  the  house,  as  it  seems  to  mo  to  have  been 
given  to  Martin  and  his  sisters  together.  The  order 
of  the  Court  below  must  be  amended  by  the  addition 
of  the  words,  *'  saving  the  rights  of  the  parties  who 
may  be  entitled,"  and  I  order  that  any  sale  that  may 
be  had,  be  made  without  prejudice  to  the  rights  of 
the  appellants. 
Thb  Lobd  JosnoB  op  Appeal  ooncarred. 


Court  of  €tanttt!}i* 

Reported  by  &  Boxfcoa  Bdton,  Bsq^  BArrtoter>«b4ftW. 
KtLE  and  OTHEBS  V.   0*CONKOR  AND  OTHERS— 

ApHl  26. 

Prq/h  k  prendre — Lapse  of  tme^^ReMwal^^La/ches 
— Purchaser  for  wdme — NoUoe, 

An  owner  in  fee  demised  to  A.  for  lives  renew- 
able  for  ever,  the  right  of  quarrying  mill'St^nes^ 
4rc.9  over  a  manor^part  of  which  manor  was  after- 
wards sold  to  B,  in  fee,  (and  on  which  there  were 
open  quarries  worked  hy  A.)  without  any  mention 
of  this  right.  A,  and  B.  never  were  privies;  no 
renewals  were  ever  had  from  B,,  hut  they  were  re- 
gularly given  hy  the  oumers  of  the  principal  part  of 
the  manor.  Held,  that  though  120  years  had 
dapsed.  A,  was  entitled  to  a  renewal  from  B.  on 
paying  a  proportional  part  of  all  previous  renewal 
fines. 

This  was  a  suit  arising  out  of  proceedings  m  the 
Landed  Estates  Court,  to  try  the  right  of  quanying 
and  hewing  freestone,  over  lands,  part  of  the  manor 
of  Hastings,  in  the  County  Tyrone.  The  petition 
prayed  for  a  reference  to  the  MaSter  to  ascertain  the 
amount  due  by  the  petitioners  for  rent  and  renewal 
fines  to  the  respondents,  and  that  the  respondents 
might  be  ordered  to  execute  a  renewal  to  the  peti- 
tioners*  pursuant  to  a  oovenant  for  perpetual  renewal, 
contdned  in  a  lease  bearing  date  16th  April,  1863. 
It  appeared  that  on  that  date  Edward  Edwards,  who 
was  seised  in  fee  of  the  manor  of  Hastings,  demised 
to  John  and  Bobert  Kyle,  together  with  a  corn  mill 
and  garden,  the  right  of  quarrying,  hewing  and  dig- 
ging out  freestone,  in  any  quarries  that  were  then 
open,  or  that  might  be  thereafter  opened  or  found 

iover  the  whole  manor  of  Hastings  (reserving  to  the 
lessor  and  his  tenants  on  the  manor  the  right  of 
taking  stones  for  their  own  nse)  to  hold  for  three  lives 
Ul.    r^.  wv«A.    ««<     «1«A    oAttwIw     Mknf  Af     -PQl      antt 


could  oi^  operate  to  release  the  parties  from  the  trusts, 
and  besides  one  of  the  children  is  a  minor— /2y<m  ▼. 
J;ym(12Ir.£q.  226.) 

Brewster  and  Darl^j  Q.C.,  for  the  respondents. 

Thb  Chahcbllob^  without  hearing  the  other  side. 
*-^The  order  of  the  Conrf  below  ought  to  have  been 
lAado  without  prejudice  to  the  rights  of  the  appellants. 
That  Court  has  no  jurisdiotion  to  settle  the  rights  of 
(Im  paitiea  hj  aa  or4er.     Onp  of  tho  ohSdroQ  iB^a 


renewable  forever,  at  the  yearly  rent  of  £21,  and 
10  guineas  renewal  fine.  In  17 1 0  this  lease  was  re* 
newed.  In  1744^  about  ono-fourth  of  the  manor  was 
soid  by  trustees,  under  a  devise  for  the  payment  of 
debts,  to  a  person  named  Colqnhoun,  through  whom 
the  respondento  derived,  to  whom  a  conveyance  was 
made  in  foe,  and  granting  the  right  of  quarryhig  on 
that  part  without  any  reservation  or  mention  of  tho 
lease  of  1683.     The  remaining  three-fonrtha  of  tho 
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manor  oontinaed  in  the  fftmily  of  the  otiginal  lessor,  from 
whom  renewals  of  the  entire  lease  were  obtained  from 
lime  to  time,  by  the  lessees,  the  last  renewal  being  granted 
on  the  1st  Jnne,  1812,  and  one  of  the  lives  mentioned 
in  that  renewal  being  still  in  existence.  The  lessees  ex- 
ercised and  enjoyed  their  right  of  quarrying  over  the 
whole  manor  undisturbed  up  to  1862,  when  n  peti- 
tion was  filed  by  O'Connor  in  the  Landed  Esutes 
Court  for  a  partition  and  side  of  that  portion  of  the 
manor  which  had  formerly  been  purchased  by  Colqu- 
houn.  The  petitionen  attended  the  Landed  Estates 
Courts  and  loidged  their  claim  to  the  right  of  quany- 
ing,  which  was  resisted  by  the  respondents.  An 
Onler  was  made  by  that  Conrt,  directing  a  conveyance 
to  be  made  to  the  purchaser  of  the  lands  subject  to 
any  decree  for  renewal  which  might  be  obtained  in 
this  Conrt  by  the  petitioners.  Hence  this  suit  Affi- 
davits were  read  proving  that  the  petitioner)  had  ex- 
ercised their  right  over  the  whole  of  the  manor,  this 
part  included,  undisturbed  and  unquestioned  for  up- 
wards of  sixty  years;  it  also  appeared  by  these  affi- 
davits that  many  years  back  the  petitioners  had 
summoned  a  man,  who  was  not  tenant  on  the  manor, 
and  who  had  taken  away  stones,  and  that  they  pre- 
vented him  from  doing  so  again. 

The  Solicitor  Gfenercd  (with  him  BrewHer^  Q.  C, 
M^Caudand^  Q*C-,  Dowse^  Q-C,  and  Carson,)  for 
the  petitioners. — The  right  of  the  petitioners  having 
been  continuous  and  uninterrupted,  as  i*egards  the  open 
quarries,  is  evidence  of  their  tide,  for  an  action  of  eject- 
ment might  have  been  brought  against  them — M'Don- 
mUr.H'Ointy  (lOIr.L.R.514.)  Nor  have  they  waived 
or  lost  their  right  to  the  unopened  quarries  by  non-user, 
for  in  Seaman  v.  Vaudry  ( 1 6  Yes.  Jun^  9S0)  it  was  ex- 
pressly laid  down  that  the  relinquishment  of  the  right 
to  mines  cannot  be  predumed  from  the  nou  exercise  of 
It.  This  Coni-t  will  not  presume  a  trespass;  must  it 
not  presume  from  undisturbed  use,  within  and  beyond 
living  memory,  that  those  from!  whom  the  petitioners 
claim  exercised  this  right  up  to  and  prior  to  1744,  by 
vurtue  of  their  lease  of  1683.  Then  was  not  this 
time,  notice  to  the  purchaser  that  they  had  such  a 
right,  or  a  claim  to  such  right.  Must  it  not  be  held 
that  the  purchaser  had  constructive  notice  of  their 
claim.  In  Harvey  v.  Smith  (22  Beav.  299)  this  doc- 
trine was  carried  much  further. 

Serjeant  Sullivan  (with  him  F.  Walsh  Q.  C,  PO- 
kington,  Q.C.,  Shaw,  Q.C.,  Wm.  Smith  and  J.  8. 
Townsend)  for  the  respondents. — The  respondents 
stand  here  as  purchasers  for  valuable  consideration 
without  notice,  the  strongest  title  which  any  one  can 
have  in  this  court.  In  the  deed  of  1744,  under 
which  the  respondents  derive,  there  is  no  mention  of 
any  reservation  of  mines  or  quarries,  on  the  contrary, 
the  right  of  q«a>rying  is  expressly  conveyed,  'i  he 
purchaser  became  the  owner  in  fee  under  that  deed.  At 
the  date  of  the  lease  there  was  no  registration,  bnt 
why  wero  not  the  subsequent  renewals  registered  un- 
less for  tihe  purpose  of  fraud.  Were  they  afraid  their 
claims  would  not  bear  investigation?  The  purchasers 
had  no  notice,  constructive  or  otherwise.  The  case 
of  Harv$y  v.  Smith  has  been  dted,  bnt  Lord  St.  Leo* 
nards,  in  the  last*odition  of  **  Vendors  and  Purchasers,'' 
disapproves  of  that  decision.  In  Ware  v.  Egmonl 
(4  De  Gex.  M^N.  &  Gor.,  473)  it  U  laid  down,  that 


this  doctrine  of  constructive  notice  cannot  be  extende<j« 
If  the  petitioners  have  not  been  guilty  of  fhtud,  are 
they  not  guilty  of  gross  laches,  in  not  making  their 
claim  long  before.  Have  they  not  lost  their  right?  In 
Babman  v.  Murray  (I  Ridg.  Par.  Cas.  187)  (which 
by  the  way  was  connected  with  this  very  manor)  it 
is  laid  down  by  Lord  Chancellor  Thurlow,  that  a 
Conrt  of  Equity  will  never  assist  a  lessee,  when  he 
has  lost  his  right  by  gross  laches  and  neglect. 

PUkington  and.TTo/l^A  were  heand  on  the  same  side. 
The  petitioners  never  were  in  exclusive  possession  of 
the  open  quari;|(SB,  they  were  used  by  the  respondents 
and  many  others,  their  possession  was  no  more  notice 
of  a  right,  than  that  of  any  other  tenant  on  the  ma- 
nor. If  petitioners  ever  had  such  a  right,  they  have 
lost  it  by  laches,  and  lapse  of  im^^^rophy  ▼. 
Evans  (2nd  Sandes.). 

Brewster,  Q.O.,  for  petitioners— -The  petitionera 
were  in  possession,  but  not  in  exdusive  possession  of 
these  quarries;  but  they  do  not  claim  a  right  to  Uie 
exclusive  possessibn  of  these  qnarries,  there  is  a  distinct 
reservation  in  this  grant,  of  the  right  of  the  other 
tenants  on  the  manor.  This  is  a  case  for  the  Gom^ 
mon-sense  of  the  Court  Is  it  reasonable  to  suppose 
that  any  person  would  consent  to  allow  a  stranger 
to  come  on  an  estate,  and  to  hew  out  and  cany  away 
stone  from  the  lands  unless  they  had  some  legal  right 
so  to  do?  and  this  nser  continued  beyond  living  me- 
mory must  be  presumed  to  have  been  exercised  at  the 
time  of  the  purchase  of  this  part  of  the  manor. 
Therefore  the  purchaser  must  be  inferred  to  have  had 
notice,  and  the  enjoyment  has  been  for  such  length  of 
time,  that  the  respondents  must  be  taken  to  have  ac- 
quiesced in  it.  The  question  of  notice  where  there 
are  open  qnarries  is  cUfferent  from  that  of  the  dosed 
quarries. 

M'Caudand  followed  on  the  same  side. — ^There  ia 
no  laches  here  in  this  case,  for  by  the  Landlord  and 
Tenant  Act  there  is  no  laches  on  the  part  of  the  ten- 
ant where  they  were  in  possession  of  the  land,  or 
where  they  were  not  put  in  motion  by  the  landlord. 
In  this  case  the  petitioners  had  possession  of  their 
right  of  quarrying,  and  it  was  the  respondents  who 
have  been  guilty  of  laches;  if  they  had  put  the  peti- 
tioners in  motion,  then  they  might  have  showed  thmr 
title;  their  right  was  undisput^;  they  exercised  it 
boldly,  and  without  ahy  intermption  time  out  of  mind. 

Lord  Chancellor.  — The  very  peculiar  inddent  in  this 
case  is,  that  the  Court  b  asked  to  grant  a  renewal  of 
a  lease  against  parties  who  had  not  been  privies  since 
1744.  The  property  itself  was  strangely  circum- 
stanced. The  last  renewal  was  made  by  the  owner 
of  the  largest  porcion  of  the  manor  of  Hastings.  The 
evidence  that  is  propounded  is  far  stronger,  that  the 
Ryles  have  exercised  their  right  of  quarrying  for  a 
longer  period  than  the  evidence  to  prove  that  they 
have  not  done  so.  Were  it  not  that  there  is  evidence 
to  ^how  that  there  was  some  mixed  possession  and 
nser  of  these  quarries,  the  lengthened  possession  of 
the  petitioners,  might  amount  to  a  total  bar  of  the 
resfondent's  title  in  this  case;  but  there  b  some  evi- 
dence that  other  parties  did  Jntermeddle  in  these 
quarries,  and  unless  the  petitioners  can  make  oat  thefar 
case,  I  am  bound  to  withhold  my  sanction  from  the 
establisbmeat  of  their  right.       What  case  have  they 
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Aude?     Th^y  ckim  tinder  thd  letod  of  1683,  a  lease 
fbr  liinto  tonewable  for  ever,  which  in  terms  very 
tirge  iadeed  granted  the  right  of  quarrying  In  all  the 
qaarrioe  tben  open,  of  to  be  ther«af^er  opeoed^  in  the 
whole  manor  of  Hastings.      This  grant  was  not  only 
antasnal,  bnt  mAy  hard  bseh  very  Imprtident,  bnt 
with  that  We  have  notfafng  to  do.      The  first  renewal 
took  place  In  ltl2;  In  n^ithef  that  renewal  nor  any 
sabsequent  renewal  is  there  any  mention  of  any  partt- 
colar  qnarry.      In  1744  some  portion  of  these  lands 
were  devised  to  trustees  to  sell  for  the  payment  of 
deblSy  and  they  sold  accordingly.  These  several  deeds 
were  not  registered,  so  that  the  Registration  Act  does 
not  apply;  and  the  qnesiion  of  notice  most  be  ruled 
by  analogy  to  the  English  law.      The  question  then 
comes  in  oF  notice  from  the  working  of  those  quarries. 
I  may  here  remark  that  the  right  claimed  by  the  pe- 
titionera  is  not  inconsistent  with  the  rights  of  others; 
they  had  not  the  exclusive  right  of  quarrying,  that 
right  was  also  hi  the  tenants  of  the  manor.     The  re- 
spondents daira  a  right  to  the  exdnsion  of  all  others. 
Tills  right  has  been  exercised  by  the  petitioners  as 
long  as  living  memory  goes  back,  aud  the  Court  is 
ttdrad  to  stop  short,  aud  say  we  will  not  go  back  fnr> 
tfaer  than  living  memory,  and  that  we  are  to  infer  no- 
thing from  thai  long- continued  user.     This  is  not 
what  this  Court  or  any  Conrt  of  law  will  say,  having 
regard  to  the  fitcts  and  the  evidence  in  this  case ;  and 
I  will  conclude  and  presume,  therefore,  that  there  was 
eomlanoos  user,  and  that  this  right  mast  have  been 
exercised  in  accordance  with  the  lease  of  1683,  and 
by  virtue  of  the  several  renewals  of  that  lease.     I 
will  also  conclude  Aat  the  respondents  had  notice  of 
thedaim  of  the  petitioners,  by  the  fact  of  their  work- 
ing the  qnarriee.      Each  party  seemed  to  me  to  have 
notice  of  the  proceedings  of  the  other  party  in  1744 — 
the  napondeiita,  by  the  fad  of  the  petitioners  work- 
fag  the  quarries — the  petitioners,  by  the  foot  of  the 
respondents  becoming  entitled  to  this  land  by  par- 
chase;  but  I  think  that  the  petitioners  were  misled 
by  the  renewals,  whieh  they  received  from  the  per- 
sona whom  they  thought  to  have  been  the  owners  of 
^  entire  reversion,  bnt  who,  in  fact,  were  not  so. 
A  more  difficult  question,  it  occurs  to  me,  is  that  of 
the  quarries  which  have  not  been  opened  or  worked  ( 
bnds  in  which  sach  may  be  found,  have  been  the 
subject  of  marriage  settlements,  &&,  and  I  do  not 
think  that  this  C^rt  should  say  that  these  patties 
should  be  disturbed  in  their  rights  after  such  a  lapse 
of  time.    I  think  that  the  equity  of  this  case  will 
be  sufficiently  met  by  securing  to  the  petitioners  the 
rights  that  they  have  eo  long  enjoyed,  and  by  taking 
from  the  respondents  nothing  that  th€|y  had.      As  to 
the  question  of  costs,  this  is  not  a  case  of  ordinary 
reoewal,  it  is  not  a  question  of  laches,  it  is,  in  fisct 
cue  of  title,  though  both  parties  have  been  guilty  of 
hiches  in  proving  ttieir  title.      I  will  not  visit  either 
paity  therefore  with  costs.      Third  parties  get  their 
costs.     As  to  renewal  fines  that  is  a  question  for  the 
Master;  be  will  arrange  matters  between  the  several 
parties  equitably,  and  1  refer  all  these  matters  to  him 
for  settlement. 

Order  aecardingfy. 

KoTK.— In  this  ease  a  lengthened  diflcassion  took  plaee  as 
to  whether  the  eonntorpart  of  a  lease  which  waa  sigiied  by 


but  one  of  tha  parties,  conld  be  reoeived  In  evidence  against 
third  partiesk  the  loss  of  the  original  not  having  been  proved*  • 
or  tetadk  having  been  made.  The  Coart,  citing  the  oase  of 
Bait  V.  Sati  (3  Mao.  &  6r.  242}  held  that  such  was  not 
admisslbU. 


&AnnER  fK  TuhLY— April  19. 

Practice. 

Twijg  moved  that  the  officer  of  the  Conrt  be  dii'Octod 
to  set  down  this  cause  for  hearing.      The  cause  peti«- 
tion  was  filed  on  the  21st  March,  1863.      A  sugges> 
tion  was  entered  on  the  26th  April,  1863.    The  an- 
swer was  filed  on  the  30th  May,  1863.     On  the  3rd 
November,  an  ordef  was  made  to  amend  the  petition, 
giving  respondent  four  weeks  to  answer  the  amend* 
ments,  and  the  petitioners  three  weeks  to  reply.    Re- 
spondent's affidavit  in  answer  to  the  amendments  was 
filed  1st  December,  and  petitioners  affidavit  in  reply 
on  the  11th  February,  1864.      The  officer  of  the 
Conrt  declined  to  set  down  the  cause,  as  two  whole 
terms  had  elapsed  from  the  time  when  such  might 
have  been  done,  and  as  petitioners  had  no  order  for 
an  extension  of  the  time. 

Counsel  contended  that  the  order  to  amend  of  the 
3rd  November  was  impliedly  aa  extension  of  the  time 
for  setting  down  the  petition. 

The  Court  grcuUed  the  ai^hr. 


Court  oC  ^attn^si  Mtnth 

£lUportod  by  WnUam  Woodlook,  Ej^  Barr1at«i>«t«lAw.3 
[BboBI  0*BbIBV,  HATlSt  ^KD  FrrEGBRALD,  JJ.] 

LuiTBAic  V.  Wakkpfeld  AND  Nash.  ^Z>sc  7,  1863; 
Jan.  12,  1864. 

Stat  iOir^l  Vict,  d.  60-^ Actum  for  maliciously 
taking  civil  proceedings — Special  damage — Trader^ 
debtor  summons. 

An  actioti  does  not  lie  for  maUdoudy  causing  to  be 
issued  and  served  a  trader  debtor  summons  under 
*'the  Irish  Bankrvpicy  and  Insolvency  Act,  1857,'' 
upon  foot  of  a  d^fidsdy  alleged  to  exist,  and  so 
causing  the  plaintiff  to  attend  publicly  in  the  bank' 
rapt  Court,  whereby  the  plaintiff  was  injured  in  his 
credit,  and  t^as  prevented  from  attending  to  his 
business,  and  incurred  costs  in  resisting  said  pro- 
(Hayes,  J.,  dissentiente). 


Dekurrer:— The  summons  and  plauit  stated.  That  at 
the  time  of  the  committing  of  the  grievances  thei*ein- 
after  meotioned,  the  plaintiff  was  not  indebted  to  tho 
defendants  in  the  sum  of  £220  7s.,  or  in  any  sum 
amounting  to  or  extending  to  the  sum  of  £50,  or  in 
any  sum  whatsoever;  yet  the  defendants,  maliciously 
contriving  and  intending  to  injure  the  plaintiff,  and  to 
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mUke  him  commit  an  net  of  bankruptcj,  and  to  sue 
oat  a  commission  of  luinkrnpt  against  him,  and  to  have 
hhn  thereupon  adjudicated  bankrupt,  or  bj  reason  of 
the  fear  of  such  proceedings  to  twapel  him  to  submit 
to  the  unjust  demand  made  on  him  for  th«  sum  of 
£220  78.  therein- after  mentioned,  and  falsely  alleged 
to  be  due  bj  the  plaintiff  to  the  defendants,  falsely  and 
maliciously,  and  without  reasonable  or  probable  cause, 
to  wit,  on  the  8th  day  of  October,  1 862,  made,  or  caused 
to  be  made,  an  account  in  writing  of  the  pretended  parti- 
culars of  a  pretended  demand  of  the  defendant  on  the 
plaiotiff  for  the  sum  of  £220  Ts.  for  goods  falsely  pre- 
tended to  have  been  sold  and  delivered  by  defeudants  to 
plaintiff^  with  a  notice  thereunder  requiring  immediate 
payment  thereof,  purporting  to  be  in  the  form  or  to  the 
effect  specified  in  the  Schedule  (F.)  to  a  ceitain  Act 
of  Parliament  passed  in  the  21st  year  of  the  reign  of 
her  present  Majesty,  intituled,  *^  The  Irish  Bankrupt 
and  Insolvent  Act,  1867,"  and  afterwards,  on  the  7  th 
day  of  November,  1862,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  caused  the 
said  particulars  of  demand  and  notice  requiring  pay- 
ment to  be  served  st  the  plaintiff^s  place  of  abode,  and 
afterwards,  falsely  and  maliciously,  and  without  rea- 
sonable or  probable  cause,  caused  to  be  filed  in  the 
office  of  the  said  Court  of  Bankruptcy  and  Insolvency 
in  Ireland  an  affidavit  subscribed  and  sworn  on  behalf 
of  the  defendants  by  said  George  Heniy  Wakefield, 
one  of  the  defendants,  and  one  Michael  Collins,  pur- 
porting to  be  in  the  form  required  by  the  said  Act,  in 
which  said  affidavit  the  said  George  Henry  Wakefield, 
on  behalf  of  said  defendants,  and  with  the  privity  and 
assent  of  said  Joseph  Gadsdon  Nash,  amongst  other 
things,  fasiely  and  maliciously,  and  without  reasonable 
or  probable  cause,  swore  that  the  plaintiff  was  justly 
and  truly  indebted  to  the  defendants  in  the  sum  of 
£220  78.^  for  goods  sold  and  delivered,  and  thereupon 
the  defendants,  filsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  procured  the  Honorable 
Judge  Lynch,  being  one  of  the  judges  of  the  Bank- 
ruptcy and  Insolvency  Comt,  to  issue  a  summons  in 
pursuance  of  the  said  A6ts,  whereby  the  plaintiff  was 
required  personally  to  be  and  appear  before  the  Conrt 
of  Bankruptcy  and  Insolvency  at  the  sdd  Court,  Four 
Courts,  in  the  city  of  Dublin,  on  the  14th  day  of  No- 
vember, 1862,  at  12  o^clock,  for  the  purpose  of  ascer- 
taining in  manner  and  form  prescribed  by  the  Irish 
Bankruptcy  and  Insolvency  Act,  1857,  whether  or  not 
the  plaintiff  admitted  the  said  demand  of  the  defen- 
dants, who  claimed  of  him  the  sum  of  £220  78.  for  a 
debt,  or  any  or  what  part  thereof  or  whether  the 
plaintiff  verily  believed  he  had  a  good  defence  upon 
the  merits  to  the  said  demand,  or  to  any  and  what 


record  in  said  Court  appears,  and  afterwards  such 
proceedings  were  had,  that  the  said  proceedings  so  as 
aforesaid  instituted  by  the  defendants  against  the 
plaintiff  in  the  said  Court  of  Bankruptcy  aud  insol- 
vency had  wholly  ceased  and  determhied  in  favor  of 
the  plaintiff;  and  the  plaintiff  averred  that  by  being 
compelled  publicly  to  appaar  in  ihe  said  Court  of 
Bankruptcy  and  Insolvency,  and  by  said  several  griev- 
ances so  as  aforesaid  committed  bv  the  defendants, 
the  plaintiff  was  greatly  injured  in  his  credit,  and  waa 
for  several  days  prevented  irom  attending  to  his  bnsi* 
ness,  and  incurred  great  costs  and  expenses  in  and 
about  attending  at  the  Bankrupt  Court,  and  reastmg 
the  said  proceedings,  and  making  the  said  depoMtiona, 
to  the  plaintiff's  damage  of  £1,000. 

To  this  summons  and  plunt  the  defendanto  demur- 
red, on  the  grounds  that  all  persons  having  or  claim- 
ing a  debt  to  be  due  to  them  by  a  trader,  are  entitled 
to  take  the  proceedings  in  summons  and  plunt  men- 
tioned, without  being  liable  to  be  sued  in  any  action 
for  malidously  taking  such  proceedings,  and  Uiat  this 
action  was  at  all  events  not  sustainable  without  alleg^^ 
ing  and  proving  that  legal  damage  resulted  therefrom 
to  the  pluntiff,  and  there  was  no  actual  or  sufficient 
legal  damage  laid  or  alleged  in  or  by  said  summons 
and  pUunt,  or  thereby  shewn  to  have  been  snstamed 
by  reason  o(,  or  as  the  result  of  the  grievances  alleged 
in  the  said  writ  of  summons  and  pUdnt;  and  that  the 
said  writ  of  summons  and  plaint  in  substance  and  fact 
alleged  that  the  defendant,  George  Henry  Wakefield, 
in  committing  the  grievances  in  summons  and  plaint 
mentioned  was  guilty  of  felony,  by  committing  wilful  and 
corrupt  perjury,  and  the  civil  wrong  alleged  merged  m 
such  felony,and  that  unlessthe  said  defendantfelonionsly 
swoie  a  false  affidavit  of  debt,  he  was  enUtled  to  take 
the  proceedinp  in  summons  and  plaint  mentioned, 
without  being  liable  to  be  sued  in  an  action  for  da- 
mages for  so  doing. 

DeviU  (with  him  Bamf^  Q.C.,)  in  support  of  the 
demurrer. — ^The  action  here  does  not  lie;  and  sup- 
posing that  it  does,  there  is  no  sufficient  averment  of 
apodal  damage  flowing  immediately  from  the  acts  of 
the  defendant.  The  proceedings  comphuned  of  here 
were  taken  under  the  Bankruptcy  and  Insolvency  Act, 
20  &  21  Vict,  c  60,  ss.  106  to  113.  There  is  no 
averment  in  the  summons  and  plaint  that  any  award 
of  costs  was  made  by  the  Court  of  Bankruptcy.  The 
proceeding  by  trader  debtor  summons  has  its  origin  in 
5  &  6  Vict.,  c  122.  Then  came  the  English  Bank- 
ruptcy Act  of  1849,  8S.  78  to  86.  The  trader  debtor 
summons  is  thereby  a  mode  of  proceeding  to  recover 
a  debt,  like  an  ordinary  action.  Fim  ▼.  WUsan  (2 
Ph.,  653,)  is  an  authority  in  favour  of  the  defendant. 


pai*t  thereof;  and  the  defendants,  falsely  and  mail-  ^n  action  might  as  well  be  brought  for  maliciously 
ciously,  and  without  any  reasonable  or  probable  cause, 
caused  a  copy  of  the  said  summons  to  be  served  on 
the  plaintiff;  and  the  plaintiff  said  that  he  attended 
in  pursuance  of  the  said  summons  at  the  said  Court 
before  the  Honorable  Judge  Lynch,  one  of  the  judges 
of  said  Court,  on  the  said  14th  day  of  November,  said 
Courts  bdng  then  open  to  the  public,  and  there  being 
divers  persons  therein,  and  did  then  and  there,  pursu- 
ant to  the  provisions  of  the  said  Act,  make  a  deposi- 
tion upon  oath  that  he  verily  believed  he  had  a  good 
defence  on  the  merits  to  the  said,  as  by  same  filed  of 


bringing  an  action,  as  for  issuing  the  trader  debtor 
summons.  No  instance  of  snch  an  action  can  be 
found.  No  action  lies  for  a  mere  civil  proceeding— 
SavUe  r.  Boberis  (1  Salk.,  14;  s.  c,  1  Lord  Ray- 
mond, 374,  Carth.,  446);  Purion  v.  Hannor  (1 
B.  &  P.,  205).  It  is  true  that  an  action,  would 
formerly  have  lain  for  maliciously  suing  out  a  com- 
mission of  bankruptcy;  but  there  a  party  was  deprived 
of  his  liberty  and  property:  there  is  no  analogy  be* 
tween  that  case  and  the  present.  —  Ch(gman  r. 
PickersgiU  (2  Wils.  145);  FarUy  ▼.  Danks  (4  E.  & 
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Bl  493).  There  b  no  case  to  be  foand  ia  wbkb  the 
mere  preaeBting  of  a  petition  to  make  a  man  a  bank- 
nipt»  or  striking  a  docket  under  the  old  sjstem,  was 
made  the  subject  of  an  action*  This  case  cannot  be  put 
higher  than  that.  The  next  point  is  whether  there  is  a 
sofBcteot  averment  of  special  damage  in  the  plaiot  here. 
The  arennent  that  the  party  was  pat  to  costs  is  not 
nffident  special  damage.  Section  113  of  the  Bank* 
roptcj  and  Insolvencj  Act  enables  the  Court  to  award 
costs,  which  ia  a  civil  proceeding  are  sufficient  com- 
pensatioa  for  the  vexation. — CoUerell  v.  Jones  (1 1  C 
B.,  713).  The  question  then  comes  to  the  damage 
arising  from  the  attendance  in  Court  No  particular 
instance  of  this  is  averred.  The  sittings  in  these  cases 
of  trader  debtor  summonses  are  always  private. — 
Marshall  V.  Sharland  (15  Q.  B.  1051);  FraU  v. 
Goswdl  (9  C.  B.,  N.  S.,  7 1 1) ;  FUzpaJtnck  v.  O'BrUn 
(Not  reported). 

WuUrs  and  Heron^  Q.O.,  contra. — This  action  b 
not  a  novel  one,  but  the  question  whether  it  lies  is 
noveL  The  various  averments  in  the  summons  and 
pbmt  most  be  taken  to  be  true,  and  it  would  be  la- 
mentable if  there  was  no  redress  for  a  man  making  a 
false  claim,  and  bringing  a  trader  into  the  Bankrupt 
Court.  The  argument  on  the  other  side  went  on  the 
supposition  that  the  claim  made  was  tnie.  An  action 
lies  for  malicionslj  suing  out  a  jndge^s  fiat.  There  is 
a  great  difference  between  suing  a  man  and  bringing 
him  into  the  Bankrupt  Court  The  mere  briuging  of 
an  action  against  another  does  that  other  no  injury. 
The  allegation  that  he  owes  money  does  him  no  harm, 
and  the  costs  which  he  recovers  are  a  sufficient  com- 
pensation to  him ;  but  his  name  being  connected  with 
the  Court  of  Bankruptcy  does  a  considerable  injaiy  to 
a  trader.  In  civil  actions  a  man  b  not  bound  to  at- 
tend in  Court:  he  must  do  so  on  the  proceedings 
uodera  trader  debtor  summons;  and  if  he  does  not 
attend,  he  commits  an  act  of  bankruptcy — s.  108  of 
the  Bankruptcy  and  Insolvency  Act  To  say  to  a 
man,  **You  are  bankrupt,"  b  actionable.  2nd  BL 
Comm.,  285,  shews  what  b  the  effect  of  the  bankrupt 
code; — ^it  b  meant  to  apply  to  dishonest  or  insolvent 
traders,  so  that  to  take  proceedings  for  the  purpose  of 
making  a  man  a  bankrupt,  b  in  effect  to  say,  **  You 
are  a  dbhonest  and  insolvent  trader.^'  There  b  au- 
thority to  shew  that  an  action  will  lie  for  maliciously 
taking  civil  proceedings. — ^Hargreave  and  Butler's  Co. 
Litt  161,  a,  n.  4;  Waterer  y.  Freeman  {i  Hob., 
205  &  266);  Chapman  v.  FickersgiU  (ubi  supra); 
Oo^ng  V.  Wticock  (2  Wils.  302).  The  proceedings 
b  bankruptcy  are  not  meant  as  the  ordinary  means  of 
recovering  a  debt  The  object  of  the  trader  debtor 
Bommons  b  to  make  the  trader  commit  an  act  of  bauk- 
niptqr,  and  we  allege  in  the  summons  and  plaint  that 
it  was  with  that  object  that  the  proceedings  here  were 
Ukea^^ChurckiU  v.  Siggers  (3  £1.  8t  BL,  929).  The 
report  of  Savile  v.  Roberts,  in  1st  Lord  Kaym.  374, 
eoatains  passages  strongly  in  favour  of  the  position 
thai  an  action  will  lie  for  maliciously  taking  civil  pro- 
ceedings.—Hilliard  on  Torts,  466.  As  to  the  costs, 
they  are  in  the  discretion  of  the  Bankruptcy  Court; 
tj^e  trader  canAO^.  claim  them  as  matter  of  right,  and 
they,  therefore,  cannot  be  said  to  be  a  sufficient  com- 
pensation to  him  for  the  vexation  caused  by  the  pro- 
ceedSngs,     They  also  refeired  to  Grainger  y.  Hill  (4 


Bingh.  N.C.  212);  Heywood  v.  CoUinge  (9  Ad.  &  EIL 
268) ;  OMfidd  v.  Dodd  (8  Exch.  579) ;  Rolin  v.  Stuart 
(14  C.  B.,  595);  MaHin  v.  Lincoln  (BuL  N.  P.  12). 
Devitt^  in  reply,  referred  to  Fivaz  v.  Nichols  (2  C. 
B.,  501);  Scott  V.  Bye  (9  B.  Moore,  649);  Rey- 
nolds  y.  Kennedy  {\  Wib.232).  The  schedules  to  the 
Bankruptcy  and  Insolvency  Act  shewed  that  the  Le- 
gislature, in  this  proceeding  by  trader  debtor  snm- 
mons,  had  in  view  the  claim  of  a  debt  which  might 
become  the  subject  of  dispute. 

Jan,  i2,  1864. — FrrzQEHAU),  J- — This  case  came 
on  on  the  7th  December,  and  as  the  question  was  one 
of  practical  importance,  wo  took  time  to  consider  tlie 
case  and  the  authorities.  The  question  arises  on  de- 
murrer, and  the  summons  and  plaiut  states — (his 
Lordship  read  the  summons  and  plaint).  The  complaint 
,  is,  therefore,  in  substance,  that  there  being  no  debt  due 
to  the  defendants  by  the  plaintiff,  they  took  the  pro- 
ceedings in  question  maliciously,  and  without  reason- 
able or  just  foundation.  The  plaint  contains  some 
strong  expressions,  and  imputes  criminal  motives  to 
the  defendants ;  but  this  is  not  material,  save  to  shew 
malice  in  the  defendants,  and  want  of  probable  cause. 
I  may  observe,  too,  that  the  defendants'  proceeding 
could  not  be  the  means  of  compelling  the  plaintiff  to 
commit  an  act  of  bankruptcy,  if  there  was  no  debt 
If  there  was  no  debt  due,  whatever  their  intentions 
may  have  been,  the  proceedings  could  not  have 
been  the  means  of  compelling  an  act  of  bankruptcy, 
and  as  to  suing  out  a  commission  of  bankruptcy, 
there  is  no  such  proceeding  at  present  The 
point  raised  is,  whether  the  action  lies,  either 
without  an  allegation  of  any  special  grievance  to  the 
person  or  property  of  the  plaintiff,  or  with  such  da- 
mage as  b  alleged  in  the  plaint  here.  In  order  to  ap- 
proach the  question  properly,  it  is  expedient  to  consi- 
der shortly  the  hbtory,  character,  and  effect  of  the 
proceedings  b}  trader  debtor  summons.  Prior  to  the 
passing  of  the  1  &  2  Vict,  c.  1 10  (EngL),  and  the  3 
&  4  Vict.,  c  105  (IreL),  every  pei-son  possessed  a 
summary  power  of  imprisoning  hb  debtor,  and  suing 
out  a  capias^  which  was  known  as  a  marked  writ 
The  statutes  abolished  arrest  by  mesne  process  save  in 
certain  cases,  but  in  abolishing  arrest,  it  gave  addi- 
tional facilities  against  the  property  of  the  debtor. 
Before  arrest  on  mesne  process,  the  commbsion  of 
acts  of  bankruptcy  was  commonly  procured  by  the 
issuing  of  a  marked  writ,  a  proceeding  which  was  ori- 
ginally adopted  to  coerce  traders  to  commit  an  act  of 
bankruptcy,  and  compel  the  dbtribotion  of  hb  effects. 
When,  therefore,  the  arrest  was  abolished,  the  Legis- 
lature  thought  it  right  to  give  additional  means  of 
fordng  a  trader  to  commit  an  act  of  bankruptcy;  and 
accordingly,  by  the  8th  section  of  each  of  the  statutes 
to  which  I  have  referred,  a  creditor  b  empowered  to 
file  an  affidavit  of  debt  in  Chancery,  and  to  serve  a 
notice  requiring  payment  of  hb  debt;  and  if  the  trader 
does  not,  within  forty-one  days,  pay,  compound  for, 
or  secure  the  debt  in  the  manner  mentioned  in  the 
section,  he  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy  on  the  forty-second  day  after  service  of 
the  notice  and  affidavits  upon  him.  That  was  not 
found  to  be  effectual  in  operation,  and  it  was  not 
difficult    to   evade    it,   and   therefore,    when    Lord 
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Brougham's  Bankruptcy  Act  was  passed,  by  the  11th- 
And  19tb  sections  of  that  Act,  the  increased  remedy 
of  the  trader  debtor  summons  was  added  in  England, 
and  the  statute  12  &  13  Vict,  c  107,  extended  it  to 
Ireland.  The  12  &  13  Vict.,  c.  107,  is  repealed  by 
the  present  Bankruptcy  Act,  but  many  of  its  proYi- 
sions  are  re  enacted,  especially  those  as  to  the  pro- 
ceeding by  trader  debtor  summons,  save  s.  19.  which 
Is  not  re-enacted.  The  general  policy  of  the  19  &  20 
Vict,  is  to  protect  traders,  and  rulieve  them  from 
fraud,  and  to  procure  an  equal  distribution  of  the 
trader's  effects,  if  the  trader  himself  could  not  or  would 
not  himself  effect  it.  By  section  98,  "  If  any  plain- 
tiff shall  recover  judgment  in  any  action  for  the  1*600- 
very  of  any  debt  or  money  demand  in  any  of  her  Ma- 
jesty's Superior  Courts  against  any  such  trader,  and 
shall  be  in  a  situation  to  sue  out  execution  upon  such 
judgment,  and  there  be  nothing  due  from  such  plain- 
tiff by  way  of  set-off  against  such  judgment,  and  such 
trader  shall  not,  within  fourteen  days  after  notice  m 
writing  personally  served  upon  such  trader,  reqalring 
payment  of  such  judgment  debt,  pay,  secure,  or  com- 
pound for  the  same  to  the  satis^tion  of  such  plain* 
tiff,  every  such  trader  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  fifteenth  day  after 
service  of  such  notice."  Section  99  places  a  decree 
•f  a  Court  of  Equity  on  the  same  footing  as  a  judg- 
ment, and  section  103  provides  an  analogous  remedy 
in  the  case  of  a  trader  having  privilege  of  Parliament 
Section  104  b  analogous  to  section  8  of  the  other 
statute,  but  it  Bxea  fourteen  days  in  place  of'  forty- 
one.  Sections  106  to  113  regulate  the  procedure  by 
trader  debtor  summons.  It  may  be  described  thus — 
If  a  creditor  has  a  demand  on  a  trader,  he  may  serve 
a  notice  of  demand,  and  if  the  demand  is  not  paid,  he 
may  make  an  affidavit  of  the  debt,  and  of  the 
demand  of  payment,  and  thereupon  obtain  out  of  Court 
a  summons  requiring  him  personally  to  appear,  and 
state  whether  or  no»  he  admits  or  denies  the  demand. 
If  he  admits  the  debt,  he  is  under  no  necessity  to  ap- 
pear in  Court,  for  he  mny,  under  section  1 12,  file  an 
admission ;  but  if  he  denies  the  debt,  he  roust  attend 
the  Court  in  person  to  make  and  file  a  deposition  that 
be  belives  he  has  a  good  defence  on  the  merits.  The 
Court  may  examine  him,  and  may  make  him  enter 
into  a  bond  with  two  sureties  to  pay  such  amount 
with  costs,  as  may  be  recovered  in  any  action  against 
him  for  recovery  of  the  demand.  The  trader  who 
admits  a  demand,  but  does  not  pay  it,  or  compounds 
for  it  within  seven  days,  commits  an  act  of  bank 
rnptcy ;  and  if  he  appears  and  refuses  to  admit  the 
dett,  and  declines  to  make  an  affidavit  of  merits,  and 
docs  not,  within  seven  days,  pay  or  compound  for  the 
demand,  he  thereby  also  commits  an  act  of  bank- 
ruptcy. It  is  to  be  obseiTed  in  relation  to  this  class 
of  acts  of  bankruptcy,  that  the  foundation  of  the 
whole  proceeding  is,  that  the  creditor  has  a  debt 
really  due  to  him.  If  the  debt  is  not  due  there  is  no 
act  of  bankruptcy;  if  the  creditor  afterwards  seek? 
for  an  adjudication,  he  must  prove  that  there  is  a 
debt  due.  The  essential  chnracter  of  the  proceeding 
h  to  enforce  payment  of  a  debt  If  the  debt  is  ad- 
mitted and  not  paid,  or  if  it  is  disputed,  and  the  trader 
docs  not  make  an  affidavit  of  merits,  the  creditor  is 
entitled  to  proceed  in  bankruptcy.    1  am  not  aware  of 


any  authority  except  the  opinion  of  Lord  Gottenham 
in  Pirn  v.  Wilson  (2  Ph.  653),  to  which  Mr.  Devitt 
referred.  The  suit  there  was  institated  to  restraia 
the  analogous  proceeding  under  the  I  &  8  Vic,  c 
110;  the  bill  was  demurred  to  before  the  Vice* 
Chancellor,  and  the  demurrer  overruled.  From  that 
there  was  an  appeal,  and  Lord  Gottenham,  without 
hearing  a  reply,  said  **  there  was  no  more  reason,  bat 
rather  less,  for  interfering  with  the  proceeding  of 
which  the  plaintiff  complained,  tlian  there  was  before 
the  statute,  1  &  2  Vict,  c.  100,  for  interforing  with 
the  right  of  arrest  on  mesne  process,  fbe  Act  bad 
introduced  no  new  hardship,  but,  on  the  contrary  a 
great  benefit  to  the  debtor,  by  aobsUtnting  the  pre- 
sent proceeding  against  his  property,  for  the  former 
power  of  arrest  of  his  person,  by  which  he  was  liable 
to  be  thrown  into  prison,  and  thereby  incapacitated 
for  proceeding  for  the  payment  of  his  debts.  If  the 
proceeding  sought  to  be  restrained  had  been  a  mere 
action,  there  could  have  been  no  doubt,  the  only 
equity  suggested  being  that  no  debt  was,  in  fact  due. 
Yet  wbere  was  the  difference  between  the  two  pro- 
ceedings? Both  were  remedies  for  the  recovery  of  a 
debt,  and  in  both  the  law  must  take  ito  course  in  the 
absence  of  equitable  grounds  of  interference.  In  Ati- 
wood  V.  Banksy  there  was  a  clear  equity;  here  there 
was  nothing,  but  the  allegation  of  the  debt  not  being 
due.''  The  demurrer  tn  the  bill  was  therefore  altowed. 
Such  being  the  character  of  the  proceeding,  the  plain- 
tiff contends  that  the  action  lies  and  is  maintainable, 
whether  there  is  special  damage  or  not.  Tlie  defend- 
ant alleges  that  the  present  action  is  one  withoat  pre- 
cedent, and  that  it  would  lie  only  with  respeet  to 
some  special  grievance  which  does  not  appear  here. 
Many  authorities  were  cited.  It  may  be  sud  that  an 
action  on  the  case  lies  against  any  one  who  mali- 
cionsly,  and  without  probable  cause,  prosecutes  ano- 
ther criminally,  whereby  the  other  suffers  in  character 
person,  or  property,  and  this  is  termed  in  the  old 
cases,  an  action  on  the  case  in  the  nature  of  a  conspi- 
racy, as  in  Mida  v.  MUla  (Croke  Car.  239).  The 
grounds  of  the  action  are  malice,  want  of  probable 
cause,  and  injury  to  the  plaintiff  by  reason  of  the  pro- 
secution, either  in  person  by  imprisonment  ui  character 
by  the  scandcl,  or  in  property  by  the  expense.  As 
may  be  seen  in  the  case  of  Jones  v.  Given  (Gilbert** 
Report,  185).  In  analogy  the  law  in  modem  times 
allows  of  an  action  for  maliciously  arresting  or  holding 
to  bail,  and  as  is  said  by  Lord  Camden  in  Godm  v. 
WUcock  (2  Wilson,  305),  "  Of  late  years  where  a 
man  is  maliciously  helJ  to  bail,  where  nothing  is 
owing,  or  when  he  is  maliciously  arrested  for  a  great 
deal  more  than  is  due,  this  action  has  been  held  to  lie 
because  the  costs  in  the  cause  are  not  a  snfBicient  sa- 
tisfaction for  imprisoning  a  man  unjustly,  and  put  him 
to  the  difficulty  of  getting  bail  for  a  larger  sum  than 
is  due.  In  SaviU  v.  licherts.  Lord  Holt  gives  the 
reasons  of  the  rule  as  to  civil  cases  thus—**  So  to 
bring  an  action,  though  there  be  no  good  ground,  is 
not  actionable,  because  'tis  a  claim  of  right,  and  he 
has  found  pledges,  andisamerciable/)ro/a^o2am«re, 
and  b  liable  to  costs;  but  yet  if  one  has  a  cause  of 
action  to  a  small  sum,  and  take  but  a  latUat  to  a  very 
great  sum,  or  has  no  cause  of  aetion  at  all,  and  yet 
maUciously  sues  the  plaintiff  to  the  intent  to  imprisoa 
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him  for  want  of  bai],  or  do  him  some  special  prejadice 
an  action  of  the  case  lies;  bnt  then  'tis  not  enough  to 
declare  generally  that  he  brought  an  action  against 
him  ex  nutUHa  et  sine  causa^  per  quod  he  put  him  to 
great  charge,  <&c  bnt  he  must  sheir  the  grievance 
spedally  as  in  1  Sid.  424,  S.C.,  whereas  he  owed  the 
defendant  £100,  he  sued  him  for  £500,  and  to  hinder 
him  from  bail  affirmed  to  the  sheriff  £500  was  due, 
per  quod  he  was  imprisoned  for  want  of  bail;  or  1 
Sannd,  228,  for  that  the  defendant  intending  to  pro- 
cure his   imprisonment  where  there  was  no  cause  of 
action,  or  without  any  cause  of  action,  sn^d  him  io  an 
action  for  £300,  whereupon  be  was  arrested  aud  im- 
prisoned." &c.     So   in  both  the  instances  given  by 
Lord   Holt,  there  was  an  actual  imprisonment,  or  a 
holding  to  baiL    The  case  is  also  reported  in  1st  Lord 
Raymond,  p.  374,  and  12th  Mod.     The  plaintiffs 
hero  relied  on  the  report  in  Lord  Raymond,  in  which 
the  matter  is  thus  stated: — *' There  is  a  great  diffe- 
rence between  the  suing  of  an  action  maliciously,  and 
the  indicting  of  a  maA  maliciously.      When  a  man 
sues  an  action,  he  claims  a  right  to  himself  or  com- 
plains of  an  injury  done  to  him ;  and  if  a  man  fancies 
he  has  a  right,  he  may  sue  an  action.     If  A.  sues  an 
action  against  B.  for  mere  vexation,  in  some  cases 
upon  particular  damage,  B.  may  have  an  action ;  but 
it  is  not  enough  to  say  that  A.  sued  him  faiso  et  ma- 
Utioee^  bnt  he  must  show  the  matter  of  the  grievance 
speciaJly,  so  that  :t  may  appear  to  the  Court  to  be 
manifestly  vexatious."      And  by  these  terms  is  ob- 
viously meant  that  the  proceeding  has  caused  some 
special  vexation  or  grievance.     In  Purton  v.  Honner 
(I  B.  &  Pnl.  205),  the  authority  of  Savtle  v.  Roberts 
was  recognised,  and  it  was  held  in  accordance  with  that 
case,  that  an  action  did  not  lie  for  a  malicious  ejectment. 
It  was  admitted  by  the  plaintiff  that  there  was  no  deci- 
sion, that  an  action  would  lie  merely  for  bringing  an 
action  for  a  debt  where  no  debt  was  due,  but  he  re- 
lied on  Waterer  v.  Freeman,  Hargreave*s  note  to  Go. 
Litt,  and  the  case  of  Martin  v.  Lincoln,  in  BuUer's 
Nisi  Prins,  p.  12.     Buller  gives  a  reference  to  M.  27, 
Gar.  2,  but  I  have  not  been  able  to  find  any  report  of 
the  case  in  Yaughan,  Garthew,  Sir  Wm.  Jones»  or 
any  other  of  the  reports  of  the  period.      The  note  in 
Buller  is  this:  *'  Case  for  that  the  defendant  machi- 
nans  to  deprive  htm  of  his  liberty,  absque  aliqud  pro- 
habOi  causd  prosecutus  fuit  quoddam  hreve  depriut- 
kigio  out  of  the  Gourt  of  G.B.,  and  after  he  had  put 
m  an  appearance,  that  the  defendant  knowing  he  had 
no  probable  cause,  suffered  himself  to  be  non- salted. 
After  verdict  in  not  guilty,  it  was  moved  in  arrest  of 
judgment  that  the  action  would  not  lie.    North,  G.  J. 
said  the  contrary  is  adjudged  in  Wat^er  v.  Freeman 
(Hob.  266),  and  that  upon  good  reason;  and  it  is  in 
the  discretion  of  the  judge  to  direct  the  jury,  if  theie 
be  manifest  proof  that  there  is  no  cause  of  action;  and 
Ellis,  J.  said  that  the  cause  was  tried  before  him,  and 
that  it  was  apparent  the  suit  was  merely  vexatious.^ 
That  is  the  whole  statement  in  Bnller's  Nisi  Prius. 
There  can  be  no  doubt  that  the  writ  of  privilege  re- 
ferred to  there  was  the  old  attachment  of  privilege 
under  which  the  defendant  was  arrested,  and  held  to 
bail,  and,  indeed,  it  appears  that  the  suing  it  was 
Intended  to  deprive  the  party  of  liberty,  and  if  so  the 
case  doee  not  conflict  with  the  statement  of  Lord 


Gamden  in  Chsiin  v.  WUcock^  because  it  shows  there 
was  a  specific  grievance.  Waterer  v.  Freeman  is 
frequently  referred  to  in  the  oarliier  books,  and  though 
the  proposition  laid  down  there  is  but  the  dictum  of 
Lord  Hobart,  ft  is  deserving  of  great  attention.  The 
case  is  given  in  Bnller's  Nisi  Prius,  12,  from  which  I 
now  quote.  Waterer  v.  Freeman  wss  for  malicionsly 
suing  a  second  fieri  Jacias,  and  ba\  ing  the  plaintiff's 
goods  taken  in  execution  thereupon,  after  goods  taken 
upon  a  former  fieri  facias,  and  in  the  course  of  Lord 
Hbbart's  judgment  he  thus  expresses  himself: — "Now 
to  the  principal  case;  if  a  man  sue  me  in  a  proper 
Gourt,  yet  if  his  suit  be  utterly  without  ground  of 
truth,  and  that  certainly  known  to  himself,  I  may 
have  case  against  him  for  the  undue  vexation  and  da- 
mage that  he  putteth  me  unto  by  his  ill  practice ; 
but  two  cautions  are  to  be  observed  to  maintain  ac- 
tions in  these  cases: — 1,  the  now  action  must  not  be 
brought  before  the  first  be  determined ;  because  till 
then  it  cannot  appear  that  the  first  was  unjust  2, 
that  there  must  be  not  only  a  thing  done  amiss,  bnt 
also  a  damage,  either  already  fallen,  or  else  inevitable." 
To  that  passage  I  particularly  refer.  It  will  not  be 
necessary  for  me  now  to  criticise  the  principles  laid 
down  by  Lord  Hobart ;  if  what  he  says  is  to  be  taken 
with  this  qualification  that  the  damage  to  which  ho 
refers  is  somewhat  other  than  the  costs  of  defending, 
and  that  must  be  Lord  Hobart's  meaning,  for  there 
are  other  cases  expressly  deciding  that  no  action  will 
lie  if  the  only  damage  is  the  costs  of  the  action.  Har- 
greave's  note  to  Coke  Litt.,  contains  only  the  position 
"  I  apprehend,  too,  that  such  an  action  lies,  as  well 
where  the  vexation  is  practised  by  a  civil  suit,  as 
where  it  is  carried  through  the  medium  of  a  criminal 
process;"  but  I  observe  that  other  parts  of  the  note 
seem  to  convey  doubts  of  this  portion  of  which  indeed 
he  gives  no  authority.  He  relies  on  Walerer  v.  Free^ 
man,  and  Styles,  379«  where  Rolle,  G.  J.,  says,  *'  I 
hold  that  an  action  on  the  case  will  lie  for  maliciously 
bringing  an  action  against  one  where  he  had  no  pro- 
bable cause.'*  I  pass  over  these  dicta,  bnt  the  plain- 
tiff further  contended  that  the  proceeding  by  trader 
debtor  summons  was  not  to  be  likened  to  a  suit  at 
law,  bnt  was  peculiar  in  its  nature,  imputing  insol- 
vency to  the  trader,  and  therefore  that  an  action  lay 
for  the  wrong,  even  though  there  was  no  damage;  he 
likened  it  to  the  old  proceeding  of  suing  out  a  coqi- 
mission  of  bankruptcy,  and  relied  on  Chapman  v. 
PiekerffiU  (2nd  Wils.  145),  where  the  marginal  note 
is,  "Gase  for  falsely  and  maliciously  suing  out  a 
commission  of  bankniptcy,  which  was  afterwards  su- 
perseded, is  a  very  proper  action  at  law,  though  the 
Ghancellor  has  power  to  give  £200  damages  by  sta- 
tute." It  appears,  however,  on  examining  the  report 
that  there  had  been  an  adjudication  of  bankruptcy  in 
that  case  under  the  commis^on,  and  that  the  com- 
mission was  subsequently  superseded,  no  act  of  bank- 
ruptcy having  been  committed.  When  we  call  to 
mind  the  nature  of*  the  old  commission,  and  Its  con- 
sequences, it  would  be  strange  if  an  action  did  not 
lie.  As  illustrating  how  the  bankruptcy  law  was 
carried  out  at  the  time  of  Chapman  v.  PtckergilL 
we  find  that  R.  Downs,  a  bankrupt,  was  executed 
in  1702,  for  concealing  effects;  that  in  1761  John 
Perrott   was    executed    for  concealing    his    efl*ects, 
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as  will  bo  found  in  the  note  to  2nd  Burr.,  1215.  >Tbo 
tMUkrnpt  law  now  is  different  A  bankrapt  trader  is 
no  longer  a  ciiminal.  The  great  objects  of  the  hiw 
are  to  protect  the  trader.  According  to  the  old  law 
a  commission  coold  be  obtained  only  on  a  petition  to 
the  Chancellor,  verified  by  affidavit,  stating  that  the 
trader  was  bankrupt,  so  that  the  proceeding  was  itself 
defamatory,  and  the  effect  was  to  deprive  the  trader 
Of  all  rights,  and  to  impose  on  him  all  the  consequen- 
ces of  an  act  of  bankruptcy.  It  was  therefore  neces- 
sarily defamatory,  and  worked  grievous  wrong  to 
him ;  and  therefore  I  thought  it  strange  that  it  should 
be  doubted  that  the  action  lay  in  Chapman  v.  Ptck- 
ersgilL  All  this  is  now  changed  in  the  case  of  proceed- 
ing by  trader*  debtor  summons,  where  there  is  no  alle- 
gation that  the  trader  is  bankrupt,  and  where  the  tra- 
der can  dispute  the  demand  made  against  him,  and 
mako  an  affidavit  of  merits.  Now  with  respect  to  da- 
mage the  allegation  of  damage  in  the  plunt  in  this 
case  is:  **  that  by  being  compelled  publicly  to  appear 
in  the  said  Court  of  Bankruptcy  and  Insolvency,  and 
by  said  several  grievances  so  as  aforesaid  committed 
by  the  defendants,  the  plaintiff  was  greatly  injui-ed  in  his 
credit,  and  was  for  several  days  prevented  from  attending 
to  his  business,  and  incurred  great  costsi  and  expenses  in 
and  about  attending  at  the  Bankrupt  Court,  and  resist- 
ing the  said  proceedings,  and  making  the  said  deposi- 
tions." The  allegation  may  be  stated  as  threefold;  first, 
the  injury  to  credit  by  the  proceeding;  hot  this  seems  to 
me  to  be  an  allegation  of  damage  which  the  law  cannot 
r(  cognise  as  the  consequence  of  the  plaintiff's  proceed- 
ing. The  summons  does  not  contain  any  allegation 
against  the  plaintiff.  It  is  a  proceeding  which  may 
bt  adopted  against  the  most  solvent  merchant  in  the 
community,  and  if  we  held  the  action  maintainable  in 
this  respect,  we  must  necessarily  apply  tno  same  rule 
in  the  case  of  any  suit  against  a  trader  for  any  large 
nnfounded  claim,  for  it  may  be,  in  one  sense,  injurious 
'to  a  trader  if  an  action  is  brought  against  him  though 
unfounded,  for  a  large  sum,  aud  yet  it  will  not  be  da- 
mage legally  speaking.  Secondly,  the  plaintiff  alleges 
that  he  was  prevented  for  several  days  from  attending 
to  business.  This  appears  to  me  not  to  aid  the  plain- 
tiff. In  most  cases  of  civil  proceedings  a  similar  loss 
of  time  is  occasioned,  as  where  a  trader  is  compelled 
to  appear  as  a  witness,  and  that  now  commonly  hap- 
pens, where  he  Is  a  party  to  an  action;  he  has  often 
to  attend  and  answer  interrogatories  administered  to 
him.  It  is  ^fficnlt  to  imagine  an  nnfounded  action, 
in  which,  in  the  course  of  the  action  his  own  attend- 
ance is  not. required;  but  it  has  never  yet  been 
alleged  that  the  defendant  in  a  civil  suit  could  main- 
tain an  action  for  loss  of  time  in  substantiating  his 
defence.  The  thu>d  allegation  of  damage  is  as  to  the 
expenses  and  costs  incurred  in  resisting  the  proceed- 
ing. The  passage  which  I  have  already  read  from 
Lord  Hoi t*s  judgment  in  Saviler.  R(^eriaw  applica- 
ble here;  he  says,  in  reference  to  such  actions,  <*  It  is 
not  enough  to  dechut)  generally  that  he  brought  an 
.  action  against  him  ex  malUia  et  sine  causa^  per  quod 
he  put  him  to  a  great  charge,  but  he  must  shew  the 
grievance  specially;"  and  he  gives  two  instances, 
one  being  the  holding  to  bail,  and  the  other  arrest 
where  there  was  no  debt.  The  trader  debtor  sum- 
mons does  not  necessarily  involve  a  trader  in  any  ex . 


pense;  he  does  not  need  the  aid  of  oitfaer  oooiiaei  or 
attorney;  he  is  not  subject  to  any  fees  of  Cooit.     If 
he  does  mcnr  costs,  section  113  of  the  Act  amply  prpi 
vides  for  them.      There  is,  to  be  sura,  a  jadicial  dis- 
cretion given,  but  the  language  of  the  Act  ia,  ^  shall 
have  such  costs  as  the  Court  In  its  diacretioB  ^aH 
think  fit."      The  Court  of  Bankruptcy  is  cooscitoted 
the  tribunal  to  determine  as  to  costs.     If  the  tnder 
was  to  get  any,    be  might   have    them  oo  appli- 
cation   to    the    Court,    but    it    does    not    appear 
whether  he  made  such  an  application,    or   if  any 
rule  was  made  on  it  if  made.     I    may  iHostnUe 
(His  Lordship  then  referred  to  and  commented  on 
CottereU  v.  Jones  (1 1  C.  B.  713),  which  bad  been 
very  much  pressed  on  the  Court  in  argnment,  and 
continued) — Upon  the  whole  case  it  seems  to  me  that 
the  proceeding  by  trader  debtor  summons,  followed  ap 
only  to  the  extent  of  forcing  the  alleged  debtor  .t» 
make  an  affidavit,  is  to  be  regarded  as  a  proceeding  to 
enforce  payment  of  an  alleg^  demand,  that  the  pre- 
sent case  is  of  the  first  impression,  and  that  the  action 
does  not  lie,  and  that  if  it  does  lie,  it  can  only  be  on 
the  ground  of  special  grievances,  the  consequence  of 
the  proceedings,  and  that  none  such  are  alleged  here. 
I  am  of  opinion  that  the  defendant  b  entitled  to  judg- 
ment, but  I  have  not  arrived  at  that  conolnston  with- 
out hesitation,  and  somewhat  of  regret.     I  am  sony 
that  this  proceeding  has  frequently  been  oppressively 
adopted  to  compel  a  trader  to  yield  to  a  daim  which 
he  disputed,  and  I  agree  with  the  opinion  of  Rolle  in 
Style,  579«  that "  if  such  actions  were  used  to  be  brought, 
it  would  deter  men  from  such  malicious  ccNirses  as  are 
too  often  put  in  practice."     It  would  seem,  however, 
as  if  the  Legislature  had  intended  here  to  relieve  the 
party  from  the  consequences  in  proceeding  thus.     By 
the  12  <&  13  Vict,,  c.  107.  s.  19,  it  was  provided  that 
if  a  creditor  should  not  recover  the  fall  amount  of  his 
claim,  the  debtor  would  be  entitled  to  full  costs  if  it 
should  appear  by  affidavit  that  the  plaintiff  had  not 
reasonable  or  probable  cause  for  making  his  affidavit 
of  debt  in  the  amount  claimed  by  hinu     So  that,  ac- 
cording to  that  law,  if  a  party,  having  demanded 
JglOO,  had  recovered,  in  the  action  brought  as  pro- 
vided by  the  Act,  £99  only,  he  might  be  liable  to  pay 
the  whole  costs  of  the  suit.     Stat.  12  &   13  Vict.,  c. 
407,  has  been  wholly  repealed,  and  section  19  has  not 
been  re-enacted.     Seclion  19  was  taken  from  the 
English  Bankruptcy  Act,   12  <&  13  Vict  c  106,  s. 
86,  and  that  special  provision  is  in  foroe  in  England, 
and  an  instance  of  its  operation  will  be  found  in  FraU 
V.  OosweU  (9  Sc.,  N.S.,  710).    The  omission  of  the 
enactment  from  the  new  Irish  Act  was  not  accidental^ 
but  the  result  of  deliberation,  and  we  may  assume  that 
the  Legislature,  having  m  view  the  decision  in  FraU 
V.  OosweU^  repealed  and  did  not  re-enact  that  action 
with  the  intent  to  relieve  the  ci*editor  from  all  but  the 
costs  in  the  discretion  of  the  Court     I  have  said  that 
I  have  come  to  this  conclusion  with  regret,  but  of 
course  it  will  be  seen  that  there  is  a  difference  amongst 
us.     It  may  be  that  the  decision  of  the  majority  will 
be  in  favour  of  the  plaintiff     My  opinion  is  for  the 
defendant;  but  I  have  the  satisfaction  of  knowing 
that  the  case  will  probably  be  brought  to  the  Court  of 
Appeal  It  may  be  desirable  that  an  action  shonkl  be 
allowed  to  prevent  oppression,  but  it  may  be  on  tl^ 
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'  IwBd  better  that  the  proceeding  should  be  on- 
ihi*led,  leaving  the  debtor  to  bring  hie  action  if  he 
can  ahew  an j  gricTanoe  besides  being  pnt  to  costs,  and 
ibr  the  costs  leavmg  him  to  the  Court  of  Bankmptcy. 

Hateb,  J— Tbecompkintof  the  plaintiff  in  this  case, 
who  is  described  as  residing  at  Tndee,  b  in  snbstance 
that— (His  Lordship  stated  the  sninmons  and  plaint). 
To  thisshedefendant^s  answer  is,  that  no  doubt  this  may 
be  trae,  bat  that  the  plaintiff  has  no  remedj  at  law.  The 
qaastion  for  us  is  whether  that  is  so  or  not,  and  if  it 
be  that  the  plaintiff  is  remediless  in  the  premises,  then 
the  plain  consequence  will  be,  that  j9l  most  effectlTC 
and  aaocessAil  contriTsnce  shall  have  been  disooTered, 
hj  which  anj  respectable  trader  may  be  worried  in 
time,  property  and  person,  almost  to  rain,  and  that 
with  perfect  taiety.  I  take  It  that  that  is  not  so,  and 
that  the  pkint  cKscloses  a  good  canse  of  actbn.  Many 
anthorities  have  been  cited  to  which  I  shall  not  refer. 
There  is  onongh  of  aathorlty  to  sustain  this  as  a  legal 
propoaition,  that  when  any  person,  maliciously,  and 
withoBt  probable  canse,  resorts  to  a  le^  tribjona^  and 
takes  proceedmgs  so  as  thereby  to  cause  special  da- 
mage, he  is  liable  to  an  sction.  In  SaviU  ▼.  Roberta 
it  is  laid  down,  that  the  mere  bringing  of  a  groondless 
action  is  not  actionable^  and  for  this  reason,  that 
thoggh  general  damage  ensues  thereby,  the  law  pre- 
snmea  that  costs  are  a  sufficient  compensation.  In 
that  very  case  it  m  also  hud  down  that  if  a  person  has 
BO  cause  of  action,  and  maliciously  sues  with  Intent  to 
do  some  special  prejudice,  an  action  on  the  case  lies. 
The  same  kiw  is  stated  in  Wateret  ▼•  Fneman  in 
Hobart's  Reports.  But  is  the  Court  of  Bankruptcy  a 
legal  tribunal,  and  is  the  taking  proceedings  there 
within  what  I  have  stated?  In  Fm  v.  WUaon  the 
Lord  Chancellor  at  page  656,  likened  the  proceeding 
ia  that  case  to  an  action.  In  Farley  t.  Damka  (4 
£L  &  BL,  493),  it  is  assumed  as  actionable  for  a  per- 
son to  file  a  petition  for  adjudication  against  a  man  to 
be  made  a  bankrupt.  But  it  has  been  argued  that 
there  is  no  special  damage  in  this  case.  That,  I  think, 
is  answered  by  Ordg  y.  HaseU  (4  Q.  B.,  481^  and 
by  ChirduU  t.  Siggers.  In  the  former  case  the  de- 
cUiBtion  averred  that  the  defendant  had  maliciously, 
and  without  probable  cause,  filed  an  affidavit  of  dan- 
ger, and  issued  an  extent  under  which  the  plaintiff's 
goods  were  seised,  alleging  damage  fh>m  being  de- 
prived of  the  use  of  bis  goods,  from  loss  of  credit,  and 
from  being  obliged  to  pay  costs  and  expenses  in  de- 
fending himself.  This  was  held  on  demurrer  to  shew 
a  good  cause  of  action,  and  in  ChurcMU  v.  8igger$  the 
averment  of  injury  was  almost  in  the  terms  used  by 
the  pleader  in  the  present  case.  On  the  whole*  I  be- 
lieve that  the  authorities  I  have  cited  do  suffiloiently 
sustain  the  phuntiff's  case.  The  special  damage  la 
sufficiently  made  out,  and  I  think  that  the  costs  here, 
which  am  in  the  discretion  of  the  Court,  are  not  and 
ought  not  to  be  an  adequate  compensation.  I  concur 
with  the  Court  of  Common  Pleas  hi  ChurcMU  v.  ^S^ij^- 
gers^  where  Pratt,  J.,  says,  that  where  there  is  an 
injniy  to  a  man's  property,  an  action  lies  for  him  to 
repair  hunsel^  I  therefore  think  the  demurrer  ought 
to  bo  overruled. 

O'Bbikh,  J. — I  have  come,  not  without  doubt,  to 
the  conclusion  in  favour  of  the  defendant,  that  the 
summons  and  phunt  does  not  disclose  any  cause  of 


action,  and  that  the  demurrar  should  be  allowed.  The 
authorities  have  been  so  fully  gone  into  and  dted,  that 
it  wonld  be  unnecessary  for  me  to  state  them  in  any 
detail;  but  it  appears  to  me  the  questions  are,  first, 
will  an  action  lie  against  a  party  who  mstitntes  an 
unfounded  action  in  a  court  of  law  without  probable 
cause,  and  who  even  does  it  maliciously?  Will  such 
an  action  lie  without  shewing  any  special  damage — t 
mean  special  damage  of  that  character  that  has  been 
held  necessary?  The  next  question  is,  whether  a 
sufficient  injury  appears  on  the  fiice  of  the  summons 
snd  plaint  here.  As  to  the  first  question,  I  own  I 
view  the  proceeding  here  in  the  light  of  a  proceeding 
to  recover  a  debt.  The  very  high  authority  of  Lord 
Cottenham  in  Pirn  V.  Wilwn  sustains  that  proposi- 
don.  No  analogy  exists  between  the  present  case  and 
those  where  a  commission  of  bankruptcy  wss  sued  out. 
This,  then,  being  a  proceeding  to  recover  a  debt,  it  is 
clear  that  an  action  will  not  lie  where  a  party  takes 
such  a  proceeding,  even  though  he  does  it  maliciously, 
unless  special  damage  has  ensued.  That  is  the  opi- 
nion of  Lord  Holt  and  of  C.  J.  Hobart  Between 
them  it  will  be  seen  Chat  to  sostain  snch  cases  they 
held  that  some  spedal  damage  shall  appear  to  have 
been  incurred ;  and  in  SavUe  v.  BcJ>erl3^  as  reported 
in  Lord  Raymond,  the  Chief  Justice  refers  to  the  case 
in  1st  Siderfin,  424,  where  the  grievance  was  the 
holding  to  excessive  bail.  Now,  in  every  one  of  the  cases 
cited,  it  will  be  found  when  an  action  is  maintainablCr. 
that  the  injury  complained  of  was  either  that  the  party 
was  arrested  and  obliged  to  give  bail,  or  that  he  was 
injured  in  his  character,  or  that  his  goods  were  seized 
more  than  Sufficient  to  discharge  the  debt  due  by  him* 
Oraig  v.  Haseil  was  a  case  of  that' description.  There 
it  was  stated,  on  the  face  of  the  declaration,  that  the 
claim  made  exceeded  what  was  due.  ChurchiU  v. 
Sigger$  is  a  case  of  bankruptcy  where  a  man  was  held 
to  bnil,  and  kept  in  custody  for  a  krger  sum  than  was 
really  due.  It  ia  only  necessary  to  refer  to  this  case 
to  see  that  the  damage  soffisred  there  was  the  substan- 
tial ground  of  the  action,  and  that  it  affi>rds  no  autho- 
rity for  the  present  case.  Now,  it  is  true  that  the 
actual  decbion  in  CaUertU  v.  Jones  \b  no  anth<Mity  here 
for  the  defendants,  because  that  case  was  decided  on 
the  ground  that  it  did  not  appear  that  any  award  of 
costs  was  made  by  the  Court;  but  without  gomg  through 
thecasemdetai!,it  is  sufficient  to  refor  to  the  obMrvations 
of  the  judges  there  to  shew  that  the  proposition  con* 
tended  for  is  right,  that  this  action  is  wholly  unsus- 
tamable  except  on  thb  ground  of  special  damage  of 
that  character,  that  wonld  entitle  the  party  to  bring 
an  action.  Chief  Justice  Jervis  says  that  where  an 
action  is  wrongfully  brought,  costs  are  a  compensation, 
bilt  in  a  criminal  case  there  are  no  costs.  '  So  Wil- 
liams, J.,  says  the  costs  must  be  assumed  to  be  a  ftall 
compensation  for  the  vexation;  and  Maule,  J.,  speaks 
to  the  same  effiact,  and  similar  passages  elsewhere. 
Then  the  question  is,  is  there  a  sufficient  statement  of 
damage  here?  What  is  it?  That  he  was  obliged  to 
attend  the  Bankrupt  Court  Cases  will  be  found  in 
numbers  where  persons  are  obliged  to  come  to  Dub- 
lin, and  have  interviews  with  thdr  professional  ad- 
visers. If  we  held  what  is  averred  here  to  be  a  suf- 
ficient damage,  we  should  extend  it  to  cases  of  that 
kind.    Well,  it  was  also  suggested  that  the  very  ap- 
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pearaooe  of  the  man  in  the  Bankropt  Ck)art  was  a 
discredit  to  him.  The  facts  do  not  sostain  that.  A 
daim  is  made  against  a  man.  He  disputes  it.  There 
is  no  insolvency  in  that,  no  discredit  in  it.  The  bring- 
ing of  an  action  against  a  trader,  serving  him  with  a 
writ,  conld  be  alleged  on  the  same  principle  to  be  an 
injuiy  to  a  trader's  credit,  and  a  ground  of  action. 
What  else  have  we?  The  costs.  That  has  been  du- 
posed  of  already;  and,  therefore,  lam  opinion  thai  it 
is  necessary  for  a  plaintiff  to  shew  some  special  da- 
mage, and  that  that  has  not  been  done.  I  concur 
that  it  is  satbfactory  to  ns  that  the  parties  can  go  to 
another  Court. 

Judgmwtfir  the  defsndanis. 


Conrt  of  ^xt^tquev. 

CBcpoctod  lij  outer  J.  BinlE«»  BM^rB«Iiltcr.•uUw.3 

Sullivan  v.  Watxbs. — AprU  18. 

PUading-^ummona  and  PlanA — Master  and  ser- 
vant— Achon  by  personal  representative  of  servant 
against  master  for  negligently  permitting  an  aper- 
ture to  remain  ungttarded  m  a  floor^  through  which 
the  servant  fell  and  was  killed.  Demurrer  al- 
lowed-^Piaint  not  stating  fa/cU  from  which  the 
presumption  of  duty  would  arise, 

A  summons  and  plaint  which  complained — that  the 
defendants  were  in  the  possession  and  occupation  of 
a  certain  distillery^  and  lofts  and  stores  connected 
therewith  ;  that  P.&  deceased^  was  employed  by 
the  defendants  as  a  labourer^  to  do  certain  works 
in  (snd  about  the  said  distillery  at  night  ;  averment^ 
^*  that  at  the  time  aforesaid^  the  said  P.  S.  deceased^ 
as  such  labourer  J  had,  whilst  so  employed,  access 
by  the  license  oj  the  defendants  to  one  of  the  said 
lofts  at  night,  and  by  such  license  as  aforesaid  used 
one  of  the  said  lofts  for  the  purpose  of  ^eqnng 
during  the  intervals  oJ  the  night,  when  he  was  not 
actually  engaged  m  his  employment;  yet  the  de- 
fendants, well  knowing  the  premises,  wrongfully 
and  negligently  permitted  a  certain  aperture  then 
being  in  Uie  floor  of  the  said  loft  to  remain  open, 
without  being  properly  guarded  and  lighted,  by 
reason  whereof  the  said  PJ3,,  while  passing  in  the 
night  along  the  floor  of  the  said  loft,  in  pursuance 
of  the  said  license,  fell  through  the  said  aperture, 
and  was  thereby  wounded  aad  injured,  and  by 
reason  of  the  wounds  and  injuries  ther^y  occa- 
sioned to  him,  as  aforesaid,  the  said  P.  S.  after- 
wards died*^^  Held  bad  on  demurrer,  inasmuch  as 
no  facts  were  disposed  on  the  plaint  which  would 
cast  the  duty  of  guarding  and  lighting  said  aper- 
ture on  the  defendants^ 

This  was  a  demurrer  to  the  plaiutiff^s  summons  and 
plaint.  The  action  was  brought  under  Lord  Camp- 
bell's Act,  9  &  10  Vict.,  c  93,  by  Bridget  Sullivan, 
the  widow  aitd  administratrix  of  Patrick  Sullivan, 


deceased.   The  summons  and  plaint  was  as  Mows : — 
'•  Victoria,  &&     Thomas  Waters  and  John  Waters, 
the  defendants,  are  summoned  to  answer  the  complaint 
of  Bridget  Sullivan,  the  administratrix  of  Patrick  Sn!- 
livan,  deceased,  who  complains  that  before  and  at  the 
time  of  the  committing  of  the  grievances  herein-after 
mentioned,  the  defendants  were  in  the  possession  and 
occupation  of  a  certdn  distillery,  and  lofts  and  stores 
connected  therewith,  and  that  the  said  Patrick  Sulli- 
van, deceased,  was  employed  by  the  defendants  as  s 
labourer  to  do  certain  works  in  and  about  the  said 
distilleiy  at  night;  and  the  plaintiff  avers  that  at  the 
time  aforesaid,  the  said  Patrick  Sullivan,  deceased,  as 
such  labourer,  had,  whilst  so  employed,  access,  by  tbe 
license  of  the  defendants,  to  one  of  the  said  lofts  at 
night,  and  by  such  license  as  aforesaid,  used  one  of 
the  saui  lofts  for  tbe  purpose  of  sleeping  during  the 
intervals  of  the  night,  when  he  was  not  actusUy  en- 
gaged in  his  said  employment;  yet  the  defendints, 
wdl  knowing  the  prendses,  wrongfully  snd  negli- 
gently permitted  a  certain  aperture  then  being  in  the 
floor  of  the  said  loft  to  remain  open  without  being 
properly  guarded  and  lighted,  by  reason  whereof  the 
said  Patrick  Sullivan,  whilst  passing  in  the  night 
along  the  floor  of  the  said  loft  in  pursuance  of  said 
Ucense,  fell  through  the  said  aperture,  and  was  thereby 
wounded  and  injured;  and  by  reason  of  the  wounds 
and  injuries  therebv  occasioned  to  hhn  as  aforesaid, 
the  said  Patrick  Sullivan  afterwards,  and  withhx 
twelve  calendar  months  before  this  suit,  died,  and  the 
plainUfi;  as  administratrix  as  aforesaid,  for  the  beneCt 
of  herself,  as  the  widow,  and  Patrick  Sullivan  as  the 
child  of  the  said  Patrick  SuUiran,  deceased,  according 
to  the  statute  in  such  case  made  and  provided,  claims 
£200  as  her  damages  m  respect  of  the  said  wrongful 
act  of  the  defendants;  and  tbe  plaintiff,  as  such  ad- 
ministratrix as  aforesaid,  prays  judgment  against  the 
said  defendant  to  recover  the  said  sum  of  i^200,''  &c. 
Endorsement — '*The  following  is  a  full  particular 
of  the  persons  for  whom  and  on  whose  behalf  thb 
action  is  brought — namely,  Bridget  Sullivan^  the  wi- 
dow, and  Patrick  Sullivan,  the  child  of  said  Patrick 
Sullivan,  deceased ;  and  the  following  is  a  full  parti- 
cular of  the  nature  of  the  daim  in  respect  of  which 
damages  are  sought  to  be  i-ecovered  in  this  action — 
namely,  the  pecuniary  loss  which  the  plaintiff  and  tbe 
said  Patrick  Sullivan  sustained  by  reason  of  being  de- 
prived of  the  means  of  support  derived  from  the  earn- 
ings of  the  said  Patrick  Sullivan,  deceased." 

To  the  above  summons  and  plaint  the  plaintiff  de- 
murred, and  the  following  were  the  points  for  argu- 
ment >*lst.  That  it  appears  that  the  relation  of 
master  and  servant  existed  between  the  defendants 
aad  the  said  Patrick  Sullivan,  and  it  is  not  averred 
that  the  defendants  had  knowledge  of  the  existence  of 
the  aperture  in  the  summons  and  plaint  mentioned. 
2nd.  That  it  is  not  averred  that  the  sdd  Patrick  Sul- 
livan  was  ignorant  of  the  existence  of  the  said  aper- 
ture, and  the  danger  connected  therewith.  3rd.  That 
it  is  consistent  with  the  summons  and  plaint  that  the 
defendants  provided  for  the  safety  of  the  said  Patrick 
Sullivan  to  the  best  of  their  knowledge.  4th.  That 
it  is  also  consistent  therewith  that  the  said  Patrick 
Sullivan  may  have,  on  entering  the  said  employment, 
seen  and  known  the  said  aperture,  and  the  danger 
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eoiiDeeted  therewith,  and  acoepted  the  saul  employ- 
neot  with  aoeh  knowledge.  5tb.  That  it  is  oot  aver- 
red that  the  defendants  held  oot  any  inducement  to 
the  said  Patrick  Snllivaa  to  nse  the  said  loft  6th. 
That  It  does  not  appear  that  the  injaries  which  cansed 
the  death  of  the  said  Patrick  Snllivan  occurred  with- 
out rashnafla  or  negligence  on  his  part.  7th.  That  it 
h  not  averred  that  the  defendants  were  guilty  of  any 
pmooal  or  superadded  negligence  other  than  that  of 
not  goarding  or  lighting  the  said  aperture.  8th.  That 
the  flMSta  atirted  m  the  summons  and  plaint  do  not 
shew  that  it  was  the  duty  of  the  defendants  to  guard 
or  light  the  said  aperture. 

If  aXer%^  in  support  of  the  demurrer. — ^The  question 
that  ia  bow  for  the  consideration  of  the  Court 
IS  the  fiability  of  a  master  for  the  injuries  which 
the  servant  had  sustained  while  in  hb  master's 
empbynent.  The  law  on  this  subject  b  clearly 
bid  down  by  Lord  Abinger  in  hb  judgmeht  in 
the  ease  of  PrieaUey  v.  Fowkr  (3  M.  &W.,  5). 
The  prinoiple  of  that  case  is,  that  a  servant  runs 
all  the  risk  in  the  ordinaiy  course  of  hb  employ- 
menty  and  the  master  b  not  in  general  bound  to  in- 
demnify him  against  the  consequences  of  injuries  sus- 
tained in  the  ordinary  discharge  of  the  duties  for 
which  he  was  hired;  and  if  any  defects  exbt  in  the 
l^ace,  it  is  the  duty  of  the  master  to  acquaint  the  ser- 
vant with  the  defects,  and  if  he  fiul  to  do  so,  he  b 
liable  for  any  injnry  resulting  therefrom ;  but  if  the 
defects  be  open  to  ordmary  observation,  then  for  any 
aocidenttf  resnltiDg  therefrom,  when  patent,  the  master 
is  not  liable.  Tbb  last-mentioned  case,  decided  in 
1^)38,  has  ever  since  been  followed  as  the  leading 
case  on  the  point  now  before  the  Court.  The  summons 
aad  pbint  b  ambiguous,  and  b  open  to  a  double  con- 
rtmetion — ^firstly,  4hat  he  had  been  the  servant  of  the 
defeodaats,  and  hb  frequenting  the  loft  may  have  been 
compulsory  upon  him  in  the  discharge  of  his  duties; 
secondly,  he  may  have  used  the  loft  merely  by  the 
license  of  thejdciendantB,  and  in  no  way  connected  with 
hb  duties.  If  m  the  latter  capacity,  then  clearly  the 
defendants  are  not  liable.  But  assuming  that  the  de- 
ceased was  using  the  loft  in  the  dbcharge  of  his 
duties,  even  so  the  defendant  b  not  liable,  for 
there  b  noaverment  that  the  defendant  was  aware 
of  the  exbtenoe  of  the  aperture.  The  plunt  al- 
leegs  that  the  defendant  permitted  the  aperture 
to  remam  open,  and  it  b  quite  consbtent  with 
the  declaration  that  the  defendant  knew  nothing 
whatever  of  the  aperture— ^that  it  remained  open  with- 
out his  knowledga  In  the  form  of  a  count  given  in 
the  first  edition  of  BuUen  and  Leake,  p.  214,  by  a 
servant  against  hu  master  for  employing  him  to  work 
apon  an  unsafe  scaffolding,  the  declaration  makes  the 
averment  which  b  absent  in  this  case — namely,  that 
the  defendant  was  aware  of  the  danger — '*  That  the 
plaintiff  was  employed  by  the  defendant  as  a  brick- 
layer to  do  certain  work  for  the  defendant  upon  a 
M»flbidiifg  constructed  by  the  defendant  for  that  pur- 
pose which  said  scaffolding  was,  by  the  negligence 
aod  default  of  the  defendant,  constructed  unsafely,  and 
with  defective  and  improper  materials,  and  was  in  ao 
nnsafe  oondition,  and  unfit  for  the  purpose  aforesaid, 
yohieh  the  defendani  well  knew,  bat  of  which  the 
plaintiff  was  ignorant.'^      The  marginal  note  of  the 


case  above  dted  of  Priestley  v.  FowUty  is .  as  fol- 
lows-*-** Oeclaratton  in  case  stated  that  the  plaintiff  was 
a  servant  of  the  defendant  in  his  trade  of  a  butcher; 
and  that  the  defendant  had  deair^vd  and  directed  the 
plaintiff  so  being  hb  servant,  to  go  with  and  take 
oertain  goods  of  the  defendant  in  a  certain  van  of  the 
defendant  then  used  by  him,  and  conducted  by  ano* 
ther  of  hb  servants  in  carrying  goods  for  him  upon  a 
certiun  journey;  that  the  plaintiff,  in  pursuance  of 
such  desire,  accordingly  commenced,  and  was  pro- 
ceeding, and  bemg  carried  and  conveyed  by  the  said 
van  with  the  said  goods;  and  it  became  defendant's 
duty  to  use  proper  care  that  the  van  should  be  in  a 
proper  state  of  repair,  and  shonld  not  be  overioaded, 
and  that  the  pbintiff  should  be  safely  and  securely 
carried  thereby:  nevertheless  that  the  defendant  did 
not  use  proper  care  that  the  van  shonld  not  be  over- 
loaded, or  that  the  pUuntiff  shonld  be  safely  and  se- 
curely carried;  that  in  consequence  of  the  neglect  of 
such  duties,  the  van  gave  way  and  broke  down,  and 
the  plaintiff  was  thrown  to  the  ground,  and  hb  thigh 
fractured,*'  and  it  was  there  held  on  motion  in  arrest 
of  judgment,  after  verdict  Ua  the  plaintiff,  that  it  was 
sufficiently  to  be  collected  from  the  declaration  that 
the  defendant  had  ducted  the  plaintiff  to  go  in  the 
van;  but  secondly,  that  even  in  that  case  the  action 
was  not  maintainable.  And  Lord  Abinger  observed, 
in  giving  judgment,  that  "inmost  of  thecases  in  which 
danger  may  be  incurred,  if  not  in  all,  the  servant  b  as 
likely  to  be  acquainted  with  the  probability  and  ex- 
tent of  the  danger  as  the  master."  Bad  there  been 
an  averment  that  we  were  aware  of  the  danger,  then 
the  case  would  be  different,  but  qo  averment  c^  our 
knowledge  having  been  made,  the  presumption  arises 
that  the  defendant  was  himself  ignorant  thereof,  and 
it  b  a  maxim  of  pleading  that  everything  shall  be 
taken  most  strongly  against  the  pleader — per  Cole- 
ridge, J.,  in  Howard  v.  Goae^  (10  Q.  &,  T>69); 
Qcdway  v.  O" Meagher  (1  L  C.  L.  235).  I  admit  that 
the  servant  has  a  right  of  action  when  the  mjuries  are 
caused  by  the  negligencer  of  the  master;  it  vras  so  held 
xn^MeUors  v.  Shaiw  (I  Best  &  Smith,  446).  Cromp- 
ton,  J.,  says,  when  commenting  on  PrtiMtf^  v.  Fowlo'^ 
*'  There  the  declaration  contained  no  allegation  that 
the  defendant  knew  the  defects  in  the  van  in  which 
the  plaintiff  was  placed.  I  conceive  that  the  rule  laid 
down  in  that  case,  that  a  servant  on  entering  the  ser- 
vice of  an  employer,  takes  upon  himself  the  risks  of 
the  service,  does  not  apply  where  there  has  been  per- 
sonal negligence  in  the  master  which  causes  the  injury 
to  the  servanL"  Holme$  v.  Clarke  (6  Hurl.  &  Jior. 
349)  b  distinguishable  from  the  present.  That  was 
an  action  brought  by  an  overlooker  employed  in  a 
cotton  mill  against  hb  employer  for  injuries  unstained 
by  him  while  oiling  the  machinery.  The  mill-gearing 
was  there  sound  when  plaintiff  entered  the  defendant's 
service;  it  soon  after  became  worn  and  broken,  and 
plaintiff  drew  the  manager^e  attention  thereto^  and  the 
defendant,  it  was  proved,  saw  the  defect;  but  here  it 
most  be  presumed  as  against  the  pleader  that  the 
defendant  was  wholly  ignorant  of  the  aperture.  In  Potta 
V.  Plunkett  (9  L  C.  L.,  290)  in  1859,  four  proposi- 
tions are  laid  down.  The  marginal  note  there  says  that  in 
general  a  master  is  not  responsible  for  the  iujuiies 
I  occurring  to  hb  servant  in  the  coarse  of  his  eniploy- 
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meat,  although  resaltiDg  from  that  cmploymeoty  the 
aenrant  being  sopposed  to  take  the  service  subject  to 
all  the  risks  which  maj  occur  daring  its  continaance. 
9ncL  That  where  a  servant  is  emplojed  in  a  work 
which,  eqoallj  within  the  knowledge  of  master  and 
servant,  is  of  a  dangerous  natore,  the  master 
is  not  liable  for  the  consequences  of  an  acddent 
occurring  to  the  servanti  in  the  course  of  that  employ- 
ment, unless  there  be  the  existence  of  negligence  on 
the  port  of  the  master,  and  the  absence  of  rashness  on 
the  part  of  the  servant  8rd.  That  a  servant  is 
bound  to  exerdse  his  own  skill  and  judgment  so  as  to 
protect  himself  m  the  course  of  his  employment,  there 
being  no  obligation  on  the  part  of  his  employer  to 
warrant  generally  his  safety.  4th.  Although  a  plain- 
tiff is  not  bound  to  negative  in  his  pleading  every 
matter  which  would  constitute  a  defence,  yet  he  must 
shew  upon  his  pleadmg  everything  necessary  to  con- 
stitute a  liability  on  the  part  of  the  defendant.  S^- 
mmr  v.  Maddox  (16  Q.B^  326);  Reili^  v.  Baxendale 
(39  L.  J.,  Ex.  87);  Wilkinson  v.  Fairrie  (1  HurL  & 
GolL  633);  SouthcoU  v.  JStanlmf  (1  Hurl.  &  Kor. 
247)*  An  owner  of  land  is  under  no  legal  obligation 
to  fence  an  excavation,  unless  it  is  made  so  near  the 
public  road  or  way  as  to  constitute  a  public  nuisance. 
^ffounseU  v.  Smyih  (7  0.R  N.S.  731);  Corby  v. 
BOl  (4  0.  B.,  N.  S.,  566). 

A  mere  licence  to  the  deceased  to  use  the 
lofty  as  alleged  in  the,  summons  and  plaint,  would 
not  throw  on  the  defendants  the  obligation  of  fen- 
cing it  Per  Gockbum,  C.  J.,  in  OaUagher  v. 
Humphrey  (6  L.  T.,  N.  S.,  686)«  '*A  person 
that  merely  gives  permission  to  pass  and  repass 
along  his  close,  is  not  bound  to  do  more  than 
allow  the  enjoyment  of  such  permissive  right;  he  is 
not  bound;  for  instance,  if  the  way  passes  along  the 
side  of  a  dangerous  ditch,  or  along  the  edge  of  a  pre- 
cipice,* to  fence  off  the  ditch  or  precipice;  the  grantee 
must  use  the  permission  as  the  thing  exists.  It  b  a 
different  question,  however,  when  negligence  on  the 
part  of  the  person  granting  the  permission  is  super- 
added." RMins  y.  Janes  (33  L.  J.,  N.  S.,  Com. 
Pleas,  1);  Ormond  v.  Holland  (I  EL  Black.  &  EI., 
102);  and  Metcalfe  v.  Hetherington  (11  Ex.  257),  is 
dted  with  reference  to  the  last  pomt  for  argument 
The  plaint  is  for  negligently  permitting  the  aperture 
to  remain  open;  but  no  facts  are  stated  on  the  record 
which  would  cast  the  duty  of  keeping  same  fenced 
upon  the  defendant  The  plaint  is  most  iisdem  verbis 
wtth  the  declaration  in  MeUxUfe  v.  Hetherington^ 

Jellett  (with  Serjeant  SuUtvan)  contra. — The  de- 
murrer to  this  plaint  must  be  overruled.  There  is  9 
sufficient  averment  of  the  knowledge  of  the  exist- 
ence of  the  aperture  by  the  defendant  according 
to  the  authorities.  I  admit  the  principle  enunci- 
ated on  the  other  side,  that  if  it  did  not  appear 
on  tbe  plaint  that  defendant  knew  of  the  aperture, 
the  action  would  not  lie;  but  the  propiosition  submit- 
ted is,  that  the  allegation  in  the  summons  and  plaint 
is,  that  the  defenduit  negligently  permitted  an  aper- 
ture in  the  floor  to  exist  without  being  guai^ed 
and  lighted:  and  the  negligence  of  the  defendant 
consibted  in  the  omission  of  having  an  aperture  in  the 
loft,  and  that  unprotected  and  unlighted.  --This  aver- 
ment of  negligence  was  held  sufficient  without  an  aver- 


ment of  knowledge  in  The  Submarine  TejUgr0pk  dm- 
pony  V.  Dixon  (3  New  Rep.,  672),  a  case  dedded  in 
the  Common  Pleas  in  England  on  20th  January  of  the 
present  year.    The  head  note  in  that  case  13  as  fol- 
lows:— *<  To  a  declaration  for  injury,  through  negli- 
gent navigation  to  a  submerged  electric  cable,  tb« 
defendants  pleaded  that  they  were  naTigatiog  the  seas 
in  the  usual  manner,  and  that  they  had  oocaaioo  to  let 
down  their  anchor  near  the  place  where  the  cable  was 
injured  as  alleged,  and  that  without  defoolt*  and  by 
means  of  the  action  of  the  winds  and  waves,  ll»  cable 
and  the  ship's  anchor  became  entangledy  aod  that 
there  was  no  notice  to  the  defendants  of  the  existeooe 
or  posidon  of  the  cable:  Replication— that  thc^  defen- 
dants had  the  means  of  knowledge  of  the  existence 
and  locality  of  the  cable,  and  neglected  to  make 
use  of  such  means  of  knowledge.     There  was  also 
a  new  assignment,  beiqg  an  aigumentatiFC  traverse 
of  the  plea,   held  that  the  declaration   was -good, 
although  notice  of  the  existeDce  of  the  cable  was  not 
alleged;  that  the  plea  was  good  as  patting  in  issue 
the  negligence  charged,  and  that  the  replication  was 
good;'*  and  Chief  Justice  Erie,  in  giving  judgment, 
says  that  the  declaration  was  good — that  the  whole 
case  turned  on  that  word  "  negligently,''  and  that  that 
word  meant  that  the  act  comphuned  of  was  done  wil- 
fully or  without  due  skill;  and  his  Lordship  then 
added,  ''  It  is  argued  that  notice  should  have  been 
alleged  in  the  declaration;  but  the  question  of  know- 
ledge of  the  existence  of  the  cable  la  involved  in  the 
question  whether  there  was  negligence  or  not''    The 
doctrine  that  everything  is  to  be  taken  most  stroiigly 
agunst  the  pleader,  b  greatly  modified  since  the  pass- 
ing of  the  Procedure  Act  of  1863.    Ruddey  v.  Kier* 
nan  (7  Ir.  0.  L.  R.,  75) — ^that  was  an  action  for  libel, 
which  was  in  substance  an  accusation  made  by  defen- 
dant that  the  plaintiff  had  committed  perjoiy.     On 
demurrer  to  the  defence  it  was  held,  that  though  the 
defence  did  not  in  terms  admit  that  the  defendant 
believed  the  plaintiff  to  have  been  guilty  of  perjury, 
as  complained  of  in  summons  and  plaint,  still  the 
defence  was  sufficient  upon  demurrer.     Chdway  v. 
O^Meagher  (1  L  C.  L.  R^  235)  was  before  the  Proce- 
dure Act.   Lord  Denman,  in  giving  judgment  in  fVil- 
Hams  V.  Wilcox  (8  A.  &  E.,  332),  says.  "^Tbe  cer- 
tunty  or  particularity  of  a  pleading  is  cUrected,  not  to 
the  disclosure  of  the  case  of  a  party,  but  to  theinfonn- 
ing  the  Court,  the  jury,  and  the  opponent  of  the  spe- 
cific proposition  for  which  he  contends,  and  ascsrcely 
less  important  object  is  the  bringing  the  parties  to  an 
issue  on  a  single  and  certain  point,  avoiding  that  ptt)* 
lixity  and  uncertainty  whidi  would  very  probably 
arise  from  stating  all  the  steps  which  lead  up  to  tbst 
point"    The  law  then  is,  that  a  master  is  bound  to 
take  all  reasonable  precautions  to  secure  the  safety  of 
his  workmen,  and  if  he  do  not,  as  it  is  alleged  be  did 
not  in  the  plaint  before  the  Court,  take  those  precao- 
tions,  the  master  will  be  held  responsible. — Fetterson 
V.  Wcdlace  (1  Macqueen's  H.  L.  Ca.,  748);  Aduoorth 
V.  Stanwix  (30  L.  J.,  N.  S.,  Q.  B.,  183).    The  mar- 
ginal  note  there  is,  that  where  by  the  negligence  of 
the  master  an  injury  is  caused  to  a  servant  in  the 
course  of  his  employment,  the  master  b  liable.    Astc 
Priestly  v.  Fowler^  relied  on  upon  the  other  mde,  that 
was  a  case  decided  in  England  in  IB32,  k>Dg  More  tbe 
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Procedaro  Aet  had  iotrodaced  into  Ireland  new  rales  of 
plea&g;  and  no  question  there  tnmed  on  the  plead- 
ing, nor  is  there  a  single  case  bearing  on  pleading  cited 
by  the  defendants.  Seymour  ▼.  Maddocks  ( 1 6  Q.  B., 
ft26X  also  relied  on  on  the  odier  side,  was  decided  so 
long  ago  aa  1 85  It  before  the  law  of  master  and  servant 
was  dereloped  as  much  as  it  has  been  by  recent  anthori- 
des.  In  ^hat  case  there  is  no  averment  of  negligence 
4nm  the  beghining  to  the  end  of  the  plaint  In  none 
of  the  cases  lelied  on  was  there  any  contention  on  the 
pleadiiig. 
John  (yHagan  replied* 

Ma^  3. — ^PiGOT,  C.B. — Thb  was  a  demurrer  to 
the  summons  and  plaint  brought  by  the  widow  and 
administratrix  of  Patrick  Sullivan,  deceased,  against 
the  defendants,  Thomas  Waters  and  John  Waters, 
dMuung  dansages  on  aeconnt  of  the  death  of  her  hus- 
band from  injuries  he  had  received  while  in  the 
defendants*   employment;    it  appears    that  Patrielc 
Sullivan  was  employed   by  the   defendants  as  la- 
bourer, to  work  in  their  dlstilleiy  at  night;    that 
while  employed  as  such  labourer,  he  had  access  by  the 
lieense  of  the  defendants  to  one  of  their  lofts  at  night, 
and  by  audi  license  used  one  of  the  lofts  for  the  pur- 
pose of  sleeping  during  the  intervals  of  the  night, 
when  lie  was  not  actually  engaged    in    his  said 
employment;  the  plaint  then  alleges  that  the  defend- 
ant well  knowing  the  premises,  wrongfhlly  and  negli- 
gently permitted  a  oertun  aperture  then  being  in  the 
floor  of  the  said  lofl  to  remain  open  without  being 
prsperly  guarded  and  lighted,  by  reason  whereof  the 
sttd  Patrick  Sullivan,  whilst  passing  in  the  night 
along  the  floor  of  the  said  loft,  in  pursuance  of  said 
license,  fell  through  the  aperture,  and  was  thereby 
wounded  and  injured,  by  reason  whereof  the  said 
Patrick  Sullivan  died.    The  negligence  relied  upon  is 
the  defendant's  permitting  to  exist  an  aperture  hi  the 
floor  without  being  ftoced  and  lighted.    If  there  was 
a  dnty  in  the  defendant  to  fence  and  light  the  aperture, 
then  the  negligence  alleged  was  a  breach  of  that  duty ; 
bat  I  find  no  fects  stated  m  the  summons  and  plaint 
ts  shew  that  there  was  such  a  duty — consequently 
there  was  no  breach  of   duty.      In    Metcalfe  v, 
Helhenngicn  (11  Ex.  257)«  which  was  an  action 
agamst  the  trustees  of  the  harbour  of  Maryport,  the 
^rd  oonat  of  the  declaration  was  for  neglect  in  the 
preservation  and  keeping  of  the  harbour,  and  impro- 
perly sofiering  and  permitting  rubbish  to  accumulate 
therein  contrary  to  thur  duty;    Baron  Parke  laid 
it  down  that  the  count  was  bad  for  the  want  of 
ftols  on  the  record,  which  would  cast  the  duty. of 
clearing  out  the  harbour  on  them.    DtOton  v.  Powlee 
(2  Bw  &..S.  174)  was  where  the  deckiration  stated 
that,  by  charter  party  between  the  plaintiff's  (owners 
of  tiie  ship  P.),  and  the  defendant  (a  merchant  at 
LiveipoolX  it  was  agreed  that  the  ship  should  receive 
oa  hoard  from  the  defendant  a  cargo,  and  should  pro- 
ceed to  d,  dse^  and  there  deliver  it  agreeably  to  bills 
of  hiding;  that  th6  defendant  should  deliver  the  cargo 
alongmfe,  and  receive  it  at  the  port  of  discharge,  and 
that  the  master  shoold  sign  the  bills  of  hiding.  It 
then  alleged  that  the  defendants  put  up  the  ship  as  a 
general  ship,  that  the  goods  were  shipped  by  him, 
and  eight  bills  of  lading  were  made  out  by  the 
shippers,  and  ngned  by  the  captain;  that  it  was 


usual  at  Liverpool  for  the  shippera  of  goods  by  vessels 
to  make  out  for  the  captain  a  correct  copy  of  each 
bill  of  lading;  that  the  shippers  made  out  copies  of 
the  eight  bills  of  ladmg  and  delivered  them  to  the  de- 
fendant for  the  captain;  that  the  defendant  kept  the 
copies,  and  the  plidntiff  had  no  copies;  nor  was  it  in 
their  power  to  obtain  copies  except  fi^m  the  defen* 
dant;  that  it  was  necessary,  as  the  defendant  well 
knew,  for  the  purposes  of  the  voyage,  and  to  secure 
the  goods  from  bemg  .confiscated  abroad,  and  to 
enable  the  pUintiffis  to  deliver  them  to  the  consignees, 
that  a  consuliur  manifest  should  be  made  out,  in  which 
an  accurate  account  and  description  of  the  goods  in- 
cluded in  the  eight  bills  of  lading  should  be  given; 
and  that  it  was  necessary,  as  the  defendant  well  knew, 
for  the  purpose  of  making  out  a  complete  and  accu- 
rate consular  manifest;  that  the  person  employed  to 
make  it  out  should  have  the  bills  of  lading  or  copies- 
thereof ;  that  it  was  the  duty  of  the  defendant  as 
charterer,  and  under  the  charter  party,  upon  request 
of  the  owners  of  the  vessel,  to  hand  over  the  captain's 
copies  of  the  bills  of  hiding  for  the  purpose  of  enabling 
a  complete  and  accurate  consuhur  manifest  to  be  mieula 
out;  and  that  the  defendant  was  required  by  the 
pkintiffs  to  hand  over  the  copies  to  K,  their  agent  at 
Liverpool:  but  the  defendant  negligently,  improperly, 
and  carelessly  only  handed  over  to  K.  ^  out  of  the  dght 
copies  of  the  bill  of  lading,  as  and  for  the  whole  of  the 
bills  of  lading  relating  to  the  goods,  whereby  and  by 
reason  of  such  negligence,  improper  conduct,  and 
carelessness,  an  incomplete  and  inaccurate  consnlf  r 
manifest  was  made  out.    Special  damage  was  aver- 
red; and  it  was  held  by  the  Court  of  Queen's  Bench 
and  affirmed  by  the  Exchequer  Chamber,  that  the  de- 
claration was  bad  for  not  showing  that  either  by  ex« 
press  contract  or  mercantile  usage,  or  from  circum- 
stances, there  was  a  duty  on  the  defendant  to  hand 
over  the  copies  of  the  bills  of  lading  to  the  phiintiffi'^ 
And  Chief  Justice  Erie,  at  p.  193,  m  delivering  judg- 
ment in  the  Exchequer  Chamber,  says,  ''Ne^igence 
does  not  of  itself  create  a  cause  of  action  unless  it 
amounts  to  a  breach  of  duty.     If  there  was  a  duty  in 
the  defendant  to  take  care  to  deliver  up  all  the  copies* 
then  the  negligence  alleged  was  a  breach  of  that  duty; 
but  in  this  declaration  I  find  nothing  to  show  that 
there  was  any  such  duty,  consequently  there  was  no. 
breach  of  duty  in  the  defendant  for  which  an  action 
lies."    In  this  case  we  have  to  consider  whether  thel 
statements  in  the  summons  and  plunt  show  that  the 
defendants  were  bound  to  keep  the  aperture  which 
was  in  the  floor  properly  guarded  and  lighted.    ThQ 
plaint  in  substance  alleges  that  Patrick  Sullivan  was 
engaged  to  do  certain  thmgs;  and  that  by  the  defen- 
dant's leave  and  license  he  used  one  of  the  lofts,  and 
when  using  same  he  fell  through  the  aperture  and  re? 
chived  such  injuries  that  he  diid  thereform  soon  after. 
Whether  the  use  of  the  loft  fermed  part  of  hb  em« 
ployment,  and  whether  he  did  or  did  not  accept  the 
employment  with  the  risks  attached  thereto  is  not  set 
forth  in  the  plamt';  but  firom  the  mere  relationship  o^ 
master  and  servant  no  contract,  and  therefore  no 
duty,  can  be  implied  on  the  part  of  the  master  to  pro- 
vide for  any  defects  in  the  flooring  of  the  loft  when 
the  existence  of  the  defects  were  unknown  to  the  de« 
fendantSi  the  employers  of  the  deceased— JVtiv^  v. 
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Pomit  ra  Bt.  &  W.  5).  in  ^o^fne*  y.  Glarke  (6 
Hnrl.  &  N.  349)  &cts  Are  eUted  whick  cast  a  duty 
bn  the  defendant  to  protect  dangerous  machioeiy,  and 
lliere  the  defendant  neglected  to  do  so  (  and  the  plain- 
tiff, who  was  actoally  in  the  employment  of  the  defen- 
dant, was  drawn  tnt6  the  machinery  tod  had  his  ai^m 
torn  off  while  oiling  the  works,  tod  the  defendant  was 
there  h^ld  liAhle  for  the  injuries  sustained.  Agaid,  in 
AshworA  y.  ^Stamotx  (3D  L.  J.,  N.S.,  Q.  B.,  183), 
the  master  WAs  held  liable  for  ii^uries  sustained  by 
his  sei^tot  when  employed  in  actually  working  a 
ehaft  in  a  coal  pit  Now,  in  the  case  before  us  the 
summons  and  plaint  makes  no  mention  of  any  necessity 
for  the  deceased  to  be  on  the  loft  in  the  course  of  hb 
employment.  It  merely  states  that  he  had  access  to 
the  loft,  which  access,  by  the  license  of  the  pliun- 
tiff,  goes  to  negative  the  supposition  that  the 
deceased  was  on  the  loft  in  the  discharge  of  his 
duties  as  servant.  How  fiir  the  owner  of  the  pre- 
mises who  gives  licence  to  use  premises  to  persons  who 
use  them  is  liable,  is  not  clearly  defined.  There  is  a 
distmcdon  between  those  who  use  premises  by  the 
owner^s  express  Invitation,  and  those  that  frequent 
them  for  business  purposes,  and  mere  visitors — Corbjf 
T.  HUl  (4  G.  B.,  N.  S.,  564)  is  another  case.  The 
owner  of  land  in  that  case  having  a  private  road  run- 
ning through  it  gave  permission  to  a  person  to  leave 
a  quantity  of  slates  upon  the  road  without  a  light  or 
signal,  and  by  reason  thereof  the  plaintiff's  horse  was 
driven  against  the  obstruction  and  injured.  And. 
Cockbum,  G.J.,  in  delivering  judgment,  says,  It  was 
enoagh  for  the  plaintiff  to  aver  that  there  was  a  road 
which  he  was  entitled  by  the  owner's  permission  to 
use,  and  that  the  defendant  hegligently  and  Improperly 
placed  an  obstruction  there,  whereby  the  pkintiff  sus- 
tained an  injury.  There  there  was  an  act  of  commis- 
sion. In  Chapman  v.  RothvotU  (  1  EIL  Bl  &  EIL 
168),  the  marginal  note  is  as  follows: — "^The  plain- 
tifl^  as  administrator  to  his  deceased  wife,  declared 
that  defendant  was  in  occupation  of  a  brewery  and 
o£Bce,  and  a  passage  leading  thereto  from  the  public 
street,  used  by  the  defendant  for  the  reception  of  cus- 
tomers in  his  trade  of  a  brewer,  which  passage  was 
the  ttsoal  means  of  access  fi'om  the  office  to  the  public 
street;  yet  the  defendant  wrongfully  and  negligently 
permitted  a  trap-door  m  the  floor  of  the  passage  to 
reoiun  open  without  bemg  properly  guarded  and 
lighted;  and  his  wifb,  who  had  b^  to  the  office  as  a 
customer  of  the  defendant,  and  otherwise  in  the  de- 
itodant's  business,  and  was  kwfnlly  passing  along  the 
passage  on  her  way,  returning  from  the  office  to 
the  street,  fell  through  the  aperture,  caused  by 
the  trap -door  being  and  remaining  open  and  not 
properly  guarded  and  lighted,  whereby  she  was 
killed.''  On  demurrer  to  the  declaration  it  was 
held  that  the  duty  of  the  defendant  and  breach 
sufficiently  appeared  in  the  decUiration;  and  Chief 
Justice  Grle  there  observes,  *' that  if  you  invite  a  cus- 
tomer to  come  into  your  shop,  and  have  a  pitfall 
open,  or  a  large  iron  peg  in  the  middle  of  the  floor, 
over  which  the  customer  is  likely  to  treads  is  not  that 
a  duty  and  a  breach  if  an  accident  ensues?  "  There  is 
a  distinction  between  that  class  of  cases  where  there 
is  a^  duly  cast  upon  one  as  the  owner  of  the  shop  who 
invites  in  customers  and  the  case  of  a  mere  visitor, 
who  must  take  caie  of  himself.    Ohlef  Baron  Pollock, 


11^  delivering  judgment  in  the  case  of  SouthcoU  v* 
StofJey  (1  Hurl.  &  H.  249),  says  ••that  the  mere  .re- 
lation of  master  and  servant  does  not  br^te  toy  im- 
pii^  duty  on  the  part  of  the  master  to  iakd  inoro 
care  of  the  servtot  than  he  may  reasonably  be  ex« 
pected  to  do  of  himself'*  t\m  case  haa  boon  fbU 
lowed  by  several  cases — vide  fftUchmBon  v.  New^ 
oasde,  Tarh,  it  Berwick  Railway  Company  (6  Ex. 
343);  Wigget  v.  Fax  (11  Ex.  832).  The  same 
principle  applies  to  the  case  of  a  visitor  at  a  hooae. 
Whilst  he  remains  there  he  is  in  the  same  position  as 
any  other  member  of  the  establishment  so  for  as  re- 
gards the  master  or  his  servants,  and  he  mfist  take 
his  chance  for  the  rest.  Sauthoote  y.  Stanly  was 
where  a  decUration  alleged  that  the  defendant  was 
possessed  of  an  hotel,  into  which  he  had  mvited  the 
plaintiff  to  come  as  a  visitor,  and  m  which  there  was 
a  glass  door,  which  it  was  necessary  for  the  plaintiff 
to  open  for  the  purpose  of  leaving  the  hotel,  and 
which  the  plaintiff,  by  the  permission  of  the  defendant 
and  with  his  knowledge,  and  without  any  warning 
from  him,  lawfully  opened  for  the  purpose  aforesaid, 
as  a  door  which  was  in  a  proper  condition  to  be , 
opened,  nevertheless  by  and  through  the  carelessness, 
negligence,  and  default  of  the  defendant  the  door  was 
then  in  an  insecure  and  dangerous  condition,  and  on- , 
fit  to  be  opened;  and  by  reason  of  the  said  door  being 
in  such  insecure  and  dangerous  condition,  and  of  the 
then  carelessness,  negligence,  defadt,  and  improper 
conduct  of  the  defendant  in  that  behalf,  a  large  i»eoe 
of  glass  fell  from  the  door  and  wounded  the  plaintiff 
and  it  was  held  that  the  decku*ation  disclosed  no  canse 
of  action.  Baron  Alderson  there  says — ^'Ifaper*. 
son  asked  another  to  h*is  house  or  to  walk  in  bis 
garden,  in  which  he  had  placed  spring  gaas  or 
man-traps,  and  the  latter  not  being  aware  of  it  was 
thereby  kjured,  that  would  bean  act  of  oommlssbnt 
but  if  a  person  asked  a  visitor  to  sleep  in  his  hoase^ 
and  the  former  omitted  to  see  that  the  dwelt  wsro 
property  ured,  whereby  the  visitor  can^  odd,  he 
could  maintain  no  action,  for  there  was  no  act  of 
commission  but  simply  omission ;  the  declaration  merely 
alleges  that  by  and  through  the  negligence,  caidessDess, 
default,  and  improper  conduct  of  the  defeadsiat  tile 
glass  fell  from  thedoor.  The  words  are  all  negatives, 
and  under  these  circumstances  the  action  is  not  main* 
tainable."  HaunaeU  y.  Smith  (7  a  B.,  N.a,  731) 
was  a  case  where  the  defendants  were  owners  of 
waste  lands,  upon  which  was  a  quarry  which  was  nn- 
endosed;  and  the  declaration  averred  that  dl  persona 
having  occadon  to  pass  over  the  waste  had  been  osed 
and  accustomed  to  go  upon  and  across  the  same  with- 
out mterruption  or  hmdrance  from  ai|d  with  the  li- 
cense and  permission  of  the  owners  of  the  waste;  that 
the  quarry  was  dtuate  near  to  and.between  two  pub- 
lic highways  leading  over  the.  waste,  and  was  pred- 
pitons,  &c,  and  dangerous  to  persons  who  might  sq- 
cidentally  deviate  or  stray,  or  who  might  have  oocadon 
to  cross  over  the  waste  for  the  purpose  of  pasdug 
from  one  road  to  another  beside  or  near  the  qoany; 
that  the  defendants,  knowing  the  premisefl,  negligently 
and  contrary  to  their  duty  left  the  qnany  nnfenced, 
and  took  no  care  and  used  no  means  for  proteoting 
the  public  or  any  person  so  acddentdly  deviatmg 
from  such  roads  or  passing  over  the  waste  from  fdl* 
ing  into  the  quarry ;  and  that  the  plaintiff  having  oo- 
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casioii  to  IMU0  aloog  one  of  the  said  roada,  and  hay- 
ing by  reason  of  the  darkness  of  the  night  acddentally 
taken  the  wrong  road  was  crossing  the  waste  for  the 
parpose  of  getting  Into  the  other,  and  not  being  awar^ 
of  the  ezistenee  or  kMMdity  of  the  qaarfy,  and  being 
nnable  by  reason  of  the  darkness  to  perceive  the  same 
fell  in  and  waa  injured.     It  was  there  held  that  the 
declaration  disclosed  no  cause  of  action ;  aqd  WiliUuns, 
J.  saya  that  it  was  not  the  fiinlt  of  the  defendant's 
thai  he  was  ignorant  of  the  existence  and  locality  of 
the  quarry,  aod  of  the  danger  he  incurred  in  crossing 
same  in  the  dark;  (he  defendant  held  out  no  induce- 
ment to  him  to  cross  it.    The  next  case  that  I  shall 
Botioe  is  one  of  omiaAon^^Bamsa  v.  Ward  (9  C.B. 
392),     It  was  where  a  man  being  possessed  of  land 
abutting  on  a  public  footway,  in  the  course  of  build- 
ing a  house  on  such  land  excavated  an  area,  which, 
by  the  negligence  of  his  workpeople,  was  left  unfenced, 
so  that  B^  who  was  lawfully  passing  along  the  way, 
the  night  Wng  dark,  without  any  negligence  or  de- 
iaalt  of  his  own,  M  mto  the  area  and  was  killed;  and 
the  declaration,  after  stating  the  ftcts,  averred  that 
the  defendant  ought  to  have  sufficiently  guarded  and 
fenced  said  area,  so  as  to  prevent  injury  to  persons 
lawfully  passi^  in  and  aloag  sud  footway;  and  it 
waa  there  held  that  the  defendant  was  liable  to  an  ac- 
tion; that  the  duty  was  cast  upon  him  of  fencing  the 
area;  and  so  it  was  held  in  Chupland  v.  Hardingham 
(3  GfunpbL  398).    The  cases  are  conflicting  as  to  the 
distinction  between  omission  and  commission,  bat  in  The 
Queen  v.  Hughea  (26  L.  J.,  N.  S.,  Magistrate  Gases, 
202)  Lord  Oampbell  says, ''  it  has  never  been  doubted 
that  if  death  be  the  dii-ect  consequence  of  wilful  omis- 
sbn  of  the  performance  of  a  duty  (as  a  mother  to  , 
nourish  her  infent  chikl)  that  this  is  a  case  of  mur- 
der."    I  have  now  referred  to  the  authorities  in  de-  i 
tail-*-J  do  not  ntk  my  own  judgment ;  and  firom  those 
authorities  I  am  enabled  to  extract  this  principle,  that 
a  mere  license  to  enter  premises  which  contain  no  con- 
cealed danger  creates  no  obligation  m  any  manner  on 
behalf  of  the  party  giving  ^  license.     Such  is  the 
case  In  thia  summons  and  pUint.     Patrick  Sullivan 
had  license  to  use  the  loft.    The  plaint  does  not  state 
that,  the  aperture  was  concealed,  we  must  therefore  | 
presume  that  it  was  patent  and  open.    This  view  ap- 
pears to  me  not  to  conflict  with  OaUagher  v.  Hwn- 
phreye  (10  W.R  664).    I  am  of  opinion  that  the 
sfunmons  and  phunt  here  is  bid,  and  that  the  demur- 
rer must  be  allowed.    In  conclusion,  I  feel  called  on 
to  acknowledge  the  valuable  asostanoe  given  to  the 
oeort'l^  Mr.  Waters  in  his  very  able  argument.     In 
his  opening  of  the  case,  Mr.  Waters  brought  forward 
and  fhlly  reviewed  all  the  authorities  on  both  ades, 
and  by  so  doing  greatly  assisted  the  Court. 

Demurrer  ailawed. 

— ♦— 

lUtiDie)  (Estates  €outt 

Repofted  \fj  tl.  R.  Oraeii,  E«q^  Bttxist«r«t-law. 

[BCFOSK  LoNOFnELI),  J.] 

Ll    THE   MATTER    OF   THE    ESTATE    OF    RiCHARD  BlAIR 

CuLUN,  owner;  Graham  Lemor,  petitioner. 
May  2. 

A  marriage  eetUement  contained  a  limitation  of  the 


kUibatuTs  estate  to  the  daughtere  of  the  husband  ai 
tenants  in  oommon  in  fee.  Held^  that  such  a  lind^ 
tation  did  not .  borne  within  the  doctrine  laid  down 
in  Clayton  p.  ix)rd  Wilton,  so  far  as  it  affected  the 
daughters  of  a  future  fnarritxge^  because  its  avoid* 
once,  so  fan  as  it  affecM  such  daughters,  did  not 
in  any  way  pr^udice  its  validity  as  to  the  daujfhiers 
of  the  marriage^  and  that  as  regards,  ihs  former 
classt  it  could  not^  in  the  absence  (^special  reasons^ 
be  deemed  to  have  been  stipulated^  for  by  Ms  hue- 
bandy  whose  estate  was  being  settled,  nor  by  the 
wife.  Held,  therefore^  that  so  far  as  it  affected 
that  clasSy  it  was  voluntary,  md  therefore  void 
against  a  purchaser  for  value. 

This  case  came  before  the  Court  pursuant,  to  the  ru- 
lings of  Judge  Longfield,  on  the  abstract  of  title, 
whereby  he  directed  the  case  to  be  aigued  before  him, 
on  the  construction  and  validity  of  the  settlement,  ex- 
ecuted on  the  marriage  of  the  owner  with  Miss  Jane 
Dooner,  and  on  the  law  as  laid  down  in  Clayton  v. 
Lord  WiUon  (3  Mad.  302).      The  question  arose 
upon  the  construction  of  a  limitation  hi  a  marriage 
settlement,  and  upon  the  validity  of  that  Umitation  as 
against  a  purchaser  for  value.     The  fects  of  the  case 
were  as  follow  :^By  the  settlement  executed  on  the 
marruige  of  lUchard  BUir  Cullin  (the  owner)  bearing 
date  the  9th  day  of  April,  1851,  Mr.  Cullin  set- 
tled certwn  knds  of  which  he  was  the  owner  in  fee 
to  the  use  of  himself  for  life,  remainder  to  trustees  to 
pre^ve  contmgent  remainders,  and  then,  after  pro- 
viding for  a  jointure  of  £250  per  annum  for  his  in- 
tended wife,  to  the  use  of  the  first  and  other  sons  of 
the  intended  marriage,  successively  in  tail  male,  and 
in  default  of  issue  male  of  the  said  intended  marriage,  then 
to  the  use  of  the  first  and  other  daughters  of  Vie  said 
Richard  Blair  Cullin,  in  equal  shares  and  proportions 
and  to  their  heirs."     Provision  was  also  made  in  the 
settlement  for  portions  for  the  younger  children  of  the 
intended  marriage  and  it  contamed  other  limitations 
and  provisos,  which  it  is  not  necessary  to  state  here. 
The  marriage  afterwards  took  effect,  but  there  was 
no  issue  thereof.      The  said  Hichard  Blah:  Cullin,  on 
the  13th  March,  1862,  entered  into  a  contract  in  wri- 
ting, with  one  Gr^iam  Lemon,  for  a  sale  to  him  the 
said  Graham. Lemon  of  the  lands  the  subject  of  the 
settlement,  and  in  said  contract  was  contained  a  red- 
tal  that  **  subject  to  the  nses'and  trusts  declared  in  the 
said  recited  indenture  of  marriage  settlement^  the  said 
Richard  Blair  Cullin  is  entitled  to  said  hmds  and  pre^ 
mises;"  and  it  was  upon  this  understanding,  via.,  that 
Richard  BUir  Cullin  was  entitled  to  dispose  not  only 
of  his  own  estate  for  life  m  said  Unds,  but  also  of 
the  reversion  expectant  on  his  death  without  issue, 
by  the  said  Jane  Dooner,  his  present  wife,  that  the 
contract  was  entered  mto  by  Mr.  Lemoiu    A  petition 
was  presented  by  Graham  Lemon,  to  the  Landed  £a* 
tates  Court,  on  the  2drd  November,  1863,  for  the 
purpose  of  carrying  out  the  contract  through  the  me- 
dium of  the  Court,  and  praying  that  a  statutable  cod- 
yeyance  of  said  lands  might  be  executed  by  the  Court 
to  the  said  Graham  Lemon,  and  in  the  course  of  the 
proceedings  upou  such  petition,  a  question  arose  upon 
the  limitation  in  the  seulement*m./tem«r  of  the  daugh- 
ters qf  Hichard  ^^ir  GuUin,  via.,  whether  it  waa  in- 
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tended  thereby  to  mdade  the  daughien  ofanyfiOvte 
marriage  of  Richard  Blair  Gallin,  aad  if  bo,  whether 
Bach  daaghtem  could  daim  under  It  against  a  porcha- 
aer  for  riilaable  oonsideratton.  PttMOant  to  the  m- 
lingi  of  the  jadge  on  the  title,  the  caee,  having  been 
acUonmed  ih>m  a  former  daj  bj  order  of  the  Conrt, 
80  la  to  enable  the  troateea  of  the  settlement  to  ap- 
pear bj  CDOnsel  to  support  the  extended  oonstmction, 
now  came  before  him  for  argument  upon  the  oonstme- 
Uon  of  the  limitation. 

&  W,  Flanagan,  Q.O.,  appeared  for  Oraham  Lemon 
the  petitioner,  and  contended  that  the  limitation  b 
its  extended  constmction,  was  Toid  as  against  a  par- 
chaser  for  value,  as  being  porely  Tolontarj,  without 
any  consideration  to  support  it.  In  support  of  this  view 
he  cited  Johnmnr.  L0gard(3Mnd.  283),  in  wbicli  case 
it  was  held  that  limitations  may  be  introduced  into  a 
marriage  settlement  without  any  consideration  to  sup- 
port them.  In  the  case  of  dagian  v.  WiU&n  (3  Mad. 
302,  note),  a  limitation  in  favoar  of  children  of  a  fu- 
ture marriage  was  held  to  be  good.    But  Lord  St. 
Leonards  distinguishes  that  ease  from  the  present,  for 
he  pves  as  a  reason  for  the  decision  in  Clayton  ▼. 
Wilton  (Sug.  V.&  P.  718,  14th  ed.),  "that  the 
limitations  to  the  sons  of  the  second  marriage  were, 
as  the  settlement  stood,  necessary  for  the  support  of 
the  limitations  to  the  daughters  of  the  marriage."'  In 
this  case,  however,  there  are  no  subsequent  limita- 
tions which  could  require  such  support  to  render  them 
capable  of  taking  effisct;  and  by  favouring  the  exten- 
ded construction,  the  benefit  to  the  daughters  of  the 
intended  marriage  might  be  materially  diminished — 
for  instance,  supposing  there  were  but  two  daughters 
of  the  first,  and  thitae  of  the  second  marriage;  they 
would,  under  the  lunitation,  each  take  one  undivided 
fifth  part  of  the  estate.     Again,  are  we  to  suppose 
that  it  was  the  intention  of  the  parties  contracting,  to 
prefer  the  danghterB  of  the  second  marriage  to  the 
sons  ofthe  second  marriage?    Gertainly  not.  Again, 
is  there  any  evidence  that  there  was  any  intention  on 
the  pfirt  of  the  wife  of  Richard  Blair  Collin,  to  con- 
tract for  such  a  limitation?      The  very  form  of  the 
limitation  negatives  any  presumption  that  there  was 
an  intention  on  the  part  ofthe  wifo  to  limit  the  estate 
to  daughters  of  her  husband  by  a  foture  marriage.  It 
is  not  to  be  supposed  that  a  person,  whose  estate 
forms  the  subject  of  a  settlement,  contracts  for  any  of 
the  limitations  contamedin  it,  or  that  the  other  con- 
tracting party,  having  no  estate  to  be  put  in  settle- 
ment, stipnkted  for  any  such  limitation.    Agam,  the 
Ooart  in  this  case  should  restrict  the  daughters  ofthe 
aaid  Biahard  Blair  OulUn,  to  the  daughters  of  the 
marriage  then  in  contemplation;  the  only  parties  who 
come  naturally  within  the  uitention  of  a  settlement 
are,  the  husband,  the  wifo,  and  the  sons  and  daughter 
of  the  marriage.    It  is  evident,  having  regard  to  the 
natural  contract  of  the  parties,  and  from  the  limitation 
to  the  sons,  that  the  limitations  to  the  daughiers  are 
intended  to  be  to  the  daughters  of  the  marriage,  and 
that  words  to  render  thb  intention  clear  have  been 
omitted  through  oarelessness  or  unintentionally.    Th6 
sentence  is  imperfSBct,  and  m  order  to  give  effect  to 
the  manifest  intention  we  must  either  strike  out  fnri- 
ther  words,  or  suppjly  words  whtoh  have  been  omit- 
ted.    The  following  cases  were  cited  fay  counsel  in 


support  of  his  arguments,  via.,  Clarke  v.  Wright  (6 
H.  ft  N.  849)t  Maseg  v.  TroMre  (10  I.O.L.B.  468)t 
In  re  SramneU  Eetate  (13  tr.  Oh.  R.  289),  Me  also 
3  Davidson's  Precedents,  834,  notot  Mitl  v.  HiU 
(3  H.  Of  L*  828;  Shephefd^s  touchstone  by  Atheriey, 
page  85,  flOte)|  Lord  Sage  and  SeaPe  eate  (10 
Mod.  40.) 

Oamble  fbr  the  trustees  of  the  setttement,  contra.-^ 
From  the  entire  constraction  of  the  settlement,  all 
the  husband's  property  became  the  subject  of  contract 
with  the  wifo.  This  is  a  matter  between  parent  and 
child,  and  no  authorities  touch  this  p^nt;  they  are  all 
cases  in  which  the  limitations  were  to  collateral  rela- 
tions, and  the  question  is  undecided  between  parout 
and  child.  In  Maeeeg  r.  Tranere  there  was  no  moral 
constderation  between  the  settlor  and  his  brotkerSi 
There  Is  a  moral  consideration  between  parent  and 
child;  be  is  bound  in  Uiw  to  support  the  child,  and  the 
eonsideratbn  is  a  valuable  one*  In  Brovmt^e  Eetate 
the  question  was  whether  the  husband  was  not  the 
purchaser  of  his  own  lifo  estate.  As  to  the  kw  as  re- 
gards creditors,  mde  HoUoway  v.  HUlard  (1  Mad. 
419).  As  to  the  law  as  regards  parchasera,  putciog 
aside  the  reasons  given  in  the  case  of  CZoytofiv.  WUr 
toft,  that  case  bin  favour  of  the  extended  construction. 

LoHomsLDk  J- — ^There  were  no  reasons  given  in 
thejudgment  in  that  case* 

Flanagan  in  reply. — ^It  is  sought  on  the  other  aide 
to  draw  a  distinction  between  ''  brothen  and  sbtera" 
and  *"  childran."  There  can  be  no  such  distinc^on* 
There  b  no  moral  obligation  to  make  any  provision 
for  children  of  a  foture  marriage.  The  Utter  stand 
precisely  on  the  same  footmg  as  collaterals*  The  im- 
portant question  m  thb  case  bi  has  the  limitation  in 
fovonr  of  the  daughters  of  the  husband  by  a  fntore 
marriage  been  contracted  for  by  that  party  to^  set- 
tlement to  whom  the  estate  which  forma  the  snbjeet- 
matter  of  the  settlement  does  not  belong? 

LoHaFiEtD,  J. — ^Thb  case  b  one  of  a  dass  which 
sometimes  comes  before  the  Court,  and  whkh  it  would 
be  very  convenient  to  dbpoae  of  by  sayhig  that  al- 
though the  opinion  of  the  Court  be  one  way,  yet  be- 
cause it  entertains  a  doubt,  it  will  refrain  from  pro- 
nouncing a  decbion.  Such  was  formeriy  the  practice 
of  the  Court,  but  I  think  it  more  advisable  to  give  my 
judgment  according  to  the  opblon  which  I  entertain, 
and  to  let  the  parties  against  whom  I  dedde  have  the 
opportunity  of  appealing  from  my  dedsion  in  case  they 
think  it  proper  to  do  so.  It  b  well  settled  bw  that  a 
marriage  consideration  does  not  support  all  the  limita- 
tions contained  in  the  settlement,  but  only  sQch  aa 
appear  to  have  been  contracted  for  by  the  form  of  ihe 
deed,  or  by  evidence  aliunde.  The  question  as  to 
what  limitations  have  been  contracted  for,  b  not  one 
to  be  decided  by  tn^snious  conjectures  of  counsel  on 
dtiier  ude  as  to  posnble  cases,  but  by  bringmg 
common  sense  to  bear.  Was  It  the  case  here  that 
the  lady  contracted  that  her  daughters  slioold  take  a 
sharo  with  any  daughters  of  her  husband  by  a  fotnre 
marriage?  It  b  impossible  to  take  It  so.  It  was  not 
a  reoAonable  part  of  the  marriage  contract.  ^  The  bo^ 
band  may  have  so  contracted;  the  ifife  did  not.  i 
would  not  go  so  for  as  previous  judgments  by  j^dgM 
m  Unuting  the  consideration,  as  has  been  doQO  in  F^' 
vious  caaes,  were  it  not  for  the  cases  IQ  which  WW* 
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tioos  to  strangen  were  lield  not  to  be  within  the  con- 
tract When  the  estate  to  be  settled  belongs  to  the 
intended  wife,  I  do  not  see  any  incongrnity  in  holding 
that  limitations  to  her  relaUons  have  been  stipulated 
for  by  her,  and  therefore  purchased.  Nor  wonld  I 
limit  this  reasoning  to  cases  where  the  snbject-mattor 
of  the  settlement  is  personal  estate  or  fee-nmple,  and 
where  the  limitations  m  question  are  in  derogation  of 
the  hosband^s  absolute  right  in  the  former  case,  and 
of  hie  right  as  tenant  during  the  joint  lives,  and  as 
tenant  by  the  courtesy  in  the  hUter.  I  would  apply 
the  reasoning  to  estates  pur  autre  vie,  and  extend  it 
to  erery  limitation  which  the  wifo  may  be  deemed  to 
have  alipulated  for,  in  anticipation  of  the  disabilities  of 
coverture,  and  of  the  husband's  marital  rights.  Clarh$ 
V.  WrigM  was  a  case  of  this  description.  But  such 
con^derations,  even  in  the  absence  of  authority,  would 
obviously  be  inapplicable  to  the  case  where  the  estate 
to  be  settled  belongs  to  the  husband;  for  there  nothing 
woukt  have  prevented  the  estates  limited  to  his  rela- 
tives,  if  reserved  to  himself  from  being  limited  by  him 
to  those  relatives  during  the  coverture.  There  being 
no  material  to  support  the  inference  that  the  limitation 
to  the  daughters  of  a  future  marriage  have  been  duly 
contracted  for,  I  have  looked  at  the  chtuses  in  the 
settlement  to  see  whether  such  limitation  was  in  any 
way  necessary  to  support  the  provision  in  favor  of  the 
daughters  of  the  marriage,  as  in  the  case  of  Clayton  v. 
Lord  WHtott.  Had  the  limitation  been  to  the  daugh- 
ters in  tttl,  with  cross-remainders  between  them,  such 
an  argument  might  perhaps  have  been  effectually  sus- 
tained; but  there  being  no  remainders  over,  and  the 
limitation  being  sunply  to  the  daughters  as  tenanta  m 
common  in  fee-simple,  I  am  of  a  strong  opmion  that  I 
cannot  earry  the  doctrine  in  Clayton  v.  Lord  WdUm 
farther  than  it  has  been  already  carried,  and  that  were 
I  to  appply  it  to  tUs  case,  I  would  be  carrying  the 
doctrine  to  a  point  to  which  I  do  not  foel  jnstifi^  in 
extending  it.  I  feel,  therefore,  that  it  b  a  case  in 
which  it  is  my  duty  to  carry  out  the  contract  as  sought 
for  by  the  petition.  I  must  declare  the  trustees  to  be 
entitled  to  their  coeta  of  appearing  here  on  this  mo- 
ttoo  as  between  solicitor  and  client,  and  the  petitioner 
to  be  endtled  to  his  costa  as  costa  in  the  matter. 

Order  accordingly. 


[BiroBi  LoKorxELD^  J.] 
Estate  of  thk  Asbionib  or  Thoicas  Birhrt,  an  ur- 

SOLVENT,    DECEASED,    OWNBBS;   EX  PABIE    OhA&LES 

Taafee,  petttioheb. — May  4,  1864. 

Judgment   mortgage— Affidavit    of  registration^ 
Estoppel. 

A  judgment  was  recovered  by  B.  W.S.  against  T.  B, 
in  the  CouH  of  Queen^s  Bench  for  the  sum  of 
£  1,200  debt,  and  MS  Is.  1  Id.  for  costs.  The  affi- 
davit to  register  the  said  judgment  as  a  mortgage 
against  the  estate  of  the  said  T.  B^  pursuant  to 
Statute  13  j-  14  Fie.  c  29,  stated  that  the  said 
jB.  W.  S.  had  obtained  a  judgment  against  T.  B. 
for  the  sum  of  £1,200  debt,  besides for 


costs.    Held  that  the  affidavit  did  not  comply  with 
the  requisites  of  the  Gth  section  of  the  statute. 

Held  also,  that  a  payment  to  an  incumbrancer  on  ac» 
count  oj  a  judgment  badly  registered  as  a  mort- 
gage made  by  the  Court  m  Ae  presence  of  a  subse* 
quent  incumbrancer  does  not  in  any  way  prejudice 
the  right  of  the  subsequent  incumbrancer  to  impeach 
the  prior  statutable  mortgage  on  the  ground  of  do- 
fectioe  registration. 

Thu  case  arose  cm  the  settlement  of  the  final  sche- 
dule of  hicnmbrances  in  this  matter.  The  facto 
are  these  :^Fanny  Bennett,  the  widow  of  the  de- 
ceased owner,  being  entitled  to  a  certain  yeariy 
rentcharge  of  £100  per  annum,  under  the  provi- 
sbns  of  a  certain  marriage  settlement  set  out  Num- 
ber 11  on  the  final  schedule  of  incumbrances,  filed 
an  objection  dbputmg  the  validity  of  a  oertam  judg- 
ment mortgage  placed  upon  the  schedule  in  priority 
to  her  dtoand.  This  judgment  mortgage  was  vested 
in  Richard  William  Spailu.  From  the  attested  copy 
of  the  judgment  it  appeared  that  the  judgment  was  a 
security  for  two  distinct  sums,  via.,  £1,200  debt,  and 
£3  Is.  lid.  for  costs.  The  affidavit  to  register  the 
judgment  as  a  mortgage  stated  the  amount  of  the 
debt  only,  leaving  a  blank  fpr  the  costa.  It  appeared 
in  a  former  matter  of  the  estate  of.  the  assignees 
of  Thomas  Bennett,  owners  and  petitionere,  that  pay- 
menta  had  been  made  by  the  Court  upon  the  hearing 
of  the  final  schedule  of  incumbrances  m  the  matter  on 
the  23rd  of  May,  1861,  to  Richard  William  Sparks, 
amounting  in  all  to  the  sum  of  £493  15s.  6d» 
on  foot  of  Mr.  Sparks'  judgment  mortgage,  his  secu- 
rity having  been  previously  allowed  by  the  Court  as  a 
charge  upon  the  estate  in  the  presence  of  Mrs.  Ben-' 
nett,  who  had  notice  of  the  payment,  and  whose  de- 
mand was  also  set  out  in  the  schedule  of  incumbrances 
m  the  former  matter  subsequent  to  that  of  Mr.  Sparks. 

S.  Woulfe  Flanagan,  Q.C.,  for  Mrs.  Fanny 
Bennett,  m  support  of  the  objection,  cited  In  re 
QrispVs  estate  (7  Ir.  Jnr.,  N.S.,  119);  /n  re  PUson^s 
estate  (7  Ir.  Jur.,  N.S,  68);  In  re  FarrelPs  estate  (7 
Ir.  Jur.,  307). 

B.  Dowse,  Q.O.  (with  him  Michael  VLoghkn) 
for  Richard  Wilfiam  Sparks,  contra, — It  is  not  re- 
quired by  the  Act  that  the  costa  should  be  stated  in  the 
affidavit.  It  is  sufficient  to  state  the  amount  of  the 
debt.  The  6th  section  of  the  Act  requues  the  affi- 
davit to  state  **  the  amount  of  the  debt,  dsmsgcH, 
costs,  or  monies  recovered  or  ordered  to  be  paid  by  such 
judgment,  decree,  order,  or  rule;"  and  reddendo  sin- 
gula singulis,  the  word  **  costa'*  refer  only  to  costa  or- 
dered to  be  paid  by  a  decree,  order,  or  rule,  and  not 
to  costa  recovered  along  with  a  debt  by  jndgment. 
This  judgment  mortgage  has  already  beco  declared 
by  the  Court  to  be  a  good  pecurity,  and  money  has 
been  paid  out  by  the  Court  to  my  client  on  foot  of  it. 
The  order  for  payment  was  made  hi  Mrs.  Bennett's 
presence,  aud  the  schedule  m  the  former  matter  ruled, 
recognising  and  establishing  beyond  dispute  the  vali- 
dity of  thb  security.  Mrs.  Bennett  is^  therefore 
estopped  firom  raising  any  question  now  upon  ita  va- 
lidity—7>o«  v.  Oliver  (2  Smith's  L.C.  664).  There 
is  on  the  file  of  the  Court  a  determination  for  valuable 
consideration  in   favour  of  ihis  statutable  mortgage. 
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It  was  opea  to  Mrs.  Beonett  then  as  noir  to  make 
the  same  (Ejection*  as  she  had  notice  of  the  schedale; 
and  payments  bj  the  Court  on  account  of  any  demand 
are  sufficient  to  make  it  a  good  and  ralid  ohargee  The 
order  for  pajrment  on  account  has  not  been  appealed 
fhmi  for  two  years,  so  it  is  now  valid  and  nnimpeach- 
nble.  By  a  mistake  of  the  officer  the  costs  were 
stated  in  the  judgment  to  be  £3  Is.  lid.,  whereas  hi 
the  cognoTtt  tiiey  were  stated  to  be  only  £2  Is.  1  Id. 
What  was  the  creditor  to  do  hi  this  case?  He  was 
in  a  dilemma.  Any  statement  fizhig  a  sum  for  costs 
would  hsTe  been  hiaocnrate,  and  he  was  therefore 
obliged  to  leave.*-— for  costs.  The  following  cases 
were  cited:— Doe  d  ChriOmaa  ▼.  Oliver  (2  Smith's 
L.a664);  Outram  y.  Morewood  (3  East.  346); 
Eadmure  v.  Lawm  (5  Bing.  N.  a  450). 

Mr.  Flanagcoi  was  not  called  on  to  reply. 

JuDGK  LraranxLa— I  cannot  hold  this  Judgment 
mortgage  to  be  valid  agidnst  subsequent  creditors  on 
any  gr^inds.  It  would  be  impoasible  to  do  so  red- 
dmdo  smgtda  eingvUs;  and  I  feel  that  I  must  follow 
previous  decisionsi  thi^  the  costs  must  be  put  in  the 
affidavit.  At  the  time  of  the  former  payment  on  ac- 
count Mrs.  Bennett  may  have  had  no  tangible  inte- 
rest hi  the  funds.  No  doubt»  Mrs.  Bennett  is  bound 
by  the  distribution  of  the  funds  heretofore  made;  but 
I  cannot  hold  that  she  is  therefore  estopped  from 
laisuig  any  point  on  the  defective  registration  of  a 
judgment  mortgage  prior  to  her  demand* 

Owftsu-^^JShw  As  <lbjeGikm  on  As  grtmnd  thai 
ike  cotlta  are  noi  mentUmied  m  Ae  affldavU,  and 
dedare  thett  Mr.  SparW  judgmetd  ia  not  regie- 
iered  as  a  morfgaffe  fv«Am  the  meamng  itf  the 
SMUU  134*  14  Ffc.  e;  29,  9eo.  6. 


tf oarl  of  llait&rit9tr|i^SttMliim(S« 

rUcpQitad  bf  John  Imj,  Em|^  Banrlif  if-lawj 

[BnvttB  Ltucb,  J.] 

Ba  All  AmuNema  7au»B. 

Arranging  trader — Concealment  of  property — Cerft- 
JiaUe  Untrue  etatement  in  affidaviti  to  verify  pe- 
tition. 

In  an  affidavit  to  verify  a  petition  presented  to  the 
court  by  an  arranging  trader^  he  etatee  that  the 
echedule  ofaeiete  contains  a  true  andJuU  account 
of  the  property  he  hoe  to  he  made  available  for  the 
payment  of  the  composition.  And  where  creditore 
relying  on  the  truth  of  thisj  accept  the  composition 
offered^  and  Hie  trader  obtains  his  certificate^  the 
creditore  mayy  long  after  the  certificate  is  obtained^ 
bring  the  ease  by  motion  before  the  court  praying 
that  the  certificate  may  be  withdrawn.  The  courts 
on  satisfouiory  evidence  that  leasehold  property  was 
omitted^  and  that  the  affidavit  to  support  the  peti- 
tion was  untrue^  will  withdra$v  the  certificate  and 
put  the  case  into  bankruptcy. 


Thi  arrangement  dauses  of  the  Bankruptcy  and  In- 
solvency Act  range  from  section  343  to  353,  and 
their  scope  and  tendency  are  what  may  be  said  to  be  a 
private  bankruptqr,  whereby  the  trader,  with  the  con- 
sent of  a  spedfied  number  of  hb  creditors  whose  debts 
amount  to  a  specified  sum,  may,  under  the  superin- 
tendence and  control  of  the  court,  have  his  assets  ad- 
mmistered  for  the  payment  of  the  composition  he 
ofiers,  and  which  the  requisite  number  of  his  creditore 
agree  to  accept;  but  as  to  the  disdosure  und  disoo- 
very  of  hb  estate  and  eflbcts,  and  the  truthfulness  of 
the  account  he  presents  to  the  court,  there  is  no  dif- 
ference whatever  between  it  and  public  bankraptcj. 
The  course  of  proceeding  is  this:  the  trader,  in  the 
first  iustance,  on  making  out  a  prima  fade  case,  gets 
a  protection  order,  and  a  day  is  then  appomted  for  a 
first  private  sitting,  ten  days  before  whidi  the  trader 
is  obliged  to  fomish  his  schedule  and  to  have  it 
vouched,  aain  boikruptcy;  and  at  the  first  private 
sittmg  proo&  are  made,  as  in  bankruptcy,  and  if  every- 
thing is  there  found  satisfactory^  the  second  private 
sitting  is  appointed,  when  what  was  done  at  the  first 
is  confirmed.  It  is  then  provided  by  the  351st  sec- 
tion, that  i(  at  any  time  after  the  filing  of  any  peti- 
tion for  protection,  it  shall  be  shown  that  the  sffidavit 
filed  with  the  petition  was  wilfully  untrue  so  &r.as 
concerned  the  assets  ready  to  be  produced  by  him,  or 
that  he  has  not  made  a  full  dbclosure.  The  court 
may  adjudge  him  a  bankrupt  and  adjourn  the  pro- 
ceedings into  the  public  court  The  S52nd  section 
provides  that  so  soon  as  the  resolution  or  agreement 
shall  have  been  carried  into  effect,  and  the  crsditors 
of  such  petitioning  trader  shall  have  been  satisfied  ac- 
cording to  the  tenor  thereof^  the  court  shall  give  to 
such  petitioner  a  certificate  under  the  seal  of  the  ooort, 
and  in  the  foUowing  form:— 

GmmncATX  to  rannoiniiio  TSAim. 

Court  of  Bankruptcy  and  Insolvency, 
Dublin,       day  of 

Whereas  A.  B.,  of  a  trader,  nnable  to  meet  bis 
engagements  with  hb  creditors,  did  on  the  day  of 
present  hb  petition  to  tiie  Conrt,  under  the 
provisions  of  the  Irish  Bankruptcy  and  Insolvency 
Act,  1 857,  praying  that  a  certain  proposal  or  snch 
modification  thereof  as  by  three-fifths  in  unmber  and 
value  of  his  creditors  might  be  determined,  should  bo 
carried  into  effect,  under  the  superintendence  and  con- 
trol of  said  court;  and  whereaa  the  court  acting  in 
the  matter  of  said  petition,  caused  such  sittings  of  the 
conrt  to  be  held  as  are  duected  by  the  said  Act;  and 
whereas  a  certain  resolution  or  agreement  wasdoly 
assented  to  at  said  sittbgs,  which  the  conrt  thinlLing 
to  be  reasonable  and  proper,  to  be  executed  nnder 
the  direction  of  said  court,  caused  to  be  filed  and  en- 
tered of  record  therein;  and  whereas  the  said  resola- 
tion  or  agi*ecment  has  been  fully  carried  into  effect, 
the  court  doth  certify  the  several  matters  aforesaid. 

The  facts  of  the  case  appear  in  the  judgment  of 
Judge  Lynch. 

Keman,  Q.O*,  for  creditors,  applied  to  have  the 
certificate  annulled  or  set  aside,  on  the  ground  that  it 
waa  obtuned  by  fraud  and  concealment. 

Heronj  Q.C.,  was  for  the  arranging  trader.— He 
contended  that  in.  an  arrangement  case  the  court  bad 
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DOi  power  to  witbdnw  the  certificate.  It  was  a  pro- 
ceed^ which  might  be  said  to  be  conducted  by  ere- 
diton.  It  was  their  datj  to  hsre  inrestigated  the 
tnder'a  aAun;  aad  In  point  of  fact  the  alleged  sap- 
preenoa  conld  do  them  oo  injory  as  the  property  was 
eDcnmbered  to  nearly  what  it  was  worth ;  and  as  the 
trader  was  not  entitled  to  it  at  the  time  he  presented 
his  petitbn,  he  might  have  considered  that  he  was  not 
guilty  of  any  suppression.  He  (counsel)  belieTcd  there 
was  not  a  case  to  be  fbnnd  in  bankruptcy  where 
the  oertifieate  was  withdrawn  after  the  trader  had 
been  aufiered  to  trade  again;  at  all  erents  there  was 
not  a  single  arrangement  case  where  such  erer  was 
done,  mkhough  the  arrangement  clauses  were  m  ope- 
ration in  England  upwards  of  twenty  years. 

JuDOB  LfTNCH  delivered  judgment.     He  said — In 
thU  case  an  application  is  made  to  set  aside  the  oerti- 
fieate granted  by  me  on  the  4th  of  July,  1862,  on 
the  ground  that  it  was  obtained  by  fraud  and  by  the 
suppression  of  property  from  the  knowledge  of  his 
creditors,  and  by  wilful  roisstatementa  in  his  schedule. 
It  is  admitted  by  the  trader  that  the  statement  of  his 
pruperty  in  the  schedule  filed  is  untrue.     The  state 
meat  in  the  schedule  is  *'  that  be  hail  a  house  under 
ao  agreement  at  a  rent  of  £86  per  annum,  and  that 
his  interest  therein  is  of  no  value."     The  truth  is, 
that  the  agreement  under  which  he  held  the  house 
was  to  expire  in  1862,  and  he  had  a  reversionary 
lease,  including  a  second  house,  at  the  rent  for  the 
entire  of  £60  per  annum;  and,  in  fact,  those  houses 
have  lately  been  sold  by  him  for  £z90.    The  compo- 
sition offered  in  this  case  was  2s.  6d.  in  the  pound; 
and  the  trader  not  appearing  to  possess  any  profterty 
the  creditors  accepted  thb  sum,  believing  that  it  was 
supplied  by  a  relative.    The  whole  amonnt  of  the 
composition  was  £93;  and  now  this  trader,  having 
procured  my  certificated-obtained  by  the  falsehood  I 
have  above  stated — seeks  to  retain  for  his  own  use 
the  property  thus  fraudulently  secreted  from  his  credi- 
tors.    It  was  first  argued  here  that  this  miistatement 
did  not  prejudice  the  creditors;  that  the  property,  if 
really  divided,  was  not  of  any  value;  and  that  the 
present  amonnt  realised  arose  from  some  accidental 
cireamstances.    It  b  unnecessary  for  me  to  specnlate 
as  to  the  soundness  of  such  an  argnment  in  support 
of  perjury  and  fraud,  if  it  arose  on  the  facts  disclosed; 
but  here,  in  my  opinion,  it  is  quite  unsupported  by  the 
lacu  of  the  case.    In  my  opinion  the  misstatement  in 
this  case  was  inlfhly  deliberate,  and  fraudulent— made 
with  the  view  to  save  his  proper^  from  honest  dis- 
tribution among  his  creditors,  and  the  trader  has  just 
been  caught  in  the  frust  of  perfecting  his  cnnnmgly 
devised  fraud.    But  then  it  is  argned  that  I  have  no 
jorisc^iou  to  deal  with  this  case.    The  352nd  sec- 
tion of  the  20  &  21  Vic  cap.  60,  our  Irish  Act,  directo 
the  granting  of  the  certificate  In  arrangement  cases, 
and  makes  such  certificate  operate  to  all  intents  and 
porpoees  as  frilly  as  if  the  same  were  a  certificate  of 
conformity  under  a  bankruptcy;  and  it  was  stated 
that  no  certificate  in  bankruptcy  was  ever  set  aside 
for  being  obtamed  by  fraud.    Now,  not  only  in  my 
opink>n  is  that  statement  not  sustained,  but  a  plain 
recognised  praetioe  to  the' contrary  exists.     The  books 
are  full  of  such  cases.     I  may  mention  a  very  eariy 
one  before  Lord  BIdon,  txparU  CamthorM  (6  Ves., 


261).    The  Lord  Chancellor  said  that  *<  he  recalled 
the  certificate^  belag  satisfied  that  it  was  obtained  by 
a  very  foul  fraud;  and  he  would  repeat  in  this  case, 
if  the  public  required  the  information,  that  If  a  com* 
mission  of  banloruptcy  u  taken  out  for  the  mere  pur- 
pose  of  givmg  a  certificate,  such  a  contrivance,  as  a 
most  illegal  wicked  conspiracy,  is  the  proper  subject 
of  indictment  or  information."    I  cite  this  case  for 
the  becoming  strength  of  the  language  of  Lord  Eldon 
in  dealing  with  it.    I  have  before  me  certainly  no 
authority  to  show  the  application  of  the  rule  to  ar- 
rangement proceedings,  but'  in  my  judgment  this  cer- 
tificate stands  at  least  on  the  same  ground,  in  this  re-- 
spect,  as  the  certificate  in  bankruptcy.     It  belongs  to 
every  court  of  justice  to  protect  its  acts  frx>m  being    . 
used  through  fraud  to  protect  the  wrong  doer.     Thisi 
certificate,  meant  as  a  protection  for  the  honest  trader 
who  discloses  his  aflairs,  and  thereby  procures  the  sta 
tutable  miyority  of  his  creditors  to  accept  a  fair  set- 
tlement, is  now  held  by  a  fraudulent  trader  as  means 
to  protecT  himself  hi  appropriating  to  his  own  use  the 
property  he  concealed,  and  the  concealment  of  which 
he  effected    by  missutemeata  and  false  swearing. 
There  is  inherent  in  every  court  the  power  to  prevent 
its  records  being  converted  to  so  nefarious  a  purpose; 
and  I  willingly  assume  the  jurisdiction  of  setting  aside 
this  certificate  as  having  been  obtained  by  fraud  and 
perjury.     I  will  always,  in  these  arrangement  cases, 
exercise  to  the  friUest  extent  of  my  jurisdiction  to 
compel  honesty  and  truth  in  the  disclosures  made  to 
the  creditors.    This  new  jurisdiction — binding  credi- 
tors by  a  majority  of  three-fifths,  that  majority  com- 
posed often  of  persons  having  old  family  charges  and 
debts  of  persons  to  lose  in  prcBsenJti  in  the  hope  of  in 
tnre  dealing  with  the  trader  if  sustamed  by  them— 
others,  besides,  with  perhaps  questionable  debts— 
would  be  a  system  capable  of  being  worked  to  into 
lerable  injustice,   unless    the   court  had   power    to 
judge  of  the   reasonableness,  ^,  of  the  composition 
offered.    But,  unless  the  disclosures  are  full  and  ho- 
nest—unless the  court  and  creditors  see  all  the  pro- 
perty existing  to'answer  the  liabilities — ^it  is  impossible 
to  form  a  judgment  on  the  reasonableness  of  the  offor 
made;  and  if  this  court  were  powerless,  the  moment 
a  certificate  was  filched  from  it  by  a  fraud  on  the  prin- 
ciple on  which  it  acts,  these  provisions  would  be  dan- 
gerous and  destructive  in  a  mercantile  community.  It 
was  argned  that  the  creditors  should  mvestigate  the 
property;  and,  no  doubt,  this  court  invites  the  credi* 
tors  to  use  its  powers  for  the  fullest  and  most  search- 
mg  investigations.     I  am  always  ready  to  accede  to 
every  demand  made  on  me  to  give  every  searching 
power  to  creditors  in  these  cases  which  they  could 
have  in  matters  of  bankruptcy.    I  have  offered  to  al- 
low the  creditors  to  name  a  representative  in  these 
arrangement  cases;  and  I  will  recognise  his  delegated 
tiUe  to  make  inquiry  and  call  for  examination  all  these 
precautions.    I  try  to  take,  and  ask  the  creditors  to 
adopt,  but  still  men  are  often  negligent  m  nsmg  the 
powers  they  possess,  and  act  on  mere  statements 
made.    But  is  this  an  excuse  In  the  mouth  of  the 
trader  for  his  fraud  and  falsehood?    Can  I  have  him 
to  say,  yon  were  foolish  enough  to  believe  me;  had 
you  inquired,  you  could  have  detected  my  iirand; 
therefore  let  my  fraud  sUnd  excused,  as  between  thUd 
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fMirties.  This  allegatioa  may  be  listened  to;  bat  I  can 
harbosr  no  such  extenoation  far  the  fraadalent  trader 
himaelf.  One  leadiog  principle  of  this  court  should 
be,  as  far  as  its  inflaence  goes,  to  instil  into  trade,  as 
its  own  best  protection,  honour  and  truth  in  iU  deal- 
ings, and  free  and  full  confidence  in  all  its  disdosnres. 
The  perils  of  trade  are  necessarily  numerous,  the  failure 
of  the  best  founded  hopes  happen  often  without  blame; 
but  if  honesty  be  observed,  and  faith  kept  in  trade, 
the  sinking  man  who  needs  protection  finds  always  in 
mUfortnne  forbearance  and  good  feeling  in  those  even 
who  suffer  most  heavily  by  him.  Bat  when  the  du- 
elosares  show  to  the  court  the  violations  of  truth  and 
honesty  and  the  breach  of  mercantile  faith,  it  i>  then 
my  duty  to  act  to  the  extent  the  law  gives  me  power, 
ftud  vindicate  trade  and  commerce  from  the  mean,  the 
dishonest,  and  the  fraudulent  practices  attempted  and 
exposed.  I  therefore  set  aside  this  certificate  and  re  • 
mit  the  case  to  bankruptcy,  the  latter  order  not  to 
take  effect  for  a  fortnight. 


Court  of  ^pptal  in  Ct^mtttn. 

B«ported  bj  B.  RaxUm  Bolton,  Bsq^  BwTtoter>at-Uw. 
[BXFORB  TBX  LOBD  ChANGKLLOB,  THB  LoRD   JdSTICE 

or  Appkal,  and  Mr.  JnsncB  O^Brudt.] 

M^Blain  v.  Swamtok— ifay  1 2. 

ConthicUon  of  wUL^Surviuor  or  survi^^rs  read  other 
or  others —  Vesting  of  legacies. 

Legacies  were  bequeathed  to  A.^  B.,  C,  and  Z>.,  to 
be  paid  to  them  on  their  marriage^  but  in  case  any  of 
them  married  without  the  consent  of  their  mother, 
then  a  gift  over  to  the  others  ;  '*  and  if  any  oj 
them  should  die  unmarried,  or  marry  without  such 
consent,  then  the  sum  so  beqtieathed  shatiid  go  and 
be  paid  to  the  snmvors  or  survivor  o/themJ^  A. 
married  with  consent,  and  dying  left  B^  C^  and 
Z>.  surviving,  who  all  died  unmarried.  Held,  that 
A?s  personal  rq>resentative  was  entitled  to  the 
three  several  legacies,  and  that  the  words  survivors 
or  survivor  m  the  will  ought  to  be  read  others  or 
other. 

This  was  an  appeal  from  a  decretal  order  made  by 
the  Lord  Chancellor  in  December,  1863,  which  de- 
clared that  the  petitioner,  Robert  M'Blain,  as  personal 
representative  of  Mary  Uegarty,  deceased,  was  enti- 
tled to  three  several  legacies  of  £500  each,  bequea- 
thed by  the  will  of  John  Clarke  Swanton,  deceased 
to  his  daughters  Rachael,  Jane,  and  Frances  A.*Swan- 
ton,  with  interest  thereon  at  the  rate  of  £6  percent,  per 
annum,  and  that  the  said  legacies  and  interest  thereon 
were  charged  on  the  premises  by  the  will  of  said  tes- 
« tator,  devised  and  bequeathed  to  his  two  sons,  Samuel 
Swanton,  and  the  present  appellant,  John  Swanton." 
John  Clarke  Swanton,  by  his  will  bearing  date  i4th 
Feb.  1835,  devised  certain  heixditamcnts  to  his  two 


sons,  Samuel  and  John  SwantoUf  bnt  subject  to  legs- 
des  and  charges.  He  then  bequeathed  i6600  to  each 
of  his  four  daughters,  Maiy,  Rachael,  Jane,  and  Fran- 
ces Anne  Swanton,  **  to  be  paid  to  them  respeetivelyi 
on  their  respective  days  of  msrriage,  but  not  before; 
provided  that  such  of  my  daughters  that  shall  many, 
should  marry  with  the  consent  and  approbation  of 
their  mother,  my  wife,  Jane,  but  not  otherwise;  and 
in  case  of  any  one  or  more  of  my  said  daughters  mar- 
rying withont  such  consent  and  approbation,  then  the 
sum  so  beqeathed  to  such  daughter  or  daughter^,  mar- 
rying without  such  consent,  shall  go  to  such  daughter 
or  daughters  that  shall  marry  with  such  consent  and 
approbation ;  if  more  than  one  share  and  share  alike 
between  them,  and  if  but  one  such  daughter,  then  to 
such  only  daughter;  and  my  will  is  that  if  »ny  of 
my  said  daughters  shall  happen  to  die  unmarried,  or,  if 
married,  without  such  consent  ^ud  approbation  as 
aforesaid,  then  the  sum  so  bequeathed  to  her  or 
them  respectively,  so  dying  or  marrying  without  such 
consent,  shall  go  and  be  paid  to  the  survivors  or  sar- 
vivor  of  them,  in  equal  shares,  at  snch  time  or  times 
of  their  marriage  with  such  consent  aforesaid.'* 
Then  followed  directions  that  immediately  after  tes- 
tator's decease  the  interest  on  these  sevml  legacies 
should  be  paid  to  his  wifo  to  be  applied  by  her  for 
the  maratenance  and  support  of  hb  four  daughter! 
until  their  respective  marriages  with  such  consent 
Then  followed  a  bequest  over  from  the  sons,  in  case 
they  should  many  without  the  consent  of  their  mother. 
The  testator  died  soon  after  making  his  will  In  1 836 
Mary,  the  ekiest  daughter,  with  the  consent  of  her 
mother,  married  Thomas  Hegarty,  to  whom  her  le- 
gacy of  £500  was  paid,  and  died  the  followinii^  year, 
leaving  a  son,  John  Clarke  Swanton  Hegarty,  iu 
whose  right  this  petition  was  filed  by  M*Blain,  acting 
under  a  power  of  attorney.  The  remaining  daogh- 
ters  Francis  Anne,  fiachael,  and  Jane  survived  their 
sister  Mary,  bat  all  died  unmarried  in  184o,  \bS% 
and  1855,  respectively. '  Samuel  Swanton  dying  in- 
testate and  onmarried,  John  Swaoton,  the  respond- 
ent, became  entitled  to  the  testator's  property,  sub- 
ject to  said  legacies,  and  entered  into  possession 
thereo£  A  petition  was  filed  in  1863,  praying  that 
John  Clarke  Swanton  Hegarty,  as  legal  personal  re- 
presentative of  his  mother,  Mary  Hegarty,  be  decla- 
red to  be  entitled  to  the  three  several  legacies  of  £500 
each,  bequeathed  to  Rachael,  Jane,  and  Fi-ances  Anoe 
Swanton,  the  daughters  of  the  testator,  for  that  on 
the  true  conatraction  of  testator's  will,  Mary  Hegarty 
being  the  only  one  of  his  daughters  who  had  married 
or  had  marri^  with  consent,  had  a  vested  interest  in 
the  several  legacies  bequeathed  to  her  sister,  liable  to 
be  divested  on  then:  marrying  with  consent,  and  that 
John  Clarke  Swanton  Hegarty,  the  only  child  of 
Mary,  was  therefore  entitled.  Upon  the  hearing,  the 
prayer  of  this  petition  was  granted,  and  the  Lord 
Chancellor  made  the  order  as  above  stated.  From 
that  order  the  present  appeal  was  brought 

The  Solicitor  General  (wMh  him  M^Blain)  in  sop- 
port  of  the  decree  below— *.The  question  may  be  nar- 
rowed to  one  of  construction  as  to  this  clause  of  the 
wilL  To  give  consistency  to  this  will,  the  words 
sarvivor  or  survivors  must  be  read  other  or  others; 
the  clear  intention  of  the  testator  was  that  these  legs- 


THE  IRISH  JURIST. 


123 


ciea  should  be  a  provision  for  bis  daughters  maiYying 
with  their  mother's  consent;  survivor  means  one  who 
oQtIives  another  person,  not  an  event;  it  was  the 
event  that  the  testator  contemplated ;  therefore  the 
words  must  be  read  other  or  others;  the  first  claase 
of  the  will  as  to  marriage  without  consent  is  incorpo- 
rated with  the  next  clause  as  to  dying  unmarried; 
there  would  be  an  anomaly  in  reading  the  words 
strictly,  for  if  a  daughter  died  unmarried  under  the 
first  clause,  the  representatives  of  Mary  Uegarty 
woold  take  a  part  of  the  legacy,  while,  under  the  se- 
cond claase  it  would  go  to  the  survivors  only.  The 
sobsequent  devises  to  the  sons  also  lead  to  the  con- 
itniction  for  which  we  contend — Hawkins  v.  Hamer- 
ton  (16  Sim.  410);  Aickm  v.  Brooks  (7  Sim.  204; 
2  Jarman,  653).  Theise  legacies  were  vested,  subject 
to  be  divested  on  the  happening  of  an  event —  Vize 
V.  Sumey  (1  Dm.  &  War.  337);  Haiwrn  v.  Qrcham 
(6Ve8.239.) 

BrtiMUr^  Q.G.  (with  him  Warren^  Q.C.,  and 
Bagoi  for  the  appellant.  The  testator  in  this  clause 
has  expressed  his  intention  that  not  one  of  their  lega- 
cies should  vest  until  the  happening  of  a  certain 
event,  they  were  to  be  paid  on  the  day  of  marriage, 
bat  not  before;  this  was  a  contingency  that  might 
never  arise,  and  never  did  arise,  therefore,  these  lega- 
Bies  are  not  vested — Afkinav.  Hiceocks  (1  Atk.  500.) 

Warr^,  Q-C,  on  the  same  side* —  These  legacies 
are  not  vested,  and  cannot  how  be  vested,  the  con- 
tingency not  having  arisen — Atkins  v.  Hiceocks.  In 
Vize  V.  Sionsy  it  could  not  be  contended  that  legacies 
vested,  unless  for  the  interest  being  given ;  here  the 
ioterest  is  not  necessarily  given — Bolton  v.  BoUon  (12 
I.  Chau.  R.  233.)  For  the  true  construction  of  the 
will,  the  reference  in  the  second  clan^  to  being  niar- 
ried  without  consent,  must  be  struck  out*  as  super- 
iooos. 

Ths  Lord  GaANdELLOR. — It  would  be  inconsistent 
with  the  evident  intention  of  this  will  to  adopt  the 
ooutmction  pressed  by  the  appellants.  To  do  so 
their  counsel  has  to  admit  that  a  sentence  of  the  will 
would  have  to  be  rejected  as  superfluous;  but  we 
can  arrive  at  the  meaning  by  another  construction 
more  in  accordance  with  the  terms  of  the  will,  and 
that  construction  must  be  adopted. 

The  Lord  Jdsttce  of  Appeal. — The  words  *'  survi- 
vor or  survivors"  must  bear  their  natural  meaning,  un- 
less when  explained  by  the  context  From  the  eon- 
text  in  this  will  it  is  plain  that  the  words  *'  other  or 
others"  b  meant  There  are  two  distinct  clauses.  In 
the  first  **  other  or  others  "  b  meant;  the  terms  of  the 
aecoud  show  that  there  is  no  change  in  the  intention, 
therefore,  it  must  be  read  in  the  same  way;  any  other 
coDttruction  would  be  a  contradiction  of  itself. 

OVrieh,  J.y  concurred. 

Ordsr  below  affirmsd  aooording!^. 


Couit  of  ^uetn'0  Jitnt% 

[Reportod  by  WUIUm  Woodlook,  Esq^  Baitlcter-at-LawJ 

Michael  Murpht  and  Charles  Henry  Jaues,  offi- 

aAL  ASSIGNEES,  AND  JaMES  WhELAN,  TRADE  ASSIGNEE 

OF  John  Seellt,  a  bankrupt  t;.  Kebfe. — December 
17,  1863;  F^n-uary  17,  1864. 

Bankrupt — Warrcmt  of  attorney — Judgment^ Stat. 
3^4  Vict.,  c  105,  s.  12;  Stat.  20  *  21  Vict., 
c.  60,  s.  334. 

A.  gives  B.  a  warrant  of  attorney  to  confess  judgment^ 
which-is  not  JUed  as  required  by  8tat.20ir^^  ^«5<- 
c.  60,  «.  84,  ^  within  twenty-one  days  ajter  the  exe- 
cution of  the  warrant  judgment  ismarkedy  and  the 
judgment  registered  under  stat.  7  &  8  Vid.,  c.  90. 
The  amount  of  the  debt  having  been  levied  by  sale  of 
A.^s  goods  under  a  writ  of  fi.  fa.  issued  on  the 
judgment  so  marked,  and  A.  having  subsequently 
become  batikrupt.  Held  (per  Hayes  and  O'Brien, 
J.J,,)  that  an  action  woufd  not  Us  against  B.  at 
the  suit  0/  his  assignees  by  reason  of  the  sale, 
either  in  the  form  of  trespass^  trover,  detinue,  or 
money  had  and  received;  and  (per  Fitzgerald,  J.,) 
that  it  would  not  lie  in  Reform  of  trespass,  trover, 
or  detinue,  but  would  lie  in  thejorm  oj  money  had 
and  received  to  tlte  use  of  the  assignees. 

Demurrer:  In  the  first  paragraph  of  the  summons 
and  plaint,  the  pU&intiffs,  as  assignees  of  John  Skelly, 
a  bankrupt,  complained  that  the  defendant  converted 
to  his  own  use  the  goods  of  the  plaintiffs  as  such  as- 
signees of  the  said  John  Skelly,  a  bankrupt,  that  is  to 
say  (setting  out  the  good^),  to  the  value  of  £1,000. 
In  the  second  paragraph,  the  plaiotifis,  as  such  as- 
signees,, complained  that  the  defendant,  befoi^  the 
said  John  Skelly  became  a  bankri^pt,  converted  to  hb 
own  use  the  goods  of  the  said  John  Skelly,  a  bank- 
rupt, to  the  damage  of  the  plaintifis,  as  such  assignees,  - 
of  £1,000.  In  the  third  paragraph,  the  plaintiffs,  as 
such  assignees,  complained  that  the  defendant,  before 
the  said  John  Skelly  became  a  bankrupt,  seized  and 
took  the  goods  of  the  said  John  Skelly,  a  bankrupt^ 
and  carried  away  the  same  and  disposed  of  them  to 
his  own  use,  to  the  damage  of  plaintiffs,  as  such  as- 
signees, of  JS  1,000.  In  the  fourth  paragraph  the 
plainti£&,  as  such  assignees,  complained  that  the  de- 
fendant detained  the  goods  and  chatteb  of  the  said 
plaintiffii  as  such  assignees,  to  the  damage  of  the 
pluntiflfif,  as  such  assignees,  of  £1,000.  The  fifth 
paragraph  was  for  £1,000  money  payable  by  the  de- 
fendant to  the  plaintiff  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiffs.  To  this  the 
defendant  by  way  of  defence,  which,  to  avoid  prolixity, 
ha  craved  might  be  taken  as  pleaded  separately  to  each 
of  the  counts  in  the  summons  and  plaint  respectively, 
pleaded  that  before  the  conumami  «f  the  said  acts, 
or  any  of  them  complafned  of,  and  before  the  said 
John  Skelly  had  been  adjudged  a. bankrupt,  he,  the 
defendant,  theretofore,  to  wit,  on  the  5th  day  of 
April,  1862,  and  in  or  as  of  Hilary  Term,  1862,  by 
the  consif'e  ation  and  judgment  of  her  Majesty's  Court 
of  Common  Pleas  in  Ireland,  to  wit,  at  Dnblio,  reco- 
covered  against  the  said  John  Skelly  a  certain  debt  of 
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£1,207  08.  4d.  besides  £2  28.  Sd.  damages  by  reason 
of  the  dctaioing  of  said  debt,  together  with  £1   costs 
of  registration  as  by  record  of  said  Coart  appeared 
and  that  on  the  day  next  after  the  execution  of  the 
bond,  the  said  judgment  was  doly  entered  and  signed, 
and  afterwards  in  pnrsnance  o^  and  in  conformity 
with  the  provisions  of  the  Irish  Bankrupt  and  Insol 
Tent  Act,  18679  duly  registered  within  twenty  one 
days  from  the  entering  and  sigiiing  of  the  said  judg- 
ment, in  the  proper  office  of  the  registrar  of  judg- 
ments, which  said  judgment  was  duly  entered  in  the 
said  last  mentioned  court,  and  duly  registered  pursu- 
ant to  the  provisions  of  the  Act  of  the  7th  and  8th 
Vict.,  c.  90 ;  and  the  defendant  averred  that  after- 
wards, and  before  the  said  John  Skelly  became  or 
was  adjudged  bankrupt,  and  whilst  he  was  in  posses- 
sion of  the  siud  goods  and  chattels,  to  wit,  on  the  17th 
day  of  February,  1863,  he,  the  said  defendant,  in  or- 
der to  obtain  payment  of  the  said  judgment,  which 
was  infull  force  and  unsatisfied,  sued  out  a  certain  writ 
of  onr  lady  the  Queen,  called  a  writ  of  fieri  facias^ 
directed  to  the  sheriff  of  the  county  of  the  city  of 
Dublin,  whereby  the  said  sheriff  was  commanded  that 
of  the  goods  and  chattels  of  the  sud  John  Skelly  in 
his  bailiwick,  he  should  cause  to  be  levied  the  debt, 
damages,  and  C08ts  aforesaid,  and  which  said  writ  was 
afterwards,   and  before  the  delivery  thereof  to  the 
sheriff,  marked  to  levy  £546  12s.  lOd.,  certified  to  be 
dee  on  foot  of  the  aforesaid  judgment;  and  the  defen- 
dant averred  that  afterwards,  and  before  the  said  John 
Skelly  became  a  bankrupt,  to  wit,  on  the  17th  day  of 
February,  1863,  said  writ  was  delivered  to  the  said 
sheriff  to  be  duly  executed,  and  .thereupon,  by  virtue 
of  said  writ,  and  in  due  execution  thereof,  the  said 
sheriff  did  afterwards  and  before  the  said  John  Skelly 
became  a  bankrupt,  to  wit,  on  the  17th  day  of  Feb- 
ruary, 1863,  in  order  to  levy  the  moneys  by  the  said 
indorsement  on  the  said  writ  directed  to  be  levied, 
lawfully  seize  and  take  in  execution  certain  goods  and 
chattels  of  the  said  John  Skelly  then  being  and  found 
within  his  bailiwick  (wh|ph  sud  goods  and  chatteU 
so  seised  were  the  same  and  the  only  goods  in  the 
summons  and  plaint  mentioned) ;  and  the  defendant 
averred  that  afterwards,  by  virtue  of  said  writ,  and  id 
doe  execution  thereof,  and  before  the  retom  theieof» 
and  before  the  filing  of  any  petition  in  bankruptcy 
against  the  said  John  Skelly.  the  said  sheriff  sold  the 
said  goods  and  chattels  in  the  said  plaint  mentioned, 
and  by  such  sale  made  and  levied  the  snm  of  £383 
63.  3d.  towards  satisfaction  of  the  said  debt,  damages, 
and  costs  aforesaid,  and  that  before  or  at  the  times  of 
the  said  seizure  and  sale  or  either  of  them,  the  defen- 
dant had  not  notice  of  any  prior  act  of  bankruptcy  by 
the  said  John  Skelly  committed;  and  the  defendant 
averred  that  the  said  judgment  was,  at  the  said  last- 
mentioned  times,  and  still  was,  in  fcdl  force  and  effect, 
and  that  the  said  goods  and  chattels  so  seized  as 
aforesaid,  and  none  others,  were  those  mentioned  and 
referred  to  in  the  said  plaint,  and  that  the  said  moneys 
80  levied  aforesaid  under  and  by  virtue  of  said  writ, 
were  all  paid  to  the  defendant  long  previous  to  the 
filing  of  the  said  petitton  nnder  which  the  plaintiffs 
were  so  appointed  assignees  as  aforesaid,  and  before 
the  defendant  had  notice  of  any  act  of  bankmptcy, 
which  were  the  said  several  causes  of  action  in  the 


plaint  complained  of;  and  the  defendatit  aveirred  that 
save  as  aforesaid,  and  by  causing  the  said  writ  o^  fieri 
facias  to  be  so  sued  forth  as  aforesaid,  and  thereby 
causing  the  uud  goods  to  be  so  seised  and  sold 'there- 
under, as  he  lawfully  might  as  aforesaid,  he  in  nowise 
committed  the  said  acts  so  complained  of  in  the  said 
summons  and  plaint,  nor  did  he  receive  any  money 
for  the  use  of  the  sai4  plaintiffs.  To  this  defence 
the  plaintiffs  replied,  that  the  writ  of  fieri  Jadoi  in 
the  said  defence  mentioned  was  sued  out  upon  a  jadg. 
ment  entejed  up  on  the  6th  day  of  April,  1862,  by 
the  said  defendant  against  the  said  John  Skelly  upon 
and  by  virtue  of  a  certain  warrant  of  attorney  to  con- 
fess judgment  in  a  personal  action  executed  to  the  de- 
fendant by  the  said  John  Skelly  after  the  passing  and 
commencement  of  the  statute  of  the  20th  and  2l8t 
Vict.,  c.  60,  to  wit,  on  the  4th  day  of  April,  1862; 
and  the  plaintiffs  averred  that  the  said  warrant  of  at- 
torney, or  a  true  copy  thereof,  and  of  the  attestatioa 
thereof,  was  not  within  twenty-one  days  next  after 
the  execution  of  the  sud  warrant  of  attorney,  filed 
together  with  an  affidavit  of  the  time  of  the  execution 
thereof,  with  the  proper  officer  in  her  Majesty's  Goort 
of  Common  Pleas  in  Ireland,  in  which  Court  the  sud 
judgment  was  entered  upon  the  said  warrant  of  at- 
torney; and  the  plaintiffs  averred  that  a  petition  of 
bankmpt<7  was  duly  .filed  against  the  said  John 
Skelly  in  the  Court  of  Bankruptcy  and  Insolvency  in 
Ireland,  upon  which  petition  the  said  John  Skelly 
was  afterwards,  to  wit,  on  the  20th  day  of  March, 
1863,  duly  adjudged  a  bankrapt;  and  the  plaintifi 
averred  that  by  reason  of  the  premises,  the  said  war- 
rant of  attorney  was,  and  must  be  deemed  and  taken 
to  be,  null  and  void,  and  of  no  efiect  in  law,  and  the 
sdd  judgment  so  entered  np  nnder  and  by  rirtne 
thereof,  And  also  the  writ  of  fiari  fadaa  in  said  de- 
fence mentioned,  as  well  as  the  sale  thereunder,  wero, 
and  must  be  deemed  and  taken  Co  be,  null  aud  void  to 
all  intents  and  purposes  whatsoever.  To  this  repli- 
cation the  defendant  demurred,  on  the  grounds— Iflt. 
That  inasmuch  as  the  said  replication  admitted  that 
the  the  said  judgment  was  duly  registered  in  onrsa- 
ance  of  and  in  conformity  with  the  proviuons  of  the 
Irish  Bankrupt  and  Insolvent  Act,  1857,  in  the  pro- 
per office  of  the  registrar  of  judgmonts  withm  twenty- 
one  days  firom  the  entering  and  signing  thereof,  there 
was  no  necessity  that  there  should  be  an  affidavit  of 
the  time  of  the  execution  of  the  warrant  of  attorney 
filed  together  with  the  said  warrant.  2nd.  That  the 
said  replication  stated  no  facts  from  which  it  conld  be 
necessarily  inferred  that  the  sud  judgment  which  had 
been  thereby  admitted  to  have  been  as  in  the  defence 
stated,  in  full  fbroe  at  the  times  of  the  ^^^^  ^^ 
sale,  and  the  writ  ot fieri  Jadaa  which  issued  thereon, 
or  the  sale  so  made  thereunder,  could  be  deemed  or 
taken  to  have  become  null  and  void  when  the  BSia 
John  Skelly  was  adjudged  bankrupt.  Srd.  That  it 
was  in  nowise  averred  or  shewn  that  the  said  John 
Skelly  was,  at  the  times  of  entering  and  signing  said 
judgment,  which  was  so  duly  registered  as  in  defence 
stated  in  accordance  with  the  usual  and  well-esta^ 
lished  practice  in  Ireland,  or  the  giving  of  the  said 
warrant,  or  at  any  time,  a  trader,  and  subject  to  the 
operation  of  the  kws  in  force  in  Ireland  relating  to 
bankrupts.    4th.  That  the  said  warrant  of  attorney 
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had  bfco  dnly  acted  on  anJ  exhausted,  and  all  the 
actfl  justified  by  the  said  defence  done,  and  the  mo- 
neys thereiil  mentioned  received,  long  before  the  ad- 
judication in  the  said  replication  mentioned.  5th. 
That  the  said  acts  in  the  defence  jastifiod,  and  now 
tdmttted  to  have  been  valid  and  legal  at  the  time 
when  the  said  acts  were  respectively  done  and  com- 
mitted, ooold  in  nowise  be  deemed  to  have  been  snb- 
seqaently  rendered  void  and  wrongful  by  the  facts  in 
the  said  replication  stated  and  relied  npon.  6th.  That 
ss  the  8ud  execation  bad  been  issued,  and  banajide 
cxecated  and  levied  by  seisore  and  sale,  and  the  said 
proceeds  thereof  paid  to  the  defendant  before  the  filing 
of  the  said  petition,  and  the  defendant  had  not  at  the 
respective  times  of  the  issuing  of  the  said  execntion, 
or  of  said  seisnre  or  sale,  any  notice  of  any  prior  acts 
of  bankmptey  by  the  said  Skelly  committed,  the  said 
s&le  and  transaction  were  made  valid  and  protected 
by  the  328th  section  of  the  Irish  Bankrupt  and  Insol- 
vent Act.  7th.  That  the  said  warrant  of  attorney 
which  was  given  collateral  with  the  bond  of  the  said 
John  Skelly,  was  not  a  warrant  of  attorney  to  confess 
jadgment  in  a  personal  action  within  the  meaning  of 
the  3S4th  section  of  the  said  Act.  8th.  That  even 
if  the  said  jndgment  became  void  and  of  no  effect 
when  said  Skelly  was  adjudged  bankrupt,  yet  as  no 
denaod  of  (he  proceeds  received  by  the  defendant  from 
the  said  sale  had  been  averred  or  shewn,  the  plaintiffs 
coald  not  now  sustain  this  action.  9th.  That  the  said 
repiicatiea  w«s  a  departure,  and  that  it  in  no  way 
traversed  or  confessed  and  avoided  as  to  each  connt 
the  facts  slated  in  and  relied  on  in  the  defence  so 
pleaded  separately  and  distributively  to  the  said 
causes  of  action  so  respectively  stated  in  the  siid 
counts.  10th.  That  by  said  replication  plaintiffs  did 
not  maintain  their  plaint  in  each  and  every  count,  a^id 
also  that  said  replication  ^as  in  othir  respects  insnf- 
fioent.  And  the  defendant  also  noted  in  the  demur- 
rer books  that  he  would  rely,  if  necessary,  that  the 
plaiat  was  bad  for  misjoinder. 

P.  Mariin  (with  him  Z>.  C.  Heron,  Q.C.,)  for  the 
defendant. — The  contention  of  the  assignees  isfonaded 
on  a  misapprehension  of  s.  334  of  the  Rankmptcy  and 
Insolvency  Act.  That  section  must  be  read  in  con- 
nection with  the  previous  provisions  of  st.  3  <&  4  Vic. 
c  105,  which  is  not  repealed.  Sections  10,  11,  12, 
s&d  13  of  the  3  &  4  YicL  c  105,  are  those  which 
bear  on  the  question.  The  object  of  the  Legislature 
in  passing  them  was  to  prevent  a  trader  from  appear- 
ing richer  than  he  really  was,  and  to  force  the  parson 
obtaining  the  jndgment  agunst  him  to  give  notice  to 
an  the  worid  of  his  debt.  That  is  effected  by  the 
OQteriag  of  the  judgment,  and  its  registration  in  Scri- 
ven's  Ofllce.  The  argnmf'nt  on  the  other  side  must 
go  thb  length,  that  if  a  person  not  being  a  trader 
gives  a  warrant  to  confess  judgment,  and  jndgment  is 
entered  and  eneoution  had  upon  it,  and  ten  years  after 
he  becomes  a  trader  and  bankrupt,  the  judgment 
and  exeeotion  are  void  as  against  his  assignees  if  the 
warrant  has  not  been  filed.  To  support  this  argn* 
nent  it  mnst  be  shewn  that  the  judgment  becomes 
noil  and  void,  not  merely  as  against  the  assignees* 
bat  as  against  the  tradei*  himself.  That  riew  of  tho 
statute  cannot  be  supported;  it  is  opposed  to  antho* 
viXj^Moni9  T.  MfOin  (6  B.  ft  Gr.  446)  i  Hmneff 


V.  Daniel  {\0  B.  &  Gr.  500).     All  the  cases  are  col- 
located in  CofUan  v.  If'Anaspie  (10  Ir.  L.  R.,  295). 
Bryan  v.  Child  (5   Exch.  ^9)»  which  was  decided 
npon  section  137  of  the  analogous  English  Act,  12  & 
13  Vict.  c.   106,  shews  that  the  judgment  is  valid 
against  the  trader  himself,  and  is  a  strong  anthority 
in  favour  of  the  defendant  on  this  point      The  argu- 
ment on  the  Irish  Act  is  even  stronger,  as  the  words 
of  the  English  Act  are  merely   ''null   and   void." 
Those  of  the  Irish  Act  are,  *'  fraudulent,  null,  and 
void.''   How  can  the  transaction  be  fraudulent  against 
the  trader  himself?     Even  stronger  words  in  the  9th 
Anne,  c.  14,  s.  1,  have  been  held  to  prevent  the  iu' 
dorse)  from  suing  the  drawer  of  a  bill  given  for  Msnm 
of  money  won  by  gaming^ — Edward$  v.  Dick  (4  B. 
&  Aid.,  242).    There  is  a  class  of  cases  shewing  how 
the  Gourts  will  construe  statutes  in  ease  of  the  public, 
and  will  not  permit  a  party  to  avoid  his  own  contract, 
even  though  a  statute  in  certain  cases  declares  it  lo 
be  null  and  void. — Lincoln  College  Ca»e  (3  Go.  53  & 
59,  h.)\  Molina  v.  Freeman  (4  Bingb.  N.  G.  395); 
Rex  y.  InkabOaniM  of  St  Nicholas  in  Ipswich  (Bnrr. 
Settlement  Cases,  91)*     In  Turquand  v.  Amutron^ 
(9  Ir.  G.  L.  R.  92),  the  word  *«  void  "  was  held  to 
mean '' voidable  "  only  on  election;  and  this  option 
or  election,  when  so  exercised,  has  no  relation  back 
80  as  to  avoid  the  act  done  ab  initio.     It  is  now  well 
established  that  in  cases  of  fraudulent  preference  the 
property  vests  until  the  assignees  make  a  demand,  and 
thus  divest  the  property  previously  vested  in  the  trans- 
feree, and  then  the  title  will  not  operate  by  relation, 
but  only  from  the  time  when  the  demand  was  made.-— 
Stephenson  y.  Neuoenham  (13  G.  B.,  302);  More- 
wood  V.  Soyth  Yorkshire  RnOway  (3  H.  <&  N.,  797). 
But  even  if  these  words  are  to  be  treated  as  meaning 
«•  absolutely  void  from  the  commencement,"  the  assignees 
conld  not  maintain  this  action.   From  what  and  when 
did  their  title  aiise?     It  arises  from  the  woids  of  the 
statute,  and  not  until  their  appointment  conld  they  be 
entitled  to  the  property.     What  the  assignees  became 
entitled  to,  is  the  property  at  the  time  of  the  bank- 
mptcy,  qualified  by  the  doctrine  of  relation  in  the  star 
tnta   They  also  take  the  rights  of  action  of  the  bank- 
rupt—as. 267  and  268  of  20  <&  21  Vict.  c.  60.     If 
there  has  been  an  antecedent  act  of  bankruptcy,  the 
title  will  relate  back  to  it.  Then  assuming  that  the  word 
'*  void  "  is  to  be  read  *'  void  so  as  to  enable  the  as- 
signees to  avoid  the  transaction  if  they  choose,"  that 
would  not  enable  them  to  succeed  here,  as  they  have 
neither  the  property,  nor  the  right  to  the  property* 
This  was  a  transaction  antecedent  to  the  act  of  bank- 
ruptcy.   It  is  expressly  decided  that  in  such  a  case 
trover  will  not  lie.    Brook  v.  MUcheU  (8  Sc  739); 
Young  ▼.  BiUiUr  (8  H.  of  L.  682).      If  the  warrant 
becomes  void,  when  does  it  so  become  void?    On  the 
first  of  the  twenty-one  days,  or  at  the  end  of  them? 
The  defendant  submits  not  till  the  end,  and  that  the 
judgment  being  entered  np  on  the  warrant  within  the 
twenty-one  days,  and  the  warrant  beinglben  good,  the 
ju^entitself  is  goodalso.— ^onittiy  v.  WhiU{\  I W. 
B.785;  S.C.  2  H.  <&  G.  300).  Then  as  to  the  fifth  count, 
which  is  for  money  had  and  received,  there  are  two 
•gr^nndsofobjectiontothis.  Theflrstitlalbnn^oae^that 
thb  is  stated  to  be  money  had  and  received  to  the  use 
efthe  plaintiib,  withoat  spying  tj  their,  use  as  as- 
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BigDce^.  Then  secondly,  this,  not  being  a  wrongful 
act  AS  against  the  assignees,  how  can  it  be  said  that 
any  monny  was  received  to  their  nse?  The  obBcrva- 
ti'^ns  of  Cresswell,  J.,  in  his  judgment  in  BxltiUr  v. 
Toung  (6  El.  &  Bl  at  p.  27)  are  important  on  this 
point ;  be  plainly  considered  that  if  an  action  of  trover 
wonld  not  lie,  neither  would  an  action  for  money  bad 
and  received — Nicholson  v.  Oooch{^  fil.  k  Bl. 
999);  Pennell  v.  Aston  (14  M.  &  W.,  415). 
There  is  a  traverse  of  the  money  had  and  received  at 
the  end  of  the  defence.  The  replication  is  general  to 
the  whole  defence,  and  if  it  fails  as  to  part,  it  is  bad 
as  to  all.  [O'Brien^  J^ — We  decided  in  Mercer  v. 
O'Reilly  that  such  a  replication  was  to  be  taken  dis- 
tributivoly.]     Trueman  v.  HurH  (1  T.  R  40). 

Meidon  and  Barry^  Q.G.,  for  the  plaintifTs. — If  sec 
3^  is  to  have  any  force,  the  warrant  and  judgment 
thereon  are  void  against  others  than  the  assignees. 
Aeraman  v.  Hemiman  (16  Q.  B.,  998),  on  the  136th 
section  of  the  12  &  13  Vict  c  106,  is  identical  with 
the  present  case. — DUlon  v.  Edwards  (2  Mo.  &  P., 
650).  BUUUr  v.  Young  (6  EL  &  Bl.  I ;  s.  a  8  H. 
of  L.,  682)  is  clearly  in  our  favour.  Orr  v.  Devin 
(9  Ir.  0.  L.  R  100)  is  an  answer  to  any  argument 
that  though  the  warrant  may  be  bad,  the  judgment 
may  yet  remain  valid.  E  ah  v.  Baker  (Str ,  993) ; 
Somerset  v.  Jervia  (3  Br.  &  Bingh.  2);  Niekaon  v. 
Whiiaiti  (1  H.  Bl.  135).  On  the  authority  of  these 
cases,  trover  may  be  maintained.  The  warrant  of  at- 
torney being  void,  the  goods  were  the  property  of  the 
bankrupt,  and  passed  to  the  assignees.  If  pleas  of  con- 
confession  were  to  be  taken  as  being  thesame  as  warrants 
of  attorney,  there  would  be  much  difficulty  in  our 
way;  but  there  .is  a  marked  difference  between  them, 
and  sections  333,  334,  335,  and  336,  deal  with  them 
as  distinct  things.  Section  333,  in  connection  with 
the  decision  in  Orr  v.  Devin^  is  condnsive  that  trover 
will  lie.  The  question  is,  whether  entering  judgment 
within  twenty-one  days  after  the  execution  of  the 
warrant  does  away  with  the  necessity  of  filing  the 
warrant  and  affidavit.  We  say  it  does  not:  the  words 
of  section  334  are  too  strong  to  be  overcome,  and 
there  is  nothing  in  any  of  the  subsequent  sections  to 
override  the  declaration  of  nullity  and  voidness  con- 
tained in  it.  If  the  argument  on  the  other  side  is 
correct,  we  might  strike  out  s.  334  altogether  from 
the  Act.  Section  336  is  a  general  section  applying 
to  all  judgments;  the  exception  in  it  is  introduced  for 
the  purpose  of  saving  those  who  bad  filed  their  war- 
rants properly  the  trouble  of  also  registering  their 
Judgments.  No  authority  can  be  cited  to  shew  that 
the  positive  words  of  section  334  can  be  got  rid  of 
by  any  subtle  implication  from  s.  836.  If  s.  336  is 
taken  to  give  effect  to  all  judgments  entered  and  re- 
gistered within  twenty-one  days  after  the  execution 

•of  the  warrant,  b.  834  is  waste  paper.  1  he  section 
must  be  construed  in  the  ordinary  sense  of  the  words. 
^Gr^  V.  Pearson  (6  H.  of  L.  61). 

Heron^  Q.O.,  in  reply,  referred,  in  addition  to  the 

.  ctsea  cited  by  Martin^  to  Aireton  v  Dam  (9  Bingh. 
741);  WUeonr.  WhUaker  (Mood.  &  Malk.  8); 
Whxtmofe  V.  Greene  (13  M.&  W.,  104);  Ward  r. 

.  Clarke  QL  AM.,  497);  Cooper  y.  Chitty  (1  Wm. 
Bl  6S)\  Smith  v.  Millea  (I  Term  Hep.  475; 
Fmrow   ▼•    Mayes    (.18    Q.  B.,    516);    Hitohin 


V.  CampbeU  (2  Wm.  Bl.  827>;  Notley  v.  Suck 
(8  B.  &  Cr.  160);  and  contended  that  the  cognovits 
actionem  mentirined  in  s.  335  were  the  same  thing  as 
the  warrants  of  attorney  mentioued  in  s.  334 :  aod 
that  an  action  for  money  bad  and  received  at  the  sait 
of  the  assignees  lay  only  where  it  was  given  by  sta- 
tnte,  or  where  the  act  of  bankruptcy  occurred  prior  to 
the  receipt  of  the  money,  or  where  being  entitled  to 
sue  in  trover  they  elected  t6  sue  for  money  had  and 
received. 

Fdf,  17. — Fit20i:rald,  J — In  this  case,  in  which 
the  assignees  of  John  Kelly,  a  bankrupt,  are  plaiutifis, 
and  John  Keeffe  is  defendant,  the  quertion  wss 
argned  before  us  on  the  17  th  December,  last,  and 
arose  on  demurrer  to  the  replication,  involving  the 
construction  of  the  334th  section  of  the  20  &  21  Vic. 
c.  60,  the  Irish  Bnnkmpt  and  Insolvent  Act  (His 
Lordship  then  stated  the  pleadings,  which  have 
been  already  given,  and  continued):  On  these 
pleadings,  as  I  have  said,  the  question  arises  on  the 
construction  of  the  S^4tb  section,  which,  in  effect, 
provides  that  every  warrant  of  attorney  to  confess 
judgment  in  any  personal  action  shall  be  filed  accord- 
ing to  the  provisions  of  the  statute  3  &  4  Vict.,  c. 
1 05,  and  that  in  default  the  warrant  shall  be  abso* 
lately  null  and  void  to  ail  intents  and  purposes.  The 
3  &  4  Vict.  c.  105,  8.  12,  provides  that  eveiy  wir- 
rant  of  attorney  to  confess  judgment  shall,  or  a  copy 
thereof  shall,  be  filed,  and  with  it  an  affidavit  con- 
taining, amongst  other  particulars,  a  statement  of  the 
time  of  the  execution  of  the  warrant;  and  what  the 
plaintiff  relies  npon  is  that,  this  judgment  being  on  a 
warrant  of  attorney,  though  it  was  itself  entered  and 
registered  within  twenty- one  di^s  after  the  execution 
of  the  warrant,  the  warrant  was  nol  filed  with  the 
verifying  affidavit  required  by  the  statute.  The  man 
question  seems  to  be,  whether  according  to  the  tme 
construction  of  the  334th  section  of  the  Bankrupt  and 
Insolvent  Act,  the  warrant  and  judgment  are  nnll  and 
void,  in  consequence  of  the  warrant  not  being  filed 
within  twenty  one  days  after  the  execution,  though 
the  judgment  was  entered  on  the  warrant  within  the 
twenty-one  days,  and  was  dnly  registered  under  sta* 
tute  7  &  8  Vic,  a  90.  Mr.  Martin,  in  an  able  and 
comprehensive  argument  contended,  that  though  the 
words  of  the  d34th  sect  of  the  Bankrupt  and  Insol- 
vent Act  are,  ''  shall  be  deemed  firaudulent,  nnll,  and 
void  to  all  Intents  and  purposes  whatsoever,"  yet  thst 
section,  on  its  true  construction,  renders  the  transac- 
tion void  only  against  the  assignees  in  bankruptcy, 
and  not  against  the  trader  himself;  and  in  support  of 
that  branch  of  his  argument,  he  relied  on  Bryan  v. 
Chiul,  Brook  v.  Mitchell,  and  BilHter  v.  Yowtg. 
The  inclination  of  my  opinion  is  that  Mr.  Martin's 
argument  on  this  subject  is  well-founded,  to  the  ex- 
tent that  the  intention  of  the  Legislature  was  not  to 
render  the  transaction  void  as  against  the  debtor,  bat 
only  to  protect  the  interests  of  general  creditors,  who 
might  be  affidcted  by  secret  warrants  of  attorney  given 
to  favour  particular  creditors.  For  reasons  which 
will  presently  appear,  it  is  not  necessary  to  state  the 
grounds  which  influence  my  judgment  upon  that  sab* 
jtet.  It  is  enough  to  say  that  having  regard  to  the 
statute  and  ito  various  provisions,  it  appears  to  me 
that  the  object  and  ititention  of  the  Legisla:ure  iu  ibo 


THE  IRISH  JURIST. 


127 


334th  section  were  to  protject  the -rights  and  interests 
of  creditors,  and  not  to  render  a  transaction  void  as 
between  the  debtor  and  creditor,  and  for  that  reason 
it  appears  to  me  that  the  first  four  counts  of  the 
plaint,  which  are  in  tort,  are  not  maintainable;  bnt 
the  main  question  in  the  case  arises  on  the  fifth  connt 
which  is  for  money  had  and  received.     The  argument 
on  this  count  turned  on  three  sections  of  the  Bank- 
rupt and  Insolvent  Act,  the  334th,  335th,  and  d36th. 
These  sections  are  open  to  just  criticism,  and  it  is 
difficolt  to  reconcile  their  provisions  with  each  other. 
Probablv  this  arose  from  the  provisions  of  other  sta- 
tutes having  been  incorporated  into  this  one,  without 
sufficient  care.     It  is  no  doubt  true  that  whatever 
construction  may  be  put  on  them,  anomalies  snd  diffi- 
culties arise  in  yielding   to  the  plaintiff's  arguments, 
and  hardships  and  injustice  may  be  occasioned,  which 
my  brothers,  I  have  no  doubt,  will  point  out      Upon 
the  whole,  however,  I  find  it  impossible  to  get  over 
the  clear  language  of  sec.  334.     The  Legislature  has 
there  expressed  its  intention  to  render  null  and  void 
as  against  general  creditors  every  warrant  of  attorney  ^ 
not  duly  filed  accoi-ding  to  the  statute,  3^4  Vict.,  c.  ; 
105,  and  has  enacted  that  as  a  consequence  every 
judgment  entered  on  such  a  warrant  shall  be  null  and 
void.     Mr  Meldon  relied  upon  DiUon  v.  Edwards, 
in  which  it  was  decided  that  the  warrant  was  not  to  , 
be  considered  as  filed  within  the  statute,  unless  it  was  { 
accompanied  by  the  statutable  affidavit.       That  case 
has  since  been  repeatedly  recognised  and  acted  on, 
and  most  be  considered  as  law.      The  next  case  re- 
lied upon  is  that  of  Acraman  v.  Hemiman^  which  is, 
no  doobt,  a  very  important  authority.   It  arose  on  the 
constractionof  the  I36th  sec.  of  the  English  Bankrupt 
Act,  sutnte  12  &  13  Vict,  c.  106,  from  which  the 
334th  section  of  our  Act  is,  in  substance,  and  nearly 
in  words,  taken.     The  facts  were  nearly  the  same  as 
in  this  case,  except  that  there  the  judgment  had  not 
been  registered  aa  here,  there  being  no  provision  for 
registration  in   the  English    Act      Lord  OampUell 
says,  "  The  enactment  of  stat  12  &  13  Vict.,  c.  106, 
a.  136,  is  very  plain,  and  I  cannot  agree  to  put  a 
forced  construction  upon  it.    The  Legislature  has  said 
there  that  any  warrant  of  attorney  given  by  a  trader 
to  confess  judgment  in  a  personal  action,  not  filed 
within  twenty-one  days  after  execution,  in  manner 
and  form  provided  by  statute  3  G.  4,  a  89,  shall  be 
deemed  fraudulent,  null,  and  void.      The  manner  di- 
rected by  that  Act  is,  filing  the  warrant  or  copy  with 
an  affidavit  of  the  time  of  execution.*'      Ami  he  fur- 
ther says,  **  Here  are  a  judgment  and  execution  on  a 
warrant  of  attorney  given  by  a  trader  and  the  war- 
rant filed,  but  without  an  affidavit     The  plain  mean- 
ing of  the  late  Act  is,  that  such  a  warrant  shall  be 
dqU   and   void  against  the  assignees.*'    The  other 
judges   concurred.     It   was,    however  argued   very 
atrenaoQsly  at  the  bar  that  Acraman  v.  Hemiman  is 
no  authority  in  the  present  case,  by  reason  of  the  re- 
gistration of  the  defendant's  judgment  here,  and  the 
provisions  of  s.  836  of  our  statute,  and  this  seems  to  be 
the  real  point  of  the  case,  for  if  it  had  not  been  for 
thia,  that  case  would  have  been  a  decision  of  a  court 
of  co-ordinate  jurisdiction,  by  which,  of  course,  we 
should  have  been  bound.     The  3:i6th  section  of  our 
stWrUte  is  as  follows:  "  If  at  any  time  after  twenty- 


one  days  fVom  the  entering  or  signing  of  any  judg- 
ment whatsoever  in  any  of  the  said  superior  courts, 
(save  and  except  judgments  entered  upon  or  by  virtue 
of  warrants  of  attorney,  pleas  of  confession,  or  con- 
sents for  judgments  duly  filed  under  the  provisions  of 
this  Act,  or  of  the  hereinbefore  mentioned  Act  of  the 
third  and  fourth  years  of  the  reign  of  her  present  ma- 
jesty, chap.  105),  a  petition  of  bankruptcy  shall  be 
filed  against  or  by  the  person   against  whom  such 
judgment  shall  be  entered  or  obtained,  under  which 
he  shall  be  duly  found  or  declaM  a  bankrupt;  or  if 
at  any  time  after  said  period  of  twenty-one  days,  a 
petition  of  insolvency  shall  be  presented  by  or  against 
such  person,  then  and  m  such  case,  unless  such  judg- 
ment shall  have  been  duly  registerc^d,  within  twenty- 
one  days  from  the  entering  or*signing  thereof,  in  the 
said  office  of  the  registrar  of  judgmencs,  such  judg- 
ment, and  any  executiun  thereon,   shall  be  deemed 
fraudulent  and  void  against  the  assignees  under  such 
commisssion  or  petition,  and  such  assignees  shall  be 
entitled  to  recover  back  and  receive,  for  the  use  of 
the  creditors  of  such  bankrupt  or  insolvent,  all  and 
every  the  monies  levied  and  effects  seized  under  and 
by  virtue  of  such  judgment  and  execution.''      That 
section  certainly  creates  considerable  difficnlty.     It 
seems  to  embrace  all  judgments  except  judgments 
entered  upon  or  by  virtue  of  warrants  of  attorney, 
pleas    of    confession,    or    consents    for   judgment 
filed  under  the   provisions  of  the    Act    itself,  or 
jof  the  statute  8  &  4  Vict,  c  105,  and  makes  all  save 
the  excepted  judgments  fraudulent  and  void  against 
the  assignees  unless  they  aro  registered.      If  it  wero 
not  for  the  exception,  a  warrant  of  attorney  in  a  per*  . 
sonal  action  should  not  be  alone  duly  filed,  but  the  judg* 
ment  should  be  registered  under  the  7^8  Vict, 
in  order  to  give  it  validity  against  the  assignees;  bnt 
is  the  filing  of  the  affidavit  in  the  case  of  a  war- 
rant of  attorney  essential  to  support  the  judgments 
which  are  excepted?     It  was  urged  that  all  other 
judgments  duly  registered  within  twenty-one  days, 
come  within  the  protection  of  the  3d6th  section,  but 
in   my  opinion  that  section  must  be  read  with  the 
provisions  in  sections  330  and  334.     Section  386 
doea  not  give  protection  to  a  judgment  which  is  not 
valid,  nor  does  it  relieve  from  the  obligation  to  file 
the  warrant   contained  in  section  834,  and  section 
330  enacts  that  nothing  in  the  Act  shall  be  deemed 
to  give  validity  to  any  warrant  of  attorney,  cognovit, 
or  consent  to  a  judge's  order  declared  to  be  null  and 
void,  or  to  any  judgment  entered  upon  such  warrant 
of  attorney,  cognovit,  or  consent,  or  to  any  contract, 
covenant,  dealing,  or  transaction  by  way  of  fraudulent 
proference.  Tbe  third  case  relied  upon  by  the  plaintiff 
was  Orr  v.  Devin^  and  though  not  pressed  in  argu- 
ment, it  is,  1  think,  a  very  important  authority.    It  is 
in  9th  I.  G.  I^  R,  p.  100.     It  arose  on  the  3ddrd 
section,  and  that  section  having  enacted  that  certain 
warrants  of  attorney  should  be  in  certain  cases  null 
and  void,  the  Court  of  Common  Pleas  there  decided 
that  a  judgment  entered  on  a  warrant  of  attorney  void 
nnder  thst  section,  was  as  void  as  the  warrant  itself;  that 
is,  that  where  the  section  declared  the  warrant  to  be 
void,  though  it  said  nothing  as  to  judgment  or  execu- 
tion, yet  the  warrant  bemg  void  the  judgment  entered 
on  it  vwas  as  void  as  the  warrant  itself,  and  the  3d0th 
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flection  U  tantamoant  to  a  declaration  that  a  Jn^g* 
tnent  on  a  void  warrant  can  have  no  validity.     It  ap* 
pears  to  me,  therefore,  that  this  third  case  relied  on 
by  Mr.  Meldon  in  his  succinct  argnment  was  in  point 
1  am  therefore  of  opinion  that  the  warrant  in  this 
case,  and  the  jadgment  entered  on  it  are  noil  and 
Toid  as  against  the  plaintiff's  assignees  in  oankruptcy, 
and  that  being  so  nnll  and  void,  the  registration  of 
the  judgment  does  not  set  it  np,  nor  can  it  derive  any 
validity  from  sec  836.    In  fact  I  may  say  that  section 
836  is  not  a  protecting  clause.     It  was  urged  that 
the  plaintiffs  could  not  recover  on  the  fifth  count,  and 
must  resort  to  some  other  special  count     It  seems  to 
me  that  it  is  not  so.      It  seems  to  me  that  if  the 
assignees  may  treat  the  Judgment  as  null  and  void, 
they  may  treat  the  money  levied  under  it  as  part  of 
their  estate,  and  may  recover  it  upon  a  count  for 
money  had  and  received,  for  it  is  money  in  the  de- 
fendant's hands  to  their  use.     I  may  observe  that 
in  BUUUr  v.  Taung,  Blackburn,  J.,  expresses  that 
opinion.     I  am  therefore  of  opinion  that  the  plaintiffs 
are  entitled  to  judgment  on  the  fifth  count,  and  that 
on  the  rest  there  should  be  judgment  for  the  defend- 
ant    I  may  mention  an  objection  to  the  replication 
made  by  Mr.  Martin,  namely,  that  there  is  in  it  no 
allegation  that  Skelly  was  a  trader  when  the  warrant 
of  attorney  was  executed,  and  this  obiection  seems  to 
be  a  formidable  one,  but  I  do  not  thmk  it  necessary 
to  consider  it  further,  because  I  assume  that  Skelly 
was  during  all  the  time  a  trader,  and  that  being  so, 
it  would  be  a  matter  of  course  to  allow  the  plain- 
tiffs to  amend  on  terms;  therefore,  in  my  opinion,  the 
plaintiffs  are  entitled  to  judgment  on  the  fifth  count, 
and  the  defendant  on  the  rest  of  the  repUcation. 

Hates,  J. — I  am  of  opinion  that  the  plaintiffs 
have  no  right  to  recover  on  any  of  the  connts,  and 
that  the  demurrer  to  the  replication  should  be  allowed. 
The  caae  is  said  to  turn  on  the  334th  section  of  the 
Bankrupt  and  Insolvent  Act.  That  and  the  accom- 
panying sections,  from  the  d38rd  to  the  3d6th  are  in 
pari  materia  with  the  3  &  4  Vict,  c.  105  (known  as 
Pigot's  Act),  ss.  12,  13,  and  14,  and  ought  to  be 
construed  as  if  they  formed  part  of  the  same  Act 
The  12th  section  of  Pigot's  Act,  recithig  that  injus- 
tice was  frequently  done  to  creditors  by  secret  war- 
rants of  attorney  to  confess  judgments  for  securing  the 
payment  of  money*  whereby  persons  in  a  state  of  in- 
solvency were  enabled  to  keep  up  the  appearance  of 
being  in  good  circumstances,  and  the  persons  holding 
such  warrants  of  attorney  had  the  power  of  taking  the 
property  of  such  insolvents  in  execution  at  any  time 
to  the  exclusion  of  the  rest  of  their  creditors  (thus 
plainly  treating  the  warrant  of  attorney  as  a  security 
for  money),  enacts  that  after  the  date  there  specified, 
if  the  holder  thereof  shall  think  fit,  eveiy  warrant  of 
attorney  to  confess  judgment  in  any  personal  action, 
or  a  true  copy  thereof,  and  of  the  attestation  thereof, 
and  the  defeasance  and  endomement  thereon  (if  any), 
shall,  within  twenty-one  days  after  the  execution  of 
sach  wan*ant  of  attorney,  be  filed,  together  with  an 
affidavit  of  the  time  of  the  execution  thereof,  with  the 
proper  officer,  in  one  of  her  Majesty's  superior  courts 
at  Dublin,  in  which  judgment  upon  such  warrant  of 
attorney  shall  thereafter  be  enteied  up.  This  plainly 
couti*mplatod  that  the  notice  thus  to  be  glveu  of  the 


warrant  was  only  while  l.t  operated  as  a  security^ 
Then  oomes  the  18th  section,  which  enacta, '' that 
from  and  after  the  1st  day  of  November,  1840,  if  at 
any  time  after  the  expiration  of  twenty-one  days  next 
after  the  execution  of  such  warrant  of  attorney,  a 
commission  of  bankrupt  shall  be  istsned  against  the 
person  who  shall  have  given  such  warrant  of  attor- 
ney, under  which  he  shall  be  duly  found  and  dedmred 
a  bankrupt,  or  any  such  person  shall  be  imprisoned 
for  debt,  and  file  a  petition  in  the  Court  foi  ^he  re- 
lief of  insolvent  debtors  in  Ireland,  then  and  in  aoch 
case,  unless  such  warrant  of  attorney,  or  a  copy 
thereof  shall  have  been  filed  as  aforesaid  within  the 
said  space  of  twenty-one  dajs  from  the  execotiun 
thereof,  or  unless  judgment  shall  have  been  signed,  or 
execution  issued  on  such  warrant  of  attorney  wiUiin 
the  same  period,  and  in  the  court  in  which  snch  war- 
rant of  attorney,  or  snch  copy  thereof  shall  liave  been 
filed,  such  warrant  of  attorney,  and  the  judgment  and 
execution  thereon,  shall  be  deemed  fraudulent  and 
void  against  the  assignees  under  such  commission, 
and  against  the  provisional  or  other  assignee  or  as- 
signees of  such  prisoners  appointed  under  such  Act, 
and  such  assignee  or  assignees  shall  be  entitled  to  re- 
cover back  and  receive  for  the  use  of  the  creditors  of 
such  bankrupt  or  prisoner,  all  and  every  the  monies 
levied  or  effects  seized  under  and  by  virtue  of  such 
judgment  and  execution.*'  Hence  we  may  learn  that 
the  purposes  of  this  statute  would  be  served,  and  nn^ 
due  secrecy  prevented,  by  filing  the  warrant  within 
the  time  specified,  or  by  entering  judgment  within  the 
same  time,  and  that  if  neither  was  done,  advantage 
might  be  taken  of  the  defendant  by  the  assignees  in 
bankruptcy  or  insdvency  of  the  debtor.  The  mode  of 
giving  notice  is  the  same  in  both  oases,  namely, 
placing  the  document,  whether  warrant  or  judgment, 
on  the  files  of  the  court  Let  us  now  turn  to  the 
Bankrupt  Act  The  888rd  section  prostrates  and 
annuls  every  warrant  of  attorney  given  by  any  bank- 
rupt or  insolvent  within  two  months  of  the  filing  of  a 
petition  against  him,  and  being  for  an  ante<^ent 
debt,  and  every  coffrunvU  actionem,  or  consent  for 
judgment  given  by  any  bankrupt  or  insolvent  within 
two  months  of  the  filing  of  such  petition,  in  any  action 
commenced  by  collusion  with  the  bankrupt  or  insol- 
vent, and  not  adversely  or  purporting  to  have  been 
given  in  an  action,  but  having  been  in  part  given  be- 
fore the  commencement  of  any  action,  such  bankrupt 
or  insolvent  being  nnable  to  meet  his  engagements  at 
the  time  of  giving  such  warrant  of  attorney,  cognov^ 
actionem^  or  consent  The  section  says  nothing  of 
the  judgment  that  may  be  entered.  It  merely  apeaks 
of  the  judgment  when  describing  the  warrant  or  con- 
sent, and  when  it  comes  to  deal  with  cognovits  or  con* 
B^ntSy  which  it  does  by  a  distinct  clause  of  the  sen- 
tence, then  as  these  are  ^ven  in  the  course  of  an  ao- 
tion,  the  statute  speaks  of  an  action,  and  limits  its  le- 
gislation, not  to  cases  where  there  is  an  action  brought 
for  the  enforcement  of  a  rights  but  to  cases  where  an 
action  is  brought  by  collusion.  I  am,  therefore,  of 
opinion  that  the  statute  in  this  merely  oontemplates 
the  warrant  of  attorney  to  confess  judgment  in  the 
character  of  a  security  for  money  lent  Then  comes 
the  334th  section,  which  enacts  that  if  "  any  warrant 
of  attorney  to  confess  judgment  in  any  personal  ac- 
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tion,  or  any  cogncvU  actmem  in  any  personal  action, 
shall  have  been  given  by  any  bankrupt  or  insolvent, 
and  such  warrant  or  cognovit,  or  a  trqo  copy  thereof, 
shall  not  have  been  filed  with  the  proper  officer  in  the 
oourta  at  Dublin,  in  which  judgment,  or  such  warrant 
or  eognovit  shall  thereafter  be  entered  up,  within 
twenty-one  days  next  after  the  execution  thereof,  in 
manner  and  form  provided  by  the  Act  passed  in  the 
session  of  the  3rd  and  4th  years  of  her  Majesty,  c. 
105t  avery  such  warrant  and  cognovit  shall  be  deemed 
lirandnleot,  null,  and  void,  to  all  intents  and  purposes 
whatsoever.''  The  remainder  is  merely  a  re-enact- 
ment of  Pigof  s  Act  as  to  warrants  of  attorney  given 
subject  to  defeasances.  In  this,  as  in  the  333rd  sec- 
tion, the  warrants  of  attorney,  &c,  are  considered  as 
secniities  for  money,  rather  than  as  steps  to  securing 
a  judgment  The  335th  section  does  not  seem  to  be 
carefully  framed.  It  would  have  been  better  if  the 
earlier  part  of  it  had  formed  a  distinct  sect  ion,  but  to  pass 
that  by,  and  merely  observing  that  this  whole  course 
of  machinery  given  in  the  earlier  part  of  the  section, 
shews  that  the  Legislature  looks  to  these  warrants  of 
attorney,  Ac,  rather  as  securities  for  money,  than  as 
steps  in  an  action,  the  next  part  of  the  section 
shews  Chat  tlie  Legislature  looked  at  them  as  both, 
and  it  enacts  that  *'  if  at  any  time  after  twenty-one 
days,  next  after  the  execution  or  signing  of  any  plea 
of  confession,  cognovit  actionem^  acknowledgement  or 
consent  for  jndgment,  a  petition  of  bankruptcy  shall 
be  filed  by  or  against  the  person,  who,  by  himself  or 
bis  attorney,  shall  have  given  such  plea,  cogno- 
vit, acknowledgement,  or  consent  for  judgment  under 
which  he  shall  be  found  and  declared  a  bankrupt,  or 
if  al  any  time  after  the  said  period  of  twenty-one 
days,  a  petition  of  insolvency  shall  be  filed  by  or 
against  sneh  person,  and  an  order  made  thereon  that 
euch  insolvent  should  file  his  schedule,  or  be  brought 
up  to  be  dealt  with  under  this  Act;  then  nnless  such 
plea,  cognovit,  acknowledgement,  or  consent  for 
jadgment»  shall  within  twenty-one  days  from  the  ex- 
ecotionorsigning  thereof,  have  been  filed  pursuant  to  the 
provisions  of  the  same  Act,  or  nnless  within  the  same 
period  judgment  shall  have  been  entered  thereon,  and 
registered  according  to  the  provisions  of  the  Act  of 
the  7th  &  8th  years  of  the  reign  of  her  present  Ma- 
jesty, snch  plea  of  confession,  cognovit,  acknowledge- 
ment, or  consent  for  judgment,  and  the  judgment  and 
execution  thereon  shall  be  deemed  fraudulent  and  void 
against  the  assignees  in  bankruptcy  or  insolvency, 
and  snch  assignees  shall  be  entitled  to  recover  for  the 
benefit  of  his  estate  all  monies  levied  or  effects  seized 
by  virtue  of  any  execution  on  such  judgment'*  This 
last  provision  is  similar  to  that  which  is  made  by  the 
13th  section  of  Pigot's  Act,  as  to  warrants  and  judg- 
ments, save  as  to  the  registration  under  statute  7  &  8 
Vict,  c.  90,  which  was  not  then  in  force;  and  it  is 
well  to  remark  as  to  both  sections  that  the  Legislature 
provides  for  the  annulling  of  the  judgment,  as  well  as 
for  the  annnlling  of  the  warrant,  and  therefore  appears 
to  have  thought  that  the  consequences  there  would 
not  follow,  unless  snch  provision  was  made,  or  that  it 
looked  on  the  warrant,  &c.,  as  a  security  for  money, 
only  so  long  as  jndgment  was  not  marked,  and  that 
upon  that  being  done  the  matter  passed  tn  rem  judi^ 
aUam;  and  this  seems  to  be  borne  out  by  the  336th 
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section,  which  enacts,  **that  if  at  any  time  after 
twenty- one  days  from  the  entering  or  signing  of  any 
jndgment  whatsoever,  in  any  of  the  said  superior 
courts  (save  and  except  judgments  entered  upon  or 
by  viitue  of  warrants  of  attorney,  pleas  of  confession, 
or  consents  for  judgments,  duly  filed  under  the  pro- 
visions of  this  Act,  or  of  the  hereinbefore  mentioned 
Act  of  the  third  and  fourth  years  of  her  present  Ma- 
jesty, c  105),  a  petition  of  bankruptcy  shall  be  filed 
against  or  by  the  person  against  whom  such  judgment 
shall  be  entered  or  obtained,  under  which  he  shall  be 
duly  found  and  declared  a  bankrupt;  or  if  at  any  time 
after  said  period  of  twenty-one  days,  a  petition  of  in- 
solvency shall  be  presented  by  or  against  such  person, 
then  and  in  snch  case,  nnless  such  judgment  shall 
have  been  duly  registered  within  twenty-one  days 
from  the  entering  or  signing  thereof,  in  the  said  office 
of  the  registrar  of  judgments,  such  judgment,  and 
any  execution  thereon  shall  be  deemed  fraudulent  and 
void  against  the  assignees  under  such  commission  or 
petition,'*  thus  implying  that  undue  secrecy  would  be 
obviated  by  either  of  two  ways,  either  by  a  registry 
of  the  judgment  under  the  latter  part  of  the  section, 
or  by  filing  the  warrant,  plea  of  confession  or  consent 
mentioned  in  the  exception,  and  that  if  jndgment  was 
obtained  on  a  warrant  not  duly  filed,  then  the  registry 
of  the  judgment,  within  twenty-one  days  after  the  en- 
tering of  it,  would  be  sufficient  Acting  then  on  this 
and  being  of  opinion  that  the  334th  section  read  in 
its  present  collocation,  meant  to  deal  with  the  war- 
rant and  cognovit  while  securities  for  money,  and  not 
after  they  had  ceased  to  be  so  by  jndgment  being 
markftd,  I  am  of  opinion  that  the  registry  of  the 
judgment  in  the  present  case  was  good.  In  conclu- 
sion, I  will  say  a  word  as  to  the  cases.  Orr  v.  Dwin 
differs  from  the  present  From  the  moment  of  the 
warrant  in  that  case  being  given,  it  was  subject  to 
the  infirmity  of  having  been  given  by  a  person  in  in- 
jK>lvent  circumstances.  It  so  continued  until  judg- 
ment was  entered,  and  the  circumstance  affected  the 
warrant  in  both  aspects,  both  as  a  security  for  money 
and  as  a  step  towards  obtaining  jndgment  -The  same 
may  be  said  of  other  causes,  but  in  the  case  now  be- 
fore us  the  warrant  was  wholly  unimpeaohed  when 
judgment  was  entered.  Again  Acraman  v.  HerrUman 
was  decided  on  two  sections — one,  the  1st  section  of 
the  English  Act  of  the  3  G.  4,  c.  39,  and  the  other 
the  136th  section  of  the  12  &  13  Vic,  c  106,  ana- 
logons  respectively  to  the  3  &  4  Vic,  c.  105,  s.  12, 
and  the  334th  section  of  the  present  Act;  but  I  do 
not  find  in  that  case  any  clause  analogous  to  section 
336  of  our  Act  was  brought  nuder  the  notice  of  the 
Court  I  am  of  opinion  that  the  demurrer  should  be 
allowed. 

O'BRnof,  J. — From  the  argument  in  this  case,  and 
from  the  difference  of  opinion  which  it  has  been  seen 
prevails  in  the  Court,  it  would  be  idle  to  say  that  this 
is  not  a  question  of  considerable  difficulty,  or  that  my 
conclusion  has  not  been  arrived  at  with  much  doubt 
I  have,  however,  come  to  the  conclusion  that  our 
judgment  should  be  for  the  defendant;  in  other  words 
that  the  action  does  not  lie  upon  any  of  the  connts 
stated  in  the  summons  and  plaint  The  first  fonr  of 
those  counts  are  in  trover  and  detinue,  and  I  believe 
we  all  concur  iu  thinking  that  neither  form  of  action 
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lies  at  the  aait  of  the  assignees,  the  goods  having 
been  seised,  a  sale  had,  and  the  proceeds  handed 
over  a  considerable  period  before  either  a  petition  for 
an  adjudication  was  filed,  or  an  act  of  bankruptcy 
committed;    bnt  the  important  question  which  anses 
is  on  the  last  count  of  the  summons  and  plaint,  which 
is  for  money  had  and  received  by  the  defendant  to 
the  nse  of  the  plaintifi^      Now,  the  section  relied 
on  by  the  plaintiffs  is  the  384th,  and  if  that  was  the 
only  section  of  the  Act  to  be  considered,  it  might  be 
very  difficult  to  avoid  coming  to  any  other  conclnsion 
than  that  for  which,  the  plaintiff  here  contends.     It  is 
trne  that  the  consequences  of  snch  a  decision  would 
be  most  startling.      The  words  of  that  section  differ 
in  one  material  respect  from   the  provisions  of  the 
analogous  English  Act,  for  s.  136  of  the  English  Act 
of  1849  deals  only  with  warrants  of  attorney  given 
by  any  *'  trader,"  manifestly  implying  that  the  person 
giving  the  wan  ant  should  be  a  trader  at  the  time 
when  he  gives  it,  while  the  Irish  Act,  s.  334,  deals 
With  all  warrants  of  attorney  *'  given  by  any  bankrupt 
or  insolvent,^'  that  is,  given  by  any  person  in  case  he 
afterwards  becomes  bankrupt  or  insolvent.      Now,  if 
the  argument  of  the  plaintiffs  here    is  correct,   it 
would  lead  to  this,  that  if  any  person  in  the  commu- 
nity, though  not  a  tiader  at  the  time,  executes  a  war- 
rant of  attorney,  which  is  not  filed  in  the  manner 
pointed  ont  by  sec  334,  bnt  on  which  judgment  is 
marked,  and  years  afterwards  that  person  enters  into 
trade,  and  becomes  a  bankrupt  or  insolvent,  every- 
thing done  on  foot  of  that  judgment  wonld  be  annulled, 
every  execution  set  aside,  and  the  debtor's  property 
or  the  value  of  it,  might  be  recovered  by  the  assig- 
nees.    Of  course  if  the  Act  of  Parliament  necessarily 
leads  to  this  result,  we  are  bound  to  adopt  it  however 
startling  the  consequences  may  be.      But  let  us  see  if 
in  the  subsequent  sections  of  the  Act,  we  have  any 
sufficient  iudications  of  what  was  intended  by  the  Le- 
.  gislatnre;  whether  it  was  intended  that  the  extent  of 
that  section  should  be  somewhat  more  limited.     Now, 
the  effect  of  the  334th  section  is  to  make  void  every 
judgment  and  execution,  the  foundation  of  which  is  a 
warrant  not  duly  filed  in  the  way  pointed  ont  by  the 
section.      I  should  imagine  that  that  section  was  in- 
troduced into  this  Bankrupt  Act,  taken,  with  the  ex- 
ception which  I  have  mentioned,  from  the  English 
Act  of  1849,  without  having  a  duo  regard  to  the  con- 
sequences which  would  flow  from  the  next  succeeding 
sections.     Section  334  thus  provides  that  every  war- 
rant of  attorney  not  filed  as  there  prescribed  ^*  shall 
be  deemed  fraudulent,  null,  and  void  to  all  intents  and 
purposes  whatsoever."     Now,  I  think  Orr  v.  Devin^ 
and  the  Other  cases  which  have  been  cited,  are  autho- 
rities for  the  proposition  which  the  plaintiffs  contended 
for,   namely,   that  the    wan*ant    being    void,     the 
judgment    on    that   warrant  roust  be  taken  to  be 
void    also.       Bnt    then    come    sections    335    and 
3o6.      Section   334    had    provided   for  judgments 
obtained  on  wa  rant%  and  cognovits  not  duly  filed. 
Section  335    deals    with    another    class    of  judg- 
ments, using  the  phrase,  '*  plea  of  confession,  cognovit 
actionem,  acknowledgment  or  consent  for  judgment," 
aud  it  prnvides  that  the  provisions  of  Pigot's  Act  ss 
to  filing  warrants  of  attorney  shall  also  extend  to  pleas 
of  confession,  cognovits  actionem^  and  acknowledge 


ments  or  consents  for  jndgments,  and  it  enaeu  that  in 
case  of  the  bankruptcy  or  insolvency  of  the  debtor  at 
any  time  after  twenty-one  days  after  the  giving  of 
such  plea,  cognovit,  consent,  or  acknowledgment, 
snch  plea,  cognovit,  consent,  or  acknowledgment,  un- 
less it  shall  have  been  filed  within  twenty-oiie  days 
from  its  execution,  or  noless  within  the  same  period 
judgment  shall  have  been  entered  on  it,  and  registered, 
shall  be  deemed  fraudulent  and  void  against  the  as- 
signees in  bankruptcy  or  insolvency.  Now,  that  sec- 
tion, I  think,  provides  for  a  different  class  of  judg- 
ments from  that  affected  by  section  334,  and  if  the 
Act  had  stopped  there,  we  would  have  had  this  re- 
sult, that  one  class  of  judgments  obtained  on  warrants 
not  duly  filed  were  null  to  all  intents  and  purposes,  and 
were  not  saved  by  the  judgment  being  entered  or  regis- 
tered, biit  that  the  other  class  of  judgments  obtained  on 
pleas,  confessions,  cognovits,  acknowledgments,  or  con- 
sents for  judgments,  wonld  be  valid  if  entered  and  regis- 
tered within  a  propT  time,  althonuh  the  confessions, 
i&c ,  on  which  they  were  obtained  were  not  valid,  and  It 
wonld  be  only  in  default  of  the  judgmentobeing  entered 
and  registered  that  the  assignees  could  recover,  and  then 
only  in  a  count  for  money  bad  and  received.  Thei'e 
seems  to  be  no  reason  why  judgments  on  confessions, 
cognovits,  &a,  should  be  dealt  with  in  a  different 
manner  from  judgments  on  warrants  nnder  sect  334. 
Section  836  deals  with  the  judgments  on  the  war- 
rants spoken  of  in  section  334 — namely,  judgments 
on  warrants  not  duly  filed.  The  warrant  in  this  case 
does  not  come  within  the  exception  in  section  336, 
because  it  is  not  a  judgment  obtained  on  a  warraot 
duly  filed  within  section  334,  and  therefore  it  is  one 
of  the  class  of  judgments  provided  for  by  the  enacting 
part  of  the  section.  So  far  as  to  judgments  of  the 
class  now  before  ns,  which,  according  to  the  plaintiff's 
argument  are  void  under  section  334,  on  account  of 
the  warrant  not  having  been  filed,  and  with  resjiect  to 
which  the  assignees  wonld  be  entitled  to  recover  back 
from  the  plaintiff  in  the  judgment  the  proceeds  levied 
nnderit,  we  have  a  subsequent  section  of  the  Act  declar- 
ing that  that  shall  bedoneexccpt  the  judgment  be  regisp 
tered  within  twenty-one  days  after  its  entiy,  and  that 
then  the  action  shall  be  only  in  the  form  of  money 
had  and  received.  I  think  the  making  these  provi- 
sions of  section  836,  providing  for  a  chss  of  judg- 
ments which  it  is  contended  ara  provided  for  by  sect. 
334,  is  such  an  inconsistency  in  the  Act,  that  we  are 
warranted  in  giving  a  construction  to  section  334  ss 
well.  There  was  a  case  cited  in  argument,  Morris  v. 
MdLm,  in  which  the  contest  arose  upon  the  sUt  3 
Geo.  4,  c.  39,  s.  4,  which  provides  for  the  filing  of 
warrants,  and  the  question  arose  whether  the  section 
should  not  get  a  limited  construction  inconsistent  with 
its  words,  which  were  general;  and  Lord  Tenterden 
says — •'  It  is  a  rule  in  the  interpretation  of  ActsofParha- 
ment,  that  an  enactment,  the  effect  of  which  is  to  cot 
down,  abridge,  or  restrain  any  written  instrument.  shaU 
have  a  limited  construction."  And  Bayley,  J.,  wy«— 
•at  is  a  general  rule  that  in  order  to  avoid  any  wnttcn 
instrument  by  positive  enactment,  the  words  of  that 
enactment  ought  to  be  so  clear  and  express  as  to  leave 
no  doubt  of  the  intention  of  the  LegisUture."  Now, 
s.  334  declares  the  warrant  iii  this  case  void  to  ali 
intents  and  purposes.     1  believe,  from  the  judgment 
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of  mj  brother  FiUBgenld,  thai  we  all  concur  that 
the  eflect  of  that  is  to  make  it  void  onlj  against 
the  assignees;  and . considering  that  this  deals  with 
warrants  given  by  every  person,  bat  is  only  to  come 
into  operation  when  the  person  giving  the  warrant 
becomes  bankmpt  or  insolvent,  it  is  impossible  to  hold 
that  every  thing  he  has  done  becomes  void  altogether. 
Accordingly,  I  think  we  are  perfectly  warranted  in 
coming  to  this  condosion,  qnalifying  the  words  used, 
that  the  jodgment,  if  within  the  section,  is  declared 
BoU  and  void  against  the  assignees,  but  that  that  shall 
not  affect  the  transaction  between  the  parties  them- 
MlveSb     It  follows,  I  think,  from  BiUiter  v.  Young, 
that  trover  could  not  be  maintained  on  the  ground 
that  at  the  time  the  transaction  took  place,  there  was 
DO  wrongful  conversion.     The  transaction  then  was 
good.      There  was  then   no  fradulennt   preference 
g^ven;  there  was  then  no  insolvency  or  contemplation 
of  bankniptcy.     That  is  the  ground  on  which  I  think 
it  will  be  found  decided  that  trover  would  not  lie. 
Then,  as  to  the  action  for  money  had  and  received. 
If  the  party  was  entitled  to  bring  an  action  for  money 
had  and  received,  the  assignees  might  waive  the  tro- 
ver and  trespass,  and  bring  money  had  and  received. 
Bat  I  think  it  will  be  found  difficult  to  say  that  this 
was  money  had  and  received  to  the  nse  of  the  as- 
ngneea  at  the  time.      In  the  case  in  14  li.  &  W., 
Parke,  B.,  aays,  *'  The  assignees  could  not  sue  for 
the  money  as  had  and  received  to  their  use,  except  it 
wss  reodved   by  the  defendants  after  bankruptcy, 
or  nslen  it  was  received    before  the  bankruptcy 
by  way  of  fraudulent  preference.''     But  indepen- 
dently of  that,  aqjd  supposing  the  count  here  was 
for  money  had  and  received  before  the  bankmptoy, 
I  think,  on  the  grounds  I  have  mentioned,  that  the 
334th  section  is  to  be  considered  as  qualified  by  the 
336th,  and  that  in  this  case,  as  the  judgment  was  en- 
tered and  regiitercd,  the  non- filing  of  the  warrant 
dues  not  vitiate  the  transaction.    In  Acrwnan  v.  Her- 
ntmoji,  the  case  arose  on  the  English  Act,  12  &  13 
Vict,,  c  106,  8.  136.    That  was  an  action  of  detinue, 
bat  the  point  whether  detinue  or  trover  would  lie,  did 
not  arise.    There  the  Iriah  Act  of  1849  was  relied  on, 
which  contams  a  provision  for  the  avoiding  of  consents 
for  judgments,  unless  filed  within  twenty-one  days,  or 
anle»  within  that  time  judgment  was  entered  and 
doly  registered.     But  Erie,  J.,  says  that  could  not 
apply,  because  there  was  an  express  provision  in  Ire- 
land for  the  registration  of  judgments,  and  that  that 
existing  there  might  have  been  a  snffident  substitution 
for  the  filing  of  the  warrant.     The  fact  of  their  being 
uo  corresponding  section  in  the  Knglish  Act  might 
be  explained  by  the  circumstance  of  there  being  no 
Act  in  England  for  the  registration  of  judgments  si- 
milar to  Sur  Edward  Sngden*s  Act  in  thb  coantry,  and 
I  think  it  follows  that  a  sufficient  security  is  provided 
tgainst  fraud  by  the  registration  of  the  judgment  as 
by  the  filing  of  the  warrant.     Bearing  that  in  mind, 
there  will  be  sufficient  to  distinguish  the  English  case 
from  the  present,  and,  on  the  whole,  I  consider  that 
jadguent  should  be  entered  for  the  defendant  on  all 
tiie  counts. 


Court  of  eTommon  10lta». 

tUflpottodby  J.  FMd  Johiifloo,  Biq.,  Sanbter.4i.lAwJ 

Tbtnant  V.  OiiB — Afay  2,  3, 

Construction  qf  Ouaramiy — Amendment  oj  Fleadinge. 

The  defendant  entered  into  the  JoUowing  guaranty 
with  the  plaintiff,  •'  Tou  will  please  to  credit  D. 
McK.  to  the  exUnt  oj  £30  moniUy,  from  time  to 
time,  and  m  default  of  him  not  paying  I  wiU  he 
accountable  for  the  above  amount**  Held,  that  this 
was  a  continuing  guaranty,  for  goods  tuppUed  to 
the  value  of  £30  in  each  month,  and  not  a  guaranty 
to  the  amount  oj  £30  only. 

Ihe  true  rule  m  construing  a  guaranty  is  not  to  con- 
strue it  either  strictly  against  the  guarantor,  or  in 
favour  oj  him,  but  according  to  what  the  court  can 
€ucertain  to  be  the  intention  of  the  parties  to  iL 

To  an  action  on  a  guaranty  in  the  above  terms,  the  de- 
fendant pleaded  the  guaranty,  and  paid  into  Court 
£30,  saying  that  was  all  that  was  due  upon  it ; 
Upon  a  motion  to  make  absolute  a  conditional 
order  to  reduce  a  verdict  for  £225  1  \s,  XOd.,  ob- 
tained by  the  plaintiff,  by  the  amount  of  a  bill  of 
exchange,  taken  on  account  of  the  amount  due 
upon  the  guaranty,  and  from  which  the  dejendaad 
had  been  discharged  by  the  laches  of  the  plaintiff. 
Held,  that  the  case  sought  to  be  made,  being  ap^ 
parently  inconsistent  with  the  former  one,  and  the 
parties  having  gone  to  trial  on  other  questions,  the 
defendant  was  not  pitiUed  to  the  reduction  stmgki 
for,  or  to  sucli  an  amendment  of  the  pleadings  as 
should  raise  the  defmce  of  the  passing  ofthebUlof 
exchange,  and  the  laches  of  the  plaintiff, 

Thk  first  count  of  the  summons  and  plaint  complained 
tliat  a'  certain  firm  called  Charles  Tennant  &  Ck>.  by 
their  bill  of  exchange  now  over  dne,  bearing  date  the 
2nd  June,  1863,  directed  to  one  David  M'Eean,  re« 
qnired  the  said  David  M'Kean  to  pay  to  the  order  of 
said  firm,  the  sum  of  £  1 34  3s.  4/1  three  months  after 
date  thereof,  and  said  David  M'Kean  accepted  ^sid 
bill,  and  said  firm  of  Charles  Tennant  &  Co.  endorsed 
the  same  to  the  defendant,  and  the  defendant  endor- 
sed the  same  to  the  plaintifi^,  and  same  was  dnly  pre- 
sented for  payment  and  was  dishonoured,  whereof  the 
defendant  had  notice,  and  did  not  pay  same. 
The  second  count  complained  that  a  eertaia  firm 
called  Charles  Tennant  &  Co.,  by  another  bill  of  ex- 
change now  over  dne,  bearing  date  the  2nd  June, 
1863,  directed  to  one  David  M*Kean,  required  said 
David  M'Eean  to  pay  to  the  order  of  said  firm  the 
sum  of  £134  3s.  4d  three  months  after  the  date 
thereof,  and  said  David  M'Kean  accepted  said  bill, 
and  said  firm  of  Charles  Tennant  &  Ca,  endorsed  the 
same  to  the  defendant,  and  the  defendant  endorsed 
the  same  to  the  plaintiff,  and  the  same  was  duly  pre- 
sented for  payment,  and  was  dishonoured,  and  after  the 
dishonour  thereof,  and  whilst  the  plaintiff  was  the 
holder  thereof  under  said  endorsment,  the  defendant 
duly  waived  and  excused  notice  of  said  dishonour  by 
promising  the  plaintiff  to  pay  same,  but  the  defendant 


132 


THE  IRISH  JURIST. 


had  not  paid  same.  The  third  coont  complained  that 
it  was  agreed  between  the  plaintiff  nnder  the  style  and 
name  of  Charles  Tennant  &  Co ,  and  the  defendant 
that  in  consideration,  that  the  plaintiff  wonid  give 
credit  to  one  David  M^Kean,  from  time  to  time,  in  the 
dealings  between  said  M*Kean  and  the  plaintiff  as  in 
Bud  agreement  mentioned  that  defendant  should 
gnarantee  to  the  plaintiff  the  amoant  for  which  credit 
should  be  given  to  said  M'Kean,  to  the  extent  of  £dO 
monthly,  and  in  default  of  said  M^Kean,  would  pay 
said  amount  to  the  plaintiff,  and  the  plaintiff  averred 
that  in  pursuance  of  said  agreement  of  guaranty  be 
did  give  credit  monthly  to  said  M'Kean,  from  time'  to 
time  in  his  dealings  between  them,  and  that  the 
amount  for  which  he  so  gave  credit  from  time  to 
time,  to  the  extent  of  £30  monthly,  during  the  con- 
tinaanoe  of  said  guaranty,  amounted  to  the  sum  of 
£314  3tf.  4dL,  but  neither  said  M'Eean  nor  the  de- 
fendant bad  paid  said  sum  or  any  part  thereof,  and  all 
conditions  had  been  performed,  all  things  had  happen 
ed,  and  all  times  had  elapsed  necessary  to  entitle  the 
plaintiff  to  have  said  sum  paid,  and  to  maintain  thii 
action,  but  same  was  still  unpaid.  By  the  bill  of  par- 
ticulars iS134  3tf.  4d.  was  claimed  on  foot  of  the  bill 
of  exchange,  and  £180  on  foot  of  the  guaranty, 
maldng  together  £314  3^.  4d.  The  defendant 
pleaded  to  the  first  count,  that  he  bad  not  due  notice 
of  the  dishonour  of  the  bill  of  exchange.  To  the 
second  count,  that  he  did  not  waive  or  excuse  notice 
of  dishonour  of  the  bill  of  exchange  tberdn  mentioned. 
To  the  third  count  the  defendant  pleaded  that  the 
agreement  of  guaranty  therein  mentioned  was  in  the 
words  and  figures  following : 

Laurel  Hill, 
August  22ad9  IB62. 
Meftrs.  G.  Teonant  &  Go^ 

Oentldoii— Yon  will  please  to  credit  Mr.  David 
If 'Kean,  of  Hollybrook,  to  the  extent  of  £80  month- 
ly, firom  time  to  time,  and  in  default  of  him  itot  pay- 
ing 1  will  be  accountable  for  the  above  amount— I  am 
Gentlemen,  Yoor  obedient  Senranty 

Jacob  Obb. 

And  the  defendant  brought  into  court  the  sum  of 
£30.  The  following  were  the  issueo,  1.  Whether 
the  defendant  had  due^notice  of  the  dishonour  of  the 
bill  of  exchange  in  the  plaiht  mentioned.  2.  Whether 
the  defendant  waived  and  excused  notice  of  dishonour 
of  the  bill  of  exchange  in  the  plaint  mentioned.  3. 
Whether  the  guaranty  in  the  third  count  mentioned, 
was  in  the  words  and  figures  in  the  third  plea  men 
tioned*  4.  Whether  the  money  paid  into  Court 
under  the  third  plea  was  sufficient  to  satisfy  the  plun- 
tiff's  demand  in  respect  of  the  matters  therein  pleaded 
to*  It  appeared  from  the  notes  of  the  learned  judge, 
Monahan,  C.  J.,  before  whom  the  action  was  tried, 
that  at  the  trial,  the  want  of  notice  of  dishonour  was 
conceded,  and  that  the  jury  found  that  the  notice  was 
not  waived,  and  the  defendant  had  a  verdict  so  far  as 
the  bill  of  exchange  was  concerned.  The  Chief  Jus- 
tice intimating  his  intention  to  direct  a  verdict  for  the 
plaintiff  for  dg245  lis.  lOd.,  over  and  above  the  sum 
of  £30,  paid  into  Court  that  amount  appearmg  to  be 
due  on  foot  of  the  guaranty,  the  defendant's  counsel 
submitted  that  as  the  plaintiff  by  omitting  to  give  no- 


tice of  the  dishonour  of  the  bill,  had  discharged  de- 
fendant therefrom,  that  amount  should  also  be  deduc- 
ted from  the  sum  due  on  the  guaranty,  it  bdng  ad- 
mitted that  the  bill  was  passed  on  account  of  a  por- 
tion of  the  sum  due  on  the  guaranty;  the  pldntiff's 
counsel  submitting  that  no  such  deA)nce  was  pleaded 
to  the  guaranty,  the  defendant's  counsel  suggested 
that  he  should  have  liberty  to  file  a  new  defence  to 
the  count  on  the  guaranty,  to  which  the  plaintiOTs 
counsel  answered  that  such  a  defence  to  be  good 
should  aver  that  the  bill  was  given  in  satisftction  of 
the  debt,  and  not  merely  on  account  The  Chief  Jus- 
tice directed  a  verdict  for  the  plaintiff  for  the  sum  of 
£245  lis.  lOd,  over  and  above  the  sum  of  £30 
lodged  in  Court,  reserving  liberty  for  the  defendant 
to  have  the  verdict  entered  for  him,  if  he  ought  to 
have  held  that  tho  sum  of  £30  so  lodged  in  Court 
covered  the  inll  amount  of  the  defendant's  liability. 

Harrison,  Q^C,  for  the  defendant,  in  the  ensuing 
Caster  Term,  obtained  a  conditional  order  to  change 
the  verdict  had  for  the  plaintiff  into  one  for  the  defen- 
dant pursuant  to  the  leave  reserved,  or  to  reduce  the 
amount  of  It  by  the  sum  of  £134  3s.  4d.,  the  amonnt 
of  the  bill  of  exchange  in  the  pleadings  mentioned  on 
the  grounds  that  the  amount  of  said  bill  shocld  have 
been  excluded  from  the  amount  recoverable  on  foot 
of  the  guaranty,  the  juiy  having  found  that  the  de- 
fendant had  not  received  due  notice  of  the  dishonour 
thereof,  and  said  bill  having  been  taken  fbr  and  on 
account  of  the  amonnt  dnb  on  foot  of  the  guaranty  at 
the  time  of  the  date  of  the  said  bill,  or  for  a  new  trial 
on  the  ground  of  misdirection  of  the  Judge,  and  upon 
the  further  ground  that  the  Judge  shonld  have 
amended  the  pleadings,  if  necessary.     Against  this, 

Dotose,  Q.C.  (with  him  Falkiner)  showed  cause— 
The  third  defence  is  a  curious  one.  The  defendant 
ought  to  have  traversed  the  contract  stated  in  the 
third  count,  but  he  says  the  agreement  of  goarantj 
was  m  the  words  and  figures  following.  This  is  ca- 
pable of  two  meanings,  but  only  one  was  made  of  it 
at  the  trial;  that  the  defendant  was  only  liable  for 
one  sum  of  £30,  no  matter  how  much  goods  had  been 
advanced  to  M'Kean.  The  first  question  is  if  the 
Chief  Justice  was  right  in  his  constmciion  of  this 
guaranty.  We  say  that  the  defendant  is  bound  to 
pay  ns  for  all  the  goods  supplied  to  M*Kean.  It  u 
not  a  case  to  be  much  assisted  by  authority.  The 
question  generally  is  whether  a  guarranty  is  a  conti- 
nuing guaranty,  but  that  is  not  exactly  the  present 
question,  but  what  it  is  a  continuing  guaranty  for. 
M'Kean  was  the  defendant's  tenant,  and  the  fair 
meaning  of  it  b  this,  I  will  guarantee  the  payment  for 
all  the  goods  yon  supply  to  M'Kean,  provided  yon  do 
not  supply  him  with  more  than  £30  worth  in  one 
month.  These  instruments  are  to  be  construed  most 
strictly  against  the  party  making  them — Bargrtave 
V.  Smee  (6  Bing.  244).  The  next  thing  the  defend- 
ant asks  is  that  if  he  does  not  get  a  verdict  entered 
for  him,  that  the  present  verdict  be  reduced  by  the 
amount  of  the  bill  of  exchanjje.  That  is  npon  the 
ground  that  if  the  party  fails  by  his  laches  to  recover 
upon  the  bill  of  exchange,  he  cannot  recover  on  the 
consideration  of  the  bill.  That  can  be  only  taken  ad- 
vantage of  by  pleading  it  specially.  Then  thedefcnd- 
ant  seeks  to  get  it  in  under  the  general  issue,    vne 
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plea  Oftn  have  only  one  meaning — Ooldby  v.  Chldby 
(26  LJ.,  K.S.  Ex.  29).  If  a  principal  makes  de- 
fiuU  to  the  amount  of  £500,  and  the  defendant  man 
action  on  the  guaranty  brings  in  £30,  and  says  this  is 
all  thai  is  doe,  does  that  mean  that  he  has  paid  the 
difference  between  the  £600  and  the  £80,  or  does  it 
mean  thai  he  gave  a  bill  of  exchange  for  the  diife- 
lenoe,  sod  that  notice  of  dishonoar  was  not  given? 
1.  The  plea  does  not  mean  h  hat  the  defendant  contends 
for.  2.  The  point  was  not  made  at  the  trial.  It 
conid  only  hare  been  pleaded  specially,  and  the  qnes* 
tioo  is  if  the  Chief  Jnsticu  onght  to  have  amended  the 
pleading^.  He  was  not  asked  to  do  so  in  such  a  way 
as  to  take  a  ruling  from  him.  Where  there  is  an  ap: 
plication  to  amend,  it  must  be  to  the  jurisdiction  of 
the  Court,  independently  of  the  new  trial  motion. 
Asaaraing  that  the  application  had  been  ma<Ie  to  the 
Judge,  he  would  have  been  wrong  in  granting  it,  be- 
canse  that  was  not  the  question  the  parties  came  to 
try.  [CAristian,  J. — ^The  words  of  the  section  of 
the  Common  Law  Procedure  Act  are  that  all  such 
amendments  as  may  be  necessary  shall  be  so  made.] 
It  is  discretionary  to  make  such  as  the  Court  think 
fit,  and  it  la  obligatory  to  make  such  as  shall  go  to 
determine  the  real  question  in  the  cause.  I  do  not 
dmy  that  tha  defendant  may  make  a  substantive  mo- 
tkm  to  the  court  ibr  this  purpose.  He  could  not  suc- 
ceed on  audi  a  motion.  It  would  amount  to  raising 
a  diflforant  qnestioo  from  that  which  the  parties  came 
to  tiy.  1*  The  oonstmction  of  the  guaranty  is  in  the 
pUuntiff'a  ftvonr.  2.  The  defendant  cannot  get  in 
what  he  contends  for  under  the  plea  paying  in  the 
£30.  3.  Be  did  not  make  this  case  at  the  trial.  4. 
He  cannot  be  allowed  to  amend. 

Harri$on^  Q.C.,  and  M^Blain^  contra. — The  words 
"  the  above  amount  *'  in  the  guaranty,  mean  the  £30. 
In  Nicholson  v.  Paget  (1  Cr.  &  M.  48),  the  words, 
'*  1  hereby  agree  to  be  answerable  for  the  payment  of 
£60  for  T.  Lerigo,  in  case  T.  Lerigo  does  not  pay  for 
the  gin,  &c.,  which  he  receives  from  you,  and  I  will 
pay  the  amount,*'  were  held  not  to  be  a  continuing 
guaranty— ifs/vtZZ0  v.  Hayden  (3  B.  &  Aid.,  593). 
Taking  the  security  of  the  bill  of  exchange,  was  some 
eridence  that  the  plaintiff  did  not  himself  consider  the 
guaranty  had  the  extended  sense  now  contended  for, 
tboflgh  that  argument  is  not  open  to  the  defendant. 
**  Amount "  is  the  same  thing  as  the  word  '*  sum.''  If 
indefinite,  it  might  create  a  liability  of  thousands  of 
pounds.  Upon  our  construction,  the  word  "monthly" 
is,  no  doubt,  superfluous,  but  there  are  other  super- 
flnous  words.  The  defendant  is  a  man  who  does  not 
know  much  of  the  English  language.  The  rule  of 
construction  m  Nicholson  v.  Paget  is  the  right  one, 
that  an  ambiguity  in  the  guaranty  ought  to  be  con- 
atmed  in  favour  of  the  guarantor  rather  than  against 
him.  As  to  the  second  point,  would  it  not  have  been 
a  good  defence  to  say  that  the  bill  was  taken  on  ao- 
oonat,  and  by  the  laches  of  the  party  the  defendant 
was  discharged? — Bayley  on  Bills,  6th  ed.,  p.  552; 
Peacock  y.  PurseU  {U  0.  B.,  N.  S^  728);  Kears- 
lake  V.  Morgan  {S  T.  B.,  513);  Qreen  v.  Smithies 
(1  Q.  B.,  796).  IMonahan,  C.  J.— Where  is  the 
authority  for  this,  that  if  a  bill  of  exchange  be  passed 
not  in  satis&ction,  but  on  account  of  a  debt,  and  pre- 
sentment is  omittedy  whereby  the  paity  is  prevented 


from  suing  on  the  bill  that  he  cannot  sue  on  the  con- 
sideration?] Peacock  V.  PurseU  is  express  on  that. 
Peacock  V.  PurseU  is  an  authority  to  show  that  whai 
took  place  here  amounted  to  payment.  The  present 
case  is  stronger  than  that. — Price  v.  Price  (16  M.  & 
W.,  232).  lHonahan,  C.  J.— There  is  no  doubt 
that  the  bill  was  passed,  if  not  in  terms  on  account 
of  the  guaranty,  on  account  of  the  debt.]  The  de- 
fendant's counsel  fell  into  a  mistake  at  the  trial;  had 
they  been  aware  of  Peacock  v.  PurseU,  they  would 
have  asked  for  leave  to  amend.  Even  under  the  issue 
as  framed,  we  could  have  given  evidence  of  this  at 
the  'trial  [JfonoAoa,  C*J. — Show  that  yon  could.] 
In  Chldby  v.  Ooldby,  although  the  Court  were  of 
opinion  that  payments  by  the  defendant  could  not  be 
given  in  evidence  under  a  plea  of  payment  into  Court, 
yet  by  consent  the  damages  were  reduced  which  Is 
what  ought  to  be  done  here. 

Faikmer  in  reply.— It  appears  by  the  more  recent 
authorities  that  in  these  mercantile  contracts  for  the 
purpose  of  getting  at  the  meaning  of  the  parties  to  a 
guaranty,  the  Court  will  look  at  the  surrounding  cir- 
cumstances.—iJood  V.  Qrace  (7  H.  &  N.,  494). 
[Monahanf  C  •/• — Surrounding  circumstances  are  for 
the  juryj— iftwf>/oid  v.  OetMng  (7  C.  B.,  N.  S., 
305).  Tht  principal  in  the  present  instance  carried 
on  bndness  in  Armagh.  The  defendant  was  his  land- 
lord. A  X30  guaranty  is  out  of  the  question.  [Mon* 
ahan^  C.  J.— Ilie  Court  will  not  favour  one  construc- 
tion or  the  other,  but  will  see  what  was  the  meaning 
of  the  parties.]  The  amendment  could  not  have  been 
made  at  the  trial,  and  cannot  be  made  now.  It  would 
be  contrary  both  to  cases  and  principle.  Would  the 
Court  be  raising  for  the  parties  on  the  record  what 
was  the  real  question  they  came  to  try?  WiOtin  v. 
jReed^  cited  in  Taylor  on  Evidence,  s.  181,  where  it 
was  held  that  the  question  in  controversy  is  in  other 
words  the  question  which  both  parties  really  intended 
to  have  tried,  and  not  any  question  which,  during  the 
course  of  the  trial,  may  for  the  first  time  be  brought 
into  controversy  by  one  of  the  IHiganta.  In  the  third 
coont,  the  pleader  has  put  the  legal  construction  on 
the  guaranty,  and  the  defence  sets  oat  the  agreement, 
and  says  £30,  and  no  more,  is  due.  That  is  either  a 
traverse  of  the  contract,  or  it  is  not  It  is  scttl'^d 
that  he  who  pays  money  into  Court,  pays  it  secundum 
aUegatum.  The  payment  admits  a  oonti-act,  and  it 
admits  a  breach.  It  would  have  betfn  impossible  to 
have  allowed  the  defendant  to  amend,  without  aban- 
doning what  he  already  had.  It  was  a  plea  to  the 
whole  cause  of  action.  He  could  not  have  amended 
except  upon  withdrawing  his  point  of  law.  He 
should  have  paid  the  balance  into  Court,  and  we 
would  not  have  resisted  in  that  case.  But  can  a 
party  bo  heard  to  say,  I  will  not  abandon  my  point  of 
law,  but  if  beaten  on  that,  I  will  come  to  the  Court, 
and  ask  for  liberty  to  amend? 

MoNAHAN,'  G.  J. — ^There  is  no  probability  that  we 
should  alter  our  opinion  by  further  consideration.  In 
the  first  instance  we  are  clear  that  the  construction  of 
th^  guaranty  is  what  occurred  to  me  at  the  trial  to  bt 
the  true  one,  and  that  the  defendant  undertook  to  be 
responsible  for  goods  supplied  to  M'Kean,  not  exceed- 
ing in  value  igOO  a.  month,  and  that  a  right  verdict 
has  been  found  upon  that.     We  do  not  think  it  ne* 


134 


THE  IRISH  JURIST. 


eessary  to  cooalder  whether  the  rnlo  regarding  con- 
•ti/nlng  a  guaranty  strictly,  or  in  favour  of  the  gnaran- 
tor  applies.  We  think  that  the  true  rule  is,  that  the 
Conrt  are  bound  to  find  out,  with  all  the  light  they 
have,  what  was  the  intention  of  the  parties.  The 
other  question  is  a  little  complicatod.  The  sobstance 
of  it  is  this—  Orr  alleges  that  by  reason  of  the  non- 
presentment,  not  only  has  he  got  rid  of  liability  on  foot 
of  the  bill  of  exchange,  but  also  of  his  liability  to  the 
same  amount  on  the  guaranty.  As  to  my  mining  the 
amendment  at  the  trial,  I  was  not  called  on  in  such  a 
way  as  required  me  to  exercise  any  judicial  discretion. 
Therefore^  this  is  not  renewing  a  motion  to  the  Court, 
but  really  a  motion  to  force  the  paities  to  reduce  tlie 
amount  of  the  verdict,  or  for  liberty  to  add  a  plea 
raiiing  this  question.  We  do  not  decide  whether,  as 
the  record  now  stands,  it  would  be  impossible  to  frame 
soch  a  plea,  ue^  whether  this  might  have  been  origi- 
nally pleaded.  But  it  not  having  been  pleaded,  and 
being  apparently  iuconsistent,  and  the  paities  having 
gone  to  trial  on  other  questions,  we  du  not  think  that 
at  the  twentfifth  hour  of  the  day  we  ought  to  accede 
to  this.     The  verdict  therefore  stands. 

Ruie  discharged. 


Court  of  ext^tqixtx. 

CRiVOrtid  by  OHv«r  J.  Burks.  Bn>i  BaRlator4tt.U«.3 

Hoar  V.  Gauliuld. — April  28;  May  6  &  9* 

Marshal  ofths  marahaUea — A  cttan  for  eBcape-^^Mar 
ihaPa  luUnlity ^19  ir  20  VkL,  c  68. 

2^  marshal  has  tha  custody  of  the  MarAalssa^  and 
is  responsible  for  the  escape  of  prisoners  in  all  cases 
(except  where  the  escape  is  caused  by  the  act  of  Ood 
or  the  Queen^s  enemies)*  Wkere^  therefore^  a  pri- 
soner escaped  from  out  of  the  marshalsea  and 
where  such  escape  was  not  caused  by  the  act 
of  Ood  or  the  Queen^s  enemies^  hut  where  it 
happened  through  the  negligence  of  the  officers 
of  the  prison^  the  maraud  shall  be  annoerable^ 
although  since  the  passing  of  the  \9  4r  ^0  Vict^ 
c  68,  s.  17,  he  no  longer  has  the  power  ofeelecting 
his  own  officers^of  appointing  competent^  or  of 
removing  incompetent  ones  from  their  posts  in  the 
keeping  of  prisoners  cof^ned  in  said  marshalsea, 

Thi  plaintiff  in  this  case  appeared  to  shew  canse 
against  making  absolute  a  conditional  order  which 
was  obtained  by  the  defendant,  that  the  verdict  had 
for  the  plaintiff  should  be  entered  for  the  defendant  in 
pursuance  of  the  leave  reserved  in  that  behalf  by  the 
learned  Judge  at  the  trial.  The  action  was  brought 
against  the  marshal  of  the  Marshalsea,  for  the 
escape  of  a  prisoner  from  out  of  his  custody.  The 
•nmmons  and.  plaint,  in  the  first  count,  charged  that 
one  Thomas  Farrington  was  in  custody  of  the 
defendant  the  marshal  of  the  Four  Courts  Mar- 
shalsea, at  suit  of  the  plaintiff,  nnder  execution  on  a 
avii  bill  decree  for  £20  17d.  3d ,  and  that  defendant 


voluntarily  permitted  his  escape.    The  second  ^nnt 
charged  a  negligent  permission  to  escape.      There 
were  two  defences  to  the  first  count,  one  traversing 
the  voluntary  permission,   the   other  denying  that 
Thomas  Farrington  was  in  the  defendant's  custody  at 
the  time  of  such  escape;  and  there  were  also  two  de- 
fences on  the  second  count — one  traversing  the  per- 
mission to  escape,  and  the  other  denying  that  Farring- 
ton  was   in   the  defendant's  custody  at    the  time 
of  the  escape.      The   case   was  tried  before  Fitz- 
gerald, B.,  at  the  after-sittings  after  Hilary  Term, 
1864,  when  the  first  witness  examined  was  John 
Hoey,  whose  evidence  was  in  effect  that  he  was  the 
plaintiff  in  an  action  tried  in  the   Recorder's  Conrt, 
wherein  Thomas  Farrington  was  defendant  and  that 
he  obtained  a  civil  bill  decree  for  £20  17s.  3d.,  be 
sides  costs,  on  the  29th  .Inly,  1863.   A  receipt  dated 
Idth  August,  1863,  purporting  to  be  signed  on  be- 
half of  the  defendant  as  marshal  for  the  body  of  Thomas 
Farrington  nnder  an  execution  on  footoftbe decree,  was 
then  produced,  and  it  was  admitted  that  Farrington  had 
been  placed  in  the  custody  of  the  marshal  under  snch  ex- 
ecution, and  that  he  had  escaped  after  snch  commitment. 
At  the  close  of  the  plaintiff^s  case,  counsel  for  the  defen- 
dant pressed  for  a  non-suit  on  the  ground  that  the 
marshal  of  the  Marshalsea  was  not  liable  except  for 
voluntary  escape,  or  there  must  be  at  least,  some  per- 
sonal negligence  or  default  on  his  part  expressly  proved 
to  render  him  liable,  and  he  relied  on  the  statutes  7 
Geo.  4,  c.  74,  s.  123—19  &  20  Vict,  c  68,  s. 
17.     The  learned  judge  was,  however,  of  opinion  that 
the  plaintiff  had  given  no  evidence  to  sustain  the  case 
of  voluntary  escape;   but  that  there  was  evidence 
against  the  defendant  on  the  second  count  of  the  sum- 
mons and  pUint,  and  declined  to  non-suit    The  de- 
fendant's case  was  then  gone  into;  the  defendant  was 
first  examined;  his  evidence  was  that  he  was  marshal 
of  the  Msrshalsea  of  the  Four  Conrta;  that  Mr.  Pil- 
kington  was  the  deputy-marshal ;  that  he  was  appointed 
by  the  Oovemment^  and  not  by  the  witness.     The 
body  of  the  prisoner  Farrington  was  received  by  the 
witness  himself.    The  escape  occurred  on  the  7th 
September,   1863;    he,  the  marshal,  was  then   on 
leave,  a:id  was  absent  about  a  fortnight     There  are 
eight  hatchmen;  the  batch  is  the  only  means  of  en- 
trance into  the  prison:  of  the  escape,  he,  the  witness, 
knew   nothing  of  his  own  knowledge.     On  cross- 
examination,  the  defendant  said  that  he  was  absent  at 
the  time  of  the  escape  on  leave,  though  strictly  speak- 
ing he  had  not  leave  of  absence;  his  custom  was  to 
apply  for  leave  to  the  general  inspector,  stating  his 
wish  to  be  absent  from  such  a  day  to  such  a  day; 
bnt  in  the  present  case  he  did  apply  about  a  week  before 
the  7th  September,  and  on  nnce  looking  into  the  books 
of  the  inspector  at  the  Castle,  he  found  that  on  this  occa- 
sion his  leave  had  not  been  entered,  and  he  got  no 
answer  from  the  inspector.     On  other  occasions  his 
leave  had  been  entered  ?rithont  getting  any  answer; 
however,  the  fact  was,  that  not  receiving  any  answer 
on  that  occasion,  he  took  for  granted  that  he  bad  leave 
and  was  absent.     Several  othei   witnesses  were  exa* 
miued  to  prove  that  the  prisoner  did  not  escape  out 
through  the  hatch ;  that  he  got  over  the  wall  of  the 
prison  racket-court  and  that  there  was  a  ladder  Uid 
on  the  ground  in  the  racket-court  the  night  of  tbe 
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escape;  it  was  left  there  by  some  workmen  who  bad 
been  repairing  the  wall ;  it  was  a  very  weighty  forty 
foot  ladder,  which  no  one  man  could  move,  and  one  of 
the  witnesses,  who  was  a  prisoner  on  the  night  of  the 
escape,  swore  that  he  saw  Farrington  on  that  night  on 
the  top  of  the  wall  of  the  racket-court,  which  was  the 
ontaide  prison-wall,  from  which  be  could  easily  get 
into  the  street  and  out  of  the  prison.  The  rules  of  the 
prison  under  the  1 9  <&  20  Vict.,  c  68,  dated  29th  Aug., 
1 859f  were  put  in  evidence.  This  closed  the  defendant's 
case.  The  jury  fonnd  for  the  plaintiff  damages  £  15  15s. 
The  learned  judge  reserved  liberty  for  the  defendant 
to  move  the  Court  to  have  a  verdict  entered  for  the 
defendant,  if  the  Court  should  be  of  opinion  that  the 
pluntiff  ought  to  have  been  non-suited,  or  on  the 
evidence  that  he  should  hmve  directed  a  verdict  for  the 
defendant. 

Sidney^  Q.C.,  now  appeared  to  shew  cause  against 
making  absolute  the  conditional  order.— The  prisoner 
here  was  in  the  custody  of  the  marshal,  and  he  must 
be  held  responsible  for  the  prisoner's  escape.  By  the 
Ist  section  of  the  5  &  6  Vict.,  c.  95,  a.  1,  which  was 
mn  Act  for  consolidating  the  Fonr  Courts  Marshalsea, 
Sherifb's  Prison,  and  City  Marshalsea,  aud  for  regu- 
lating the  Fonr  Courts  Marshalsea  in  Ireland,  it  was 
enacted  that  no  person  shall  be  in  future  imprisoned 
lor  debt  in  Newgate,  or  in  the  City  Marshalsea, 
which  was  the  SherilTs  prison,  and  that  after  the  lOtb 
of  August,  1 842,  no  committal  shall  be  made  by  any 
court  to  the  City  Marshalsea  or  Sheriff's  Prison,  or 
to  Newgate,  fbr  debt,  and  that  after  the  passing  of 
that  Act,  tho  prison  of  the  Four  Courts  Marshalsea 
ahall  be  the  only  gaol  for  all  debtors,  bankrupts,  or 
other  persons  who,  before  the  passing  of  that  Act, 
might  have  been  imprisoned  in  the  Pour  Courts  Mar- 
shalsea, City  Marshalsea,  or  the  Sheriff's  Prison,  and 
that  thenceforward  **  the  persons  imprisoned  in  the 
Fonr  Courts  Marshalsea  shall  be  there  in  the  custody 
of  the  marshal,  from  whatever  court,  or  by  whatever 
legal  process  they  shall  severally  have  been  commit- 
ted; and  all  securities  taken  by  any  officer  of  the  Fonr 
Courts  Marsh.<ilsea  shall  enure  for  securing  the  per- 
formance of  the  like  duty  respecting  the  prisoners  who 
shall  be  confined  in  the  same  prison  under  this  Act." 
ft  has  been  decided  under  that  section  of  the  Act  that 
All  persons  confined  in  the  Marshalsea  are  in  the  cus- 
tody of  the  marshal — Ex  parte  Higgina  (9  Ir.  Law, 
414).  The  following  b  the  marginal  note  m.Re 
LampUre  (2  Ir.  Jnr.  291)— ''The  sheriff  of  the 
county  of  the  city  of  Dublin  has  not  the  custody  of 
a  defendant  anested  under  a  civil  bill  decree,  or  a 
special  warrant  directed  to  the  plaintiff;  nor  has  the 
sheriff,  since  the  passing  of  the,  5  &  6  Vict.,  c.  W% 
the  custody  of  debtors  confined  in  the  Four  Courts 
ICarshalaea;  both  these  classes  of  creditors  are  in  the 
custody  of  the  marshal  only."  The  question  now  for 
the  Court  to  consider  is,  assuming  the  marshal  to 
be  lawfully  absent  from  the  marshalsea,  is  he  respon- 
sible for  an  escape  effected  while  lawfully  absent, 
through  the  misconduct  or  carelessness  of  his  deputy? 
In  AUept  V.  Eylea  (2  H.  Black.  108),  it  was  held 
that  an  action  of  debt  would  lie  against  a  gaoler  for 
the  escape  of  a  prisoner  in  execution,  though  the 
escape  were  ?rithout  the  knowledge  of,  and  without 
aajr  fkttlt  whatsoever  on  the  part  of  the  gaoler,  who. 
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in  such  case,  can  avail  himself  of  nothing  but  the  act 
of  (rod  or  the  King's  enemies  as  an  excuse.  Tha 
whole  law  of  escape  is  laid  down  in  that  case.  A 
gaoler  is  liable  for  every  escape  which  does  not  arise 
from  tho  act  of  God  or  the  King's  enemies,  and  any 
escape  within  those  two  exceptions,  is,  by  construction 
of  law,  a  negligent  escape. — 1  Roll  Abr.,  808,  tit. 
Escape;  Dyer,  66,  b.,  4  Co.  84.  And  it  appears 
from  the  Year  Book,  33  Hen.  6,  1,  that  If  a  num- 
ber of  the  King's  subjects  who  are  unknown  break 
open  the  prison  in  the  night,  aud  set  the  prisoners 
loose,  in  that  the  marshal  shall  be  charged  for  negli- 
gently keeping  them.  Even  fire,  unless  it  b  from 
lightning,  is  no  excuse.  [Hughes^  B. — The  question 
here  is;  was  the  deputy  marshal  who  was  in  charga 
of  the  gaol  on  the  night  of  the  escape,  the 
gaoler,  the  only  gaoler,  and  if  so,  b  the  marshal 
exonerated?]  The  marshal  is  answerable  fbr  the  ne- 
glect of  his  deputy.  Previous  to  the  passing  of  the 
19  &  20 'Vict.  c.  68,  the  marshal  would  have  been 
clearly  liable  for  the  omission  or  breach  of  duty,  or 
negligence  of  his  deputy,  and  there  is  nothing  in  that 
Act  to  exonerate  the  marshal  By  that  Act,  whiph 
was  an  Act  to  amend  the  laws  relating  to  prisons  in 
Ireland,  the  jurisdiction  of  the  Court  of  Queen's  Bench 
was  transferred  to  the  Lord  Identenant.  The  17th 
section  is  as  fellows: — ^'  So  much  of  the  123rd  sect, 
of  the  Prisons'  Act  as  provides  that  one  deputy  mar- 
shal of  the  Four  Courts  Marshalsea,  three  hatchmen, 
and  all  inferior  officera  necessary  for  the  safe  custody 
of  the  prisoners,  or  the  discipline  of  the  prison,  shall 
be  appointed  and  paid  by  tlie  marshal  of  such  mar- 
shalsea, is  hereby  repealed;  and  such  deputy  marshal, 
hatchmen,  and  inferior  officers  as  aforesmd,  shall,  from 
and  after  the  passing  of  this  Act,  be  appointed  and 
removable  at  the  will  and  pleasure  of  the  Lord  Lieu- 
tenant; and  the  deputy  marshal,  hatchmen,  and  infe- 
rior officers,  shall  be  paid  such  salaries  as  the  Lord 
Lieutenant,  with  the  sanction  of  the  Commissioners  of 
her  Majesty's  Treasury,  shall  in  that  behalf  direct." 
The  Legislature,  by  that  section,  has  taken  the  power 
both  of  appointing  and  removing  the  officers  of  the 
prison  from  the  marshal,  and  has  vested  same  in  the 
Lord  Lieutenant;  bat  it  has  by  no  means  altered  the 
custody  of  the  marshal,  and  all  the  responsibilities 
that  were  cast  upon  him  before  the  coming  into  ope- 
ration of  this  last  Act  in  1856,  still  remain  to  be  cast 
upon  him.  No  doubt  but  there  was  negligence  in  allow- 
ing the  ladder  to  remain  m  the  racket-court,  and  evi- 
dence was  given  to  shew  that  Farrington  was  seen  on 
the  wall  of  the  racketconrt  that  night.  It  is  snbmitted 
that  the  mere  power  of  appointment  and  removal  of 
the  officer  by  the  Lord  Lieutenant,  did  not  relieve  the 
marshal  of  his  responsibility.  Again,  the  absence  of 
the  marshal  on  that  night  is  no  ground  fbr  shewing 
that  the  deputy  was  the  gaoler.  Whether  he  was  therd 
or  not,  the  custody  of  the  prisoner  is  in  the  nuushal 
alone. 

DawMf  Q.C.,  appeared  for  the  defendant.— -Two 
questions  are  fo/  the  consideration  of  the  Conrt— 
First,  assuming  that  the  marshal,  on  the  night  of  the 
escape,  had  the  tnstody  of  the  prisoners,  can  the  mar- 
shal be  responsible  for  an  escape  which  occurs  throngh 
the  negligence  or  incompetency  of  the  officers  of  the 
prison,  the  manhal  not  baring  the  power  to  appoint 
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competent,  or  to  remove  incompetent,  officers  from 
their  sit  nations?  Second — wns  the  prisoner,  on  the 
night  of  the  escape,  in  the  custody  of  the  marshal,  or 
was  he  in  the  custody  of  the  deputy  marshal,  suppos- 
ing the  marshal  to  be  legally  absent— or,  In  other 
words,  who  vras  the  keeper  of  the  Jail  on  that 
night?  On  the  first  qaestion,  the  general  law 
cannot  be  controverted  that  the  gaoler  is  respon- 
sible for  escape  in  all  cases  save  by  the  act  of  Grod  or  the 
Queen^s  enemies.  Before  the  19  &  20  Vict.  c.  68, 
the  marshal  wonld  have  clearly  been  liable;  bnt  now 
the  law  ia  quite  different.  By  the  7th  Geo.  4,  c  74, 
sect  1 2'),  it  was  provided  that  one  deputy  marshal  of 
the  Four  Courts  Marshalsea,  three  batchmen,  and  all 
inferior  officers  necessary  for  the  safe  custody  of  pri- 
soners, or  the  discipline  of  the  prison,  shaU  be  ap- 
pointed and  paid  by  the  marshal  of  the  Marshalsea. 
The  marshal  was,  no  donbt,  then  liable;  he  was  re- 
sponsible for  the  efficiency  of  his  own  officers,  whom 
he  might  appoint  or  dismiss  at  his  pleasure,  bat  it 
wonld  be  intolerable  if  the  marshal,  since  the  passing 
of  the  19  &  20  Vict.,  conld  be  held  liable  for  the  ne- 
gligence of  officers  over  whom  be  had  no  control  By 
the  1 7th  section  of  that  Act,  the  Lord  Lieutenant 
was  empowered  either  to  appointor  remove  all  officers; 
thenceforward  all  the  officers  of  the  prison  became  the 
servants  of  the  Lord  Lieutenant,  and  ceased  to  be  the 
servants  of  the  marshal  If  the  deputy  and  the 
officer  were  gnilty  of  negligence  in  leaving  the  ladder 
in  the  pri^n  racket  court,  the  marshal  could  not  exer- 
ci«e  any  control  over  them,  or  pushing  the  case  fiirther 
still,  if  the  officer  aid  in  the  escape,  can  it  be  con- 
tended thtt  the  defendant  is  liable  for  such  misconduct? 
If  then  the  officer  leu  out  a  prisoner,  or  contributes  by 
his  negligence,  then  the  action  lies  against  the  officer, 
who  is  quite  independent  of  the  gaoler.  I  admit  the 
mie  respondeai  superior  applied  when  the  marshal 
employed  his  officers.  The  9  Anne,  ch.  7,  as.  L  &  2, 
(Irish),  which  was  an  Act  for  the  better  preventing 
escapes  out  of  the  prison  of  the  MarMbalseaof  the  Four 
Courts,  makes  the  sheriff  liable  for  an  escape  of  a 
prisoner.  Since  the  passing  of  the  5  &  6  Vict,  c 
95,  abolishing  the  Sheriff's  Prison,  the  Marshalsea 
has  become  the  Sheriff's  Prison,  and  the  prisoners 
were  held  to  be  in  the  sheriff's  custody.  In  the  case 
ali  Ex  parte  Higgma  (9  Ir.  Law,  41 9)»  it  was  held 
that  the  Marshalsea  was  the  Sheriff's  Prison.  Chief 
Justice  Doherty  there  says,  *<  In  point  of  fact,  the 
prisoner  is  in  the  safe  l^eeping  of  the  marshal ;  in 
point  of  law,  he  is  in  that  of  the  sheriff."  And  Judge 
Ball,  in  the  same  case,  when  delivering  Judgment, 
says,  *'  It  appears  to  me  that  it  was  not  the  intention 
of  the  Act  (which  abolished  the  Sheriff's  Prison)  to 
divest  the  sheriff  of  the  legal  character  in  which  he 
stood  towards  the  prisoner,  by  enacting,  as  I  conceive 
it  did  in  substance,  tliat  for  the  future  the  marshal 
ahoold  have  tha  aetual  custody  of  the  prisoner,  as  the 
sheriff's  gaoler  had  before.  At  the  same  time  it  may 
be  j  ust  and  reasonable,  lh)m  the  circumstance  of  the  mar- 
shal not  being  appdnted  by  the  sheriff,  that  the  latter 
fthould  not  be  held  liable  for  an  escape  of  the  prisoner 
from  the  marshal's  custody,  or  otherwise  answerable 
for  his  acts  or  omissions.''  Apply  this  to  the  present 
system,  and  can  the  marshal  be  held  liable  for  his 
depotyi  whom  he  haa  not  appointed?    Second  ques- 


tion— The  marshal  cannot  be  held  responsible  for  the 
escape.  The  marshal  was  away  on  leave,  and  the 
duty  then  devolved  on  the  deputy  marshal  The  37th 
of  the  rules  framed  under  the  authority  of  the  19  & 
20  Via  c  68,  sec.  3,  declares  that  *' All  powers  of  in- 
spection and  punishment  of  prisoners  vested  under 
these  mles  in  the  marshal  or  his  deputy,  shall  extend 
to  the  local  inspector  of  the  Four  Courts  Marshalsea 
for  the  time  being,  and  to  the  deputy  marahal  during 
the  illness  or  absence  from  any  cause  of  the  said  mar* 
shal;"  and  this  rule  was  discussed  in  the  case  of 
Carpenter  y,  Teding  (13  L  C.  L,  527). 

Buchanan  followed  on  the  same  side.* — ^The  com- 
mon law  relationship  of  principal  and  deputy  which  ex- 
isted t)etween  the  marshal  and  depnty  marshal  has  been 
destroyed  hy  the  Act  giving  the  appointment  of  the 
office  to  the  Lord  Lieutenant,  and  before  the  pasamg  of 
the  19  &  20  Vict.,  his  act  wonld  have  been  the  act 
of  the  marshal  In  Lea  Termes  de  la  Ley,  tit.  d^- 
tie,  ''  a  depnty  hath  not  any  estate  or  interest  in  the 
officer,  bnt  is  only  the  shadow  of  the  officer,  and  doth 
all  things  in  the  name  of  the  officer  himself,  and  no- 
thing in  his  own  name,  and  ibr  which  liis  grantor 
shall  answer;  what  is  done  by  the  depnty  is  done 
by  the  principal,  who  may  displace'  him  at  his  plea- 
sure.—Per  Holt,  C.  J.,  L  Salk.,  pp.  18,  19;  Sedl^ 
V.  M'Gowen  (7  1.  C.  L,  436). 

May  6. — FiTZOERALD,  B.,  said  that  he  wished  to 
call  the  attention  of  counsel  to  an  old  case,  MitUnCa 
case,  (4  Rep.  34,  Pasch.  26  Ely.)  at  the  end  of  which 
case  the  following  occurs,—.*^  that  it  was  resolved  by 
all  the  judges  that  the  grants  of  the  custody  of  the 
gaols  of  the  counties  either  by  King  Henry  VllL  or 
afterwards  granted  by  patent  were  utterly  void;  for- 
asmuch as  the  onstody  of  them  belongs  to  the  office 
of  sherifi^  who  being  immediate  officer  of  the  king*!! 
courts,  should  answer  ibr  escapes,  and  shall  be  sub- 
ject to  amerciaments  if  he  has  not  the  body  in  court 
npon  process  directed  to  him,  &&  It  is  reason  that 
he  shall  put  in  such  keepers  of  the  said  gaols,  for  whom 
he  will  answer  according  to  the  pnrvien  of  the  Act  of 
14  Ed.  IIL;  and  therefore  it  wonld  be  against  stl 
reason  that  he  should  answer  for  escapes  out  of  the 
said  gaols,  and  that  he  should  be  subject  to  amercia- 
ments for  not  having  the  bodies  of  prisoners,  &c ;  and 
yet  another  should  have  the  keeping  and  custody  of 
the  gaol"  We  cannot  hold  in  the  present  instance 
that  an  officefiUed  by  Act  of  Parliament  is  void. 
By  the  19th  &  20th  Victoria,  chapter  68,  secUon 
17,  the  depnty  marshal,  hatchman,  and  inferior  offi- 
cer of  the  Four  Courts  Marshalsea  shall  be  appohited  by 
the  Lord  Lieutenant;  and  bj  the  18th  section  all  the 
other  prison  officers  all  over  IreUind  are  to  be  appointed 
by  the  Board  of  Superintendence.  By  the  20th  sec- 
tion of  the  Act  just  mentioned  every  person  who  shall 
be  nominated  or  appointed  as  therein  provided  to  the 
office  of  governor  of  any  prison  by  the  Board  of  Su- 
perintendence shall  immediately  after  his  nommatioa 
to  such  office,  and  before  he  shall  enter  upon  the  dn- 
ties  thereof,  enter  into  a  recognizance  in  such  sum  as 
the  Board  of  Superintendence  shall  direct;  the  oondi- 
tion  of  which  recognizance  shall  be,  that  snob  gove^ 
nor  shall  faithfully  discharge  the  duties  of  his  office 
while  he  shall  hold  same;  and  that  «'heahall.mdemni^ 
and  save  haimlesa  every  aheriff  and  eveiy  other  pv- 
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son  lh)m  all  loss,  costs,  damages,  and  expenses  which 
anj  snch  sheriflf  or  other  person  shall  incar,  sostaia, 
or  be  liable  to  by  reason  of  any  escape  of  any  prisoner 
in  the  charge  of  snch  goyemor."  No  donbt,  the 
principle  adopted  by  the  Legislature  conflict  with  that 
which  was  decided  in  MUtoiCe  ccue.  We  are,  how- 
ever, here  dealing  with  an  Act  of  Parliament  and  not 
with  patents. 

May  9- — SerjL  Armstrong,  with  Sidney,  Q.G. — ^It  is 
plain  that  the  creditor  who  has  been  damnified  mnst 
hare  an  action  against  somebody  or  other.  I  will  endea- 
Tonr  to  show  that  against  the  sheriff  he  has  no  re- 
medy. I  shall  commence  with  10  William  IIL,  ch. 
9.  By  the  lOth  section  of  that  Act  the  appointment 
of  the  marshal  of  the  marshalsea  was  in  the  Cronn, 
and  exercised  by  the  chief  governor  of  this  country; 
and  it  so  remains  nntil  the  General  Prisons  Act, 
which  altered  the  law — Lampiere'e  case  (2  Ir.  Jnr. 
291)  decides  that  the  sheriff  has  not  the  custody  of 
the  prisoner  in  the  marshalsea  since  the  passing  of 
the  5  &  6  Vic.  ch.  95—Wightman  v.  MuUens  (2 
Strange,  1226).  The  3rd  sect  of  8  Anne,  ch.  7,  de- 
clares tho  marshal  of  the  Fonr  Courts  liable  for  the 
escape  of  any  person  out  of  his  custody.  In  Sir  Oeorge 
ReynePs  case  (9  Rep.  98)  it  is  laid  down  that  he  who 
occupies  or  has  tie  custody  of  a  gaol,  by  right  or 
wrong,  shall  be  charged  with  the  escapes  of  prisoners 
— 2  Inst  379-382.  Gould  it  be  tolerable  that  our 
action  would  be  against  the  deputy  or  against  the 
hatchman?  The  marshal  then,  and  he  alone,  is  re- 
sponsible for  all  acts  save  the  act  of  God  and  the 
Qneen's  enemies.  The  office  of  marshal  was  not  thrust 
on  him — nobody  compelled  him  to  take  it;  it  is  one 
of  emolnmont,  and  he  must  take  it  with  all  its  risks, 
and  that  of  escape  is  one  of  them.  But  in  the  case 
of  a  sheriff  the  office  is  thrust  upon  him;  he  is  com- 
pelled to  take  it  against  hb  will;  and  yet  though  an- 
paid  he  is  answerable  for  escapes;  a  muUo  fortiori  is 
the  paid  officer,  whom  nobody  pressed  to  take  the 
office,  liable. 

Dowse,  Q.O.,  thought  that  the  case  hewasreferredto 
by  Baron  Fitsgerald  was  in  point.  There  it  was  decided 
that  tho  gaoler  who  had  the  responsibility  of  keeping  and 
detaining  the  prisoner,  must  allow  him  the  opportunity 
of  ^>pointing  his  servants.  By  the  14  Edw.  IV.  c  I0» 
Eng.,  it  was  enacted  *'  that  the  sheriffs  shall  have  the 
cnstoidy  of  the  caols;  and  that  they  will  put  in  snch 
keepers  for  whom  they  will  answer.**  And  that 
Act  js  extended  to  Ireland  by  Poyning's  Law,  19 
Hen.  VIL  c  10;  and  ui  this  case  it  Is  endeavoured  to 
make  the  marahalt  who  has  not  the  appointment  of 
his  servants,  responsible. 

PiooT,  G.B. — It  appears  to  me  that  this  case  does 
not  turn  upon  the  old  law,  bat  entirely  upon  the  re- 
cent Acts  of  Parliament  which  deal  ?rith  the  marshal 
of  the  marshalsea.  The  last  statute  vests  in  the  Lord 
laeatenant  the  right  of  appointing  the  deputy  as  well 
as  the  marshal.  From  the  earliest  times  it  has  been 
the  law  that  the  person  who  W  the  custody  of  the 
prison  is  responsible  for  the  escape  of  prisoners  in  all 
cases  except  when  the  escape  is  caused  by  the  act  of 
God  or  the  king's  enemieB.  Under  the  Prisons  Act,  7 
Geo.  IV.,  di.  74,  the  m^rshid  was  i4)pointed  by  the 
Lord  Lieutenant  Befbre  the  5  &  6  Vic  ch,  95, 
the  sheriff  had  the  common  law  right  of  imprisoning 


debtors  wherever  he  pleased,  but  that  power  was  de* 
stroyed  by  the  1st  section  of  that  statute  which  con- 
tains this  remarkable  passage,  that  after  the  passing 
of  that  Act  the  prison  of  the  Fonr  Gonrts  Marshlsaea 
should  be  the  only  prison  for  all  prisoners  who,  before 
the  passing  of  the  Act,  might  be  imprisoned  in  New- 
gate  or  in  the  city  marshalsea  or  sheriff's  prison. 
Now,  that  statute  considerably  abridged  the  Gommon 
Law  power  of  sheriffs.  A  very  early  distine- 
tinctton  prevailed  between  debtors  and  malefactors; 
debtors  might  be  imprisoned  in  any  prison  the  sheriff 
might  please;  but  nnder  the  5  &  6  Vic  it  is  incum- 
bent on  the  sheriffs  to  imprison  debtors  in  the  mar- 
shalsea, and  the  prisoner  is  then  in  the  custody  of  the 
marshal  We  are  not  now  considering  what  the 
Gourt  of  Gommon  Pleas  did  in  the  case  of  Re  Hig- 
gins.  It  is  enough  now  to  say  that  the  prisoner  was 
in  the  custody  of  the  marshaL  We  are  now  dealing 
with  the  last  Act,  which  is  very  fntile  in  its  provisions. 
It  does  make  the  marshal  responsible  for  the  conduct  of 
those  over  whose  appointment  he  has  no  power  w  hatever. 
If  the  prisoner  escape  he  is  liable  without  being  able 
to  provide  for  the  appointment  of  a  proper  officer; 
but,  on  the  other  hand,  il  would  be  a  grievoua  hard- 
ship if  the  suitors  were  to  be  left  withoot  a  remedy.  It 
does  seem  very  difficult  to  mfuntain  under  this  Act 
that  the  sheriff  is  responsible;  but  it  would  be  a  most 
inadequate  remedy  if  suitors  were  driven  to  make  re- 
sponsible the  humble  servants  of  the  gaol  The  18th 
section  vests  the  appointment  of  the  officers  of  the 
county  gaob  in  the  Board  of  Superintendence;  and 
yet  the  sheriffs  are  not  exonerated  by  the  change 
That  they  are  not  exonerated,  is  evident  from  the  fact 
that,  after  theur  nomination  by  the  Board  of  Superin- 
tendence, every  gaoler  or  governor  of  a  prison  shall,  by 
virtue  of  the  1 7th  sect  of  the  Act  (19  &  20  Vic.  c  68),  as 
a  condition  precedent  to  his  entering  on  the  duties  of  hie 
office,  enter  into  recogniaances  that  he  will  save  the  she- 
riff harmless  from  the  damages  he  may  incur  by  reason 
of  the  escape  of  a  prisoner  m  the  charge  of  the  gaoler. 
No  doubt,  it  was  resolved  by  all  the  judges  of  England 
m  MiUofCs  case^  that  the  appointment  of  his  officer 
was  incident  to  the  office  of  sheriff;  yet  here  the  Act 
of  Parliament  exactly  stepped  in  and  did  the 
very  thing  that  the  judges  said  would  be  against  rea« 
son.  *  Now,  that  being  so  with  regard  to  the  sheriff's^ 
who  ar^  unpaid  officers,  can  we  hold  that  the  mar- 
shal, who  is  a  paid  officer,  is  exonerated?  The  ver- 
dict moat  be  entered  for  the  plaintiff. 

Cttttm  shown  allowed. 


Iv  RB  Mattrxw  Dalt— 4^  dl* 

Habeas  coipus^SO  ^  21  Vie^c  60,  jv.  185  4  186 
~^ReeommitmeiU  to  prison  withoiU  warranL 

A  witness  committed  by  the  jfidge  of  the  Bank- 
ntpi  Court  for  unsaHtfaOorHy  answering  questions 
put  to  hun  on  examinaiion  in  a  bankrupt  matter^ 
was  again  broi^ht  upforfurther  examination^  and 
recommitted  without  a  warrant.  The 
UHuheldbad. 
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This  case  eanfe  before  the  Coart  on  retain  to  a  writ 
of  habeoi  carpus,  which  writ  was  in  the  form  follow- 
iog,  was  directed  to  the  governor  of  the  gaol  of  Eil- 
mainham: — **  Victoria,  ^»  to  the  Governor  of  the 
jail  at  Kilmainbam,  in  the  County  of  Dublin,  greeting. 
We  command  jon  that  70a  have  the  body  of  Matthew 
Daly,  by  whatever  name  he  may  be  called,  detained 
in  oar  prison,  nnder  your  custody,  as  we  are  informed 
together  with  the  dayandcanseofhis  caption  and  deten- 
tion before  the  Barons  of  oar  Exchequer,  at  the  Queen's 
Court,  Dublin,  on  Thunsday,  the  21st  of  April,  Inst.; 
so  that  the  said  barons   having  seen  the  cause,  do 
what  is  right,  and  according  to  the  laws  and  customs 
of 'that  part  of  car  United  Kingdom,  called  Ireland, 
ought  to  be  done  in  this  behalf  and  have  you  then 
this  writ,  witnesSi''  &c      In  obedience  to  the  above 
writ,  the  prisoner  was  brought  up  on  the  21st  April, 
when  counsel  for  the  prisonerapplied  for  his  discharge 
on  the  facts  which  were  disclosed  in  the  affidavits;  it 
appeared  therefrom  that  t  he  prisoner  was  a  shopkeeper  re- 
sidingat  Ballyjamesdoff  inthe  County  of  Cavan;  that  he 
was  brought  up  to  Dublin  in  the  month  of  January 
last  to  be  examined  in  the  matter  of  Felix  M^Caon,  a 
bankrupt,  before  Judge  Lynch,  one  of  the  judges  of 
the  Court  of  Bankruptcy  and   Insolvency  in  Ireland; 
that  he  was  examined  for  foar  consecutive  days  in 
the  month  of   February,    1864,    on    the    8th  of 
which  month  he  was  committed  to  prison  at  EHlmain- 
ham  under  the  warrant  of  said  judge  for  ansatisfactory 
answering,  pnrauant  to  the  d85th  section  of  the  Irisii 
Bankraptcy  and  Insolvency  Act,  20  &  21  Vict  c  60, 
from'  which  time  he  remained  in  the   Kilmainham 
prison  until  the   14th    April,  when  he  was  again 
brought  op  for  further  examination  under  the  warrant 
of  said  judge,  upon  which  last-mentioned  occasion  a 
motion    on    noticj  was    brought  on    for   his   dis- 
charge, and  refused  with  costs,  and  he  therenpon 
ifas   recomm?tte<l,    but   without  a  waiTant,  neither 
was  the  prujouer  furnished  with  a  copy  of  his  exami- 
nation within  twenty-four  hours  after  his  recommittal. 
Herrin,  Q.C.,  Sidney,  Q.  C,  and  Letoy  were  for 
the  prisoner.— The  prisoner  is  entitled  to  be  discharged 
on  two  grounds;  firstly,  he  was  recommitted  on  the 
14th  April  without  a  warrant  therefor;  secondly,  even 
supposing  the  second  committal  good,  he  was  entitled 
to  his  discharge  on  the  ground  of  not  being  furnished 
within  twenty-four  hours  thereafter,  with  a  copy  of 
his  examination;  his  recommittal  was,  under  the  885 th 
section,  for  not  answering  such  questions  as  had  been 
put  to  him  to  the  satisfaction  of  the  Court,  and  by  the 
386th  section,  it  was  provided  that  *'  in  any  warrant 
of  committal  of  any  person  by  the  Court  for  refusing 
to  aubM  er  any  question,  or  for  not  fully  answering  to 
the  satisfaction  of  the  Court,  or  for  refusing  to  sub- 
scribe his  examination!  it  shall  not  be  necessary  to  set 
forth  or  specify  any  questions,  nor  any  part  of  the  ex- 
amination of  the  person  so  committed,  bat  it  shall  be 
sufficient  to  refer  in  said  warrant  to  the  examination 
or  deposition  of  the  person  as  remaining  on  the  file 
of  proceedings,  and  to  specify  in  the  said  warrant 
the  precise  date  of  the  examination  or  deposition  re- 
ferred to;  Provided,  however,  that  in  every  case  in 
which  any  person  shall  be  so  committed  for  refusing 
to  answer,  or  for  not  fully  answering  any  question  put 
to  him,  every  such  question  shall  be  specified  in  the  exa- 


mination or  deposition  of  the  person  committed,  re- 
muning  on  the  file  of  the  proceedings,  and  so  referred  (0 
as  aforesaid;  and  provided  that  a  copy  of  said  ex- 
amination or  deposition  so  reforred  to  shall  be  deli- 
vered persoinally  to  the  person  committed  within  twenty 
four  hours  next  after  his  actual  committal  to  prisoo,  and 
in  default  of  the  copy  being  delivered,  the  pereoa 
committed  shall  be  discharged  from  custody  dtber  by 
the  Court  or  by  the  judge  before  whom  such  person 
may  be  brought  by  habea*  eorpm^*^  &c.  This  sectioo 
of  the  Act  was  not  complied  with ;  neither  was  the  pri- 
soner committed  on  a  warrant  at  his  second  comoiittsl  in 
the  form  prescribed  by  the  387th  sect  of  the  same  Act 
In  Coomh^i  case  (2  Rose  Bank.  Rep.  396j,  the  mar- 
ginal note  says,  **  Where  a  bankrupt  committed  by 
commissioners  is  again  brought  up  before  them  and  is 
remanded,  there  ought  to  be  a  warrant  of  recommit- 
ment." The  exact  same  practice  is  laid  down  in 
BrtnenU  ecue  (2  Rose  Bank.  Rep.  396);  in  like 
manner  it  was  held  in  Martinis  case  (5  Jur.  462;  3 
DeGex's  Bank.  Rep.  485);  that  further  deteotioa 
was  illegal  without  a  second  warrant — Ex  parU 
Dauncy  (12  M.  &  W.  271);  Ex  parts  Lampon  (1 
Mont.  &  Ayr.  245). 

Serjeant  Armstrong  (with  him  Keman^  Q.O.,  and 
Carton)  contra. — As  to  the  point  of  the  absence  of 
depositions,  though  the  Act  of  Parliament  com- 
pel the  depositions  to  be  furnished  within  twenty  foar 
hours,  still  if  there  were  no  necessity  for  the  second 
warrant,  then  consequently  there  was  no  necessity  for 
the  second  service  of  the  depositions.  The  cases  sta- 
ted on  the  other  side  are  distinguishable;  in  those  cases 
there  was  no  getting  the  record  of  the  whole  proceed- 
ings befoi^  the  Court,  and  those  cases  were  decided 
on  the  principle  that  the  whole  of  the  case  agaiost 
the  party  committed  for  unsatisfactory  answering  was 
not  before  the  Court;  here  the  proceedings  were  be- 
fore the  Court. 

PiGOT,  C.B. — ^It  appears  to  us  that  Coamh^s  cats 
is  decisive  on  the  point,  namely,  that  there  shoald  be 
a  warrant  of  committal  on  the  recommittal  on  the  i4th 
of  ApriL  The  same  doctrine  is  laid  down  is  Brtntn'i 
case,  both  of  which  were  decided  by  Lord  Eldon. 

Prisoner  disehargsi. 


Hunt  v.  Smith — Apr,  25. 

Ejectment  on  the  tUk^WiU^ConstrucUon  of-^Nao 
trial  motioTL 

Testator,  hy  wUL  dated  Sth  December^  1807,  9<*^ 
and  hequ^ihed  'Ho  his  Meet  daughter,  MS,  all  hit 
estates  in  the  lands  of  Newgardm,  for  and  during 
the  term  of  her  nalural  life,  with  remainder  to  hit 
grandson,  DJS^  and  the  heirs  male  of  hs  MT*'* 
On  the  16th  June,  1808,  hsmadsaoodiea,  *'whiA 
he  did  thereby  annex  to  his  above  will,^  wherdfy  he 
bequeathed  tohis  wife,  during  her  natural  life,  the 
lands  ofN.  O^  remainder  to  his  daughter,  Ji.  S^ 
andafier  her  death,to  her  grandson,  D.  S^  omUting 
the  words ''heirs  male  of  his  My."*  EM,thatih$ 
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estate  tad  given  ly  the  will  uxu  not  cut  down  to  a 
Ufe  eatate  bjf  the  codiciL 

In  this  case,  the  pfaintiff  shewed  cause  against 
makiog  absolnte  a  conditional  order  for  a  new  trial, 
the  8ammon»  and.  plaint  was  in  the  statutable 
form  for  ejectment  on  the  title,  for  the  lands  of 
Kewgardeo,  in  the  Coanty  of  Oalwaj,  and  the 
defence  a  traverse  of  the  plaintiff's  title.  The 
action  was  tried  before  the  Hon.  Baron  Hnghes, 
at  the  last  Galway  assizes,  when  the  jary  foand  for  the 
defendant.  The  following  appears  to  be  the  case  made. 
The  plaintiff  was  Daniel  De  Vere  Hnnt,  eldest  son  of 
Thomas  Hnnt,  deceased,  who  was  the  eldest  son  and 
heir-at-law  of  Daniel  Hunt,  upon  the  construction 
of  whose  will  and  codicil  the  parties,  both  pUintiff 
and  defendant,  insisted  that  they  were  respectively 
entitled  to  tiie  possesdon  of  the  lands  in  question. 
The  defendant,  Edward  Smith,  was  the  son  of  Daniel 
Smith,  deceased,  who  was  the  son  of  Mrs.  Margaret 
Smith,  deceased,  who  was  the  daughter  of  said  Daniel 
Boat,  the  testator.  The  following  is  an  extract  of 
the  will,  dated  the  5th  Dec.  1807—"  I  give,  devise, 
and  bequeath  unto  my  dearly  beloved  wife,  Jane 
Hnnt,  one  annuity  or  yearly  rent  or  sum  of  £100 
BterUn^  to  be  issuing,  and  paid  and  payable  out  of 
the  lands  of  Newgaidcn,  &c^  to  have,  hold,  receive 
and  take  the  said  annuity  of  £100  a-year,  to  my  said 
bdoved  wife  and  her  assigns,  for  the  term  of  her  na- 
tural life.'*  Having  given  a  power  of  distress  to 
his  said  wife,  the  will  proceeded,  **  I  hereby  give,  de- 
vise, and  bequeath  unto  my  eldest  daughter,  Margaret 
Smyth,  widow  of  the  Ute  Charles  Smyth,  Esq.,  all 
my  estate,  right,  tirle,  and  interest  in  and  to  the  lands 
of  Newgarden,  ^&,  with  every  their  rights,  members, 
and  appurtenances,  and  without  impeachment  of 
waste,  for  and  during  the  term  of  her  natural  life^  to 
her  own  sole  and  separate  use,  with  remainder  to  my 
grandson,  Daniel  Smyth,  her  only  son,  and  the  heirs 
male  of  his  body."  To  the  above  was  a  codicil,  dated 
Jane,  6,  1808,  <*The  above-named  Daniel  Hnnt  do 
hereby  annex  to  my  above  will  thb  codicil ;  to  my 
wife  1  leave  and  bequeath  daring  her  natural  life  the 
use  and  benefit  of  my  house,  offices,  and  garden  of 
Newgarden,  and  from  and  after  her  death  the  same  to 
go  to  the  ose  of  my  daughter,  Margaret  Smith,  and 
after  her  death  to  her  son,  Daniel  Smith:"  omitting 
the  words  **  heirs  male  of  the  body."  For  the 
plaintiff  it  was  msisted  that  he  was  the  heur-at-law 
of  the  testator,  that  by  the  will,  the  house  and  lands 
of  Newgarden  were  given  in  tail  male  to  Daniel  Smith, 
that  had  the  will  remained  unrevoked,  then  the  present 
defendant  would,  no  doubt,  be  in  as  tenant  in  tail 
male,  but  that  by  the  codicil  the  gift  of  the  tenancy  in 
tall  was  revoked,  and  the  tenancy  in  tail  was  cut 
down  to  a  life  estate  in  Daniel  Smith,  and  that  on  his 
death,  which  happened  some  time  in  1862,  the  heir- 
at-law  would  enter  accordingly,  and  counsel  for  the 
plaintiff  at  the  trial,  called  on  the  learned  judge  so  to 
direct  thejury.  This,  however,  his  Lordij^hip  declined  to 
do,  but  on  the  contrary  he  told  them  that  the  codicil 
was  not  a  revocation  of  the  will,  but  that  it  merely  let 
in  a  life  estate  in  the  pi-emises  to  the  testator's  widow, 
aud  that  it  did  not  otherwise  alter  the  effect  of  the 
will.    The  juj7  faund  for  th6  defendant.     On  the  first 


day  of  the  present  Term,  a  conditional  order  was 
obtained  by  the  plaintiff  for  a  new  trial  on  the  grounds 
of  misdirection  of  the  learned  Judge. 

Chas.  KeUy^  Q.G.,  (with  him  BeytagK)  now  showed 
cause  against  maJung  the  conditional  order  absolute. 
The  codicil  did  not  operate  as  a  revocation  of  the  will; 
it  merely  interposed  a  life  estate  to  testator's  widow; 
reference  must  be  had  to  the  whole  will,  which  must, 
taken  as  a  whole,  be  read  together — Jarman,  161. 
The  intention  manifestly  was  to  open  a  life  estate  for 
his  widow ;  in  place  of  the  codicil  revoking  the  will, 
the  testator  has  actually  made  use  of  the  expressions 
that  he  annexes  the  codicil  to  his  above  wilL 

HodgeMy  contra. — The  codicil  operates  as  a  reyo- 
cation  of  the  estate  tail  in  the  will,  the  codicil  merely 
gives  a  Ufe  estate.  The  two  dispositions  are  quite 
inconsistent,  and  it  is  a  rule  that  when  two  different 
dispositions  are  made,  one  inconsistent  with  the  other, 
the  Utter  disposition  will  be  carried  out,  as  indi- 
cative of  a  subsequent  intention ;  it  is  unnecessary  to 
dte  cases  in  support  of  this  doctrine.  Powell  on  Devises, 
3rd  edition,  361,  note,  where  the  cases  are  collec- 
ted.—Cum  duo  inter  se  pugnantia  reperiuntur  In  testa- 
mento  nltimum  ratum  est. — Co.  Lit.  112  b.  There  is  a 
positive  bequest  of  a  life  estate  in  the  codicil,  and  upon 
the  cessation  of  that  CHtate,  the  heir-at-law  was 
clearly  entitled,  and  a  positive  bequest  will  not  be 
controlled  by  a  reference  to  a  former  part  of  the  will, 
Jonee  v.  Calbeck  (8  Yes.  Jun.  42).  A  disposition  Ih 
a  will  and  lormer  codicil  is  not  to  stand  where  there 
is  a  disposition  at  variance  or  different  In  a  subsequent 
codicil — Patchy.  Oravee  (3  Drew.,  347);  Sandford 
V.  Sandford  (1  De  G.  &  S.,  67);  Poore  v.  Wright 
(3  L.  T.  N.S.  773);  it  Is  a  canon  that  the  intention 
of  the  testator  must  be  carried  out. 

Morris,  Q.  C,  followed  on  the  same  side. 

Beytagh^  in  reply,  cited  Cowan  ▼.  Marshall  (Cro. 
EL  721);  Persse  v.  Daly  (9  1.  E.  508);  Pilsworth 
V.  ikfoM  (14  Ir.  Chan.,  163).  There  a  testator  be- 
queathed £12,000  among  his  younger  children,  and 
his  hotuehold  Jumiture  and  live  and  dead  stock  to 
such  of  his  daughters  who  should  attain  twenty  one; 
and  he  bequeathed  other  portions  of  his  propeity,  real 
and  personal,  to  his  children,  and  the  residue  of  bis 
property  to  his  daughters.  He  made  a  codicil  to  his 
will  commencing  thus: — ^*' Codicil  to  my  will  of  the, 
&C.  Four  of  my  children  having  died  since  the  exe- 
cution of  said  will,  1  alter  the  disposition  of  my  pro- 
perty as  follows."  He  bequeathed  £4,000  to  each  of 
his  three  daughter? ;  and  in  case  of  one  dying  unmar- 
ried, her  portion  to  go  to  the  survivor;  but  in  the 
event  of  one  or  more  dying  unmarried,  her  portion  to 
go  among  her  sons ;  and  he  bequeathed  to  his  two 
surviving  sons  the  remainder  of  his  property,  in 
equal  proportions,  of  whatever  kind  it  might  consist, 
at  the  time  of  his  death.  He  gave  certain  directions 
as  to  the  management  of  mills  which  he  held  in  part- 
nership, and  devised  his  property  over  in  the  event  of 
his  sons  dying  without  issuOi  and  appointed  executors 
of  the  codicil  as  of  '*  his  last  will  and  testament."  It 
was  held  that  the  bequest  of  the  household  Jumiture 
In  the  will,  &&,  was  not  revoked  by  the  codiciL 

FnzGXBALD,  B. — It  would  appear  that  the  inten- 
tion of  the  testator  was  that  the  codicil  and  the  will 
should  bo  read  as  one,  for  be  makes  reference  to  the 
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will.  Mid  he  expressly  annexes  the  oodicil  to  his  wilL 
The  testator  does  not  revoke  to  the  codicil  a  gift  which 
he  makes  in  the  will — ^namely,  a  tenancy  in  tail.  It 
does  appear  that  his  intention  was  merely  to  interpose 
a  life  estate  for  hb  widow.  The  canse  shewn  most 
be  allowed. 

CoiUH  $hewn  aUowed, 


DoWD  V.  PiBCY — April  23. 

Pleading — Embarrassing  defence. 

To  a  eummoni  and  platntjor  aataulting  and  impri- 
eomng  the  pkuniijpe  wife^  the  defendant  mtooii- 
tiaUy  pleaded  by  wag  of  justification  thai  the  de- 
fendant was  a  ooUector  ofpubUc  cees^  and  that  the 
plaintiff  had  acted  as  his  servant  in  collecting  the 
said  public  oess^  and  that  having  collected  and  ob- 
tained certain  moneye  he  *^  retained  same^  and 
did  not  pay  over  same,  or  any  part  thereof  to  de- 
fendant; that  having  been  injormed^  and  verily 
believing  that  pkdntiff  had  fraudulent^  em- 
bessfled  said  moneye^  and  having  reasonable  cause 
for  mupetitxng  that  plaintiff^e  wife^  well  knounng 
said  moneys  to  have  been  fraudulently  embesxUd  as 

•  qfmsaid^  had  the  said  numks  in  her  posssssion  at 
the  Urns  of  the  alleged  assault  and  imprisonment, 
dejendani  gave  her  into  custody,'^  4re»  The  defence 
woe  ordered  to  be  amended  on  the  ground  that 
there  was  no  positive  allegation  that  a  felony  had 
been  committed 

Ten  was  an  application  that  the  defence  to  the  first 
paragra{A  of  tike  snmmons  and  plaint,  the  two  several 
defences  to  the  second  paragraph,  the  second  detoce 
to  the  third  paragraph,  the  defence  to  the  fourth  pa- 
ragraph, and  the  defence  to  the  fifth  paragraph  respec- 
tively, be  set  aside  npon  the  gronnds,  that  they 
were  so  framed  as  to  prejndice,  embarrass  and  deky 
the  fair  trial  of  the  action,  and  beeanse  the  traverses 
contained  in  the  said  defence  to  the  first  paragraph, 
the  first  defence  to  the  second  paragraph,  and  the  de- 
fences to  tiie  fourth  and  fifth  paragraphs  were  too 
large,  and  were  negatives  pregnant,  and  were  double, 
and  involved  immaterial  issues,  and  because  the  se- 
cond defence  to  the  third  paragraph  contained  no  suf- 
ficient answer  or  defence  to  said  paragraph,  and 
because  the  defendant  in  said  several  defences  respec- 
tively had  tendered  immaterial  issues.  The  summons 
and'plaint  was  as  follows: — *' Alexander  Percy,  the 
defendant,  is  summoned  to  answer  the  complant  of 
Thomas  Dowd  and  Catherine,  his  wife,  the  plaintiflEs, 
who  complain,  for  that  the  defendant  assaulted,  and 
beat  and  ill-treated  the  said  Catherine,  then  being 
tiie  wife  of  the  said  Thomas  Dowd;  second  paragraph, 
and  also  that  the  defendant  assaulted  the  said  Cathe- 
rine, then  being  the  wife  of  the  said  Thomas  Dowd, 
and  imprisoned  her  and  kept  her  in  prison  for  a  long 
time;  3rd,  and  also  that  the  defendant  assaulted  the 
said  Catherine,  then  and  still  being  the  wife  of  the 
said  Thomas  Dowd,  and  gave  her  into  custody  to  a 
policeman,  and  caused  her  to  be  imprisoned  in  a  police 


office  for  a  long  time,  to  the  damage  of  the  ptaintifis 
of  £200t  4th,  and  the  said  Thomas  Dowd  also  com- 
phdns,  fer  that  the  defendant  broke  and  entered  the 
dwelling-house  of  the  said  Thomas  Dowd,  situate  at 
Killyglanon  aferesdd,  and  made  a  noise  and  disturb- 
ance therein  for  a  long  time;  6th,  and  also  that  the 
defendant  converted  to  his  own  use  the  goods 
of  the  said  Thomas  Dowd,  that  is  to  say,  house- 
hold fhmitare,  wearing  apparel,  one  trunk,  se- 
veral— ^to  wit,  50  pieces  of  gold  and  60  pieces 
of  silver,  and  carried  away  the  same,  and  dis- 
posed of  them  to  his  own  use;  6th,  and  also  fbr  that 
the  defenduit  converted  to  his  own  use  the  goods  of 
the  said  Thomas  Dowd,  that  is  to  say,  household  fur- 
niture, wearing  apparel,  one  trunk,  divers — ^to  wit,  60 
bank  notes,  and  60  pieces  of  gold  and  60  pieces  of 
silver,  to  the  damage  of  Thomas  Dowd  of  £200;  and 
the  plaintiflb  pray  judgment  against  the  said  defend- 
ant, to  recover  the  said  snms  of  £200  and  £200,*'^ 
To  the  above  plaint  the  defences  following  w^re 
filed: — As  to  the  first  paragtuph  of  snmmons  and 
plaint,  that  he  did  not  assault,  beat,  or  ill-treat  the 
said  Catherine,  as  in  first  paragraph  alleged;  find, 
and  by  way  of  defence  to  the  second  paragraph,  that 
he  did  not  assault,  imprison,  and  keep  in  prison  the 
si^d  Catherine,  as  therein  alleged ;  3,  and  by  way  of  de* 
fence  to  the  third  paragraph,  that  he  did  not  assault 
the  said  Catherin^  or  give  her  into  custody  to  a 
policeman,  or  canse  her  to  be  imprieoned  as  in  third 
paragraph  alleged ;  4,  and  by  way  of  defence  to  the  4th 
paragn^^h  that  he  did  not  break  and  enter  the  dwell- 
ing-house of  the  said  Thomas,  and  make  a  noise  and 
disturbance  therein,  as  in  fourth  paragraph  alleged; 
6,  and  by  way  of  defence  to  the  fifth  paragraph,  that  he 
did  not  sdie  and  take  the  goods  in  said  paragraph 
mentioned,  or  ai^  of  them,  or  any  part  thereoj^  and 
cany  away,  and  dispose  thereof  as  alleged;  6,  and  by 
way  of  defimce  to  the  tixth  paragraph,  that  he  did 
not  convert  to  bis  own  use  the  goods  in  said  para- 
graph mentioned,  or  any  part  thereof  as  therein  al- 
leged ;  7,  and  by  way  of  forther  defence  to  second  para- 
graph defendant  saith,  that  for  a  long  time  before  and 
at  the  time  of  the  alleged  grievances  in  said  paragraph 
complained  o(  defendimt  was  and  is  still,  high  con- 
stable and  collector  of  public  cess  in  and  for  the  barony 
of  Carrigallen,  in  the  county  of  Leitrim ;  and  plaintiff 
the  said  Thomas  Dowd  was,  and  up  to  the  time  of 
the  alleged  grievances,  and  for  a  long  time  previous 
thereto,  had  been  the  clerk  or  servant  of  defendant, 
as  such  high  constable,  and  was  entrusted  by  the  de- 
fendant with  the  collection  of  divers  sums  of  money  of 
the  cess,  payable  by  the  several  cess  payers  in  said 
barony;  and  defendant  saith  that  plaintiff  did,  in 
fact,  as  such  clerk  and  servant  of  the  defendant,  col- 
lect a  large  amonnt  of  said  cess,  for  and  on  account 
of  defendant,  and  so  theretofore  payable  by  said  cess* 
payers;  and  after  having  so  collected  and  obtained 
same,  phuntifl^  Thomas,  retained  same,  and  did  not 
pay  over  same  or  any  part  thereof  to  defendant;  that 
defendant  having  been  informed  and  verily  believing 
the  pUintiff  had  fimudulentiy  embezsled  said  moneys, 
and  having  reasonable  and  probable  canse  for  suspect- 
ing that  plaintiff,  Catherine,  well  knowing  said  moneys 
to  have  been  fraudulently  embeaaled,  as  aforesaid,  had 
the  said  moneys  in  her  possession  at  the  time  of  the 
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alleged  asBaalt  and  impnaonment;  defendaDt  gave 
the  aaid  Catherine  into  Uie  coatodj  of  a  policeman  to 
be  impriaoned,  and  cansed  her  to  be  impriaoned  in  a 
police  Btation,  to  be  dealt  with  according  to  law  in  re- 
spect of  the  premiaes,  which  are  the  alleged  treapaa- 
sea  in  the  aaid  aecond  paragraph  mentioned. 

M^Mahon, — ^Theae  defencea  are  bad  on  the  aeveral 
gronnda  in  the  notice  of  motion  atated,  bnt  the  moat 
material  objection  is  to  the  aeyenth  defence;  it  opena  by 
stating  that  the  defendant  waa  high  oonatable  and 
eeaa  collector,  that  the  male  plaintiff  waa  in  hia  em- 
plojment,  and  that  haTmg  collected  a  largo  anm 
of  monej  m  hia  capacity  of  clerk  oraenrantof  defendant^ 
he  retained  it  in  hia  own  poaaeaaion,  and  defendant 
belieTbg  he  had  embeaaled  •  aame,  and  that  hia  wife 
knew  of  the  frandolent  embeiakment  aa  afereeud^ 
that  he  gare  her  in  charge  to  a  policeman,  Ac. ;  now 
it  ia  impoaable  to  know  what  ia  here  meant;  it  doea 
not  ai^Mar  that  a  felony  waa  atated  to  be  comnitted 
[Pigoi^  C.B. — Jm  not  embeailement  a  felony?]  Yea ; 
bnt  the  plea  does  not  aay  embesslement  waa  commit- 
ted at  all;  it  merely  aaya  that  pUunti£^  Thomaa,  re- 
tained the  monies,  and  that  defendant  btHeuing  that 
l^aintiffhad  (randnlently  embeailed  aame,  &c.;  thia 
anrely  ia  no  aTcrment  at  all;  he  ia  atating  hia  mere 
belief.  A  private  person,  not  a  policeman,  canaing  an 
anreat  on  anspicion  of  a  felony,  ia  not  justified  in  doing 
so,  nnleas  a  fek>ny  waa  in  fact  committed;  had  the  de- 
fendant been  a  policeman,  no  aTcrment  of  the  kind 
wonld  have  been  requisite — ^per  Tyndal,  C.J.,  in 
Allen  Y.  Wright  (8  G.  &  P.  526);  HaU  y.  Booth  (3 
K.dsli.316.)  Theotherobjectionsarealsosnstainable; 
Ist  defence,  that  he  did  not  aaaanlt,  beat,  and  ill-treat; 
aame  in  aecond  and  fourth  defence;  he  ought  to  haye 
used  the  di^nnctiye  instead  of  the  conjnnctiye  conjunc- 
tion; the  pita  ought  to  have  been  that  he  did  not  aa- 
aanlt, beat,  or  ill-treat  the  aaid  Catherine — LyuUt  y. 
Lee  (8  Ir.  Jur.  N.a,  113);  BnU  y.  Shctndon  (7  Ir. 
Jnr.  N.&,  387). 

Otargt  Orme  MaXk^  in  support  of  the  defence— 
The  allegation  of  the  committal  of  the  felonious  mis^ 
application  of  the  funds,  which  he  had  in  hia  houae, 
is  a  auffident  ju^ification.  The  91at  secdon  of  the 
24th  and  25th  Vict.,  c.  96,  which  was  an  act  to  con- 
Bolidate  and  amend  the  statute  law  of  England 
and  Ireland  relating  to  larceny,  enacts  ^'  that  whoso- 
eyer  sbatl  reodye  any  chattel  money,  valuable  aecu- 
fity,  or  other  pwpecty  whataoeyer,  the  stealing,  taking 
extorting,  obtaining,  embeasellng,  or  otfaerwieedispo- 
nng  whereof  shall  amount  to  a  felony,  either  al  com- 
mon law,  or  by  yirtue  of  thia  Act,  Imowing  thai  the 
aame  to  haye  been  felonionaiy  stolen,  taken,  SKlorted, 
obtained,  embexsled,  or  disposed  of,  shall  be  gail^  of 
felony,  sjid  may  be  indksted  and  conyicted,  either  as 
an  accessory  after  the  feet, or  for  a  snbstantiye  felony; 
and  in  the  latter  oase^  whether  thd  principal  felon 
ahall  or  ahall  not  haye  been  preyioualy  conyicted,  or 
ahall  or  ahall  not  be  amenable  to  juatice;  and  vr^xj 
such  receiyer,  howeyer  convicted,  ahall  be  kept  in 
penal  aeryitnde,"  &c.  The  plea  then  justifies  the  hand- 
ing oyer  of  the  woman  to  a  policeman  for  an  act 
which  is  du«ctly  atated  in  the  plea,  namely,  receiying 
money  knowing  aame  to  be  fhmdalently  detained  in 
the  possession  of  her  husband.  \PiQo^  CB.-^ 
Where  ia  there  any  allegation  of  an  embesclement 


being  committed?  Fitzgerald^  B. — What  do  yon 
mean  by  using  the  word  ^* aforesaid?"]  In  answer 
to  the  Lord  Chief  Baron,  we  allege  that  he  misappro- 
priated the  funds  he  had  receiy ed,  and  the  word  '*  afore- 
said "  refers  to  the  aforesud  misappropriation,  wMeh 
is  embesclement,  and  is  a  felony. 

PiGOT,  C.B« — ^Yonr  plea  is,  at  besti  argnmentatiye; 
yon  most  amend. 

l>rfeno6  ordered  tb  he  amended,     Coete  - 
to  be  eoite  in  ihe  came. 


Conrt  of  9l9ptal  in  Cffunttrji^ 

Btpoctod  b J  Rt  Baxton  Bolton,  Biq^  BftnlitaMkt-]«ir. 
[BSiOBB  THB  LOBD  CSAMCBLLaB,  THB  LoBD  JUBTICI  OF 

AmaL,  AND  Mb.  Jusnci  O'Bbbb.] 

DoLnEur  v.  Ax.TWABa— Jtfofy  10,  II. 

Voluntarg  eMenrnt^^vdgmenl  deUe^ExoneraHon 
of  life  eetaU — ConOrucHon  of  deedy^Bedtal-^ 
Vonfirmaiion-^Rea  judicata. 

A.  being  seised  in  fee  of  certain  estates,  exsetOes  in 
1809  a  voluntary  settlement^  which,  after  recAing 
simply  that  those  estates  were  subject  to  an  afint% 
to  his  wife  in  ease  she  should  survive  him,  and  sub- 
ject also  to  certain  charges  amounting  to  £3000, 
settles  the  estate  on  himself  for  l^fe,  remainder  to 
his  diUdren  in  the  usual  manner.  A.  afterwards 
contracted  ddts  which  were  secured  by  judgment 
on  his  Ufe  estaU.  In  1831  A^  on  the  marriage 
of  his  eldest  son,  executed  a  deed  confirming  the 
limUations  of  the  former  deed,  and  died  in  the  year 
1861.  The  eum  of  £3000,  recUed  in  the  deed  of 
1 809,  (u  charged  on  the  estates,  was  paidofoutof 
the  rents  and  profits  of  the  lije  estate,  and  the  sub- 
sequent  creditors  on  the  life  estate  now  sought  to 
have  the  life  estate  indemnified  for  these  paymente 
by  the  inheritance,  contending  that  by  the  recital  m 
Ae  deed  of  1809»  ihie  sum  was  made  a  charge  on 
the  ianheritasics.  Held,  rmmeing  the  decree  of  the 
Court  below,  that  (he  life  estate  was  entitled  to  he 
indemniJM,for  that  by  the  recital,  the  intention  of 
the  settlor  appeared  that  this  sum  was  to  be  a  charge 
on  the  inher&mee^  and  thai  it  waenat  necessary  Jor 
the  settlor  to  specially  exempt  his  own  Hfi  eetate 
fromtheeepaymenls.  RM,  also,  on  the  authority  of 
Hunter  v.  Stewart  {B  Jur.  N.S.  317),  that  the  die* 
missal  of  a  suit  is  not  anabsdfste  bar  to  a  new  suit 
between  the  same  parties,  and  in  the  same  right  if 
new  equities  have  arisen  or  ripened  in  the  mean 
time* 

This  waa  an  appeal  from  a  deciaion  of  the  Lord  Chan- 
cellor made  on  the  hearing  of  thia  cause  on  the  15th . 
December,  1863,  ordering  that  thia  petition  be  dia- 
miased  with  costs.  The  cause  petition  in  this  caae 
waa  filed  by  the  appellant  on  hia  own  behalf,  and  on 
behalf  of  the  other  unpaid  creditors  on  the  life  estate 
in  certain  lands  in  the  County  of  Galway  of  John 
Michael  Aly  ward,  deceased,  for  the  purpose  of  hay 
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ing  an  amoant  raUed  by  sale  out  of  the  inheritancey 
ai^  applied  to  the  payment  of  the  demands  ef  incam- 
brances  npon  said  life  estate,  equivalent  to  the  amount 
jrhich  had  been  pidd  ont  of  the  vents  and  profits  of 
Bud  life  estate,  in  discharge  of  certun  debts  and 
charges  affecting  the  inheritance.     In  the  year  1802, 
Jphn  Michael  Alyward,  being  seised  in  fee  of  certain 
extensive  estates  in  the  County  of  Galway,  executed 
his  bond,  with  warrant^fattomey  for  confessing  judg- 
ment thereon  in  the  penal  sum  of  £4,000,  conditioned 
for  the  payment  of  the  sum  of  £2,000,  with  interest, 
as  a  marriage  portion  for  his  sister  Barbara,  to  John 
Callanan,  and  a  person  named  Roche,  as  trustees  for 
his  sister  Barbara  and  her  husband,  William  Lawrence 
Mahony,  in  trust,  to  pay  interest  on  the  sum  of 
iB2,p00  to  said  William  and  Barbara  Mahony,  and  the 
survivor  of  them,  and  the  said  principal  sum  in  trust, 
for  the  issue,  if  any,  of  the  marriage,  and  in  default  of 
issue,  then  la  trust  fur  the  survivor  of  them,  th^  s«d 
William  and  Barbara.     Judgment  was  marked  on  this 
bond  io  Easter  Term,  lb02.    These  estates  were  also 
subject  to  the  sum  of  £1,000,  secured  by  judgment  of 
Hilary  Term,  1802,  against  John  Michael  Alyward, 
as  a  portion  for  his  sister  Mary,  given  on  the  occasion 
of  htr  marriage  with  William  Burke.     In  the  year 
1803,  John  Michael  Alyward  intermarried  with  Jane 
Lambert,  on  whico  occasion  he  did  not  put  any  lands 
into  settlement,  but  merely  charged  them  with  an  an- 
nuity of  £300  for  his  wife,  if  she  should  survive  him. 
This  annuity  he  increased  in  1807  by  another  sum  of 
£300  charged  upon  the  same  estates.     By  deed  bear- 
ing date  27th  December,  1809t  between  John  Michael 
Alyward  of  the  first  part,  his  wife  Jane  of  the  second 
part,  and  trustees  of  the  third  and  fourth  parts,  reciting 
that  there  were  bsue  of  the  marriage  of  John  Michael 
and  Jane,  his  wife,  two  children,  John  Michael  Aly- 
ward the  younger,  and  Cecily  Connolly  Alyward,  and 
also  reciting  that  *'  Whereas  the  said  John  Michael 
Alyward  is  now  seised  in  fee  of  the  said  several  es- 
tates, subject  to  the  said  yearly  sum  of  £600  for  the 
life  of  his  said  wife,  if  she  shall  survive  him,  and  sub- 
ject also  to  certain  charges  amounting  in  the  whole  to 
£3,000  principal  money,  with  which  the  said  estates 
stand  charged,  for  the  use  of  the  sisters  of  the  said 
John  Michael  Alyward,  as  expressed  in  the  several 
marriage  settlements  of  his  said  sisters,'*  the  said 
John  Michael  Alyward  conveyed  the  said  lands  unto 
Anthony  Lambert  and  his  heirs,  to  the  use  of  the 
settlor  and  hi.  wi  e,  for  their  joint  and  several  lives, 
and  after  the  d:ath  of  the  survivor  to  the  use  of 
Richard  I^Iorrisson  for  the  term  of  30Q  yearh,  to  secure 
portions  for  younger  children,  and  subject  to  said  term 
to  the  use  of  John  Michael  Alyward  the  younger,  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  the  other  sons  (if  any)  of  the  set- 
tlor by  his  said  wife  in  tail  male,  remainder  to  the 
daughters  of  the  settlor  by  his  said  wife,  and  their 
heirs,  as  tenants  in  common,  with  remainder  to  the 
right  heirs  of  the  settlor.     This  deed  gave  power  to 
John  Michael  the  younger,  when  he  would  come  into 
possession  of  the  life  estate  thereby  limited  to  him,  to 
charge  the  said  lauds  with  a  jointure  for  any  wife  he 
might  marry,  and  with  a  portion  for  younger  children. 
In  1812  a  bill  was  filed  by  William  and  Barbara 
Mahony  for  the  payment  of  the  sum  due  on  foot  of 


the  judgment  of  Easter  Term,  1802,  and  £300,  the 
balance  of  a  sum  originally  payable  ont  of  said  lands 
to  Barbara.     A  receiver  was  appointed  in  this  cause 
over  the  lands  for  the  payment  of  these  demands,  and 
the  receiver  being  extended  to  other  causes  and  mat- 
ters, continued  over  the  lands  nntil  after  the  death  of 
John  Michael  Alyward,  senior,  which  took  place  in 
September,  1861.    By  a  deed  of  arrangement,  dated 
the  28th  April,  1815,  made  between  John  Michael 
Alyward  of  the  one  part,  and  William  and  Barbara 
Mahony  of  the  other  part,  reciting  the  sud  soit,  and 
that  in  order  to  put  an  end  to  the  expenses  thereof 
John  Michael  Alyward  had  agreed  amongst  other 
things  to  guarantee  the  punctoal  payment  of  the  ac- 
cruing interest  on  the  said  sum  of  £2,000 ;  the  said  John 
Michael  Alyward  covenanted  that  the  said  lands 
should  stand  charged  in  the  first  place  with  the  ar- 
rears of  interest  and  costs  due  to  William  Mahony; 
in  the  second  place,  with  an  annuity  of  £300  for 
said  John  Michael  Alyward,  and  in  the  third  place 
with  an  annuity  of  £400  to  be  applied  first  to  pay 
off  the  aforesaid  balance  of  £300,  then  to  pay  the 
accruing  interest  on  said  sum  of  £2,000,  and  to 
4pay  the  balance  into  Court,  until  the  sum  of  £2,800 
should  be  levied,  and  be  applied  to  the  trusts  of  Ma- 
hony's  marriage  settlement.     By  deed  of  November, 
1818,  John  Michael  Alyward  mortgaged  said  lands  to 
one  Thomas  Higgins  for  the  sum  of  £2»750.     By 
articles  of  agreement  dated  12th  December,   1831, 
executed  on  the  occasion  of  the  marriage  of  John  Mi- 
chael Alyward  the  younger  with  Mary  Higgins,  daegh- 
ter  of  Thomas  Higgins,  mortgagee  on  said  landa, 
after  reciting  the  post-nuptial  settlement  of  1809> 
and  that  John  Michael  Alyward,  senior,  was  anxious 
to  confirm  the  provisions  thereby  made  for  bis  chil- 
dren, the  said  J.  M.  Alyward  and  J.  M.  Alyward  the 
younger,  in  consideration  of  the  marriage  portion  of 
Mary  Higgins,  secured  by  said  mortgage  of  1818,  and 
by  certa'n  judgments  confessed  by  the  said  J.  M. 
Alyward  to  Thomas  Higgins,  covenanted  Ihat  the  limi- 
tations of  the  deed  of  Dec  1809)  should  stand  good  and 
be  confirmed,  save  so  far  as  same  limited  any  estate 
to  Jane  Alyward;  and  J.  M.   Alyward  covenanted 
that  as  soon  as  he  became  seised  of  an  estate  in  pos- 
session under  the  said  deed,  he  would  execute  the 
power  of  jointuring  in  favour  of  said  Mary,  and  of 
portioning  to  the  extent  of  £6,000  in  favour  of  the 
issue  of  intended  marriage;  and  J.  M.  Alyward,  se- 
nior, covenanted  that  from  the  decease  of  bis  son  (if 
he  should  die  before  him)  he  would  charge  the  landa 
with  sdd  jointure.     He  then  demised  the  lands  for  a 
long  term  of  years  to  trustees,  to  secure  an  annuity  of 
£400  to  be  paid  to  J.  M.  Alyward  the  younger,  dur- 
ing his  own  life.     These  articles,  after  further  reciting 
that  the  deed  of  Dec.,  1809,  was  void  against  subse* 
quent  purchasers  ibr  value,  and  reciting  the  mortgage 
of  1818,  and  certain  judgments,  and  that  the  sum  of 
£5,184  was  due  to  Thomas  Higgins  on  foot  of  siud 
mortgage  and  judgments,  declared  that  the  said  Thos. 
Higgins  assigned  the  mortgage  and  judgments  to  trus- 
tees in  trust  as  to  the  interest  to  the  use  of  J.  M*  Aly- 
ward the  younger,  and  Mary  Higgins,  for  their  joint  and 
several  lives,  and  as  to  the  principal  sum,  to  the  use 
of  the  younger  children  of  the  intended  marriage;  and 
these  articles  further  provided  that  so  soon  as  Mary 
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ttiggilis  shonld  get  into  possession  of  the  jointure  nn- 
der  the  provisions  of  the  deed  of  December,   1809, 
she  shonid  cease  to  be  entitled  to  the' interest  onisaid 
8om  of  £5,184»  and  snch  intoi'est  shonid  thereupon 
bteome  payable  to  the  person  next  in  remainder  enti- 
tled to  receive  the  same;  and  that  younger  children 
were  not  to  be  entitled  to  double  portions.     On  the 
day  after  the  execution  of  these  articles,  J.  M.  Alyward, 
so  as  to  accelerate  his  son^s  life  estate  under  the  deed 
of  Dec  1809,  in  order  to  enable  him  to  chai'ge  said 
lands  with  the  Jointulre,  and  the  sum  of  £6,000  for 
younger  children,  conveyed  the  said  lands  to  John 
ICchL  Aly  ward,  the  younger,  who  having  effected  these 
charges,  reconveyed  the  binds  to  J.  M.  Alyward  for  his 
life,  subject  to  these  charges.  Notwithstanding  that  the 
porport  of  the  deed  of  December,  1 831,  as  the  appel- 
lants contended,  was  to  make  the  sum  of  £5,184  pay- 
able out  of  the  inheritance  only,  and  that  on  the  exe- 
ention  of  the  subsequent  deed,  charging  the  said  Join- 
tne  and  the  sum  of  £6,000  on  the  said  lands,  the 
sum  of  £5,184,  for  which  the  sum  of  £6,000  was  so 
sabstitnted,  ceased  to  be  payable  at  all  for  the  pur- 
poses of  the  said  settlement,  yet  the  entire  of  said  sum 
was  paid  since  1860  out  of  the  rents  and  profits  of 
the  life  estate  of  John  Michael  Alyward  to  the  trustees 
of  the  settlement.    By  an  order  of  the  Master  of  the 
Bolls  of  the  16th  July,  1854,  the  said  judgment  of 
Easter  Term,  which  has  since  been  paid  out  of  said 
life  estate,  was  assigned  to  one  John  Richardson,  as 
tmstee,  for  the  benefit  of  the  creditors  on  such  life 
estate.    In  November,  1857,  Joseph  Stock,  a  creditor 
on  the  life  estate  of  John  Michael  Alyward,  and  John 
Kichardson,  filed  a  petition  in  the  Court  of  Chancery, 
praying  that  so  much  of  the  said  judgment  of  Easter 
Term,  1802,  and  of  any  other  incumbrance  affecting 
the  inheritance  of  said  lands  as  bad  been  paid  out  of 
the  life  estate  might  be  raised  out  of  the  inheritance 
for  the  payment  of  the  creditors  on  the  life  estate. 
Thb  petition  was  dismissed  by  the  Lord  Chancellor 
Napier,  (tnde  8  Ir.  Chan.  R.,  429).     The  present  ap- 
pellant's claim  was  on  foot  of  a  judgment  of  Hilary 
Term,  1 822,  obtuned  by  Henry  Joseph  Dolphin  against 
John  Michael  Alyward,  and  which  became  vested  in 
appellant,  and  which  in  the  aforesaid  cause  of  Mahony 
▼.  Alyward  was  reported  to  be  a  charge  on  the  said 
life  estate,  and  ordered  to  be  paid  in  its  proper  priority 
by  the  receiver  in  said  cause.    John  Michael  Alywaid 
having  died   in   September,    1861,  appellant  filed 
the  cause  petition  in  thb  cause  in  December,  1863, 
against  John     Michael   Alyward  the  younger,  his 
mother,  Jane  Alyward,  John  Michael  Alyward  Lewis, 
who  ia  entitled  to  the  remainder  in  fee  in  said  lands, 
in  de&nlt  of  issue  of  John  Michael  Alyward,  who  has 
no  issoe,  and  John  Richardson;    praying  that  any 
sum  paid  by  the  life  estate  for  the  benefit  of  the 
inheritance  might  now  be  raised  out  of  the  inheri- 
tance for  the  payment  of  the  creditors  on  the  life 
estate,  and  more  particulariy  as   to  the  judgment 
of  Easter  Term,   1802;  for  that  the  inheritance  as 
between  it  and  the  life  estate  was  primarily  liable  for 
the  payment  of  the  principal  of  this  judgment  and 
the  mortgage  of  November,  1818,  and  the  principal 
of  those  incumbrances  having  been  pidd  out  of  the 
rents  and  profits  of  the  life  estate,  petitioner  and  the 
other  creditors  on  the  life  estate  were  entitled  to  have 


the  sums  so  paid  raised  and  paid  out  of  the  inheri- 
tance; that  it  being  the  purport  of  the  settlement  of 
December,  1831,  that  the  charge  of  £5,184  should  be 
paid  out  of  the  inheritance,  and  it  being  paid  out  of 
the  life  estate,  the  creditors  were  entitled  to  be  indem- 
nified,  and  that  the  claim  of  J.  M.  Alyward   the    , 
yonnger  for  arrears  of  the  annuity  charged  for  him  by 
said  deed,  could  not  defeat  the  claim  of  the  petitioner, 
and  the  other  creditors  on  the  life  estate,  who  came 
in  privity  with  the  rents  and  profits  before  December, 
1831 ;  that  the  expressed  object  of  the  deed  of  April, 
1815,  was  not  to  relieve  the  inheritance  from   the 
judgment  of  Easter  Term,  1802,  but  to  relieve  the 
life  estste  from  costs,  and  the  litigation  of  a  suit  then 
pending.     Respondent,  in  bis  answer,  contended  that 
the  petitioner  was  bound  by  the  decree  dismissing  the 
petition  in  the  case  of  Stock  v.  Alyward,  as  Richaixl- 
son  was  a  party  to  that  suit  in  the  capacity  of  trustee 
for  the  life  estate  creditors,  of  whom  the  present  pe- 
titioner was  one,  and  as  that  petition  sought  relief  on 
similar  equities,  and  was  founded  on  the  same  charges 
as  the  present  petition ;  that  the  petitioner  had  failed 
to  prove  that  the  judgment  of  Easter  Term,  1802,  was 
a  portion  of  the  sum  of  £3,000  which  was  charged 
upon  the  lands  by  the  deed  of  1809,  as  petitioner  al- 
leged ;  that  the  trqe  construction  of  the  deeds  of  1 8 15 
and  1831  was  to  exonerate  the  inheritance  from  the 
payment  of  the  judgment  of  1 802,  and  that  the  deed 
of  1815  clearly  manifested  the  intention  of  dedicating 
the  life  estate  to  the  payment  thereof;  that  even  if  the 
deed  of  1831  entitled  John  Michsel  Alyward  to  rely 
on  the  mortgage  of  1818  as  against  John  Michael 
Alyward  the  yonnger,  yet  that  deed  subjected  John 
Michael  Alyward  to  the  payment  out  of  his  life  estate  to 
John  Michael,  the  respondent,  of  an  annuity  of  £400 
per  annum,  none  of  which  had  ever  been  paid,  and  the 
arrears  of  which  would  more  than  cover  any  claim 
which  such  life  estate  might  have  in  respect  of  the 
mortgage  of  1818.     This  petition  came  on  for  final 
hearing  before  the  Lord  Chancellor  on  the  15th  Dec 
1863,  and  was  dismissed  with  costs,  on  the  ground, 
as  appellant  stated  in  his  petition  of  appeal,  that 
his  Lordship  considered  that  the  deed  of  April,  1815, 
showed  an  intention  in  John  Michael  Alyward  to  one- 
rate  his  life  estate  with  the  payment  of  the  judgment 
of  Easter  Term,   1802,  and  that  any  amount  that 
might  be  payable  out  of  the  inheritance  in  consequence 
of  the  charge  of  £5, 184  in  the  settlement  of  the  12th 
December,  1831,  having  been  paid  out  of  the  life  es- 
tate shonid  be  applied  in  part  satisfaction  of  the  ar« 
rears  of  the  annuity  settled  on  John  Michael  Alyward 
the  younger  by  said  deed.    From  this  decision  the 
present  appeal  was  brought. 

Darley^  Q.Cn  (with  him  Lawless^  Q.O.,  and  H. 
PlunkeU)  for  the  appellant — ^Our  case  is  that  by  the 
deed  of  1809,  the  judgment  of  1802  was  thrown  on 
the  inheritance,  and  that  the  inheritance  must  be 
onerated  with  the  judgment;  the  contention  on  the 
other  side  is  that  that  deed  did  not  onerate  the  inhe- 
ritance, but  the  life  estate.  As  to  whether  the  dis- 
missal of  the  petition  in  the  cause  of  Stock  v.  Aly- 
ward \^S  I  r.  Chan.  R.  429),  shonid  bind  the  appel- 
lant, vide  Norris  v.  Le  Neve  (3  Atkins,  25.)  ^Lord 
Chancellor — Richardson  was  a  party  to  that  suit,  an  1 
he  is  trustee  for  the  appellant;  he  represented  his 


Hi 


THS  IRISH  JtTRIST. 


rights].     The  priDcipal  cannot  be  bound  when  he  is 
not  before  the  Court,     [^Tke  Lord  ChanceUar. — He 
was  before  the  Court  then,  and  now  he  wants  to  have 
the  cause  tried  again.     Did  not  Richardson  sue  as 
trustee  for  all  the  creditors,  together  with  his  te8tui 
que  trust  f  He  caunot  come  here  again  in  the  person  of 
Dolphin,  who  was  one  of  the  creditors  then,  and  who 
was  represented.   If  this  suit  be  dismissed,  then  ano- 
ther of  the  creditors  could  file  a  petition  for  a  new 
hearing;  this  certainly  caunot  be  done].      If  we  are 
able  to  show  that  the  persons  are  not  the  same,  then 
have  we  not  some  right  here?    In  Hunter  v.  Stewart 
a  yeiy  recent  case  before  Lord  Westbury,  reported  in 
8  Jur.N.S.  317,  and  also  in  31  L.  J.,  N.S.  Ch.  346, 
as  to  a  former  suit  being  a  bar,  is  was  held  that  one 
of  the  criteria  of  the  identity  of  two  suits,  in  consider- 
ing a  plea  of  res  judicata^  w  the  inquiry  whether  the 
same  eyidence  would  support  both.    That  is  the  very 
case  we  have;  the  suits  are  not  similar,  nor  b  the 
evidence,  which  we  offer  the  same  as  given  in  the  for- 
mer suit.    In  that  case  Lord  Westbury  refers  to  an 
old  authority,  which  bears  strongly  on  our  side. 
[The  Lord  Chancellor, — Was  there  ever  a  new  suit 
allowed  because  new  evidence  was  discovered?    I  do 
not  think  so].    The  parties  were  put  out  of  Court  in 
the  former  suit  because  they  asserted  their  equity  be- 
fore their  claim  arose.    John  Michael  Alyward  was 
alive  at  the  time,  and  he  might  not  have  died  for  years. 
Lord  Chancellor  Napier  dismissed  the  suit  on   the 
ground  that  the  equities  had  not  arisen.     He  also  con- 
sidered that  we  failed  in  identifying  the  charges  on  the 
estate.    It  was  mainly  relied  on  by  the  opposite  par- 
ties that  no  claim  could  be  made  on  the  inheritance 
while  the  life  estate  was  in  existence  and  unsold. 
The  fact  of  the  deed  of  1809,  reciting  the  sum  of 
£3000,  together  with  the  £600  annuity  as  charges 
on  the  estate,  is  very  important  to  show  the  intention 
of  the  settlor;  the  annuity  could  not  be  paid  out  of 
the  life  estate,  for  it  was  not  to  commence  till  the  lat- 
ter should  determine,  and  the  charge  of  the  £8000 
was  ciparly  meant  to  be  paid  in  the  same  way,  out  of 
the  inheritance,  and  not  out  of  the  life  estate.     It 
should  be  remembered  that  this  deed  was  voluntary; 
is  it  reasonable  then  to  suppose  that  the  settlor  would 
have  encumbered  h*is  life  estate  thus  heavily  for  the  bene- 
fit of  volunteers,  who  got  the  inheritauce  ?  As  to  exonera- 
tion of  the  inheritance^  the  law  is  pretty  clear — Fiera 
V.   TuiU  (1    Drury  and  Walsh,  279,  before  Lord 
Plunket,  and  Flood  v.  Digbjf  (1  Jones  Re.  Ex.  620). 
In  that  case  it  was  held  that  the  tenant  for  life  is  en- 
titled to  get  paid  out  of  the  inheritance  money  which 
was  pud  on  a  judgment  out  of  the  life  estate,  and 
that  the  tenant  for  life  has  a  right  to  be  recouped 
out  of  the  estate,  and  he  baa  a  charge  on  the  estate, 
pro  tanto^  and  hb  personal  representatives  have  the 
same  right.     [The  Lord  Chancellor. — ^Bnt  not  the 
creditors;  they  have  no  right  to  file  a  petition  for 
payment.     Lord  Chancellor  Napier  dbmissed  the  suit 
because  Stock  was  a  mere  judgment  creditor,  and  had 
no  right  to  raise  the  equity  which  he  sought  to  do]. 
But  Stock  had  not  a  decree  charging  his  judgment  on 
the  life  estote,  as  we  have.      The  deed  of  1809  was 
voluntary,  but  the  deed  of  1 83 1  was  for  value,  for 
marriage;  it  recites  the  deed  of  1809»  and  therefore  it 
inakes  it  valid  pro  tanio  from  that  date.    The  deed  of 


1831  confirms  the  former  deed,  and,  therefore,  the 
charges  recited  in  it;  if  these  charges  were  on  the  in- 
heritance by  the  former  deed,  then  they  are  confirmed 
upon  it  by  the  latter  d^-^Lomas  v.  Wright  (2  Mil 
and  Eeane,  769)- 

Brewster,  Q.C.,  (with  him  The  SoUoUor  Oeneral, 
Blake,  Q.O.,  and  OFlaheHy)  for  the  respondents.-- 
The  question  here  b,  was  not  this  case  decided  before  in 
the  case  of  Stock  v.  Alyward.  Richardson  was  party 
to  that  suit,  and  he  was  trustee  for  all  the  creditors, 
of  whom  the  appellant  was  one.  These  judgments 
which  they  seek  to  make  available  are  the  very  judg- 
ments which  they  endeavoured  to  make  available  be- 
fore. Thecase  has  been  closed  by  the  dismissal  of  the 
former  suit  in  this  Court.  Richardson  b  in  reality  the 
petitioner  in  thb  suit.  This  is  a  contrivance  to  make 
it  in  some  way  different  from  the  former  suit:  but  it 
is  substantially  the  same  suit,  founded  on  the  same 
equity,  in  the  same  rights,  brought  by  the  same 
parties. 

Blake,  Q.C.,  on  same  side^— Thb  suit  cannot  be 
entertained.  [CBrien,  7.— In  Fierce  v.  Brady 
(23  Beav.  64),  a  decree  was  made  in  favour  of  the 
cestuMque  trust  upon  the  discovery  of  fresh  evidence, 
although  a  decree  had  been  previously  made  as  to  the 
same  matter  agunst  their  trustees,  but  in  a  suit  to 
which  the  cestuia  que  trust  were  not  parties].  We 
will  show  that  had  the  case  of  Stock  v.  AJyward 
never  been  decided,  this  Court  will  decide  thb  casein 
the  same  way.  The  doctrine  of  the  two  equities  can^ 
not  support  them  In  this  case.  The  first  eqaity  is 
raised  by  the  tenant  for  life  paying  out  of  hb  own 
funds  debts  which  were  charged  on  the  inheritance, 
but  it  b  not  on  every  state  of  facts  that  this  eqaity 
can  be  nused.  In  thb  case  all  the  charges  which  the 
tenant  for  life  paid  were  debts  which  he  himself 
owed,  it  is  but  the  debtor  paying  off  the  debts  which 
he  had  charged  upon  the  inheritance.  It  was  right 
that  he  should  pay  hb  own  debts.  The  personal  es- 
tate \rsA  prima  f am,  the  primary  fund  for  the  pay- 
ment of  these  charges:  if  that  was  Insufiicient,  then 
the  life  estate  became  Uable;  but  thb  order  might  be 
altered.  Wdl,  did  John  Michael  Alyward  make  the 
inheritance  the  primary  fund  for  the  payment  of  their 
charges,  or  did  he  mean  to  do  so?  We  are  not  bonnd 
to  show  that  he  did  make  the  life  estate  the  primary 
fund,  but  we  will  show  that  be  did  not  make  the  in- 
heritance the  primary  fund,  and  it  b  on  them  to  prove 
the  contrary;  not  one  of  the  subsequent  deeds  alters 
the  position  of  the  parties  under  the  deed  of  1809. 
In  AUen  v.  Hogan  (Lloyd  and  Goold,  tem.  Sngden, 
231)  and  ui  Vanddeur  v.  Faikfcfettr  fUoyd  &  Goold, 
241,)  the  dbtinction  b  made  as  to  what  will  fall  on 
real,  and  what  on  personal  estate — Lady  Langdale  v. 
Briggs  (8  DeG.  M.  &  G.  3$!.)  All  that  thb  deed 
of  1809  does  b  to  redte  those  charges,  and  ^^^JK 
citab  create  no  obligation  to  pay  them.  If  thb  deed 
made  these  judgments  a  charge  on  the  inheritance,  it 
made  the  life  estate  the  primary  fund;  the  inheritance 
was  only  the  secondary,  for  that  deed,  contained  a 
covenant  for  further  assurance,  and  it  has  been  deci- 
ded in  Jones  v.  King  (6  Taunton,  418),  that  that  is 
equivalent  to  a  covenant  i|gainst  incumbrances,  ^b 
Lord  St.  Leonard's  VendorV  and  Purchasers,  613,  « 
bstoted  that  where  there  b  a  covenant  forfartlief 
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assaraii^  the  parchaser  is  entitled  to  the  removal  of 
a  judgment,  which  was  on  the  estate.  There  is  a 
strongly  worded  covenant  in  that  deed,  and  on  the 
athority  o^  Jones  v.  King^  so  far  fVom  making  the  es- 
tate the  primaij  fond,  it  exonerates  it  from  their 
charge  and  judgments*  {^(PBrien,  J,  —  Is  there 
any  case  to  ^ew  that  a  covenant  for  farther  assu- 
nince  will  hind  the  settlor  to  clear  off  charges  and 
jadgments,  which  were  recited  in  the  very  same  deed?] 
There  is  no  case,  bnt  we  do  not  want  to  prove  so 
much;  we  only  contend  that  the  deed  of  1809  did  not 
alter  matters;  before  that  deed  the  personal  estate 
was  the  primary  fand,  and  after  that  deed  it  was  so 
too.  The  recital  did  not  create  a  charge.  [^The 
Lord  Chancellor, — Wonld  not  the  wife's  annuity  come 
under  the  same  mle  then?  it  was  included  in  the 
same  recital].  .  The  settlor  left  matters  as  they  were 
by  the  deed  of  1809*  It  Is  enoagh  for  as  to  prove  he 
^d  not  alter  them;  let  the  other  side  show  that  he 
did.  The  annuity  for  the  wife  was  given  only  in  the 
event  of  her  surviving  the  grantor,  when,  of  course, 
the  life  estate  was  gone;  it  was  all  along  a  charge  on 
the  inheritance,  but  these  judgments  were  essentially 
diilerent  in  their  character.  The  deed  of  1815  goes 
stiU  farther,  for  it  makes  these  judgments  a  charge  on 
the  rents  and  profits  of  the  life  estate;  under  that 
deed  the  inheritance  conid  not  be  sold — 2  Jarman  on 
Wills,  572,  on  the  doctrine  of  exoneration.  The  set- 
tlor created  by  the  deed  of  1815,  a  sinking  fund  out 
of  the  rents  and  profits  for  the  payment  of  these 
charges — Averall  v.  Wade  (Lloyd  and  Goold,  tern. 
Sngden,  252). 

Lawless^  Q.C.,  in  reply — The  case  of  Hunter  v. 
Steward^  before  Lord  W  estbury  is  very  strong.   The 
former  snit  is  no  bar  to  thb  one;  it  is  clearly  laid 
down  in  Maddock^s  Chan.  Prac.   that  a  suit  to  be 
plealable  in  bar  must  be  between  the  same  parties  and 
in  the  same  rights.     This  is  not  the  case  here ;  they 
are  not  the  same  parties.    The  real  question  depends 
on  the  deed  of  1809  and  that  of  1831.    There  can 
be  no  donbc  now  as  to  the  identity  of  these  charges 
and  judgments — Jenkinson  v.  Harcourt  (1st.  Kay ^s 
Reports,  668) ;  Jameson  v.  Stain  (2 1  Beav.,  5).  In  the 
deed  of  1631,  the  intention  is  clearly  shown  to  onerate 
the  inheritance  with  these  charges.     The  son  who 
got  the  inheritance  subject  to  the  life  estate,  by  that 
deed  got  other  valuable  benefits,  the  estate  was  con- 
veyed to  him  to  enable  him  to  charge  it  with  a  join- 
tare,  and  with  portions  for  younger  children ;  this  the 
settlor  might  now  have  done,  but  having  don^  so, 
and  benefitting  his  son  to  that  extent,  could  it  be  hb 
intention  to  incumber  his  life  estate  with  these  judg- 
ments?    Such  was  not  his  intention,  either  in  that 
deed  or  in  the  deed  of  1809.    The  deed  of  1815  was 
a  voloBtary  deed ;  by  it  the  settlor  merely  altered  the 
mode  of  payment  of  the  interest,  but  nothing  else. 
The  annnity  which  was  given^  by  the  deed  of  1831  to 
to  the  son  stood  last  of  all,  and  was  not  intended  to 
be  paid  nnless  the  estate  could  pay  it,  after  keeping 
down  all  other  charges,  and  the  son  having  taken 
snch  great  benefit  nnder  that  deed,  cannot  in  equity 
daim  arrears  of  an  annuity,  which  he  was  only  to 
have  In  case  the  estate  was  able  to  pay. 

Thb  Lord  Ghahcellor  delivering  the  judgment  of 
the  Coorf . — ^This  qnesUon  has  bMn  veiy  fully  and 


ably  put  forward  on  both  sides;  it  was  a  question  of 
great  difiicnlty  and  complication.    It  may  seem  strange 
that  there  should  be  two  decrees  of  opposite  character  in 
the  same  Court;  but  I  have  now  the  assistance  of  two 
learned  judges,  my  Lord  Justice  of  Appeal  and  Mr. 
Justice  O'Brien,  and  having  paid  the  greatest  atten- 
tion to  this  complicated  question,  we  will  now  endeavour 
to  do  justice  between  the  parties.     The  case  was 
brought  forward  in  the  first  suit,  that  of  Stock  v.  Aly* 
ward,  before  Lord  Chancellor  Napier,  in  the  interest 
of  the  present  appelUnt,  and  on  the  same  facts,  bnt 
the  question  is  whether  it  was  brought  on  in  the  same 
rights  as  the  present  suit.      At  the  time  of  that  for- 
mer suit,  John  Michael  Alyward  was  alive,  and  I 
think  that  the  cause,  embarrassed  as  it  was  with  life 
estate,  was  not  ripe  for  judgment  in  all  its  branchea. 
The  material  matters  hi  that  suit  were  not  rested  on 
the  recitals  of  the  deed  of  1 809»  there  was  no  aver- 
ment of  the  identity  of  those  charges,  that  sui(  was 
undoubtedly  affected  by  that  defect,  and  might  have 
been  decided  on  the  ground  that  the  settlement  of 
1 809  did  not  raise  the  equity.  Under  such  circumstan- 
ces the  case  came  before  Lord  Chancellor  Napier,  who 
decided  the  case  munly  on  the  ground  that  they  could 
not  satisfy  him  as  to  the  identity  of  these  charges. 
The  equity  of  the  present*  suit  la  substantially  diffe- 
rent;  the  grounds  on  which  the  decree  of  1858  was  pro* 
nounced  are  now  removed,  and  the  eqnities^are  ripe  for 
judgment.  The  petitioner  here  is  not  the  same  person, 
though  he  has  been  represented  in  the  former  snit,  bnt 
thesuitof  oneiresiduary  legatee  will  not  bar  thesuit  of  an- 
other residuary  legatee^-2  Madox  Chan.  Prac,  406. 
Here  we  have  a  suit  not  in  the  same  equity,  not  hav- 
ing the  same  person,  though  in  the  same  right.     A 
great  deal  of  the  reasoning  of  Lord  Westbury,  when 
delivering  judgment  in  the  case  of  Hunter  v.  Stewart^ 
b  applicable  in  this  case.     What  is  this  case?  it  is  a 
suit  filed  on  the  part  of  Dolphin,  for  himself  and  other 
unpaid  creditors  on   the  life  estate  of  the  late  John 
Michael  Alyward,  and  he  claims  the  benefits  of  those 
debts  which  have  been  paid  by  the  tenant  for  life,  as 
if  an  assignment  of  them  had  been  made.    The  main 
question  is  on  the  construction  of  the  deed  of  1809, 
and  whether  by  that  deed,  John  Michael  Alyward  is  to 
be  taken  to  have  onerated  or  exonerated  hb  life  estate 
With  these  charges.    We  have  facts  sufficient  to  show 
that  the  judgment  of  1802,  was  the  same  as  that 
which  is  in  controversy,  and  that  it  was  included  in  the 
recital  of  the  deed  of  1809.      Alyward  had  no  other 
substantial  property,  real  or  personal,  except  the  Qal« 
way  estate,  of  which  he  was  seized  in  fee,  and  which 
he  onerated  with  a  jointure  for  his  wife.    He  then 
executes  a  deed  in  1809»  which  was  a  voluntary  set- 
tlement, and  in  this  he  recites  that,  ''  Whereas  the 
said  John  Michael  Alyward  is  now  seised  in  fee  of  the 
said  several  estates,  subject  to  the  said  yearly  sum  of 
£600,  for  the  life  of  the  said  wife,  if  she  shall  survive 
him,  and  subject  aUo  to  certun  charges,  amonntmg  in 
the  whole  to  £3000,  principal  money,  with  which  the 
said  estates  stand  charged  for  the  nse  of  the  sisters 
of  the  said  John  Michael  Alyward,  as  eispressed  in  the 
several  marriage  settlement  of  his  said  sisters.''  These 
words  throw  light  on  that  histrnment  to  show  the  in- 
tentions of  the  settlw,  which  was  to  benefit  his  family 
to  the  utmost  extent  possible.    That  behig  so,  is  it 
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likely  that  he  shoald  make  himself  liable  to  pay  off  all 
those  charges  oat  of  the  life  estate,  which  be  had  re- 
served for  himself?  He  made  this  deed  voluntarily, 
and  is  it  for  equity  to  say  that  he  would  burden  his 
estate  with  these  charges,  unless  he  was  compelled  so 
to  do?  At  first  I  was  inclined  to  think  that  there  was 
an  analogy  between  this  case  and  that  of  the  rights  of 
devisees  or  creditors  under  a  will;  but  on  reading  the 
judgment  of  V.  G.  Wood  in  Jenkinson  v.  Harcaurt 
(Kay's  Reports,  696,)  I  find  that  there  is  not  any. 
Where  it  is  perfectly  plain  that  the  intention  of  the 
settlor  was  to  settle  the  estate,  subject  to  these 
charges,  and  subject  to  these  demands,  it  is  not  ne- 
cessary that  he  should  have  in  terms  rendered  him- 
self exempt  from  the  payment.  He  has  paid  those 
charges,  aud  I  think  we  mnst,  in  equity,  give  effect  to 
this  payment,  as  if  an  assignment  of  those  debts  had 
been  made,  and,  therefore,  we  grant  the  relief  sought, 
and  order  that  a  mutual  account  be  taken,  as  between 
the  life  estate  and  the  inheritance. 

Decree  below  reverted  accordingly. 


C^ourt  of  C^ancrri;. 

Rapotttd  by  IL  Rnxton  Bolton,  Eaq^  B*iTittor>ftt-Uw. 
Ill  THE  MATTIB  OF  FaMMINQ's  GbARITT.-— ifoy  3. 

The  GoionssiONEBS  of  Ghabitable  Donations  and 
Bequests  v.  the  Attornet-General  and  others. 

The  Conupisaionera  of  ChariUMe  Donations  and  Be- 
quests in  Irdand^  filed  a  petition^  which  prayed^ 
among  other  thinga^  that  the  Commissioners  he  dis- 
charged from  ihdr  trusts  in  the  matter  oj  the  Fan- 
ning  Charity^  and  that  new  trustees  might  be  op- 

.  pointed.  Held,  that  though  the  Court  would  have 
jurisdiction  to  interfere  if  there  were  any  breach  of 
trusty  or  nUsappropricUion  of  the  funds^  yet  the 
Court  had  no  power  to  relieve  the  Commissioners 
from  the  trusts  imposed  on  them  by  Aet  of  Farlia- 
ment* 

QoiBre— TPAetA^r  the  Court  had  power  to  frame  a 
echeme  of  rules  for  the  management  of  a  charity 
under  the  control  of  the  Commissioners. 

Tbis  case,  which  was  argued  before  the  Lord  Chan- 
cellor during  last  term,  came  on  as  directed  for  re-ar- 
gument. The  petition  prayed  in  the  first  place  for  a 
reference  to  the  Master  to  have  a  scheme  approved 
and  settled  under  the  authority  of  the  Court,  for  the 
application  and  management  of  the  charitable  funds 
bequeathed  by  the  will  of  James  Fanning,  and  certain 
other  funds  which  had  been  incorporated  with  them; 
and  in  the  second  place  the  petition  prayed  that  the 
Court  would  relieve  the  petitioners  from  the  duties 
and  responsibilities  connected  with  this  charity,  and 
that  new  trustees  might  be  appointed  in  their  stead. 
The  funds  whidh  were  the  foundation  of  thb  charity, 
were,  for  more  than  40  years,  in  £ngland,  France, 
and  Ireland,  the  subject  of  litigation  which  involved 


the  mcest  questions  of  municipal  and  intemationai 
law.     In  1841  this  protracted  litigation  was  brought 
to  a  close,  and  by  an  order  of  the  Lord  Chancellor  of 
England,  the  sum  of  £35,000  was  transferred  to  the 
Commissioners  of  Charities  in  Ireland  to  be  applied  by 
them  pursuant  to  the  will  of  the  donor,  James  Fan- 
ning, "  for  the  relief  of  the  poor  of  the  City  of  Water- 
ford."    The  Commissioners  accordingly  applied  these 
funds  as  they  saw  fit,  and  established  an  iuBtitotion  in 
Waterford  called  the  Fanning's  Charity,  for  the  pri- 
mary object  of  affording  a  shelter  and  home  to  poor 
epileptic  persons,  idiots,  and  lunatics;  several  other 
sums  bequeathed  for  a  like  purpose  were  subsequently 
incorporated  with  this  Fanning  Charity.    The  Com- 
missioners then  appointed  a  board  of  governors,  to  whom 
they  gave  authority  to  mako  such  bye  laws  for  the 
government  of  the  institution,  and  the  conduct  of  the 
inmates  as  from  time  to  lime  they  might  think  neces- 
sary.   The  workmg  of  this  scheme  was  not  found 
satisfactory,  some  of  the  governors  alleging  that  cer- 
tain alterations  and  changes  in  the  rules  of  the  insti- 
tution  were  required,   others  maintaining  that  no 
such  change  was  either  necessary  or  expedient,  and 
the  Commissioners  now  came  Into  this  Court  to  ob- 
tain a  scheme  under  its  sanction  and  protection  which 
would  obviate  all  difficulties  and  doubts.    On  the  for- 
mer hearing  the  Court  expressed  an  opinion  that  it 
had  no  jurisdiction,  and  it  now  came  on  for  re-argu- 
ment 

The  Solicitor- Oeneral  (with  whom  were  JLefro^t 
QC,  and  James  S,  Oreen)  stated  the  case  for  the 
petitioners. — There  is  grave  doubt  whether  the  whole 
body  of  bye-laws  made  by  the  governors  is  not  wholly 
inoperative  and  illegal,  and  whether  it  has  not  been  so 
ab  initio,  for  it  is  very  uncertain  whether  the  Com- 
missioners bad  the  power  to  delegate  to  others  the 
right  and  authority  to  nunage  this  institution,  and 
to  frame  rules  and  b>e-Liws  for  its  regulation.    If  so, 
it  is  evident  that  the  governors  may  fW)m  time  to  time 
alter  and  change  the  management  of  the  institution, 
and  seriously  modify  and  affect  its  character  and  sco{)e. 
To  relieve  them  from  all  such  doubt  and  difficulty,  the 
Commissioners  now  seek  the  assistance  of  the  Court 
in  settling  a  scheme  of  rules  under  the  authority  of  the 
Court,  which  would  be  binding  on  all  parties,  and 
liberty  could  be  given  to  apply  to  the  Court  from  time 
to  time  on  petition  nnder  Romilly's  Act  for  aid  or  di- 
rections as  curcnmstances  may  require.    The  powers 
which  the  former  Commissioners  exercised  were  con- 
ferred on  them  by  the  40th  Geo.  .3,  c  75.     The  pre- 
sent Commissioners  derive  their  authority  from  the  7 
&  8  Vict.,  c.  97,  which  alters  their  powers,  and  at 
the  same  time  limits  and  abridges  to  some  extent  their 
action.     Under  the   provisions  of  this  Act,  they  took 
this  property  and  these  funds,  impressed  with  the 
trusts  under  which  the  former  Commissioners  held 
them,  but  they  have  not  now  power  to  do  anythuig 
but  conform  to  the  rules  and  regulations  made  and 
sanctioned  by  their  predecessors.     Difficulties  have 
lately  arisen  in  refea^nce  to'  certain  matters  connected 
with  the  finances  of  the  institution,  as,  for  instance, 
what  parties  are  to  sign  cheques  for  the  payment  of 
expenses,  and  the  Commissioners,  feeling  that  they 
have  no  power  under  the  circumstances  to  make  any 
change  in  the  rules  are  compelled  to  come  bore  for  the 
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usjstanee  of  the  Goart ;  nor  oaght  that  assistance  to 
be  denied  them.  This  Court  has  jnrisdiction;  for  if 
the  Commissioners  are  not  exempted  by  statate  from 
the  general  jnrisdiction  of  this  Court,  there  is  no  rea- 
eon  vby  they  shonld  not  make  such  an  application. 
Sappose  the  Commissioners  had  managed  the  funds 
improperly,  or  misappropriated  them,  could  it  be  con- 
tended that  the  Court  wonld  not  have  control  over 
them?  There  is  nothing  in  the  Act  of  Parliament  to 
exdnde  them  from  its  jurisdiction.  If  they  conld  be 
brought  here  under  such  circumstances,  it  follows  as  a 
correlative  proposition  that  when  a  difficulty  arises  in 
the  discharge  of  their  duties,  they  can  come  hero  to  the 
Coort  for  its  assistance  and  advice.  As  to  the  branch 
of  the  petition  which  seeks  to  have  the  petitionera 
discharged  from  their  trasts,  there  is  more  difficulty. 
[^The  Lord  Chancellor — I  cannot  do  that;  the  Act 
baa  pat  the  trust  upon  them,  and  I  have  no  power  to 
release  them.  But  have  not  the  Commissioners  power 
to  frame  rules  for  the  management  of  the  insiitntion,  ' 
and  the  administration  of  its  funds?  Could  they  not ' 
make  an  additional  rule  or  two  to  meet  the  present ' 
difficulty?  If  there  were  any  breach  of  trust,  then  ' 
clearly  this  Court  would  have  jurisdiction,  but  in  the 
present  instance  no  snch  case  is  attempted  to  be  made. 
Here  is  a  special  body  constituted  by  Act  of  Parlia- 
ment for  the  government  and  direction  of  the  charities 
of  Ireland,  and  if  the  Court  were  now  to  grant  the 
prayer  of  this  petition,  applications  on  behalf  of  some 
charities,  to  make  a  new  rule,  or  alter  an  existing  one, 
woold  be  ^"tetj  day  occnrretices.  It .  strikes  me  the 
Commissioners  can  make  any  mle  they  think  fit,  without 
the  intervention  of  thb  Court.  I  should  feel  it  a  position 
of  great  difficulty  if  the  Commissioners  of  National 
Edocation  were  to  come  here  to  get  an  alteration  made 
in  their  rales;  yet  that  wonld  be  but  a  parallel  case 
to  the  present  It  appears  to  me  the  Commissioners 
want  only  to  be  relieved  from  their  duties  and  respon- 
sibilities.] Even  if  the  Commissioners  have  the  power 
to  frame  rules  for  the  government  of  the  institution, 
they  have  not  the  power  of  this  Court  to  investigate 
properly.  They  have  no  power  to  examine  witnesses, 
nor  to  obtun  information  in  that  satisfactory  manner 
m  which  it  conld  be  had  in  the  Master's  Office.  If 
the  Commissioners  are  amenable  to  the  jurisdiction  of 
this  Conrt»  they  have  a  right,  like  other  trustees,  to 
come  into  this  Court  in  a  case  of  any  difficulty. 

Brewster^  Q.C.,  (with  whom  were  /.  E.  Wakihy 
Q.C.,  and  Peel)  for  some  of  the  respondents. —  This 
petition  most  be  dismissed.  If  the  commissioners  had 
brought  forward  a  case  of  default  in  the  management 
of  the  charity,  the  matter  would  be  on  a  different 
footing,  and  they  wonld  be  entitled  to  the  same  relief 
that  any  trustee  has  a  right  to  claim  from  this  Court; 
but  the  primary  object  of  this  suit  is  that  the  Com- 
missioners  may  be  relieved  from  the  discharge  of  their 
doties.  and  it  is  only  incidentally  that  any  mention  as 
to  this' supposed  difficulty  in  the  construction  of  the  rules 
iiintroduced.  There  is  no  statement  thatanyactoal  diffi* 
culty  has  occurred,  or  that  there  is  any  practical  difficulty 
in  the  construction  or  application  of  theso  rules,  ft 
is  a  mere  theoretical  point — a  suggestion  of  a  diffi  I 
cnlty,  and  on  that  ground  they  seek  to  be  discharged 
from  those  trusts  imposed  on  them  by  the  Legislature. 
If  they  were  allowed  to  act  in  this  manner,  they  would 


soon  get  rid  of  all  their  duties  and  liabilities,  And  be 
left  with  nothing  to  do.  This  would  disappoint  the 
object  of  the  Legislature,  and  frustrate  the  design 
which  it  hfid  in  calling  these  Commissioners  into  exis- 
tence, which  was  that  all  gifts  and  bequests  intended 
for  charitable  purposes  might  be  administered  with 
impartiality  and  certainty.  There  is  no  pretext  for 
supposing  that  the  power  of  the  Commissioners  was 
exercised  for  any  improper  purpose;  or  that  the  cha- 
rity has  failed  in  its  objects  under  their  manage- 
ment 

Ths  Lord  Chancellor. — I  wonld  have  great  diffi- 
culty in  acceding  to  the  prayer  of  the  petition,  or  in 
coming  to  any  satisfactory  conclusion  on  the  case 
as  it  now  stands.  On  the  former  hearing  of  this  case 
I  mentioned  some  of  the  difficulties  with  which  I  felt 
this  question  was  surrounded.  I  allowed  the  case 
to  stand  over,  not  feeling  inclined  to  dispose  of  the 
matter  hastily,  and  being  anxious  that  there  might  be 
time  to  consider  carefully  the  serious  matters  involved. 
It  has  now  been  very  fully  re  argued,  and  I  am  still 
of  opinion  that  something  might  be  done  to  test  the 
working  of  the  pi-esent  system  and  constitution,  and 
the  present  rules  of  this  institution  before  calling  on 
me  to  make  any  decree,  or  to  decide  this  matter  one 
way  or  the  other.  The  basis  of  this  petition  is  in 
fact  that  the  Commissioners  of  Charitable  Donations 
and  Bequests  may  be  relieved  from  their  doties,  dis- 
charged from  their  trusts,  and  exonerated  from  their 
responsibilities  in  connexion  with  this  institution.  In 
support  of  this,  they  state  that  they  have  not  time, 
nor  inspectors,  nor  means  to  look  closely  after  the 
working  of  this  large  and  important  charity,  or  to  take 
that  part  in  its  contol  or  management  which  its  inter- 
ests wonld  properly  require.  Some  snch  difficulty  as  that 
suggested  appears  to  exist ;  but  if  it  does,  it  is  not  one  that 
this  Court  has  power  either  to  remedy  or  remove.  It 
is,  in  fact,  a  qnestion  for  the  Legislature,  and  not  for 
me.  I  cannot  usurp  its  power;  and  if  the  Commis- 
sionera  find  iheir  staff  insufficient,  or  their  machinery 
defective,  they  must  go  to  Parliament  for  relief.  That 
part  of  the  petition  then  being  clearly  nntenable,  we 
come  to  what  is  more  tangible,  namely,  that  portion 
which  seeks  for  a  reference  to  the  Master,  to  settle  a 
scheme  for  the  management  of  the  Institution.  No 
doubt,  if  the  property  of  Mr.  Fanning  had,  in  the  first 
instance  been  brought  into  this  Conrt,  a  scheme  for 
the  application  of  it  would  have  been  settled.  There 
was  in  existence,  however,  a  body  having  power  and 
ample  power  to  frame  such  a  scheme,  and  they  have 
done  so.  The  petition  does  not  allege  that  any  of  the 
existing  rules  are  illegal,  or  calculated  to  interfere 
with  the  working  of  the  charity.  Ou  the  contrary, 
everything  appears  to  have  gone  on  in  the  most  satis- 
factory manner  down  to  the  institntion  of  this  suit.  * 
The  question  then  is,  is  there  any  rule  requiring  alter- 
ation or  amendment.  If  such  be  the  case,  it  strikes 
me  that  the  Commissioners  have  full  power  to  make 
any  alteration  they  think  necessary,  and  to  call  on  the 
Board  of  Governors  or  standing  committee  to  adopt 
the  amended  rules.  If  they  wish  to  have  the  cheques 
signed  by  a  monthly  meeting,  they  can  draw  up  a 
rule  to  that  effect,  and  insist  on  its  adoption  by  with- 
holding the  funds,  if  such  a  coarse  should  be  neces- 
sary.    If  this   were  done,   the  board  of  governors 
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wonid  not  think  of  offeriDg  any  opposition.  It  would 
however,  be  TOry  inconvenient,  and  a  manifest  failure 
of  jnstice,  that  this  Conrt  shonld  be  called  upon,  and 
its  decision  required  on  the  making  of  every  rule  in 
Ibe  numerous  charitable  institutions  of  Ireland.  It 
would  be  a  strange  state  of  the  law  if  a  cause  petition 
most  be  filed  to  make  a  new  rule  or  alter  an  old  one. 
If  the  Commissioners  had  taken  this  matter  carefully 
into  consideration,  and  pointed  out  to  the  board  of 
governors  any  amendments  or  additions  they  regarded 
as  advantageous  or  essential  for  the  proper  manage- 
ment of  the  institution,  or  the  administration  of  its 
finances,  it  could  have  been  ascertained  whether,  with- 
out any  litigation,  the  matters  now  before  me,  could 
not  have  been  simply  and  satisfactorily  arranig;ed.  If 
the  petitioners  do  make  any  slteration  in  the  rules, 
they  will' probably  find  no  difficulty  to  prevent  them; 
or  if  on  the  other  hand,  they  consider  it  more  expe- 
dient not  to  make  any  new  rule,  or  any  amendments, 
no  doubt  all  will  go  on  harmoniously,  and  the  busi- 
ness of  the  institution  will  be  managed  as  successfully 
and  satisfactorily  as  heretofore.  As  to  that  portion 
of  the  petition,  which  seeks  to  have  the  Commissioners 
discharged  from  the  trusts,  and  new  truatees  ap- 
pointed, that  is  a  thing  which,  as  I  have  before  re- 
marked, I  am  wholly  unable  to  do.  If  the  Commis- 
sioners would  examine  carefully  into  the  rules  of  the 
institution,  and  ascertain  by  consultation  with  the 
governors,  whether  any  alterations  or  modifications 
in  them  are  necessary,  they  would  save  this  Court  a 
great  deal  of  trouble,  and  probably  lead  to  an  arrange- 
ment that  would  satisfy  all  parties.  In  the  mean  time 
let  the  case  stand  over  generally,  and  what  I  have 
iULid  on  the  subject  may  lead  to  a  final  adjustment  of 
matters. 


Court  oC  du(tn'0  Utntf^. 

[lUportod  by  Wmiam  Woodlook,  Eiq^  BanriBt«T^fti-Lftw  J 

Thb  Qoxbn  V,  CB0STHWAiTE.-n7an.  18,  19. 
Quo  warranto — Tawm  ImpravemetU  Act^  sL  17  ^  18 

Women  are  capaUe  of  voting  at  the  election  of  town 
commieaionerst  under  the  Towns  Improvement  Act, 
1854,  je.  17  i"  18  Vict^  c  103. 

This  case  came  before  the  Court  upon  a  special  ver^ 
diet  had  on  the  trial  of  a  quo  warranto,  which  had 
been  obtained  to  impeach  the  election  of  the  defen- 
dant as  a  town  commissioner  for  one  of  the  wards  of 
the  township  of  Kingstown,  in  the  County  of  Dublin. 
The  election  was  had  in  October,  1 86 1.  There  were 
four  candidates  for  the  office^namely,  Mr.  Crosth- 
waite,  the  defendant,  who  had  eighty-five  votes;  Mr. 
Mayne,  who  had  seventy-seven  votes;  Mr.  Gorman, 
who  had  seventy-five,  and  Mr.  Murphy,  who  had 
seventy- one.  Of  those  who  voted  for  Messrs.  Crosth- 
waite  and  Mayne,  twenty-one  w.re  females;  and  the 
whole  question  upon  the  present  argument  was,  whe- 


ther under  the  Towns  Improvement  Act,  1864,  stat. 
17  &  18  Vict.,  c.  103,  females  are  entitled  to  vote  at 
the  election  of  town  commissioners.  Other  points  alsa 
arose  upon  the  special  verdict,  but  the  Court  directed 
this  question  to  be  argued,  and  gave  judgment  upon 
it  separately. 

Coffey  and  Ball,  Q.C.,  for  the  prosecutor. — ^Tha 
election  of  town  commissioners  in  this  case  was  held 
under  statute  17  &  18  Vict,  c  lOa  The  qualifi- 
cation for  voters  is  given  in  s.  22,  where  the  persons 
entitled  to  vote  are  (so  far  as  is  necessary  for  this 
argument)  stated  to  be  ^'  every  person  of  full  age,'' 
the  immediate  lessor  of  premises  in  the  town  of  the 
value  stated  therein,  and  who  shall  reside  within  five 
miles  of  the'boundary  of  the  town ;  and  also  **  every 
person  of  full  age  who  shall  have  occupied  as  tenant, 
or  owner,  or  joint  occupier,  or  shall  have  been  the 
immediate  lessor  "  rated  as  is  stated  in  the  section,  of 
premises  in  the  town.  In  the  interpretation  clause,  s. 
1  of  the  Act,  the  word  *'  householder  *'  is  defined  to 
mean  **  a  male  occupier  of  a  dwelling-house,  or  of  any 
lands,  tenements,  or  hereditaments  within  the  pre- 
scribed boundaries  of  the  town,  rated  to  the  relief  of 
the  poor  thereof.''  The  right  here  claimed  is  unsuita- 
ble to  females,  and  to  give  it  to  them  would  be  giving 
to  the  whole  of  the  Act  aH  inconsistent  and  repugnant 
construction.  Sections  4,  5,  and  6,  shew  how  the 
Act  is  put  in  force,  and  a  township  constituted.  Un- 
der section  4,  upon  the  application  of  twenty- one 
**  householders,"  the  Lord  Lieutenant  may  order  the 
mayor  or  other  chief  magistrate  to  convene  a  meeting 
to  consider  whether  the  Act  shall  be  carried  into  exe- 
cution therein;  a.  6  directs  the  mode  of  holding  the 
meeting,  and  enacts  that  the  mayor  or  other  chief  ma- 
gistrate is  to  notify  a  time  and  place  for  holding  the 
meeting,  which  notification  is  to  be  made  by  publish- 
ing in  the  way  pointed  out  in  the  section  a  notice  In 
the  form  in  the  Schedule  marked  A.  annexed  to  the 
Act.  The  form  in  the  Schedule  requires  the  rated 
occupiers  and  lessors  following  tomeet,  via.,  **  Every 
male  person  of  full  age  "  qualified  as  mentioned.  Then 
section  7  gives  the  qualifications  of  those  entitled  to 
vote  at  the  meeting,  that  is,  **  every  person  of  full 
age  "  qualified  as  mentioned — and  with  one  exception 
the  qualifications  are  tbe  same  as  those  in  section  22. 
The  notice  alluded  to  in  s.  6  plainly  shews  that  those 
who  are  to  be  summoned  to  the  meeting,  and  are  to 
vote  at  it,  are  to  be  males.  This  throws  a  great  light 
on  the  policy  and  intention  of  the  Act  of  Parliament. 
A  further  light  is  afibrded  by  section  25,  which  is 
that  giving  the  qualifications  of  commissioners;  the 
persons  enumerated  are,  *'  every  person  "  who  is  im- 
mediate lessor,  and  also  **  any  householder  or  occupier 
of  full  age,"  qualified  as  stated  in  the  section.  If  the 
argument  on  the  other  side  were  allowed  to  prevul, 
females  might  be  commissioners.  The  Court  will  not 
hold  that,  as  the  duties  to  be  performed  under  the  Act 
are  quite  unsuited  to  females.  It  is  true  that  many 
ofBces  have  been  held  by  females,  but  they  were  al- 
ways offices  capable  of  being  peiformed  by  deputy. 
There  is  nothing  in  the  Act  to  enable  a  commissioner 
to  appoint  a  deputy.  Although  words  in  an  Act  of 
Failianent  may  include  a  particular  class  of  persons, 
it  does  not  follow  that  that  class  must  be  included. 
The  words  of  stat.  8  Hen.  6,  c  7,  providing  the  qua- 
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fificaUons  for  Totera  for  members  of  Parliament  might 
beheld  to  inclade females;  bot  It  never  has  been 
mipposed  that  women  conld  so  vote,  and  it  appears 
from  4tb  InsL,  p.  4,  that  they  nerer  did  so  vote.  The 
reason  Is,  the  d^rsnee  of  position  between  men  and 
women.  There  is  an  inherent  disqnalifieation  in  the 
female  sex,  and  where  is  the  line  to  be  drawn  between 
parfiamentary  and  municipal  purposes?  The  King  ▼. 
&Ma  (2  T.  R,  395}  will  be  cited  on  the  other  side. 
There  It  was  held  that  a  woman  might  be  appointed 
OTerseer  of  the  poor;  but  the  circumstances  there 
were  pecnliar;  and  the  appointment  was  proper  fh>m 
the  necessltj  of  the  case.  OUve  r.  Ingram  (2  Str., 
1114;  s.a,  13  Ym&^B  Abr.l59,J^sm«),  where  it  was 
held  that  a  woman  was  capable  of  being  appointed  a 
MXton,  and  of  TOtlng  in  the  election;  but  the  decision 
was  made  expressly  on  the  ground  that  the  office  did 
Dot  eoncem  the  public,  or  the  care  and  inspection  of 
the  morals  of  the  parishioners.  In  the  Anonymous 
Case  (2  Lord  Raym.  1014),  It  was  held  that  a  woman 
night  be  gOTcmess  of  a  workhonse,  but  it  was  said 
that  she  might  act  by  a  deputy.  So,  in  The  King  ▼• 
Lady  Braughton  (3  Eeble,  32).  There  is  no  case  of 
a  female  having  been  appointed  to  an  office  where  the 
office  carried  a  discretion.  Under  s.  29  of  the  Towns 
Improvement  Act,  the  Lord  Chancellor  may  select  one 
of  the  commissioners  to  be  a  justice  of  the  peace  for 
the  town.  It  is  manifM  that  snch  an  office  must  be 
uifit  for  a  female. 

Henmy  Q.O.,  and  Jdktt^  contra.— The  right  of 
Toimg  at  the  election  of  town  commissioners  is  one 
snitable  to  be  exerdsed  by  all  occupiers  of  local  pro- 
perty, whether  male  or  femala  The  preamble  of  the 
Act  shews  what  its  object  is:  it  is  to  make  better 
provinon  **fer  the  pavmg,  lighting,  cleansing,  sup- 
plying with  water,  and  regulation  of  towns  in  Ireland." 
These  are  all  matters  of  merely  local  codoem,  and  In 
an  sudi  casesi  such  as  vestries,  poor-law  elections,  d^, 
females  may  vote.  There  Is  no  express  disqualification 
of  them  in  the  Act,  and  in  fact  s.  22,  read  with  the 
ioterpretation  clause,  gives  them  the  franchise.  Sect. 
22  stands  by  Itself,  defining  the  qualifications  for 
voters;  the  word  ** householder,"  which  in  the  inter- 
pretatiott  clause  Is  defined  to  mean  a  "male  occupier," 
does  not  occur  in  It.  No  doubt  that  under  ss.  4,  5, 
6,  and  7,  the  prelimmary  proceedings  for  constituting 
a  township  are  to  be  taken  by  males  only,  but  except 
for  the  wording  of  the  form  In  Schedule  A.,  females 
would  have  the  right  to  vote  at  the  preliminary  meet- 
ings According  to  the  argnment  on  the  other  side, 
the  word  «*  occupier  *'  in  section  25  deariy  refers  to 
males  only,  and  therefore  In  the  rest  of  the  Ad  it 
most  also  have  the  same  restricted  meaning;  but  the 
role  noecitur  a  ioeUs  applies  here.  In  the  25tb  see* 
^n,  «* occupier"  stands  with  ** householder,"  The 
words  are,  "any  householder  or  occupier,"  and' both 
most  receive  the  same  construction:  the  words,  "not 
heing  an  ecclesiastic  of  any  religious  denomination," 
ilflo  shew  distinctly  that  the  25th  section  is  confined 
to  males;  but  there  is  nothing  in  the  other  sections 
cited,  where  the  word  "  occupiers  "  occurs,  to  exclude 
females.  St  8  Hen.  6,  c.  7,  cited  on  the  other  side,  does 
Bot  prove  anything;  the  title  of  the  Statute  is,  "  What 
sort  of  men  shall  be  choosers,"  and  the  pronouns  used 
in  the  French  original  of  the  statute,  shows  that  the 


persons  spoken  of  in  it  are  all  males.     The  Reform 
Act,  2  Wm.  4,  c.  45,  uses  the  words  "every  male:" 
so  in  the  Corporation  Acts.    Women  have  voted  in 
elections  under  the  Poor  Law  Act,  where  the  voters 
are  described  simply  as  "  every  rate-payer.".^Stat. 
1  &  2  Vict.,  c.  56,  ss.  80,  81.     Femes  soles  liable  to 
charch-rates  may  vote  at  vestries. — ^Finlay  on  Church- 
wardens, 21.    The  statute  4  A  5  Wm.  4,  c  90,  s. 
43,  uses  the  words  only  "every  parishioner,"  and 
females  vote  under  that  Act.    The  cases  of  The  King 
V.  Shihhs  and  OUve  v.  Ingram^  which  is  belter  re- 
ported in  7th  Mod.  263,  than  in  Strange,  are  In  our 
fiivonr.     There  is  no  reason  why  this  Aot  should  re- 
ceive a  diflTerent  construction  from  other  statutes  upon 
local  subjecta     This  franchise  depends  upon  property, 
and  not  upon  personal  qualifications.    Section  28  of 
the  Commissioners*  Clauses  Act,  1847  (10  Vict,  o. 
16),  which  is  incorporated  with  the  Towns  Improve* 
ment  Act,  prescribes  the  mode  of  voting,  which  is 
simply  by  handmg  in  a  voting  paper.   There  Is  nothing 
unsuitable  to  females  in  that.    The  election  to  the 
office  of  commissioner  would  depend  on  personal  qua- 
lifications: that  is  not  the  case  with  the  right  of 
voting. 

WhxUside,  Q.C.,  (with  Heron,  Q  C,  and  JdleU) 
referred  to  BuU  v.  Tum^  (1  M,  &  W.,  47). 

BaUy  Q.a,  replied. 

Jan.  19 — LiFBOT,  C.  J. — ^Thls  case  comes  before 
the  Court  on  questions  nnsed  on  the  construction  of 
the  Towns  Improvement  Act,  17  d;  18  Vict.,  c  lOd. 
In  this  particular  case  the  question  arises  on  the  vali- 
dity of  an  election  jrhlch  took  place  under  that  Act, 
upon  the  appointment  of  commissioners  for  carrying 
into  execution  the  objects  of  this  Act  in  Kingstown. 
The  precise  point  upon  wl^ich  we  have  decided  upon 
the  validity  of  that  election,  upon  this  portion  of  what 
has  been  brought  before  us  generally,  is  this,  whether 
females  are  entitied  to  vote  for  the  election  of  com- 
missioners under  that  Act.  Now  it  has  been  said,  by 
very  eminent  judges,  that  the  soundest  constmctioa 
of  an  Act  of  Parliament,  indeed,  1  would  say  of  any 
instrument,  whether  it  be  a  deed,  a  wHl,  or  an  Act  of 
Parliament,  Is  that  which  is  arrived  at  upon  what  ap< 
pears  within  the  four  comers  of  the  mstrument  Itself; 
and,  accordingly,  we  have  all  attentively  considered 
the  various  provisions  of  this  Act  in  reference  to  the 
partlcuUr  question  that  we  have  to  decide,  and  I 
think  it  will  be  found  that  the  rule  which  has  been 
sanctioned  by  the  highest  authority  will  be  verified  as 
to  this  being  a  useful  and  a  correct  principle  upon 
which  to  proceed  upon  the  construction  of  an  Act  of 
Pariiament,  particularly  in  this  Instance.  For  it  will 
be  found  that  the  concludon  at  which  we  have  arrived 
will  not  only  be  fortified  by  the  affirmative  cUuses  of 
the  Act,  but  also  by  its  negative  clauses:  that  is,  not 
only  established  by  what  we  find  positively  inserted 
n  some  provisions,  but  also  substantiated  by  what  we 
find  omitted  In  clauses  or  in  parts  of  clauses  upon  the 
subject  matter  in  reference  to  the  particular  point  on 
which  we  have  to  come  to  a  decision.  Now  the  point 
is,  as  to  the  qualification  of  voters  for  these  commis- 
sioners. The  case  has  been  argued  very  much  upon 
the  ground — at  least  one  main  line  of  argument  has  * 
been — that  we  should  arrive  at  the  conchsion  that  fi^ 
males  are  not  competent  to  vote  for  commissionerB, 
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becanae  the  Inferenoe  from  holding  that  they  were, 
might  bo,  that  they  might  al0O  be  commiasioQera,  and 
that  the  most  abeard  consequences  would  attend  such 
a  conclnsion;  and  that  would  no  doubt  be  a  strong 
ground  of  argument;  but  adverting  to  the  title  of  the 
Act,  and  the  duties  to  be  performed,  nothing  can  be 
more  distinct  than  the  difference  between  the  qualifi- 
cation for  the  commissioners  themselves,  and  the 
qualification  for  voters  for  them.  The  qualification 
for  being  a  commissioner  is  a  qualification  for  carry- 
ing out  the  duties  of  the  Act,  and  the  superintending 
the  performance  of  those  duties.  The  veiy  title  of 
the  Act  shews  its  object, — ^To  make  better  provision 
for  the  paving,  lighting,  draining,  cleansing,  supply- 
ing with  water,  and  regulation  of  towns  in  Ireland. 
Now,  to  be  qualified  to  superintend,  direct,  manage, 
and  control  in  respect  to  these  several  matters,  it  b 
quite  plain  would  require  a  class  of  qualifications 
which  it  is  just  as  unnatural  and  as  unreasonable  to 
expect  from  females  as  it  is  reasonable  and  proper 
that  a  person  who  has  property  liable  to  be  taxed,  in 
reference  to  which  it  is  important  that  these  several 
duties  should  be  carried  out,  and  who  is,  therefore, 
interested  in  their  discharge,  should  have  a  share  in 
the  election  of  those  who  are  to  perform  theuL  It  is 
no  more  than  saying  that  a  female  who  has  property 
shonld  have  the  right  to  appoint  an  agent  to  act  for 
her:  there  is  no  absurdity  in  that.  The  excluding 
her  from  appointing  an  agent  would  be  as  great  an 
absurdity  as  to  say  that  she  herself  would  be  qualified 
to  discharge  all  the  Tarioua  duties  which  she  may 
discharge  through  an  agent;  or  to  say  that  she  is  not  to 
have  the  right  to  appoint  an  agent,  because  she  would 
not  herself  be  qualified.  This  puts  an  end  to  all  that 
line  of  argument  which  has  been  taken  from  the  na- 
ture of  the  qualification  for  commissioners,  which  has 
been  attempted  to  be  confounded  with  the  qualification 
of  those  who  are  to  vote  for  commissioners.  Hie 
distinction  is  quite  obvious,  and  so  far  as  any  argu- 
ment can  arise  upon  a  comparison  of  the  duties  to  bo 
performed  in  one  case  and  the  other,  instead  of  being 
an  argument,  the  consideration  cuts  the  other  wfiy. 
Now  to  pass  on  farther,  from  the  title  of  the  Act 
which,  though  in  general  it  goes  but  a  short  way,  s«till 
does  go  some  way  in  the  construction  of  an  Act  of 
Parliament,  to  go  to  the  essential  ground  on  which  to 
constine  an  Act  of  Parliament,  namely,  the  language 
of  various  clauses.  The  first  thing  that  I  shall  refer 
to  is  the  interpretation  clause,  and  it  is  important  that 
the  interpretation  of  the  word  *'  householder  "  should 
be  advert^  to,  for  that  word  is  iuterpreted  to  mean 
**  a  male  occupier  of  a  dweiiing-honse,  or  of  any  lands, 
tenements,  or  hereditaments,  within  the  prescribed 
boundaries  of  the  town  rated  to  the  reliet  of  the  poor 
in  respect  thereof."  Therefore  wherever  we  meet 
with  the  word  '*  householder,"  as  far  as  that  word 
goes,  the  interpretation  clause  is  perfectly  conclusive, 
that  females  would  be  excluded  from  any  duty  which 
could  only  be  performed  by  a  householder.  The  next 
part  of  the  Act  to  which  I  would  call  attention  is  the 
tbnrth  section,  which  provides,  *'  that  on  the  application 
of  twenty-one  householders  of  any  city  or  town  in 
Ireland,  each  of  such  householders  occupying  a  dwell- 
ing-house, or  other  lands,  tenements,  or  her^itam  ;nts 
within  such  city  or  town applying  that  this 


Act  or  a  specific  portion  thereof  may  be  carried  into 

execution it  shall  be  lawful  for  the  Lord  Li  ea- 

tenant  of  Ireland,  one  month  after  receipt  of  such  ap- 
plication  to  order  and  dupect  that  the  mayor  or 

other  chief  magistrate  of  such  town  (being  a  corporate 
town)  or  the  churman  of  the  municipal  oommissionersy 
under  the  Act  of  the  3rd  &  4th  \ictM  c  108,  wher- 
ever the  same  shall  be  in  force,  or  any  two  or  more 
justices  of  the  peace  resident  within  ten  miles  of  anch 
town,  shall  convene  a  meeting  for  the  pnrpoee  of  con- 
sidering the  carrying  of  this  Act  into  execution."  It 
is  plain  if  the  Act  ended  there,  there  could  be  no 
question,  but  that  noAe  but  males  should  be  amongst 
the  persons  who  were  to  petition  the  Lord  Lieutenant 
for  the  adoption  of  the  Act.  Hooseholders,  therefore, 
who  apply  to  the  Lord  Lientenant  must  be  males. 
The  Lord  Lientenant  then  having  directed  that  the 
meetnigto  consider  the  adoption  of  the  Act  be  convened, 
then  comes  the  provision  who  are  to  be  the  persona 
summoned  to  that  meeting.  Notice  of  the  meeting  ia 
to  be  given  by  affixing  in  certain  places  a  notice  in 
the  form  provided  in  the  Schedule  A.  That  schedule 
describes  the  persons  who  are  required  to  attend  the 
meeting,  and  they  are  according  to  the  form  of  notice 
given  "the  rated  occupiers  and  lessors  following." 
Nothing  is  said  there  about  householders.  If  there 
had  b^n,  the  very  word  would  carry  the  necessity  of  the 
summons  being  given  to  householders;  but  then  come 
the  following  words,  viz.,  **  Every  male  person  of  full 
age  who  shall  have  occupied  as  tenant  or  owner,  or 
shall  have  been  immediate  lessor,  (rated  for  such  pr^ 
mises  to  the  relief  of  the  poor),  of  any  lands,"  &c. 
.Now,  a  great  argument  wpb  founded  on  this  provision, 
that  the  persons  to  receive  notice  should  be  male  per- 
sons. And  I  for  one,  was  very  much  struck  with  the  ar- 
gument founded  on  that,  that  it  was  natural  to  suppose 
prima  facie;  that  the  persons  who  were  to  vote  should 
be  the  persona  who  were  to  be  summoned,  and  vice 
versa;  but  we  shall  find  as  we  go  on,  a  perfect  dis- 
tinction made  in  plain  terms  between  those  to  whom 
notice  shonld  be  given  with  a  view  to  convene  them, 
and  the  qualification  for  voting  when  the  meeting  was 
constituted.  It  is  remarkable  that  with  respect  to 
summoning,  it  is  not  left  upon  the  general  term**  per* 
sons,"  but  the  words  of  the  notice  aie  "  such  male 
persons,"  shewing  clearly  the  understanding  of  the 
legislature,  that  the  word  '*  person  "  would  not  of  itself 
indicate  sex.  For  the  Legislature  here  have  not  left 
the  matter  with  respect  to  the  word  *'  persons,"  but 
they  have  qualified  it  in  a  way  by  the  additional  word 
**  male  person  "  so  as  to  leave  it  beyond  a  doubt 
what  they  meant.  Now,  then,  having  disposed  of  the 
persons  who  are  entitled  to  be  summoned  to  the 
meeting,  let  us  proceed  to  the  7th  section,  which  gives 
the  qualification  of  persons  entitled  to  be  admitted  to 
the  meeting — not  entitled  to  be  summoned,  but  entitled 
to  be  admitted  to  the  meeting  and  to  vote  thereat.  It 
says — **  At  any  snch  meeting  convened  as  aforesaid^ 
such  persons  as  next  hereinafter  mentioned  shall  be 
admitted  and  entitled  to  vote,  and  no  other  person 
whatsoever;  that  is  to  say,  every  person  of  full  age 
who  is  the  immediate  lessor  of  lands,  tenements,  and 
hereditaments,  within  snch  town,  or  within  such 
boundaries  of  the  same  respectively,  of  the  value  of 
fifty  pounds  or  upwards  according  to  the  last  poor 
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kw  TalmtioD,  and  who  sbtU  reside  vithiii  fire  miles 
ef  the  boondery  of  sach  town."  ^  Thus  in  the  snm- 
moDs  the  qnalification  is  **  Every  male  person  of  fall 
age,'^  hut  when  we  oome  to  the  qnalification  of  per- 
sons entitled  to  be  admitted  to  the  meeting  and  to 
Yote  thersatt  we  find  that  the  word  *'  male»"  which 
would  limit  the  qnalification  for  the  right  to  vote,  is 
omitted,  and  the  word  **  person  "  left  in  this  respect 
unqnalified.  Where  the  Legislature  meant  to  impose 
any  restriction  on  the  word  **  person  "  they  have  done 
It.  In  this  very  section  we  have  the  words  **  of  foil 
age,"  bat  there  is  no  restriction  with  respect  to  sex; 
and  thns  it  is  clearly  indicated  that  where  the  Legis- 
latore  meant  to  restrict  the  sense  of  the  general  term 
**  person  "  they  were  prepared  to  do  so,  and  woald 
do  sow  Well,  then,  the  right  to  be  admitted  and  to 
vote  lor  commissioners  is  in  the  terms  I  have  stated; 
sad  therefore  ex  vi  terming  every  one  without  restric- 
tion, who  conld  be  embraced  ander  the  general  term 
^^penon"  is  inclnded.  That  is  as  to  lessors:  now 
as  to  others, — ^also  every  person  of  fall  age  who 
shall  have  occnpied  as  tenant  or  owner,  or  shall  have 
been  the  immediate  lessor  (rated  for  snch  premises  to 
the  relief  of  the  poor)  of  any  lands,  tenements,  or 
hereditaments,  within  sach  city  or  town,  or  within 
such  bonndaries  of  the  same  respectively  as  aforesaid, 
and  shall  have  been  rated  in  respect  of  snch  premises 
for  the  period  of  twelve  months  preceding,  nnder  the 
acts  lor  the  relief  of  the  destitute  poor  in  Ireland  as 
ooeopier  of  such  lands,  tenements,  or  hereditaments, 
at  a  net  annual  value  of  eight  pounds  or  upwards." 
Every  person  of  full  age  who  has  occnpied  as  tenant 
or  owner."  There  again  the  specific  restriction  is  im- 
posed, not  as  to  sex  bat  in  respect  of  age,  affording 
the  inference  txpnsdo  uniua  eat  exdudo  akerwi^  and 
leading  to  the  implication,  that  where  the  LegisUture 
have  imposed  one  restriction,  no  other  should  be  added. 
Weil  then,  after  the  Act  has  been  adopted,  and  the 
determination  of  this  preliminary  meeting  has  been 
approved  by  the  Lord  Lieutenant,  a  meeting  is  con- 
vened for  the  election  of  commissioners,  and  by  section 
22  the  qualification  of  persons  entitled  to  vote  for 
oommissioners  is  given,  and  this  in  fact  is  the  section 
which  spedfically  applies  to  the  very  point  we  have 
to  decide.  The  qnalification  of  persons  entitled  to 
vote  at  that  meeting  and  at  every  fatare  meetmg  for 
the  election  of  commissioners  is  described  in  the  follow- 
ing terms: — **  At  such  first  and  every  other  meeting 
for  the  election  of  commissioners  in  said  town,  as 
thereinafter  prescribed,  snch  persons  as  next  hereinafter 
mentioned,  shall  be  admitted  and  entitied  to  vote,  and 
no  other  person  whatsoever;  that  is  to  say,  every  per- 
son of  full  age  *' — not  a  word  of  sex — "  who  is  tbe  im- 
mediate lessor  of  lands,  tenements,  and  hereditaments 
within  snch  town,  or  within  such  boundaries  of  the 
same  respectively  as  aforesaid,  of  the  valae  of  fifty 
pounds  or  upwards  according  to  the  last  poor  law 
valuation,  and  who  shall  reside  within  five  miles  of 
the  boundary  of  such  town,  also  every  person  of  fall 
age  who  shall  have  occupied  as  tenant  or  owner  or  joint 
occupier,  subject  to  the  rating  and  payments  mentioned 
in  the  section."  We  therefore  find  that  in  that  section 
on  the  interpretation  of  which  in  fact  the  case  before 
us  must  be  decided,  not  only  are  affirmative  words 
used  whero  a  qualification  was  designed  by  the  Legis- 


lature; but  the  words  which  would  be  essential  to 
disqualify  the  claimants  here  are  omitted;  we  find  the 
introduction  of  a  qnalification  not  the  subject  of  the 
question  here;  and  the  omission  of  the  one  upon  which 
we  have  to  enquire.  We  have  therefore  both  affir- 
mative and  negative  evidence,  that  tbe  claimants  aro 
entitled  to  redress,  and  ought  to  be  admitted  to  vote 
for  the  election  of  commissioners.  I  hare  thus  gone 
through  these  sections.  I  have  not  omitted  to  look 
carefully  into  all  the  other  sections  of  the  Act;  but  I 
find  none  to  shake  the  conclusion  to  which  we  have 
come,  that  on  the  true  construction  of  the  Act  itself, 
it  appears  to  us  that  fomales  )tfe  entitled  to  vote  for 
commissioners  in  this  town. 

O^Brikn,  J. — On  the  question  which  has  been  ar- 
gned  before  us,  I  concur  in  the  judgment  that  our 
answer  should  be  in  fovonr  of  the  right  of  females  to 
vote,  and  I  do  not  think  we  would  be  warranted  in 
coming  to  any  other  conclusion.  I  think  it  clear  on 
the  provisions  of  the  statute  of  1854,  and  that  of  1647 
incorporated  in  it,  that  according  to  the  ordinary  and 
well  settied  rales  of  constraction,  females  aro  not 
only  not  excluded  from  voting,  but  that  they  get  the 
right  in  express  terms.  One  ground  of  argument 
which  has  bieen  referred  to  by  the  Chief  Justice,  was 
very  much  pressed,  namely,  that  the  same  process  of 
reasoning  that  would  lead  to  the  conchision,  that 
females  were  entitled  to  vote,  would  establish  that 
under  the  Act  they  were  qualified  to  act  as  commis- 
sioners, that  the  qualifications  under  the  Act  for  the 
office  and  for  voting  are  identical,  and  that  such  a  re- 
sult would  be  attended  with  such  manifest  inconve- 
nience, and  so  repugnant  to  the  policy  of  the  law,  that 
we  should  not  adopt  it,  even  though  on  the  Act  we 
should  be  otherwise  disposed  to  do  so.  I  think  a 
careful  examination  of  the  statute  will  shew  that  this 
is  not  tbe  case,  but  that  with  regard  to  sex  the  pro- 
visions for  holding  the  office  of  commissioner,  are 
materially  diffisrent  from  the  sections  as  to  the  qualifi- 
cations of  voters ;  and  that  it  will  further  shew  that 
females  are  by  the  express  words  of  thestatate  exclu- 
ded from  the  right  of  taking  a  part  in  certain  other 
proceedings,  firom  the  right  of  voting  at  certain  other 
meetings  under  the  Act ;  and  the  very  circumstance 
that  such  words  aro  employed  in  the  sections  upon 
these  subjects,  and  are  carefully  omitted  from  the 
sections  as  to  voters  for  commissioners,  is  I  think  a 
strong  and  unanswerable  argamcnt,  to  shew  that  the 
intention  of  the  Legislature  was,  that  females  may  have 
the  right  of  voting  for  commissioners.  Now  the  pro- 
visions of  the  Act  to  which  I  shall  refer  are  the  inter- 
pretation clause  and  some  others.  The  interpretation 
clause  says  that  the  words  mentioned  in  it  shall  have 
the  meanings  assigned  to  them  in  thecliuse,  anless  there 
be  something  in  the  subject  or  context  repagnant  to 
such  constraction  ;  then  it  goes  on  to  say  what  is  most 
material,  that  the  word  ** householder"  shall  mean 
'*a  male  occupier  of  a  dwelling  hoaae,"  that  the  word 
'^occupier"  shall  extend  to  and  indnde  an  immediate 
lessor,  and  that  the  words  importing  the  masculine 
gender  (except  only  the  word  male),  shall  include 
females.  Now,  therefore,  by  that  interpretation 
danse,  the  word  "householder"  expressly  excludes 
females,  and  the  word  **occapier"  does  not  exclude 
them.    Well,  looking  at  the  other  seaioos  of  the  Act, 
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we  fiod  fimr  spMies  of  proriuoiis  for  qoallficiitkms; 
first — of  those  entitled  to  ftpplj  to  have  the  Act  pot  in 
operation ;  eeooodlj— ^  peraooe  entitled  to  rote  at 
(he  preliminary  meeting;  thirdly— the  qoalifieation 
entitling  parties  to  be  town  commissioners ;  and  foirth- 
\y — ^the  <|oalification  entitling  parties  to  vote  for  town 
eommissioners.  Now  let  ns  bear  in  mind  what  I  haye 
•aid,  as  to  the  words  '^honsehoider  "  and  "occupier.*' 
The  ftrst  section  to  be  refrrred  to  is  s.  4,  which  pro- 
Tides  for  the  application  being  made^  to  have  the  Act 
applied  to  the  particular  township.  It  is  ezpresaly 
provided,  that  the  applicalaon  shall  be  on  tho  part  of 
twenty  one  or  more  AoiMeAoMisrs.  Females  are  therefore 
excladed  from  that.  The  utxi  sections  to  be  referred 
to  are  ss.  6  &  7,  as  to  the  meeting  which  is  to  be 
held  aflfcer  the  a|)plication  to  his  Kxcellency»  the  Lord 
Lieutenant,  for  the  purpose  of  deciding  as  to  the  Act 
being  extended  to  the  district,  and  these  sections  are 
to  be  read  in  connexion  with  Schedule  A.  Section  6 
says  that  notice  shall  be  given  by  affixing  notices  in 
the  form  in  the  schedule  A. ;  and  then  on  referring  to 
Schedule  A.  we  find  that  the  word  "  male  "  is  used 
in  the  form  there  given.  That  gives  us  a  light  by 
which  to  construe  the  other  sections,  and  shews,  I 
think,  that  the  persons  who  are  qualified  to  be  pre- 
sent at  the  preliminary  meeting  are  to  be  males  only. 
The  next  qualification  isthat  forfilling  theoffice  of  town- 
commissioner.  It  is  given  in  the  26  th  section,  which 
first  uses  the  words,  ".everv  person,'^  bnt  later  on  it 
uses  the  word  **  householder,'*  and  it  was  accordingly 
admitted  that  the  circumstance  of  that  word  being  used 
was  sufficient  to  exclude  females  from  the  office  of 
town  commissioner.  Now,  let  ns  come  to  the  section 
dealing  with  the  qualifications  of  persons  to  vote  for 
town  commissioners,  and  the  words  there  are  as  wide 
as  possible.  It  says  that  such  persons  as  hereinafter- 
mentioned  shall  be  entitled,  that  is  to  say,  and  then 
it  sets  out  the  quaLfication.  It  drops  the  word 
*<  householder,"  and  uses  the  word  "  occupier.''  It 
states  the  rating  necessary,  and  it  states  what  would 
be  equivalent  to  *'  householder,"  if  by  the  interpreta- 
tion clause  that  word  was  not  confined  to  males.  It 
is  impassible  to  say  that  the  Legislature  haa  not  as 
clearly  as  possible,  by  using  the  terms  which  it  does 
use,  by  dropping  the  word  *'  householder,"  and  using 
the  word  **  occupier,"  shewn  what  its  intention  was, 
and  I  have  no  difficulty  upon  the  subject;  then,  that 
being  so,  is  there  anything  that  would  warrant  as  in 
importing  into  the  22nd  section,  words  that  would 
exdude  females?  Is  there  anything  so  repugnant  to 
the  policy  of  the  law,  as  to  warrant  ns  in  importing 
into  the  Act  words  which  we  do  not  find  in  it?  It 
was  at  one  time  considered  or  thrown  out  that  if  a 
party  was  disqualified  firom  holding  an  office-*if  fe- 
males were  disqualified  from  holding  aa  office,— ibey 
should  also  be  disqualified  from  voting  for  that  office; 
and  in  Olive  v.  Ingram^  there  are  words  need  which 
would  import  that  to  be  so;  but  what  haa  taken  place 
of  late  years?  We  have  in  the  whole  of  the  Poor  Law 
Acts  an  express  declaration  of  the  Legislature,  that 
though  females  cannot  be  guardians,  they  may  vote 
fpr  them*  Then  with  regard  to  the  general  intention 
and  policy  of  the  law,  a  great  deal  was  said  as  to  the 
right  of  voting  for  membera  of  parliameatv  and  that 
femaltf  though  not  expressly  excluded  were  held  not 


entitled  to  vote  on  principles  of  general  policy;  bat 
looking  at  the  legblation  of  late  yearSk  the  Reform 
Act,  to  go  no  fiuther  back,  exdades  them  in  terms. 
The  Mnnictpal  Corporation  Act  aha-doea  so;  whilo 
the  Poor  Law  Act  does  not  exdude  them;  and  there- 
fore under  it  they  are  entitied  to  vote  at  the  electioii 
of  guardiana ;  therefbre,  the  argument  arising  from  the 
general  policy  of  the  law,  is  negatived  by  the  foet  of 
the  Poor  Law  Act  entitling  females  to  vote,  and  where 
the  Legislature  intended  to  exdude  them  of  kte  years,  it 
has  done  so  expressly.  The  Act  of  1847  is  referred  to 
in  this  Act.  There  were  certain  words  in  that  Act 
to  which  at  first  I  fchonght  some  force  might  be  given. 
The  word  ''  his"  is  used  in  it,  bnt  on  looking  to  th# 
mterprotation  dense  of  that  Act,  I  find  the  word 
^his"  would  indnde  fomales  as  well  as  males.  It 
is  stated  that  the  9th  Geo.  4,  c  82,  has  been  In 
force  for  thirty  years,  and  that  there  has  been  no  in- 
stance of  females  voting  under  it;  bat  if  these  was 
any  decision  on  that  Act  of  the  9th  O.  4,  it  woold 
not  be  binding  here,  because  the  words  of  the  qualifi* 
cations  for  votera  are  different  in  it  from  those  herai. 
I  therefore  concur  in  the  judgment  which  has  been 
pronounced  by  my  Lord  Chief  Justice. 

Hatbs,  J. — I  do  not  think  that  there  is  anything^ 
dther  in  the  Act  or  in  the  policy  of  the  law,  to  ex- 
dude fomales  from  exercising  the  right  of  voting  at 
the  dection  of  town  eommisdonerB.  I  think  that 
everything  has  been  said  by  say  Lord  Chief  Jastioe 
and  my  brother  O'Brien  upon  the  constmction  of  the 
Act,  and  in  everything  that  has  been  aaki  I  oonenr* 
Aa  to  the  nature  and  duties  of  the  office  of  a  voter,  I 
do  not  think  there  is  anything  that  need  aflSeet  the 
modesty,  which  is  so  much  the  graco  and  ornament 
of  the  female  sex.  All  the  lady  has  to  do  is  to  hand 
in  a  voting  paper,  and  answer  a  couple  of  questions. 
What  is  the  duty  of  a  comnussioner?  To  him  is  en- 
trusted the  disposal  of  property,  and  carrying  out  the 
objects  mentioned  m  the  Acb  All  these  are  to  be 
performed  by  contributk>ns  from  females  as  well  as 
fixnn  males,  and  then  on  the  general  principle  that 
there  shall  be  no  taxation  without  representation,  and 
as  it  does  not  appear  to  be  contrary  to  the  ordinal^ 
principles  of  justice  that  the  ladies  shouki  vote^  I 
concur. 

FiTzoa&ALD,  J.— I  concur  also.  I  wish  only  to  add 
that  I  am  not  to  be  taken  aa  concurring  in  the  ex- 
pression that  have  fallen  from  the  other  memben  of 
the  Court,  to  the  efibct  that  ladies  are  not  entitied  to 
sit  as  town  commissioners. 


Coart  of  extf^tqutv. 

tUcporUd  by  OUvar  J.  Biirkt.  Bm|^  Buiirt»r..tf.U«.3 

Ih  Be  Bbabt  n.  Slator. 

Landlord  and  tenant — Precept  to  restrain  waste — 
23  4r  24  VicCt  c  154,  ea.  S6,  36,  37. 

Infbrmatiotii  taken  under  the  36tk  eeetiono/the23rd 
4r  24<A  Fict.»  c  194»  upon  which  it  m  eaughi  bjf 
the  landhrd  of  any  premien  to  obtain  a  precept 
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frwa  a  justice  0/ the  peace  to  restrain  a  tenant  or 
others  from  doing  any  acts  of  waste^  in  said  section 
mentioned^  must  statSy  if  present  acts  of  waste  are 
complained  of  what  those  acts  art;  and^  if  future^ 
what  those  future  acts^  the  tenant  intends  to  do^  are. 
A  precept^  therefore^  granted  on  an  information^ 
which  x^ormed  merely  ofpaU  acts  oj  waste^  and 
which  averred  ^uxt  the  tenant  ^^  persists  in  doing 
and  commuting  acts  of  unlawful  waste  to  the  injury 
and  damage  oJ  said  premises^  notwithstanding  that 
I  warned  him  to  desist  from  the  same^^  was  held 
Jbad  and  quashed  accordingly* 

This  was  an  application  nnder  the  37th  section  of  the 
23rd  h  2fth  Yict^  c  154 — the  Landlord  and  Tenant 
Law  Consolidation  Act — made  on  behalf  of  Bryan 
Brady,  tenant  to  the  lands  of  WhitehUl,  (and  claiming 
the  right  of  catting  tnrf  appnrtenant  thereto  for  his 
own  consumption),  for  an  order  that  the  precept  bear- 
ing  date  the  25th  day  of  April,  1864,  obtained  upon 
the  information  of  George  Warner  Slator,  the  land- 
lord of  the  premises,  and  granted  by  Mathew  Weld 
O'Connor,  ^q^  a  justice  of  the  peace  of  the  Connty 
of  Longford,  might  be  annnlled  or  varied.  The  appli- 
cation was  grounded  npon  an  agreement,  bearing  date 
the  29th  of  October,  1860,  made  between  Alexander  H. 
Slator  and  Bryan  Brady,  nnder  which  said  agreement 
Applicant  held  said  lands  and  bog,  which  agreement 
was  as  follows: — ''Alexander  H.  Slator,  of  White- 
hill,  in  the  County  of  Longford,  Esq.,  agrees  to  let, 
and  Biykn  Brady,  of  CasUebrock,  in  the  connty  of 
Longfoi^  firmer,  agrees  to  take  the  two  fields, 
called  Bnllfield  and  Hallfield,  and  the  grazing  of  all 
the  bog  of  Whitehill;  now  in  Alexander  Slater's  pos- 
aessiou;  the  above  two  fields  contain  about  18  Irish 
acres,  plantation  measure,  be  the  same  more  or  less, 
at  30&  per  acre,  to  be  paid  in  two  equal  payments 
each  year,  the  gale  days,  25th  March,  and  29th  Sep- 
tember, in  each  year,  the  first  gale  to  become  dno  on 
the  25tfa  March  next;  and  Bryan  Brady  agrees  to  mind 
pUmtadons,  and  allow  no  persons  to  cut  turf  on  the 
bog  but  (naming  certain  persons)  and  A.  H.  Slator, 
and  all  persons  having  leases,  and  Bryan  Brady. 
Signed,  A.  H.  Slatob. 

Brtan  Bbadt. 
Dated  29th  October,  I860.'' 
Under  this  agreement,  Biyan  Brady  held  the  lands, 
and  claimed  the  right  of  cutting,  and  did,  from  the 
date  of  said  agreement  until  the  obtaining  of  said  pre- 
cept, actually  cut  tnrf  for  the  use  of  his  house.  On 
the  25th  of  April,  1864,  Alexander  W.  Slator,  for 
the  purpose  of  obtaining  an  injunction  or  precept  from 
aaid  justice,  to  restrain  Bryan  Brady  from  cutting 
tnrf,  or  breaking  up  meadow  Or  pasture  lands,  swore 
the  information  following  before  Mathew  Weld  O'Con- 
nor, one  of  the  justices  of  the  County  of  Longford: — 
**  I,  George  Warren  Slator,  of  Cartron  Lodge,  in  the 
Connty  of  Longford,  make  oath  and  say  that  I  am 
the  owner  in  fee-farm  of  the  Whitehill  estate,  in  the 
barony  of  Granard,  and  County  of  Longford,  having 
purchased  same  in  the  Landed  Estates  Court  on  the 
19th  January,  1864;  and  I  say  that  certain  portions 
of  said  lands  are  in  the  tenure  or  occupation  of 
Bryan  Brady,  of  Castlebrock,  vix.  that  portion  of  said 
lands,  called  or  known  by  the  name  of  the  Bullfield 


and  Sktefield,  together  with  the  grazing  of  the  bog 
of  Whitehill,  which  said  premises  are  jBCt  put  in  the 
printed  and  published  rental  for  sale,  and  which  he  now 
holds  by  agreement  dated  October  29, 1 860,  for  a  term 
of  five  years,  from  the  29th  October,  1860 ;  and  I  say 
I  verily  believe  that  I  am  entitled  to  the  absolute  pos- 
session of  sud  lands  and  bog,  at  the  expiration  of  sud 
agreement,  to  wit,  on  the  29th  day  of  October,  1865; 
and  I  say  that  Bryan  Brady  has  committed  unlawful 
waste  heretofore,  by  cutting  down  the  ancient  white- 
thorn fences  and  ornamental  timber  on  said  prsmises; 
and  I  say  that  sud  Bryan  Brady  has  unlawfully  cut 
turf,  and  broken  up  and  used  portions  of  said  bog  of 
Whitehill,  contrary  to  said  agreement,  and  that  he 
persists  in  doing  and  committing  acts  of  unbwful 
waste,  to  the  injury  and  damage  of  said  prenuses,  not- 
withstanding that  I  warded  him  to  dedst  from  the 
same,  which  said  acts  are  contrary. to  the  statute  in 
that  case  made  and  provided."  Thereupon  the 
following  precept  issued: — "To  Bryan  Brady,  and 
all  others  whom  it  may  concern — Whereas  in- 
formation on  oath  has  been  this  day  laid  before 
me,  one  of  her  Majesty's  justices  of  the  peace 
of  the  County  of  Longford,  that  you  Bryan  Brady 
being  the  occupier  of  a  farm  of  land  on  and  holding 
the  grass  of  the  bog  of  WhitehiH,  in  the  barony  of 
Qranard,  and  County  of  Longford  aforesaid,  and  held 
by  yon  under  an  agreement,  as  set  forth  in  the  prin- 
ted rental,  publbhed  by  order  of  the  judges  of  the 
Landed  Estates  Court,  for  the  sale  of  said  estate  in 
the  mouth  of  January,  1864,  as  tenant  t)  George 
Warner  Slator,  Esq.,  he  being  the  purchaser  thereof; 
and  that  you  have  already,  and  are  about  to  commit 
or  suffer  certain  unlawful  waste  and  injury  to  be  com- 
mitted on  the  said  premises,  known  as  the  Bnllfield 
and  Hallfield,  together  with  the  bog  of  Whitehill,  by 
breaking  up  certain  portions  of  the  surface  of  said  pre- 
mises, and  cutting  turf  thereon,  contrary  to  the  sta- 
tute in  that  case  made  and  provided;  these  are 
therefore  to  command  and  firmly  enjoin  yon,  and  each 
and  every  of  you,  and  all  oUier  persons  whomsoever, 
not  to  proceed  to  break  up  any  of  the  surface  of  the 
ancient  meadow  or  pasture  lands,  comprised  in  said 
(Hremises,  or  breakup  the  surface,  or  cut  turf  on  the  said 
bog  of  Whitehill,  or  to  continue  the  same,  or  otherwise 
mjure  the  said  premises,  or  any  part  thereof,  until 
special  leave,  license,  and  authority,  in  writing  for  that 
purpose,  shall  be  first  procured  from  and  g^ven  by  me, 
the  said  justice,  or  until  the  matter  of  the  said  infor- 
mation shall  be  first  inquired  into  at  the  Petty  Ses- 
sions, to  be  holden  at  Edgworthstown,  on  the  25th 
day  of  May  next,  and  this  my  precept  lawfully  an- 
nulled or  altered  in  that  behalf;  and  in  case  yon  diso- 
bey this  my  precept,  you  and  each  of  you,  and  all 
persons  wilfully  uding  and  abetting,  or  assisting  yon 
in  so  doing  will  be  punished  in  pursuance  of  the  sta- 
tute, in  that  case  made  and  provided;  and  all  con- 
stables of  police  and  others  are  hereby  required  to 
prevent  such  waste  or  injury,  and  to  apprehend  and 
bring  to  justice  all  persons  present,  and  aiding,  abet- 
ting, or  assisting  in  such  unlawful  acts,  to  be  dealt 
with  according  to  Iaw..^Given  nnder  my  hand  and 
seal  this  25th  day  of  April,  in  the  year  of  our  Lord, 
1864,  at  Drewmount,  in  said  county. 

Matthsw  Weld  O'Connob,  Justice." 
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Brady,  by  his  affidavit^  made  on  the  30th  April,  de- 
nied haying  cat  tarf  for  any  other  purpose  than  for 
the  nse  of  his  honse,  which  he  insisted  he  had  a  legal 
right  under  the  terms  of  the  above  agreement  to  do, 
and  he  denied  any  intention  to  do  any  of  the  acts  in 
said  information  mentioned.  On  the  7th  May  said 
George  Warner  Siator  made  an  affidavit,  wherein  he 
alleged  he  was  an  infant  under  the  age  of  twenty  one 
years,  when  the  above  mentioned  agreement  was  en- 
tered into;  that  the  estate  npon  which  the  lands 
of  BuUfield  and  Hallfield,  together  with  the  bog 
of  Whitehill,  were  situated,  were  lately  set  up 
for  sale  in  the  Landed  Estates  Court,  and  that  said 
George  Warner  Siator  became  the  purchaser  of  the 
fte  of  said  Whitehill  estate,  for  £16,000,  subject  only 
to  the  particulars  of  tenure  set  out  on  the  printed 
rental,  and  discharged  as  it* was  submitted  under  the 
operation  of  the  Landed  Estates  Act,  from  all  rights 
and  easements  not  expressly  excepted  and  reserved 
therein :  and  he  reiterated  the  allegations  made  in  the 
information,  specifying  the  acts  of  waste,  viz.,  cutting 
down  ancient  whitethorn  hedges,  and  cutting  turf;  the 
conveyance  had  not  yet  been  made  by  the  Landed  Estates 
Court.  It  further  appeared  that  the  informations  were 
sworn  before  a  justice,  who  lived  in  a  remote  part  of, 
the  county,  and  not  before  one  usually  acting  in  that 
district  of  Petty  Sessions. 

J.  Richardson^  in  support  of  the  motion,  called  the 
attention  of  the  Court  to  the  35th  section  of  the  23rd 
&  24th  Vict.,  c.  154,  the  Act  under  which  the  injunc- 
tion was  obtained.  It  was  thereby  enacted  that 
"  Where  any  person  shall  be  in  possession  of  lands,  or 
of  any  dwelling-house,  out  house,  or  buildings,  as  tenant 
thereof,  or  as  a  servant  or  caretaker  of  any  owner,  or 
having  obtained  the  possession  thereof  from  any  such 
tenant,  servant  or  caretaker,  and  the  landlord  or  owner, 
or  other  person  interested  in  the  preservation  of  the  pre- 
mises, or  any  agent  acting  on  his  behalf,  shall  by  affidavit 
satisfy  any  justice  of  the  peace  of  the  county,  not  being  a 
party  interested  in  the  said  premises  (who  is  thereby 
authorized  and  required  to  take  such  affidavit)  that 
there  exists  probable  and  just  grounds  of  suspicion 
that  such  person  b  about  to  commit,  or  to  permit  or 
sn.Ter  any  nnlawfhl  waste,  injury,  alteration,  de 
struction  upon,  or  removal  from  any  such  dwelling- 
house,  outhouse,  or  other  building,  or  intends  unlaw- 
fully to  burn  or  break  up  any  part  of  the  soil,  or  sur- 
face, or  subsoil  of  the  lands,  or  unlawfully  to  remove 
the  soil,  or  surface,  or  subsoil  of  the  said  lands,  or 
nnlawfnlly  to  cut  down,  top,  lop,  or  grub  any  trees, 
woods,  or  underwoods,  growing  on  the  sidd  lands,  or 
otherwise  nse  or  misuse  the  premises,  or  any  part 
thereof,  contrary  to  his  agreement,  or  that  he  is  in  the 
act  of  doing  or  suffering  any  of  the  aforesaid  matters^ 
it  shall  be  lawful  for  such  justice  of  the  peace  to  issue 
his  precept  in  writing  under  his  hand  and  seal,  stating 
that  information  had  been  received  that  such  waste  or 
injury  is  intended  to  be,  or  is  in  the  act  of  being  done  or 
permitted,  aiid  commanding  all  such  persons,  and  all 
other  persons  whomsoever,  to  desist  from  such  waste 
or  injury,  and  not  to  continue  the  same  until  special 
leave  and  authority  for  that  purpose  shall  be  first  pro- 
cured from  the  magistrate  who  shall  have  signed  such 
precept*  or  until  the  subject-matter  of  the  said  infor- 
mation be  inquired  into  at  the  next  potty  sessions  of 


the  district  in  which  the  said  premises  are  sitnate^  or 
such  other  time  as  may  be  therein  mentioned;  and 
such  precept  may  be  according  to  Form  No.  1  in  the 
Schedule  A.  to  this  Act  annexed,  and  shall  be  served 
on  every  or  any  peraon  by  whom  it  shall  be  suspected 
that  such  waste  or  injury  is  intended  to  be,  or  is  being 
committed,  by  delivering  a  copy  thereof  to  such  per- 
son, if  he  can  be  found,  and  if  not,  by  affixing  a  copy 
thereof  on  the  principal  door  or  entrance  to  the 
dwelling-house,  out-house,  or  other  building,  and  if 
there  be  no  such  house  or  building,  on  some  conspicu- 
ous part  of  the  premises;  and  the  said  persons  shall  and 
may  attend  at  the  petty  sessions,  and  such  order  may 
be  made  thereat  by  the  court  of  petty  sessions  for  an- 
nulling or  continuing  for  a  limited  period  the  said  pre- 
cept, or  otherwise,  as  may  be  agreeable  to  justice." 
Then  comes  the  86th  section  which  provides  the 
punishment  for  disobeying  the  justice^s  precept : — 
'*  If  any  person  shall,  after  the  service  or  posting  of 
such  precept,  in  disobedience  thereto,  without  such 
leave  and  authority  as  aforesaid,  proceed  with,  or  con- 
tinue to  do,  the  act  prohibited  by  such  precept,  or 
wilfully  aid,  abet,  or  assist  in  so  doing,  he  shall,  on 
conviction  thereof  before  two  or  more  justices  of  peace 
at  petty  sessions,  be  liable  to  be  imprisoned  for  a  pe- 
riod not  exceeding  one  calendar  month,  and  all  the 
provisions  of  the  *  Petty  Sessions  Ireland)  Act '  re- 
specting summary  convictions  before  justices  at  petty 
sessions,  and  respecting  appeals  therefrom,  shall  be 
applicable  to  every  conviction  under  this  section." 
^y  the  37th  section  *'  It  shall  be  lawful  for  any  of  the 
superior  courts  of  law  or  equity  in  Ireland,  or  any  judge 
thereof,  or  for  the  going  justice  of  assize,  or  one  of  them» 
or  for  the  chairman  presiding  in  the  county,  on  a  summary 
application  on  behalf  of  any  person  aggrieved  by  any 
such  precept,  order,  or  conviction,  of  which  due  notice 
shall  be  given  to  the  opposite  party,  to  annul  or  vary 
any  snch  precept  granted  by  any  justice  jof  the  peace^ 
or  any  order  or  conviction  made  at  petty  sessions  in 
relation  thereto,  and  to  award  as  between  the  partiea 
a  reasonable  sum  for  the  costs  occasioned  by  the  pro- 
curing and  sustaining,  or  annulling  or  varying  the  said 
precept,  or  order,  or  conviction,  and  reasonable  com- 
pensation for  any  loss  or  damage  caused  by  the  pro- 
caring  such  precept  or  order.**  Mr.  Siator,  in  his  in- 
formation, alleges  that  he  is  entitled  to  the  reversion 
of  the  lands  after  the  expiration  of  the  lease,  thereby 
implying,  if  not  admitting  the  tenancy  of  Brady.  Ano- 
ther element  of  grave  suspicion,  exists  in  this  case, 
and  that  is,  that  it  appears  on  affidavit,  that  Mr. 
O'Connor,  the  justice  of  the  peace,  who  granted  the 
precept,  was  not  a  magistrate  of  the  district,  but  from 
a  remote  part  of  the  country. 

Dowse^  Q.C.,  resbted  the  application. — ^The  pur- 
chaser, though  he  have  not  the  legal,  has  the  equitable 
title  to  the  lands,  and  the  estate  he  now  has  is  freed 
from  all  easements  not  establbhed  in  the  Landed 
Estates  Court,  and  Brady  does  not  appear  in  the 
rental  to  be  entitled  to  cut  turf.  \Fitzgerald^  B,-^ 
Surely  an  injunction  cannot  issue  without  stating  what 
the  then  acts  of  unlawful  waste  are.  The  information 
deals  with  past  acts,  but  it  does  not  inform  us  what 
the  acts  are  he  persists  in  doing.  Hughes^  B. — You 
do  not  shew  on  the  face  of  your  information  that  the 
tenant  Intends  to  do  unlawful  acts.]    The  section  is 
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specifiCy  that  when  *'  he  i8  in  the  act  of  doing  any  of 
the  matters  in  the  Acts  mentioned  "  it  shall  be 
lawful  for  the  justice  to  issoe  fau  precept  The  Act 
speaks  of  matters  in  the  present  time,  as  w.eU  as  of 
the  fiitare;  and  the  affidavit  upon  which  the  precept 
was  granted,  complies  with  the  provisions  of  the  35th 
section^  for  it  says,  that  Bndj  persists  in  doingacts  of 
waste,  and  we  complied  with  those  directions.  IPigoi^ 
C.B. — ^The  precept  purports  to  restrain  the  tenant  fh)m 
breaking  np  old  meadow;  there  is  no  complaint  in  the 
information  as  to  the  breaking  np  of  meadow  land  at 
all.  FiUgerald,  ^.— Can  it  be  suffered  that  a  justice 
of  the  peace  can  act  upon  so  loose  an  affidavit  as  this? 
There  is  also  another  fact  that  weighs  very  strongly 
on  my  mind^  and  that  is,  although  not  contrary  to  the 
Act  of  Parliament,  that  you  went  out  of  your  own 
district  to  a  distant  jnagistrate]. 

PiooT,  G.B. — We  are  all  of  opinion  that  this  pre- 
cept cannot  stand;  there  are  one  or  two  matters  that 
I  refer  to;  this  is  a  summary  jurisdiction,  very  penal 
on  a  tenant;  it  was  given  for  the  purpose  of  a  party 
getting  instantaneous  relief  without  being  obliged  to 
wait  for  the  sittmg  of  the  Petty  Sessions;  and  at  the 
sitting  of  the  next  Petty  Sessions  of  the  district  in 
which  the  premises  are  situate,  the  subject  matter  of 
the  said  iufbrmation  maybe  enquired  into;  the  act 
thus  gives  a  double  opportunity  before  the  party  comes 
to  a  superior  court.  The  affidavit  states  past  acts  of 
waste;  those  acts  are  the  subject  of  centre veny; 
the  tenant  denies  the  cutting  of  the  turf  further 
than  for  the  use  of  his  house,  and  he  admits  having  done 
so  for  that  purpose.  We  are  not  informed  what  the 
tenant  was  doing  at  the  time  of  the  granting  the  pre- 
cept; it  merely  states  that  he  persists  in  doing  and 
committing  acts  of  unlawful  waste,  without  informing 
us  what  those  acts  of  waste  are;  it  appears  to  me  that 
that  affidavit  is  on  the  whole  defoctive.  I  also  think  that 
the  informant  exceeded  his  privilege  in  going  to  a  distant 
magtttrate,  instead  of  golhg  to  a  magistrete  usually 
acting  in  the  district  in  which  the  Petty  Sessions 
were  situated,  to  which  tribunal  the  tenant  had  it 
open  to  him  to  repau:.  Again,  there  is  no  foundation 
for  the  injunction  preventing  the  tenant  turning  up 
meadow  land.  The  affidavit  does  not  state  that 
Brady  ever  broke  np  meadow  land  at  all,  but  it  does 
state,  that  he  cut  down  white  thorn  hedges,  and 
strange  to  say  the  precept  was  issued  to  restrein  him 
from  doing  what  is  not  comphiined  of  in  the  infor- 
mation, namely,  breaking  up  meadow  Und^-and  what 
is  complained  of,  the  cutting  down  of  hedges,  it  does 
not  even  pretend  to  restrain  him  from  doing;  this 
affidavit  is  extremely  loose;  fintly,  it  omits  to  state 
what  the  speciBc  acts  of  waste  which  the  tenant  was 
domg  at  the  time  of  making  the  information  were; 
secondly,  it  does  not  inform  us  what  the  future  acts 
of  waste  apprrehended  were,  in  both  those  omissions 
the  affidavit  is  faulty:  this  precept  cannot  stand 
grounded  upon  so  loose  an  affidavit  as  the  one  before 
us.  This  is  not  the  place  to  decide  whether  or  not 
the  tenant  has  the  right  to  cut  turf  under  the  state  of 
flirts  that  exist. 

Preeepi  quashtd. 


ilaitlie)!  «^0tate0  Court 

CRcportad  by  C.  J.  Manalnf,  E^.3 

Im  thb  xattbb  of  the  Estate  of  VALSirnNB  Bsowkk 

AND  AlKXARDIB  BeTTAOH,  OWNEB  AKD  PKimOMVE. 

—May  9,  1864. 

Inierest^Statute  of  LimiUUwna — i2nd  section  of  3 
ir^WULA,  c.  27,  s.  42. 

A  creditor  JUed  a  claim  on  a  judgment  against  the 
owner^  calculating  interest  by  charging  all  the  inte- 
rest which  accrued  since  the  judgment,  and  giving 
credit  for  rents  received  by  him  out  of  a  portion  of 
the  estate  of  which  he  had  been  put  in  possession  by 
the  owner^  which  calculation  left  a  balance  due  ex- 
ceeding six  years*  interest.  The  creditor  contended 
that  his  possession  of  part  of  the  estate  prevented 
the  operation  of  the  Statute  of  Limitations.  Held, 
that  claimant  was  only  entitled  to  six  years*  interest 
from  date  of  filing  p^ition. 

On  Aixocation  Scbedulk. 

Jaxsb  Dabct  filed  a  claim  on  April  1 8, 1 863,  on  foot  of  a 
judgment  obtained  against  A.  Bey^igh  in  Trinity  Term, 
1846,inanactionfortbesnmoff  681 13s.  7d., damages 
and  costs,  and  claimed  for  interest  £282  17s.  lid. 
It  appeared  by  the  claim  that  A.  Beytagh,  in  1850, 
put  Darcy  in  possession  of  a  portion  of  the  estate  sold 
in  this  matter,  therentsof  which,  amounting  to  less  than 
£20  per  annum,  were  since  received  by  Darcy,  and  his 
calculation  of  interest  was  made  by  char^^ng  all  the  in- 
terest which  accrued  since  the  rendition  of  the  judg- 
ment and  giving  credit  thereout  for  the  rents  received 
by  him,  which  left  a  balance  due  much  exceeding  six 
years'  interest.  An  objection  being  made  before  the 
£xaminer  to  the  amount  of  interest  claimed,  and  the 
judgment  creditor  insisting  that  his  possession  of  a 
portion  of  the  estate  prevented  the  operation  of  the 
Statute  of  Limitations,  the  question  was  reserved  for 
the  Court,  and  came  on  this  day,  9th  of  May,  1864^ 
before  Judge  Hargreave. 

J.  S.  Oreen,  for  the  ownen,  contended  that  not 
more  than  six  years'  interest  could  be  recovered. 
Though  the  judgment  bore  interest  under  the  SA4 
Vict.,  c.  1 10,  yet  it  came  within  the  operation  of  the 
3  &  4  Wm.  4,  c  27,  a  42.— Henry  y.  Smith  (2 
Dr.  &  War.  391-2),  which  expressly  enacts  that  no 
interest  shall  be  recovered  but  within  six  years  after 
it  becomes  due.  The  only  exceptions  are  an  acknow- 
ledgment in  writing,  or  the  possession  of  a  prior  cr^ 
ditor;  and  Lord  St.  Leonards,  in  hb  Real  Property 
Statutes,  p.  140,  says,  *' There  b  no  exception  which 
could  make  the  payment  of  a  portion  of  a  gale  into- 
rest,  save  the  right  to  the  residue.*' 

Beytagh^  contra,  contended  that  the  possession 
of  a  portion  of  the  estate  by  the  express  consent  of 
the  owner  should  be  treated  as  an  agreement  to 
make  payments  on  account,  and  to  take  the  case  alto- 
gether out  of  the  operation  of  the  statute. .  He  relied 
particularly  on  the  case  of  Batterdy  v.  Bochfort  (10 
Ir.  £q.  Bep.,  439X  ^^oro  a  jointress  in  possesnon  of 
the  estate,  which  was  not  sufficient  to  pay  the  jointure 
in  full,  was,  on  the  estate  becoming  inci  eased  in  va* 
luoi  allowed  the  full  arroaris,  though  much  exoe^ing 
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81Z  yean.  He  farther  sabmitted  thai  the  facta  of 
thia  caae  brought  it  within  the  elasa  where,  under 
paHicnlar  circnmatancea,  interest  waa  allowed  beyond 
the  penalty. 

JuDQE  Hargreayx  waa  of  opinion  that  BaUenby  v. 
Boekfort  had  no  application  to  this  case,  and  treated 
the  payments  made  aa  Yolnntary  payments  which  the 
judgment  creditor  waa  at  liberty  to  apply  to  the  en- 
tire interest,  and  decided  that  daimant  was  only  enti- 
tled to  six  years'  interest  before  the  filing  of  the  peti- 
tion. 

Aa  thia  waa  the  amount  which  the  Examiner  would 
hare  allowed,  hia  Lordship  refoaed  the  daimant  the 
costs  of  appearing. 


Court  of  CTrtminal  Slj^peaL 

CB«poct«d  by  WlUlan  Woodloek,  Eh-,  B«nlftar.jUJawJ 
[B&fOBI  LkFROT,  O.J.,  MORAHAH,  C.J^   PfOOT,  O.B., 

AHD  Kbooh,  Christian,  O^fiRUv,  and  FrnsaiRALD, 
J. J.;  AND  FnzaiRALD  AND  Dkast,  BB.] 

Tax  QoiBN  V.  Norton^— i£!9  28,  1864. 

ChUd  in  custody  of  mother — Step-faiker — Taking 
(tway  ChUd  under  sixteen  against  mothsr^s  consent 
—Stat  24  ^  25  Vict^  c  100,  s.  55. 

A  mother  does  not  lose  the  possession  of  her  child^  an 
unmarried  girl  under  the  age  of  sixteen,  by  contract- 
ing a  second  marriage,  and  neither  the  consent  of 
the  girl  herself  nor  that  of  her  stepfather^  to  her 
being  taken  away  out  of  the  possession  and  against 
the  wHlofher  mother^  is  any  bar  to  an  indictment 
and  conviction  under  statute  24  ^  25  Vict.^  e.  100, 
«.55. 

Casi  reserved  by  O'Brien,  J.,  from  the  Spring  Aasiaes, 
1864,  for  the  South  Biding  of  the  County  of  Tippe- 
rary.  The  case  atated  for  the  opinion  of  the  Court 
was  as  follows: — ^Thia  case  was  tried  before  me  at 
Clonmd  at  tiie  Assiaes  for  the  County  of  Tipperary, 
South  Ridmg.  The  indictment,  which  waa  under  the 
statute  24  &  26  Vict.,  c  100,  s.  55,  charged  that  the 
^  prisoner  on  the  20th  of  January,  1864,  unlawfully 
did  take  and  cauae  to  be  taken  one  Sarah  Smith  out 
of  the  possession  and  agidnst  the  will  of  Mary 
Lannon,  her  mother,  ahe,  the  aaid  Sarah  Smith, 
then  being  an  unmarried  girl  under  the  age  <^ 
sixteen  years,  to  wit,  of  the  age  of  fifteen  yeara, 
against  the  form  of  the  statute  and  soforth."  It  waa 
proved  at  the  trial  by  aaid  liacy  Lannon  that  she  had 
been  fbrmeriy  married  to  one  John  Smith;  that  he 
died  about  four  yean  before  last  Ohriatmaa,  and  that 
la  about  a  year  afterwards  ahe  married  her  present 
husband,  Thomas  Lannon;  that  said  Sarah  Smith  waa 
her  daughter;  that  since  said  laat-mentioned  marriage 
Thomas  Lasnon,  Mary  Lannon,  and  Sarah  Smith  had 
reaided  together  in  Thomas  Lannon'a  house  in  Carrick- 
on-S«u%  until  a  WedMsday  hi  January  laat;  that  on 
the  aveahig  of  that  day  Sarah  Smith  went  away  ttcm 


said  house  without  Maty  Lannon*s  oonsent ;  that  Mary 
Lannon  aaw  Sarah  Smith  again  on  the  following  Sun« 
day  in  Clonmel,  when  she  was  arrested  by  the  polioa, 
and  that  Sarah  Smith,  at  the  time  of  her  going  away 
was  under  the  age  of  sixteen  years.  In  a  subsequent 
part  of  the  trial,  it  appeared  that  the  day  on  which 
Sarah  Smith  ao  went  away  waa  Wednesday,  the  20th 
of  January,  and  that  she  was  then  over  fourteen*  and 
about  fifteen  yean  of  age.  It  waa  also  proved  by 
Patrick  Cnddihy  (a  person  in  the  employment  of  Mr* 
O'Ryan,  who  keeps  post-care  m  Carrick-on-Suh*):  that 
on  said  Wednesday  evening  (the  20th  January)  the 
prisoner  went  to  Idm  to  put  a  ho»e  to  a  covered  car; 
that  prisoner  got  into  the  car,  and  told  witness  to 
drive  up  to  the  poor-houae,  which  witnAs  did;  that 
when  witness  got  near  the  poor-house,  he  saw  Sarah 
Smith  standing  on  the  road;  that  she  came  over  to 
the  car;  that  priaoner  got  out;  that  she  got  in;  that 
prisoner  got  mto  the  car  afterwards,  and  told  witneaa 
to  drive  to  Clonmel;  that  witneaa  drove  them  to  a 
house  in  Clonmel,  and  left  them  there  about  9  o*clock 
in  the  evening.  It  waa  also  proved  by  Mrs.  Eliea 
Farrell  (who  kept  a  lod^ng-house  in  Clonmel),  that 
on  said  Wedneaday  evening,  20th  January,  the  pri- 
soner and  the  girl  came  to  witness's  house,  and  re- 
mained there  till  the  Sunday  evening  aftei^  when  three 
policemen  came  to  the  house,  and  arrested  both  the 
priaoner  and  the  girl,  and  took  them  away,  and  that 
Mary  Lannon  (who  was  at  the  house  when  the  police 
were  there)  went  away  with  them.  It  waa  slm 
proved  by  several  witneaaes  examined  l>y  the  prisoner, 
that  prisoner  had  resided  in  Carriok-on-Snur  finom  No- 
vember, 1862;  that  for  several  months  previous  to 
aaid  20th  January  last  there  had  been  a  courtship 
between.the  prisoner  and  Sarah  Smith;  that  Thomaa 
Lannon  and  Mary  Ldmnon  knew  of  it;  that  on  seve- 
ral occastona  during  the  six  months  previous  to  said 
20th  of  January,  Thomaa  Lannon  had  sent  for  the 
prisoner  to  come  to  his,  Thomas  Lannon'a  houae,  and 
that  prisoner  used  often  to  stop  there  for  several  days 
at  a  time,  and  had  stopped  there  oflf  and  on  for  abont 
three  weeka  during  said  nx  months,  and  waa  atopping 
there  some  days  abont  a  week  before  said  20th  Jann- 
ary,  but  liad  left  it  a  oouple  of  days  before  that  day; 
that  Thomas  Lannon  had  frequently,  during  said  six 
months,  spoken  in  prisoner's  presence,  and  on  other 
occaaiona,  of  a  marriage  between  prisoner  and  Sarah 
Smith;  that  on  one  occasion  after  Christmaa  last,  he 
had  spoken  about  it  m  the  presence  of  Sarah  Smith  to 
Mary  Lannon,  who  did  not  than  expresa  any  dissent 
or  disapprobation  of  it;  that  about  a  week  before  hut 
Christmas,  Thomas  Lannon  siud  to  the  woman  in 
whoso  house  the  priaoner  was  stopping,  that  if  Mary 
Lannon  would  not  give  Sarah  Smith  to  the  prisoner, 
he  himself  would;  that  afterwards,  and  about  laat 
Christmas,  Thomaa  Lannon  proposed  to  Sarah  Smith 
that  if  ahe  had  a  wish  for  the  prisoner,  she  should  go 
away  with  hun  (the  prisoner);  that  in  about  a  week 
afterwards,  Thomaa  Lannon  accused  Sarah  Smith  of 
immorality,  calling  her  an  opprobrioua  name,  and  that 
ahe  had  anmmoned  him  before  the  magiatrate  for  ao 
dohig;  that  a  few  days  before  said  20th  January  last* 
and  on  aeveral  occasions,  Thomaa  Lannon  had  said  in 
prisoner's  presence  that  if  Mary  Lannon  would  not 
give  Sarah  Sodth  to  the  prisoner,  he  himself  would. 
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ud  had  in  prisoner's  presenoe  encoiraged  the  oonrt- 
ihip  md  a  marriage  between  them ;  that  aboat  a  week 
before  said  80th  of  Jaoaary,  while  prisoner  was  stop* 
(ttog  in  Thomas  l^nnon's  honse,  Thomas  Lannon  had 
on  one  occasion  told  the  prisoner  to  kiss  Sarah  Smith, 
who  was  then  asleep  in  her  chair  (which  the  prisoner 
did  not  do);  and  Thomas  Lannon  had  on  another  oc* 
casion  brooght  np  the  prisoner  on  some  pretext  to  the 
bed-room,  where  Sarah  Smith  was  in  bed  with  a  niece 
of  Maiy  Lannon,  and  had  gone  oat  of  the  room,  lear- 
ing  the  prisoner  there;  that  Mary  Lannon  immedi- 
ately came  into  the  room  and.tbepris<)|iier  went  away. 
There  was,  in  fact,  sufficient  evidence  to  warrant  the 
jnzy  in  finding  not  only  that  the  alleged  abdnetion  was 
with  Thomas  Lannon's  consent,  bat  that  he  had  actn- 
ally  eoconraged  it.    It  was  further  proved  by  Sarah 
Smith  that  prisoner  did  not  ask  her  or  propose  to  her 
to  go  away  with  him,  but  that  her  leaving  Thomas 
Lanoon^s  house  on  said  20th  of  January,  and  her 
going  away  with  the  prisoner  to  Glonmei  were  entirely 
Tolnntary  upon  her  part  without  any  influence  or  per- 
Miasion  having  been  used  by  the  prisoner;  that  her 
going  away  with  the  prisoner  was  first  suggested  and 
proposed  by  her  to  the  prisoner;  that  after  Thomas 
Lannon  had  (as  above-mentioned)  proposed  to  her  to 
go  away  with  the  prisoner,  and  about  a  fortnight  be- 
fore said  20th  of  January  she  herself  first  a&ed  the 
prisoner,  and  proposed  to  him  to  go  away  with  him; 
and  that  on  the  night  before  the  said  20th  of  January 
she  lent  the  prisoner  money  to  hke  a  car  to  go  to 
Clonmel,  and  sent  him  a  message  that  she  would  meet 
him  at  the  poor-house  on  the  Clonmel-roadk    There 
wis  no  evidence  (save  as  above  mentioned)  as  to  whe- 
ther or  not  prisoner  in  any  way  proposed  to  or  induced 
Sarah  Smith  to  leave  Thomas  Lannon's  hon^  or  to 
go  away  with  him  (the  prisoner).    The  evidieaee  on 
both  sidee  having  closed,  ,1  expressed  to  the  Orown 
cconsel  my  doubt  whether  the  charges  in  the  indict- 
ment were  proved  by  the  evidence,  and  particnlariy 
whether  the  charge  that  the  prisoner  had  taken  Sarah 
Smith  out  of  the  possession  of  her  mother  within  the 
meaning  of  the  statote  could    be  sustamed  upon 
the   fiicts  as  proved.      The  Crown    counsel   con- 
tended to  the  efiect  that  the  facta  proved  (as  above- 
mentioned)  established  that  upon  said  20th  January, 
when  Sarah  Smith  went  away  in  the  car  with  pri- 
soner tp  Clonmel,  she  waa  then  in  the  posaesabn  of 
her  mother,  though  the  mother  was  then  the  wife  of 
Thomas  Lannon,  and  althongh  she  and  Sarah  Smith 
had   leaided   in    his  honse  above  mentioned,  and 
althongh  Sarah  Smith  had  previously  leffc  his  house 
on  that  evening,  and  that  piisoner  had  taken  said 
Sarah  Smith  out  of  such  possession,  within  the  mean- 
ing of  the  statute,  even  though  Sarah  Smith  had  left 
Thomas  Lannon's  honse  that  eveningi  and  gone  away 
with  the  prisoner  afterwards  voluntarily,  and  without 
any  mflnence  or  persuasion  on  prisoner's  part,  and 
even  though  said  Thomas  Lannon  had  consented  to, 
and  encopiraged  her  ao  doing.      The  Crown  counsel 
referred  to  RaUUffU  ccue  (3  Coke  Rep.  p.  38  &  39). 
The  prisoner  was  not  defended  by  counsel  or  attorney, 
and  after  sonfie  discussion  I  stated  that  I  would  re« 
serve  the  case  for  the  consideration  of  the  Court  of 
Criminal  AppeaL    I  told  the  jury  to  the  effect  that 
if  Sacah  Smith  was  on  saai  20th  of  January  hnt  un- 


der the  age  of  sixteen  years,  and  if  her  gofa^  away 
with  the  prisoner  on  the  evenmg  of  tiut  day  was 
against  the  will  of  her  mother,  then  that  the  facts     * 
above  stated  to  have  been  proved  by  Mary  Lennon, 
Patrick  Cuddlhy,  and  Ellen  Farrdl,  would  establich* 
that  the  prisoner  had  taken  Sarah  Smith  out  of  the 
possession  of  her  mother,  within  the  meaning  of  the 
statute,  and  was  guilty  of  the  offence  with  which  he 
was  charged  by  tiie  indictment.    I  thus  left  the  ques- 
tion of  the  prisoner's  guilt  to  the  jury  irreq)eotive  of 
the  hct  of  the  mother  being  the  wife  of  Thomas  Lan- 
non, and  of  his  having  consented  to  and  encouraged 
the  alleged  abduction,  and  also  irrespective  of  what  is 
above  stated  to  have  been  proved  by  Sarah  Smith,  as 
to  her  having  left  Thomas  Lannon's  house,  and  gone 
away  with  the  prisoner  voluntarily,  and  withont  any 
influence  or  persuasion  on  his  part,  and  as  to  his 
having  first  proposed  it  to  him,  and  as  to  the  money 
and  message  she  sent  him  the  night  before  she  went 
away.     The  jury  found  the  prisoner  guilty,  but  stated 
that  in  their  opinion  Sarah  Smith  herself  had  first  pro* 
posed  to  the  prisoner  to  go  away  with  him,  and  had 
gone  away  with  him  voluntarily,  and  that  Thomas 
Lannon  had  encouraged  her  to  so  going  away,  and 
that  they,  therefore,  strongly  recommended  the  pri- 
soner to  mercy.    I  did  not  sentence  the  prisoner,  but 
as  I  had  reserved  the  case,  I  directed  that  the  pri- 
soner should  enter  mto  hhi  own  recognisance,  to^ap- 
pear  at  the  next  assizes  to  receive  jiidgment  (which 
was  accordingly  done),  and  that  he  should  be  dis« 
charged  from  custody,  upon  a  similar  recognizance  be- 
ing entered  into  by  Mr.  Fitzgerald  as  his  surety,  be- 
fore Mr.  Hanna,  the  resident  magistrate.     I  under- 
stand this  latter  recognizance  was  entered  into,  and 
that  prisoner  was  acconimgly  discharged  from  custody 
on  the  22nd  of  March.     I,  therefore,  request  the  opi- 
nion of  the  Court  of  Criminal  Appeal  upon  the  pro- 
priety of  the  prisoner's  conviction,  and  particularly 
on  the  following  questions:— 

1st.  Whether  upon  the  facts  proved  as  above-men- 
tioned, Sarah  Smith  was,  at  the  time  of  her  going 
with  the  prisoner  in  the  car  to  Clonmd  on  the  even- 
ing in  question,  in  the  possession  of  her  mother,  within 
the  meaning  of  the  statute,  thoogh  the  mother  was 
then  the  wife  of  Thomas  Lannon,  and  though  Sarah 
Smith  had  previously  on  that  evening  voluntarily  left 
Thomas  Lannon's  house. 

2nd.  Whether  the  prisoner  was  properly  convicted 
of  having  taken  Sarah  Smith  out  of  the  possession 
and  against  the  will  of  her  mother,  and  whether  the 
facts  proved  to  have  occurred  constituted  a  taking  of 
her  by  the  prisoner  out  of  such  posdession,  notwith- 
standing what  was  proved  by  Sarah  Smith,  as  1  have 
stated  in  the  foregoing  part  of  this  case,  and  notwith« 
standing  that  there  was  no  further  evidence  than  above 
stated,  whether  or  not  the  prisoner  proposed  to  or  in- 
duced Sarah  Smith  to  leave  Thomas  Lannon's  house, 
and  to  go  away  with  him  (the  prisoner). 

3rd.  Whether  upon  Uie  facts  proved  as  above  stated, 
the  prisoner  had  committed  an  offence  under  the 
statute.  ' 

4th.  Whether  my  directions  to  the  jury,  and  the 
manner  in  which  I  left  to  them  the  case  as  to  the 
prisonei^s  guilt  were  correct,  and  according  to  law. 
5th.  Whether  I  should  have  left  to  the  juiy  any 
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further  qneetions  for  them  to  coDsider  before  thej 
thoald  find  the  prisoner  gailtj,  aod  particnlarly  any 
qnestion  as  to  Sarah  Smith  haring  left  Thomas  Lan« 
Don's  house,  and  gone  away  with  the  prisoner  Tolon- 
tarily,  and  of  her  own  proposal,  and  withoat  any  pro- 
posal, inflaence,  or  indocement  on  the  part  of  the  pri- 
soner, or  any  qnestion  as  to  Thomas  Lannon*s  haring 
consented  to,  or  enconraged  her  so  going  away. 

If  the  Goort  should  be  of  opinion  that  any  of  these 
first  four  queries  should  be  answered  in  *  the  negative, 
or  that  I  should  have  left  any  fhrdier  questions  to  the 
Jury,  then  the  conviction  is  to  be  reversed. 

May  19,  1864. 

Jahxs  O'Brhbt. 

Serjeant  StdUvan  and  0*Eara^  Q.C.,  for  the 
Crown. — As  to  the  qnestion  whether  a  woman's  mar- 
rying a  second  time  deprives  her  of  the  custody  of  her 
children,  BatcUffe^s  case  (8  Co.  38  a,  b)  is  decisive 
that  it  does  not  Then  the  fact  that  it  does  not  ap- 
pear that  the  abduction  was  against  the  consent  of  the 
stepfather  is  quite  immaterial.  The  Queen  v.  Burrdl 
(9  Cox  C.  C,  368).  The  fact  of  the  girl  consenting 
is  also  immateriaL  The  Queen  ▼.  BurreU  (2  Cox« 
C.  C,  271);  The  Queen  ▼.  MankUlow  (6  Cox.  C. 
C.  143);  The  Queen  v.  Kippe  (4  Cox.  C.  C.  167); 
The  Queen  v.  Timmine  (8  Cox.  C.  C.  401);  ExparU 
Barford  (8  Cox.  C.  C.  407);  Begina  v.  Hand£^  (1 
F.  and  F.  649). 

There  was  no  appearance  for  the  prisoner. 

MoNAHAN,  C.  J. — We  are  all  of  opinion  that  the 
conviction  is  right,  because  under  the  statute  it  is  im- 
material whether  the  girl  consents  or  not.  The  short 
facts  of  the  case  are  that  this  young  girl  asks  the  man 
to  take  her  away,  and  he  says  he  wilL  Then  this 
ease  is  distmguished  from  those  in  which  the  girl  was 
not  in  possession  of  her  father,  for  here  she  woe  in 
possession  of  her  mother.  The  consent  of  the  girl  is 
immaterial,  and  there  is  no  doubt  she  was  taken  away 
against  the  mother's  consent,  and  all  the  cases  show 
that  the  concurrence  of  the  step&ther  is  of  no  conse- 
quence. 

The  other  judges  concurred* 

ConvieUan  affirmed. 


Thb  Quxev  V,  Hatis — May  28,  June  1. 

Evidenee-'-'Charaeter — Impeachmeni  on  erase  exa- 
mination — Evidenee  to  sustain. . 

Where  a  witness  upon  his  eross-exandnation  is  merely 
asked  questions  tending  to  impute  to  him  the  com- 
mission oj  particular  criminal  custs^  and  also  to  im- 
peach his  character  for  veracity^  but  he  gives  no 
answers^  admitting  the  imputations  and  impeach^ 
ment^  evidence  cannot  he  adduced  to  eupport  hie 
general  good  character. 

PiR  PxQOT,  C.  B. — If  the  witness  upon  such  a  cross- 
examination  makes  admissions  which  impeach  his 
general  character  at  the  time  to  which  the  cross- 
ex€mination  is  pointed^  general  evidence  of  his  more 
recent  reputation  may  be  adduced. 

Case  reserved  by  O'Brien,  J.,  from  the  last  Spring 
Assises  for  the  North  Bidmg  of  the  Co.  of  Tipperazy. 
The  case  stated  was  as  follows: — 


The  prisoner  iu  this  case  was  tried  before  me  at 
Nenagh  at  the  last  assises  for  the  County  of  Tippn* 
rary.  North  Riding,  on  an  indictment  charging  him  with 
shooting  a  gun  loaded  with  gunpowder  and  a  leaden 
bullet,  at  Mr.  John  Qore  Jones,  with  intent  to  murder 
him.  The  indictment  had  been  ibund  at  the  Spring 
Assises  of  1863,  when  the  prisoner  pleaded,  ^  Not 
Onilty,"  and  the  case  had.  been  tried  at  the  Summer 
Assises  of  1863,  when  the  jury  disagreed,  and  were 
discharged  without  giving  a  verdict 

WaU,  Q.C.,  stated  the  case,  and  the  following  wer« 
examined  for  tljf  Crown. 

John  Gore  Jones. — ^This  witness  stated,  (amongst 
other  matters)  to  the  following  eSset:  that  he  was  re- 
sident magistrate  at  Thurles;   resided  there  for  near 
two  years;  was  in  the  habit  of  attending  sessions  on 
alternate  Mondays  at  Borrisolttgh,  about  ten  English 
miles  from  Thurles.    That  on  the  2nd  March,  1S63, 
witness  left  Thurles  on  horseback  a  fow  minutes  be- 
fore 10  o'clock  in  the  morning  to  attend  said  sessions; 
that  on  his  way  he  came  to  a  place  called  Lisoone,  in 
the  County  of  Tipperary,  North  Biding,  about  three 
English  miles  from  Thnries,  and  was  riding  fast;  that 
there  was  a  bohreen  running  from  the  road  on  his 
right  band  side  along  the  knds  of  Lisarew;  that 
when  he  was  about  twenty-two  yards  from  the  boh- 
reen, he  saw  a  movement  behind  the  bushes,  in  the 
angle  where  the  bohreen  and  the  road  met,  and  there 
saw  about  one  third  of  the  barrel  of  a  gun  pnt  on  the 
ditch  through  the  bushes;  that  an  explodon  immedi- 
ately took  place  firom  the  barrel;  that  witness  saw 
the  flash;  but  could  not  say  from  the  noise  whether 
the^gun  was  loaded  or  not;  that  it  was  stormy;  that 
witness's  mare  turned  short  to  the  left,  and  plunged ; 
that  hejtumed  her  round,  and  rode  up  immediately  to 
the  pbce  the  shot  came  from,  and  that  when  he  rode 
up,  he  saw  two  men  staudhig  in  the  gap  behind  the 
place  where  he  saw  the  barrel  of  the  gun ;  that  tiieir 
faces  were  towards  him,  and  that  they  were  so  near 
himi  that  he  could  have  touched  them  with  his  riding 
rod;  that  they  looked  at  him  as  he  came  up;  that  he 
looked  at  them;  that  they  unmediately  pulled  their 
hats  down  over  their  eyes,  but  he  said  to  them,  **  I 
know  you,  and  will  make  you  pay  for  this."    That 
prisoner  was  one  of  the  two  men;  that  they  made  no 
reply,  but  got  up  into  the  field;  that  he  saw  a  gun  in 
the  hands  of  the  prisoner;  that  the  men  immediate] j 
crossed  the  field  to  a  gap  or  hedge  about  40  yards 
distant;  that  witness  rode  up  the  bohreen  nearly 
parallel  with  the  course  they  took,  and  about  eight 
yards  from  them  dll  they  got  near  the  gap ;  that  they 
averted  thoir  heads  from  him  as  they  were  running; 
that  when  they  got  out  of  the  gap  into  another  field, 
they  turned  to  the  left  more  away  from  witness  tow- 
ards a  bog;  that  witness  rode  along  the  bohruen  for 
about  one  hundred  yards  further,  and  then  tamed 
back;  that  the  men  were  then  about  100  yards  from 
him;  that  witness  went  on  to  Borrisoleigb,  got  there 
about  10  minutes  of  1 1 ;  remained  there  till  the  Ses- 
sions were  over,  a  little  after  one;  that  witness  then 
went  with  sub-inspector  MnlUvkey,  and  some  eon- 
stablee,  to  the  pUoe  where  he  saw  the  gun;  that  he 
wore  that  day  two  coats  (inner  and  outer);  when  he 
got  to  that  pUoe  he  observed  that  the  two  coats  were 
perforated  (witness  prodttopd  the  two  coats  In  court. 
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with  the  two  holes  in  the  outer  coat,  and  one  in  the 
inner  coat);  that  none  of  said  holes  were,  as  witness 
thought,  in  the  coat  that  morning,  and  that  witness 
had  not  met  with  any  accident,  or  come  into  collbion 
with  anything  that  day  from  the  time  he  left  home 
until  he  obsenred  the  holes,  which  could  have  caused 
those  holes,  except  the  transaction  in  question;  that 
when  the  diot  was  fired,  witness  was  about  14  yards 
from  the  place  where  the  gun  was,  and  was  riding 
▼ery  fast,  the  wind  in  his  back,  and  his  coats  fiying 
up  and  down;  that  a  search  was  made  by  Mr.  Mul- 
htfkey.  Constable  Lee,  and  Mr.  George  Ryan,  on  the 
ground  indde  the  hedge  where  he  saw  the  gun,  and 
which  place  he  pointed  out  to  them;  that  he  saw 
prisoner  afterwards  on  the  following  Wednesday  mor- 
ning, 4th  March,  in  the  police  barnckat  Templemore 
and  identified  him  then. 

Cro88*ezamined  by  prisoner's  counsel — Witness 
stated  amongst  other  matters,  to  the  following  efiect: 
That  the  men  did  not  change  the  position  of  their 
hats  from  the  time  they  pulled  them  down,  but  he 
did  not  think  their  eyes  were  covered;  that  he  saw 
the  face  of  the  other  man  also;  that  he  would  know 
him  if  he  saw  him  again,  firom  the  view  he  then  got  of 
hun;  that  he  saw  the  other  man  in  gaol  last  April; 
his  name  was  Grady;  that  witness  would  not  swear 
to  Grady  positively,  though  he  believed  he  was  the 
man;  that  Grady  was  in  custody  last  assizes,  but  not 
now;  that  witness  heard  Grady  was  in  Dublin  last 
week;  that  he,  witness,  never  had  any  doubt  about 
the  prisoner  Hayes;  that  witness  between  the  2nd 
and  4th  March  gave  a  description  of  Hayes  to  Mr. 
MuUarkey;  that  prisoner  was  in  custody  under  suspi- 
don  of  theft,  when  witness  saw  him  in  Templemore; 
that  witness  is  a  magistrate;  went  to  the  barrack 
where  prisoner  was,  and  saw  him,  and  identified  him; 
that  after  witness  had  identified  Hayes,  another  man 
was  arrested  and  brought  to  witness,  but  he  would 
'not  arrest  him;  witness  was  about  68  years  old,  and 
had  been  for  32  years  a  resident  magistrate  in  various 
places. 

This  witness  was  further  cross-examined  as  to  his 
reasons  for  going  after  he  was  fired  at  to  Borrisoleigh, 
and  not  to  the  nearest  police  station ;  also  as  to  the* 
holes  in  his  coats,  and  as  to  their  having  been  made 
by  bnllets  or  not. 

2od.  witness — ^Mr.  John  Fleming. — I  am  resident 
magistrate  for  this  district;  saw  prisoner  in  Nenagh 
gaol,  on  22nd  March,  1863;  I  was  sent  for.  I  went 
to  the  board-room  of  the  gaoL  Mr.  Minchin,  the 
governor,  and  Willis,  senior  warder,  were  there.  I 
told  prisoner  not  to  say  anything  that  would  criminate 
himself,  otherwise  that  it  would  be  taken  down,  and  nsed 
in  evidence  against  him.  I  gave  him  that  caution  be- 
fore he  said  anything  to  me.  After  I  gave  him  that 
caution,  he  made  a  statement  which  I  took  down  in 
writing  from  his  dictation.  I  took  it  down  as  he 
went  idong  in  a  memorandum.  When  ho  finished  the 
stuement,  I  took  it,  and  1  read  for  him  all  1  had 
taken  down.  As  1  read  he  made  various  cori*ections. 
I  corrected  the  memorandum  accordingly,  and  when 
it  was  all  read  out  for  him,  and  corrected  by  me,  I 
made  a  fiiir  copy  of  it,  and  while  I  was  reading  it, 
he  suggested  a  few  other  corrections,  which  I  made 
accordingly.  He  then  signed  it  in  my  prcscuce,  and 
acknowledged  it  to  be  correct,  and  I  sigood  ir  also. 


The  statement  was  produced  to  witness,  and  iden« 
tified  by  him  as  the  document,  and  he  proved  the  sig- 
natures of  himself,  and  of  the  prisoner. 

Cross-examined.— The  prisoner  had  been  arraigned 
at  previous  assizes  of  March,  1863,  and  pleaded, 
*' not  guilty."  I  think  he  was  in  the  board-room 
when  I  went  in  there.  I  had  heard  that  he  sent  for 
me,  and  I  knew  what  he  wanteil  me  for.  I  may 
have  told  him  to  sit  down,  that  I  was  the  resident 
magistrate  he  sent  for,  or  the  governor  or  senior 
wanlen  may  have  said  it,  but  I  sud  nothing  else  be- 
fore I  gave  the  caution.  I  don't  know  where  the 
original  memorandum  or  draft  which  I  took  down 
firom  him  is.  I  think  I  did  not  keep  it  long.  I  did 
not  give  it  to  anyone.  1  believe  I  destroyed  it.  It 
did  not  differ  materially  from  the  copy.  No  other 
names  were  mentioned  in  it.  I  thought  it  of  no  im- 
portance. I  did  not  ask  him  questions  in  the  course 
of  his  statements;  I  took  down  what  he  said. 

Witness  looks  at  the  statement,  and  points  out  the 
alterations  made  at  prisoner's  suggestion,  by  insertion 
of  the  following  woiiJs: — **  day  "  in  p.  3,  and  "  whis- 
key," and  "some  out  of  it,"  and  "fellow"  in  p.  4, 
the  word  "I"  in  page  5,  and  the  word  "parted" 
in  page  6. 

Witness  was  then  asked  whether  the  alterations 
made  in  the  copy  were  the  result  of  the  prisoner  hav* 
ing  stated  mcorrectly,  or  of  the  witness  having  made 
mistakes  in  taking  it  down;  and  witness  stated  in  re- 
ply that  he  supposed  the  words  "  of  whiskey  "  had 
b^n  omitted  by  witness. 

Cross-examination  continued. — ^The  original  memo- 
randum of  course  contained  more  errors  than  the 
copy.  I  had  nothing  to  say  to  the  prisoner's  legal 
adviser.  I  think  it  was  fair  to  take  down  his  sUte- 
ment  without  reference  to  his  legal  adviser.  I  read 
the  statement  truly  to  him.  I  know  Grady;  he  was 
in  custody  on  the  same  charge  as  the  prisoner.  I 
took  down  a  statement  from  him  also  in  1863,  after 
I  had  taken  the  prisoner's.  I  never  saw  the  prisoner 
till  the  Spring  Assizes,  1863,  nor  from  that  until  said 
23rd  of  March.  Grady  was  removed  to  Dublin  after 
he  made  his  statement.  He  was  in  gaol  at  last  as- 
sizes. He  made  two  or  three  statements ;  two  last 
April,  and  one  last  May.  I  was  not  the  committhig 
magistrate  of  Grady,  or  of  Hayes.  I  heard  Mr. 
Lover  apply  at  last  assizes  to  have  Grady  admitted  to 
bail,  and  1  heard  that  application  refused.  I  heard 
Grady  had  escaped  from  the  police,  and  is  at  large. 
I  can't  say  where  he  is. 

Witness  was  cross- examined  as  to  the  prisoner  un- 
derstanding the  word  "  criminate." 

To  me. — I  am  positive  that  before  prisoner  com- 
menced his  statement,  I  did  not  hold  out  any  threat 
or  inducement  to  him.  I  am  positive  that  I  told 
prisoner  that  what  he  stated  would  or  might  be  used 
in  evidente  against  him. 

Cross-examination  continued. — I  am  not  sure  in 
my  evidence  at  the  former  trial  I  used  both  words, 
"  would  "  and  "  might,''  or  which  I  nsed,  but  I  am 
certain  I  nsed  either. 

To  me. I  have  searched  for  the  memorandum  be- 
fore the  last  assizes,  and  since;  I  did  not  find  it;  lam 
cci-tain  I  did  not  give  it  to  any  one. 

3rd  witness  for  the  Crown — William  Roberts. — 
I  was  a  warden  at  Nenagh  gaol  Ust  March.    Prisoner 
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WB8  in  my  charge.  He  told  me  one  day  when  I  was 
potting  him  bade  into  his  cell,  that  he  wanted  to  see 
Mr.  Willis,  the  senior  warder.  I  did  not  hold  oat  any 
threat  or  indncement  to  him,  or  ask  him  any  qnestions 
before  he  said  that  I  don't  exactly  recollect  the  day, 
bat  he  only  asked  me  once.  I  gare  Warder  WilUs 
the  message  accordingly. 

Cross-examined. — Grady  was  also  in  my  charge. 
He  and  the  prisoner  were  not  to  my  knowledge  ever 
pnt  together.  I  did  not  hear  them  holding  conversa- 
tions together.  Prisoner  was  transferred  to  the  hos- 
pital afto  he  made  the  statement  He  did  not  com« 
plain  to  me  of  being  sick. 

4th  witness  for  the  Crown— William  Willis.— I  am 
head  warder  of  Nenagh  gaoL  I  recollect  Roberts,  the 
late  witness,  bringing  me  on  a  Sunday  morning,  at 
the  end  of  March  last,  a  message  that  the  prisoner 
wanted  to  see  me.  I  did  not  ase  any  threat  or  in- 
ducement to  him  whatever.  I  found  him  crying.  He  was 
saying  something  to  me,  when  I  told  him  not  to  tell 
me  anything,  but  that  if  he  wanted  to  see  a  magia- 
trate,  I  would  send  for  one:  He  said,  **  I  want  to 
see  a  magistrate.**  I  went  away,  and  told  Mr.  Min- 
chin,  the  governor,  the  same  day.  Mr.  Minchm  and 
I  were  going  round  afterwards  about  half-past  11. 
Mr.  Minchin  asked  the  prisoner  if  he  had  any  com- 
plamts.  Prisoner  said  he  would  wish  to  see  a  ma- 
gistrate. I  did  not,  nor  did  the  governor  in  my  pre- 
sence, make  use  of  any  threat  or  inducement  to 
prisoner. 

Cross-examined. — ^Prisoner  was  unwell  fh>m  time 
to  time  with  diarrhoBa,  when  he  was  sent  to  hospital. 
Grady  was  arrested  early  in  April  In  about  a  week 
afterwards,  he  Imd  the  prisoner  were  in  the  same 
room  for  one  night.  M'Loughlin  (a  prisoner  under 
sentence)  was  put  in  the  same  room  with  them ;  there 
is  always  a  third  person  put  in.  Mr.  Ryan,  the*at-^ 
tomey,  was  concerned  for  the  prisoner  at  the  Spring 
Assises  of  1 863,  when  prisoner  pleaded,  Not  Guilty. 

Re-examined. — I  was  in  the  board-room  on  the 
23rd  of  March.  I  never  held  out  any  threat  or  in- 
ducemcut  to  prisoner,  to  induce  hfm  to  make  the 
statement,  or  said  anything  to  him  about  it 

William  Roberts,  recalled,  also  negatived  his  hav- 
ing held  out  any  threat  or  inducement  to  the  prisoner. 

5th  Witness  for  the  Crown,  Wm.  Minchb,  Esq. — 
I  was  governor  of  Nenagh  Gaol  last  March,  prisoner 
spoke  to  me  on  the  Sunday  in  that  month.  I  had 
not  used  any  threat  or  indncement  to  him.  My  prac- 
tice is  to  ask  the  prisoners  if  they  have  any  cause  of 
complamt  When  I  asked  him  that,  he  said  he 
wanted  to  see  a  magistrate,  that  was  on  Sunday,  the 
22nd  of  March*  I  went  for  Mr.  Fleming  the  next 
day,  I  was  present  when  he  came  to  the  Board  Room. 

Cross-examined. — Grady  was  discharged  last  Octo- 
ber, I  never  held  out  any  threat  or  indncement  to  the 
prisoner  to  induce  him  to  make  the  statement,  or  sud 
anything  to  him  about  it 

6th  Witness  for  the  Crown,  Mr.  John  Mnllarkey. — 
This  witness  stated  (amongst  other  things)  that  he 
was  Sub-Inspector  of  Constabulary  at  Borrisoleigh,  in 
March,  1863.  That  on  the  2nd  of  March,  after  the 
Petty  Sessions  there  were  over,  he  rode  with  Mr. 
Jones  and  Mr.  George  R;yan  to  the  place  in  question, 
which  was  shewn  to  him  by  Mr.  Jones,  that  he  ob- 


served two  holes  in  Mr.  Jones*  outude  coat,  and  one 
in  his  inside  coat,  that  one  or  two  waddings  and  a 
paper  containing  percussion  caps  were  found  by  Con- 
stable Lee  and  Mr.  Geoi^  Ryan  in  witness's  pres- 
ence. That  Grady  was  arrested  on  the  Slst  March; 
that  witness  lived  about  3  English  miles  from  the 
place  in  question. 

7th  Witness  for  the  Crown,  George  Lee,  Police 
Constable. — Stated  (amongst  other  things)  that  on 
Monday,  2nd  of  March  last,  he  found  on  the  bank 
quite  near  the  place  in  the  gripe  pointed  out  to  him 
by  Mr.  Jones  a  piece  of  wadding  and  a  paper  contain- 
ing 7  percussion  cap8.-^prodnces  them. 

8th  Witness  for  the  Crown,  Mr.  John  Ryan. — 
Stated,  amongst  other  things,  that  prisoner  had  come 
to  him  about  a  fortnight  before  March,  1863,  said  ho 
wanted  a  letter  from  witness  to  Mr.  John  MuDally  of 
Liverpool  for  his  (the  prisoner's)  nephew,  who  was 
going  to  America,  and  that  prisoner  asked  witness  at 
what  time  the  ship  would  be  going  to  America,  and 
what  the  passage  was.  That  on  a  Saturday  eariy  in 
March,  and  before  witness  heard  of  Mr,  Jones  having 
been  fired  at,  the  prisoner  came  agdn  to  witness  and 
asked  him  for  the  letter,  that  witness  gave  it  to 
prisoner,  sealed  in  an  envelope,  but  did  not  read  it  to 
him. — [Envelope  produced  and  identified.] 

9th  Witness  for  the  Crown,  John  Flinn,  Policeman. 
—Stated  amongst  other  things,  having  searched  pria- 
oner  on  4th  March  last,  while  under  arrest  in  Tem- 
plemore  Police  Barrack,  and  found  on  him  the  said 
envelope  sealed  with  a  letter  in  it,  and  that  another 
constable  took  £4  6«.  1^  from  prisoner. 

Mr.  Wall,  counsel  for  the  Crown,  proposed  to  read 
the  statement  or  confession  proved  by  Mr.  Fleming. 

Mr.  Curtis,  for  the  prisoner,  objects  on  the  follow- 
ing grounds:^* 

1.  That  the  original  draft  or  memorandum  written 
by  Mr.  Fleming  had  been  altered  and  should  have 
been  produced. 

2nd.  That  the  prisoner  was  under  arrest  at  the 
time,  and  was  not  properiy  cautioned  before  he  made 
the  statement 

3rd.  That  it  was  in  evidence  that  the  prisoner  conld 
write  and  therefore  it  should  be  inferred  he  could 
read;  and  that  it  was  in  evidence  that  he  did  not 
read  the  document  produced  before  he  signed  it 

4th.  That  the  statement  or  confession  was  taken 
after  the  plea  of  Not  Guilty  was  recorded  for  the 
prisoner  at  the  Spring  Assizes,  1863,  and  in  the 
absence  of  prisoner's  profossional  adviser  or  any  pro- 
fessional advber. 

I  allowed  the  statement  or  confession  to  be  given 
in  evidence,  subject  to  the  foregoing  objections,  of 
which  I  took  a  note;  it  was  accordingly  read  to  the 
jury.    The  following  is  a  copy  of  the  document, 

(Copy  Statement). 
I,  Philip  Hayes,  a  prisoner  in  Nenagh  Gaol,  having 
sent  for  Mr.  Fleming,  resident  magistrate,  and  after 
receiving  from  him  the  necessary  caution  not  to  say 
anything  that  might  criminate  myself,  I  do  of  my  own 
free  will  and  accord  make  the  following  statement: — I 
live  in  Gurtkelly  under  Mr.  Andrew  Ryan  of  Gurt- 
kelly;  I  was  bis  ploughman.  I  know  a  man  named 
Pat  Grady  since  I  was  bom,  he  is  some  rcialionship 
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of  mine;  be  lives  in  Eyiecrew.  He  Kvee  nnder  Mr. 
Hanly,  of  Cottage.  He  is  a  labonrer.  He  came  to 
mj  hoQse  about  5  weeks  ago,  it  was  apon  a  Friday, 
iDOQt  8  OT  9  days  before  Mr.  Jones  was  fired  at:  he 
called  me  oat  into  the  haggard.  I  went  oiit  and  he 
took  a  bottle  of  whiskey  oat  of  his  pocket,  and  gave 
me  a  puU  at  it.  I  took  better  than  a  glass  ont  of  It 
He  took  some  himseli  He  polled  one  poand  note 
out  ofhis  pocket  and  gave  it  to  me,  *K}ome  now  yon  thief," 
says  he»  *^now  is  yonr  time  to  hold  soand."  *^  What  is 
this  abont,  Paddy,"  says  I,  *•  Whist,"  says  he,  "this  is 
notlungto  what  we  will  get  Come  down  to  my  boose  in 
tiie  morning  eariy,  and  don^  let  yonr  wife  or  any  person 
know  hot  'tis  going  working  yon  will  be."  Accord- 
ingly I  got  op  about  6  o'clock  on  Satmday  the  next 
morning;  I  went  down  to  his  house.  He  lives  some- 
thmg  less  than  an  Irish  mile  from  me.  There  was 
no  one  In  the  house  but  a  little  girl,  his  daughter 
Muy.  Her  Ikther  desired  her  to  go  out  and  fet6h  in 
a  little  bmsna.  She  then  went  ont  and  Grady  came 
in  and  shewed  me  two  pistols  he  brought  with  him. 
I  stopped  there  about  an  hour  and  a  half.  We  then 
stood  op  and  he  aali:  **  Come  off  down  with  me  now, 
yoo  thief,"  he  says,  "  we  will  get  plenty  of  money  from 
Michael  Oorman  to  take  us  to  America,  or  any  place 
we  wish."  ''For  what  ?  "  says  I ;  he  hesitated  for  some 
little  time  and  then  said:  *' There  is  a  lad  gomg  to  play 
flomo  tricks  on  Michael  Gorman,  Mr.  Trant,  of  Dovea ;  if 
we  settle  him  we  will  get  plenty  of  money  from 
Mlcbael  Gorman."  We  went  on  then  until  we  went 
into  a  grore  belonging  to  Mr.  Ryan  of  Inch*  He 
polled  out  a  gnn  he  had  under  a  bank,  over  which 
msbes  were  growing.  He  then  took  out  some  powder 
and  loaded  the  gun.  He  put  also  2  or  d  slugs  of 
lead  and  a  cap  on  it  He  then  gave  it  to  me  and  wo 
went  along  through  the  fields  and  through  the  grove 
to  the  road  side  to  where  he  told  me  Mr.  Trant  would 
be  passing.  We  hid  ourselves  under  a  brake  of 
briars  that  was  covering  over  the  dyke.  I  sud  to 
Paddy  Grady :  "Idon't  know  Mr.  Trant"  He  said,  "I 
know  the  Ud  well."  The  gnn  was  in  my  hand  at  the  time. 
We  remained  there  until  it  was  near  12  o'clock.  **  I 
think,"  says  Paddy  Grady,  ••  it  is  better  for  us  to  go 
away,  afraid  we  might  be  caoght  or  seen,  until  Tues- 
day next,  or  some  other  day,  when  I  can  get  the  cer- 
tainty of  his  passing."  Acconlingly  we  went  away 
and  returned  to  the  grove  or  place  where  we  found 
the  gon.  He  then  took  the  gon — **  Let  yon  dart  for 
home,  and  I  will  hide  the  gon,  afraid  you  would  be 
missed  out,  or  that  we  would  be  seen  together."  I 
retamed  home  as  quick  as  I  could ;  he  wont  ont  over 
the  ditch,  but  cannot  say  where  he  wont  to.  I  re- 
turned home,  and  began  to  dig  in  my  own  haggard ;  I 
did  not  go  to  work  with  my  master  for  about  ten 
days.  Paddy  Grady  came  again  to  my  hoose  about 
nine  days  after;  we  parted  at  ten  o'clock;  I  was  just 
going  to  bed.  He  called  me  out,  and  I  went  to  him; 
he  said  to  me,  *'  Come,  now,  you  thief,  we  have  the 
right  poll  to  get;  come  along  with  me  down  to  Paddy 
Woodiock's,  who  lives  about  a  mile  from  my  house." 
I  went  with  him ;  I  remained  at  the  back  of  bis  house. 
Grady  went  in ;  he  came  out  with  Paddy  Woodlock. 
**Good  night,  Phil,"  says  Paddy  Woodlock;  he  then 
took  a  bottle  oT  whiskey  out  of  his  pocket;  I  took 
8ome  of  it—so  did  Paddy  Grady  and  himself.     With 


that  he  whispered  Paddy  Grady;  he  said  to  Wood- 
lock,  "  Ton  need  not  fear  him;  he  is  loyaL"  Paddy 
Woodlock  then  took  a  book  out  of  his  pocket ;  "  here," 
sajrs  he,  *^  swear  by  the  virtue  of  this  you  will  not  let 
yonr  wifo  or  any  person  know  anything  of  this." 
Paddy  Grady  took  the  book,  and  swore  the  same  as  I 
did.  Paddy  Woodlock  then  took  a  parse  ont  of  his 
pocket  and  handed  me  £5 — one  three  pound  note  and 
two  single  ponndii  '*  Here,  Faddy."  he  says,  **  is 
your  share  of  the  spoil."  I  don't  know  how  much 
money  he  got,  but  he  md  to  Paddy  Woodlock,  ">  Yoa 
need  riot  fiwr  Phil;  he  is  a  good  shot,  as  he  is  in  the 
halMt  of  firing  at  rabbits,  and  he  will  down  Gore  Jones." 
I  said  to  Paddy  Woodlock,  *'  What  spite  do  you  owe 
Mr.  Jones?"  "  Ah,  you  fool,"  he  said,  ''it  is  not  me, 
but  another  fellow  in  Thurles."  Woodlock  said  then, 
"  I  think  it  would  be  the  way  for  Phil  to  come  to  my> 
house  in  the  morning  to  breakfast,  and  yon  could  go 
round  the  road,  afiraid  any  notice  would  be  taken,  and 
himself  and  my  son  James  can  go  over  thepoUock 
fowling."  Woodlock  has  three  sons,  James,  Pat, 
and  Johnny,  We  then  separated,  and  I  came  home 
to  my  own  house;  it  was  late.  I  did  not  tell  my 
wife;  she  wondered  I  remfuned  out  so  long.  The 
next  morning  I  went  to  Paddy  Woodiock's;  he  callod 
me  into  a  little  parionr  he  has  nntil  we  eat  our  break- 
fast; he  then  catted  out  James.  He  came  back  again, 
and  said,  **  Oome  out,  Phil,  over  the  pollock  to  fowl; 
there  is  a  great  deal  of  plover  ont  to-day."  I 
went  with  him;  he  carried  the  gun.  We  crossed  a 
river,  and  got  out,  until  we  went  up  to  the  ditch  where 
Paddy  Grady  was  waiting  for  ns.  James  Woodlock 
put  out  some  caps  he  had  in  his  pocket;  Paddy  Grady 
put  one  of  the  caps  on  the  pistol,  put  the  rest  in  a 
piece  of  paper,  and  put  them  into  his  pocket  The 
gun  I  had  was  loaded,  and  a  cap  on  it  James  Wood- 
lock  said  it  was  aU  right;  he  then  said,  **  As  soon  as 
you  do  the  job,  place  the  gun  down  here  in  the  ditch, 
and  I  will  come  for  it  as  soon  as  I  can  get  an  oppor- 
tunity." He  then  went  away.  Paddy  Grady  and 
myself  parted ;  he  went  out  across  the  ditch ;  I  took 
another  direction,  afraid  we  would  be  seen  going  to- 
gether. We  met  at  the  ditch  of  the  road  at  Lisarew; 
we  concealed  ourselves  under  the  briars — they  were 
growing  over  the  ditch — nntil  we  saw  Mr.  Jones  rid- 
ing upon  horseback.  ^'  Gome,  now,  you  thief,"  says 
Paddy  Grady,  *'donH  be  undaunted;  for  yon  know 
we  will  get  plenty  of  money  to  send  us  any  place  we 
like."  Accordingly  I  put  out  the  gnn  through  the 
briars;  Gore  Jones  was  about  five  or  six  yards  away 
from  me,  when  I  covered  him  and  fired.  Paddy 
Grady  was  at  the  other  side  of  me;  he  had  him  co- 
vered with  a  pistol.  When  I  fired,  the  horse  leaped 
and  jumped  away.  Paddy  Grady  said,  "  Upon  my 
oath,  we  missed  him.  Stand,"  said  Paddy  Grady  to 
me,  "  until  I  put  on  another  cap,"  as  the  one  he  had 
missed.  He  put  his  hand  in  his  pocket,  and  he  could 
not  find  any  of  them ;  he  said  he  lost  them.  Mr. 
Jones  at  this  time  turned  round  his  horse;  he  looked 
at  us  over  the  ditch.  I  then  pulled  my  hat  over  my 
face;  he  said,  "  Well,  my  lads,  I  know  you,  and  will 
make  you  suffer.''  We  then  ran  away  along  the  ditch 
as  fast  as  we  could.  I  separated  from  Paddy  Grady, 
and  don't  know  where  he  went  I  went  to  the  place 
whex«  Woodlock  desired  me  to  put  the  gun,  and 
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placed  it  there.    I  then  ran  home  as  quick  aa  I  coold,  I 
and  took  off  my  shoes.    I  met  John  ParoeU}  who  is 
one  of  Mr.  Rjan^s  tenants;  he  was  breaking  stones 
near  his  own  hoase.    I  asked  him  wis  his  hrother 
within;  he  might  give  me  the  loan  of  an  ass  and  car 
to  take  oat  some  bomueves  on  Tnesdaf.    He  said  he 
was  not  in  the  honse,  bnt  might  be  at  Ned  Fahy's, 
who  lives  beside  Pnrcell^s  in  Ooxtkelly.    I  asked  Ned 
Fahy  to  lend  me  an  ass  and  cart ;  he  promised  to  lend 
me  the  ass«  bot  he  had  no  cart.    I  then  went  up  to 
Mr.  Ryan*s  place  in  Gartkelly,  thinking  he  might  see 
me;  I  found  no  one  there.     I  went  then  to  Paddy 
Stapleton's  for  the  loan  of  a  car,  and  that  I  would  giro 
him  one  day's  sowing  potatoes  if  he  would  give  it  to  me. 
He  said  he  would«  bnt  he  would  not  take  any  loan: 
of  me  setting  potatoes  ifor  the  loss  of  the  car  that  day. 
I  then  took  home  the  car,  with  Ned  Fahy's  ass,  to 
bring  the  bonneves  the  next  day  to  the  fair  of  Thurlea. 
I  went  to  the  fai/,  sold  the  sow  and  bocnetes  for 
about  two  pounds  ten  shilUngs.    I  then  came  home 
with  my  wife.  I  got  up  about  12  o'clock  on  Wednes- 
day night  to  go  to  America.    I  went  to  Templemora. 
as  I  was  afraid  to  go  to  Thnrles,  as  Mr.  Jonea  would 
know  me.     When  I  got  to  Templemore,  1  went  into 
Michael  Laffiin's»  a  ship  agent,  to  ask  was  the  Galway 
line  opened,  as  I  wanted  to  go  to  Galway.     She  told 
me  she  could  not  tell;  that  Uiey  were  only  doing  from 
Liverpool.    I  then  went  to  the  pawn  office  to  pawn 
my  wife's  mantle,  which  would  not  be  taken  from  me. 
I  then  went  to  a  house  to  sell  it     The  woman  of  the 
house  was  in  the  act  of  buying  my  trowsers  and  wabt- 
coat  when  a  policeman  came  in  and  arrested  me. 

Philip  Hates. 

Truly  read  by  me  to  Philip  Hayes,  who  has  signed 
his  name  in  my  presence,  and  acknowledged  same  to 
be  correct 

JoBN  Fleunq,  B.  M. 
Dated  Xenagh  Oaol, 
23nl  March,  18da 

The  evidence  for  the  Crown  havmg  dosed,  the  case 
was  adjourned  till  the  next  day,  and  the  jury  locked  up. 

Second  day  of  trial. — Mr.  Curtis,  for  prisoner,  ad- 
dressed the  jury,  and  con  ended  amongst  other  things 
that  the  prisoner  should  not  be  prejudiced  by  the 
statements  in  his  confession,  on  the  ground  not  only  of 
the  circumstances  under  which  it  was  made,  bnt  also 
on  the  ground  that  the  several  statements  in  it  of  pri- 
soner having  committed  the  offence  in  question,  and 
also  the  statement  in  it  imputing  guilt  to  P.  Wood- 
lock  and  M.  Gorman  were  untrue.  Counsel  also 
stated  that  said  Woodlock  and  Gorman  were  men  of 
good  character,  and  incapable  of  the  conduct  with 
which  they  were  charged  by  the  prisoner,  and  he  con- 
tended that  if  the  statements  in  prisoner's  confession 
imputing  guilt  to  Woodlock  and  Gorman  were  nntme. 
then  that  the  jury  should  not  rely  on  the  statements  iu 
it  admitting;  the  prisonor^s  guilt 

Edward  Fahy,  Patrick  Stapleton,  Catherine  Hayes, 
Mr.  Samuel  Ryan,  Michael  Sullivan,  and  Mr.  Andrew 
Ryan,  were  examined  as  witnesses  for  the  prisoner, 
s  >me  of  them  to  shew  that  between  nine  and  ten 
o'clock  on  the  morning  in  question  (2nd  March,  1863) 
prisoner  had  been  seen  at  his  own  hoose  at  Gort- 


kelly,  which,  it  appeared  by  the  evidence,  was 
about  three  Irish  miles  of  the  place  where  Mr. 
Jones  was  fired  at;  and  othere  of  them  to  shew  that 
the  prisoner  was  seen  at  Gortkelly  at  or  about  1 1 
o'clock  on  the  same  day,  and  was  also  seen  publicly  in 
the  fiur  of  Thurles  on  the  foUowmg  day,  near  Mr. 
Jones's  house,  and  that  prisoner  got  money  at  the  fair 
for  some  bonneves  that  he  sold. 

It  is  not  requisite  for  the  purposes  of  this  case  to 
give  th«r  evi^nce  in  detmL 

One  of  the  witnesses  (Mr.  Samuel  Ryan)  was  exa- 
mmed  to  prove  that  he  saw  the  prisoner  at  Gortkelly 
between  9  &  10  o'clock  on  the  morning.  This  wit- 
neas  further  stated  that  he  knew  said  P.  Woodkwk 
and  M.  Gorman,  and  he  was  then  asked  by  prisoner's 
counsel  whether  he  knew  the  character  of  sud  P. 
Woodlo<^  and  M,  Gorman.  This  quesUon  was  ob- 
jected to  by  Serjeant  Armstrongs  for  the  Crown,  who 
contended  that  any  evidence  on  the  part  of  the  pri- 
soner as  to  the  character  of  said  Woodlock  and  Gor- 
man was  not  admissible.  I  refused  to  allow  the  qnea- 
tion  to  be  then  put,  with  liberty,  however,  to  prison- 
er's counsel  to  tender  such  evidence  again  after  he  had 
examined  said  Woodlock  and  Gorman  as  witnesses, 
which  he  sUted  he  intended  to  do.  Said  Woodtock 
and  Gorman  were  afterwards  examined  aswitnessea. 

Patrick  Woodlock  examined  by  prisoner. — ^I  live  at 
Pallas  Hill,  about  2^  Irish  miles  from  Liscarrow.  I 
know  the  prisoner.  I  am  a  smith.  I  had  a  license 
for  repairing  arms;  it  was  in  force  the  2nd  March, 
1863,  the  day  Mr.  Jones  was  fired  at.  I  was  de- 
prived of  it  shortly  after.  U|X>n  my  oath,  I  never 
employed  the  prisoner  at  the  bar  to  murder  Mr.  Trent 
of  Dovea;  I  never  thought  of  it;  I  never  employed 
prisoner  to  murder  Mr.  Gore  Jones,  or  to  shoot  at 
either  of  the  gentlemen,  or  to  do  either  of  them  the 
smallest  harm  in  the  worid;  I  never  wbhed  either  of 
the  gentlemen  any  harm.  Mr.  Gore  Jones  never  did 
me  any  harm;  he  was  a  friend  of  mine,  and  granted 
me  several  requests  I  asked  him;  he  had  given  my 
license.  I  knew  Patrick  Grady;  he  and  the  prisoner 
did  not  come  to  my  house  at  night  a  day  or  two  be- 
fore the  firing  at  Mr.  Gore  Jones;  nor  did  I  take  any 
whiskey.  I  never  swore  prisoner  or  Grady  to  secresy 
on  a  book.  I  did  not,  to  the  best  of  my  recollection, 
see  them  together  for  about  twelve  months  before.  I 
never  gave  them  or  either  £5.  My  place  is  about 
two  Irish  miles  from  Gortkelly  by  the  road,  and  about 
one  and  a  half  Irish  miles  by  the  fields.  Piiisoner  did 
not  breakfast  with  me  the  morning  of  the  2nd  of 
March  last.  I  did  not  deure  him  to  hide  a  gun  in 
any  place;  I  did  not  see  my  son  James  with  the  pri- 
soner on  that  day,  or  at  alC  either  for  the  pretence  of 
fowling,  or  for  any  other  purpose.  I  did  not  see  the 
prisoner  at  all  that  day. 

Cross-examined  by  the  Crown  counsel. — ^My  license 
was  taken  from  me  some  time  afterwards  by  the  police. 
NVhen  I  had  the  license,  I  always  required  to  see  the 
licenses  of  parties  who  left  arms  with  me  to  be  re- 
paired. I  have  kept  a  forge  at  Gortkelly  about  12 
months  before  last  March,  and  when  there  I  used  to 
see  prisoner  and  Grady  often  together.  To  the  best 
of  my  belief,  I  have  never  seen  them  together  for  more 
than  twelve  months  before  2nd  Marcht  1863.  I  am 
positive  1  had  not  seen  prisoner  for  a  long  time  before, 
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not  for  six  months  before  to  the  best  of  017  know- 
ledge. It  was  on  the  night  of  the  pig  market  in 
Thnrles  that  I  heard  of  this  transaction ;  I  heard  of  it 
the  same  night  that  it  happened. 

Several  other  questions  were  asked  of  this  witness 
bj  Grown  connsel  on  his  cross-examination,  which  I 
did  not  take  down  at  the  time.  The  subject  of  said 
cross-examination  was  to  impeach  the  veracity  and 
character  of  this  witness,  and  several  questions,  and 
the  nature  and  manner  of  the  cross-examination,  were 
calculated  for  that  object,  and  to  impute  to  witness 
the  crime  with  which  he  was  charged  by  the  prisoner's 
confesmon. 

Re  examined  ibr  the  prisoBer.r— It  was  on  the  night 
of  Monday,  the  day  this  transaction  tooc  place,  that  I 
heard  it.  Monday  was  the  day  for  selling  fat  pigs  in 
Thnrtes,  and  Tuesday  for  Bonn. 

Michael  Gorman  examined  for  the  prisoner. — I  am 
steward  of  Mrs.  Ryan  (widow  of  the  kte  John  Ryan, 
and  stster-in-law  of  Mr.  Qeorge  Ryan  of  Inch).  I 
know  said  Patrick  Grady.  I  recollect  the  day  that 
said  Mr.  Jones  was  fired  at,  2nd  March,  1863.  I 
did  not  before  that  day  promise  Patrick  Grady  to  give 
h:m  money  to  take  him  to  America,  or  to  any  place. 
I  ^d  not  know  the  prisoner.  I  never  promised  money 
Co  Grady  or  to  any  other  man  to  do  harm  to  Mr.  Trant 
I  never  dreamed  of  it),  or  to  any  other  man.  I 
■ever  promised  anyone  anything  to  do  harm  to  Mr. 
Jones;  he  gave,  me  license  to  keep  arms;  I  had  it 
when  he  was  fired  at.  I  never  had  any  quarrel  what- 
ever with  him.  Mr.  George  Ryan,  of  Inch,  and  his 
nephew.  Captain  Ryan  (son  of  late  John  Ryan,  Esq.), 
were  here  at  last  Assizes  to  give  me  a  character.  I 
never  directly  or  indirectly  promised  Grady  anything 
10  do  harm  to  anyone. 

Cross  examined  by  Crown  counsel — I  have  been 
living  at  Lisarrow  all  my  life,  about  three  miles  fh)m 
priaonei^s  house,  but  I  don't  know  the  prisoner.  I 
oever  threatened  any  person.  I  have  three  brothers; 
I  never  threatened  any  of  them.  I  have  not  any  arms 
license  now;  it  was  taken  from  me  by  the  police. 

This  witness  was  also,  upon  cross-examination, 
asked  several  other  questions,  which  I  did  not  take 
down  at  the  time.  The  subject  of  said  cross-exami- 
nation was  (as  I  have  already  stated  with  respect  to 
Woodlock)  to  impeach  his  (Gorman's)  veracity  and 
general  character*  and  the  nature  of  said  questions, 
and  the  manner  of  the  cross-examination,  were  calcu- 
lated for  that  object,  and  to  impute  to  witness  the 
crime  with  which  he  was  charged  m  the  prisoner's 
confession. 

Mr.  Samnel  Ryan  was  then  recalled  by  prisoner's 
connsel,  and  stated  that  he  knew  said  P.  Woodlock 
and  Michael  Gorman.  Prisoner's  counsel  then  pro- 
pooed  to  examine  this  witness  as  to  the  character  of 
sud  Patrick  Woodlock,  and  accordingly  asked  uritness, 
''Whnt  was  Patrick  Woodlock's  character?"  Ser- 
jeant Armstrong  for  th^  Crown,  objected  to  this 
queatiott,  and  contended  that  the  witness  should  not 
be  allowed  to  answer  it,  upon  the  ground  that  any 
evidence  on  the  part  of  the  prisoner  as  to  the  said 
Patrfek  WoodlodL's  character  was  not  legally  admissi- 
ble. The  question  and  the  evidence  were  pressed  by 
the  prisoner's  oonnsel  npon  the  following  grounds :-« 
Ist.  That  the  truth  of  the  prisoner's  statements  in 


his  said  confession  was  a  material  question,  and  that 
said  Patrick  Woodlock  was  charged  by  that  con- 
fession with  a  crime;  and  2ndly.  upon  the  ground 
that  the  character  and  veracity  of  said  Patrick  Wood- 
lock  was  directly  impeached  by  his  cross-examination 
by  the  Crown  Counsel,  and  that  such  was  the  object 
of  satd  cross-examination. 

In  the  discussion  of  this  matter  a  passa^  from 
2nd.  Taylor  on  evidence,  S.  1330,  p.  ilSK  (of  edi- 
tion of  1858)  was  referred  to,  and  I  stated  that  if  I 
rejected  the  evidence,  I  would  reserve  the  point  for 
the  consideration  of  the  Court  of  Criminal  Appeal. 
The  Crown  Counsel  however  again  objected  to  the 
evidence,  and  contended  that  although  the  object  of 
P.  Woodlock's  cross-examination  was  to  impeach  char- 
acter and  veracity,  yet  that  the  evidence  tendered  as  to 
his  character  was  not  legally  admissible,  and  that  I  should 
therefore  upon  legal  grounds  reject  it  and  not  allow 
the  question  to  1^  answered;  after  some  further  dis- 
cussion I  ruled  to  that  effect,  that  as  the  reception  of 
evidence  on  the  part  of  the  prisoner  was  objected  to 
by  the  connsel  for  the  Crown,  such  evidence  was  not 
legally  admissible,  and  that  the  reception  or  rejectiou 
of  it  was  not  merely  matter  of  discretion  with  me.  I 
accordingly  rejected  the  evidence  so  tendered  as  to 
Woodlock's  character,  and  refnsed  to  allow  Mr.  SamL 
Ryan  to  answer  the  question  so  put  to  him,  or  to 
give  any  evidence  as  to  P.  Woodlock^s  chara -tor.  ( 
stated  however  I  would  reserve  the  point  for  this 
Court. 

Prisoner's  connsel  also  proposed  to  examine  the 
same  witness  Mr.  S.  Ryan,  as  to  the  character  of  said^ 
Gorman;  and  accordingly  asked  witness  what  was 
German's  character?  This  qnestion  and  the  reception 
of  any  evidence  as  to  Gorman's  character  were  also 
objected  to  by  the  Crown  Counsel,  and  pressed  by  the 
prisoner's  counsel  npon  grounds  similar  to  those  which 
I  have  above  stated  with  lespect  to  the  question  and 
evidence  tendered  as  to  P.  Woodlock,  and  my  rnlmg 
was  to  the  same  efiect.  I  accordingly  did  reject  the 
evidence  tendered  as  to  Gorman's  character,  and  refused 
to  allow  Mr.  S.  Ryan  to  answer  the  question  so  put 
to  him  respecting  it,  or  to  give  any  ejvidence  on  the 
matter.    I  stated  I  wonld  reserve  this  point  also. 

The  evidence  for  the  prisoner  having  closed,  Serjt. 
Armstrong  for  the  Crown  addressed  the  jury  in  reply, 
and  in  the  course  of  his  address  commented  amongst 
other  things  on  the  cross-examination  of  Patk.  Wood- 
lock  and  Michael  Gorman,  and  on  the  non-production 
of  Woodlock's  son,  James,  as  a  witness  for  the  prisoner. 
He  also  in  his  address  unpeaohed  the  veracity  and  charac- 
ter of  Patrick  Woodlock  and  Michael  Gorman,  particu- 
larly of  Patrick  Woodlock,  imputing  to  him  the  guilt 
with  which  he  was  charged  by  the  prisoner's  confession. 

It  will  be  seen  by  leference  to  the  prisoner's  con- 
fession that  several  of  the  statements  in  it,  imputing 
guilt  to  Patrick  Woodlock,  are  statements  of  what 
said  Woodlock  said  and  did  in  prisoner's  presence, 
whereas  the  statements  in  it  respecting  Gorman,  are 
statements  of  what  the  prisoner  heaid  from  Grady. 

In  my  charge  to  the  jury,  I  told  them  (amongst 
other  matters)  to  the  following  eflbct — ^that  1  had  ad- 
mitted the  prisoner's  confession  to  be  read  iii  evidence 
against  him,  because  I  was  of  opinion  npon  the  evi- 
dence which  had  been  given,  that  it  was  voluntarily 
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made  by  bim,  and  was  not  obtained  from  bim  by  any 
indacementy  threat,  or  improper  condact  on  tbe  part 
of  others;  bat  I  also  stated  that  the  argument  was 
not  concIasiYe  evidence  against  the  prisoner,  that  the 
weight  and  credit  to  be  attached  to  it  were  entirely 
for  the  jory,  and  whatever  were  the  motives  which 
may  have  indaeed  the  prisoner  to  make  such  oonfes- 
AoHf  it  was  still  for  the  jnry  to  consider  whether  tbe 
statements  m  it  admitting  the  prisoner's  goilt  were  or 
were  not  nntme. 

With  respect  to  tbe  statements  in  the  confesnon, 
affectmg  Patrick  Woodlock,  and  M  Gorman,  I  also 
told  the  jory  (amongst  other  matters)  to  the  effeot  that 
even  if  they  shonld  be  of  opinion,  that  such  statements 
were  false,  still  tfiat  it  woold  be  for  the  jury  to  con- 
sider whether  the  statements  in  the  confession  which 
admitted  the  gnilt  of  the  prisoner  himself  were  or 
were  not  nntrne,  and  that  they  might  come  to  the 
Gonclnsion  that  the  statements  in  the  confession  as  to 
the  prisoner's  goilt  were  tme,  even  thongh  they  should 
be  of  opinion  that  the  statements  in  It  as  to  said  P. 
Woodlock  and.  M.  Gorman  were  false. 

The  jury  found  the  prisoner  guilty,  and  I  sentenced 
him  to  penal  servitude  for  twenty  years. 

I  now  respectfully  request  the  opinion  of  the  Court 
of  Criminal  Appeal  upon  the  following  pomts:— 

1st  Whether  tbe  prisoner's  said  confession  was 
legally  admissible,  and  was  properly  received  by  me 
in  evidence,  and  whether  Uie  said  direetions  which  I 
gave  the  jury  respecting  it  were  correct? 

2nd.  Whether  I  should  have  allowed  the  said  seve- 
ral questions  put  by  prisoner's  counsel  to  Mr.  Samuel 
Ryan,  as  to  the  character  of  Patrick  Woodlock  and 
Michael  Gorman  respectively,  or  any  of  said  questions 
to  be  answered,  and  should  have  allowed  evidence  to 
have  been  given  on  the  part  of  tbe  prisoner  as  to  tbe 
character  of  said  Patrick  Woodlock  and  Michael  Gor* 
man  or  of  either  of  them. 

3rd.  Whether  1  dedded  according  to  law  in  ruling 
that  the  answers  to  such  several  questions^  and  any 
evidence  on  the  part  of  the  prisoner  as  to  the  character 
of  sud  Patrick  Woodlock  or  Michael  Gorman,  were 
not  legally  admissible  in  evidence*  This  of  course  in- 
volves the  question  whether  the  reception  or  rejection 
of  such  evidence  was  matter  of  mere  discretion  with 
me. 

If  this  Court  should  be  of  opinion  that  the  prisoner's 
said  confession  was  not  legally  admissible  and  properly 
received  by  me  in  evidence,  or  that  any  of  my  said 
directions  to  the  jury,  or  any  of  my  said  rulmgs  re- 
{^[MCting  the  several  questions  put  on  the  evidence 
tendered  on  the  part  of  the  prisoner  as  to  the  character 
of  said  P.  Woodlock  and  M.  Gorman,  respectively, 
was  not  accordmg  to  law,  then  the  conviction  of  the 
prisbner  is  to  be  reversed. 

6th  May,  1864.  Jaioes  O'Bsibi. 

Ctirtia  and  Lover  for  the  prisoner.  We  should  have 
been  allowed  to  produce  ^evidence  of  Woodlook's  cha* 
racter.  There  is  authority  to  shew  that  even  where, 
as  in  this  case,  the  impeaohment  was  by  cross-exami- 
nation, general  evidence  of  character  may  be  produced. 
SUrkio  on  Evidence,  4th  ed.  252.  There  ai«  two 
ezpeptions  to  this ;  one  is  in  the  case  of  altesthig 
witofMses  to  document,  in  which  it  is  laid  down  that 


the  witness  most  be  dead,  before  you  can  give  general 
evidence  of  character.  But  the  same  case  lays  down 
an  opposite  rule  as  to  witnesses  actually  produced  in 
court  Pravii  v.  Eeed  (5  Bingh.  435)  Doe  dem, 
Walker  ▼.  Stevenson  (3  Esp.  284)  The  King  v.  dorhe 
(2  Stark.  24U  Doe  dem.  Reed  v.  Harrie  (7  C.  &  P. 
330).  This  evidence  was  beyond  a  doubt  reodved  in 
Annedey  v.  The  Earl  of  AngUeea  {\*I  StTr.  1348> 
\JFiUgeraid^  B. — The  impeachment  of  the  character  of 
Downes  in  that  case  did  not  arise  on  his  cross-exami- 
nation merely,  for  Ryan  who  had  been  examined,  had 
given  what  amounted  to  evidence  of  the  character  of 
Downes]  (2  TayL  on  Kvidence  drd  ed.  s.  1330); 
Biekop  of  Durham  t.  Beaumont  (1  Campb,  207). 
The  QuMfi  V.  Furley  (I  Dearsl.  C.  C.  456).  TfA 
Queen  v.  Burke  (4  Jr.  Rep  N.  S.  11  S  C.  8  Cox.  G. 
C.  44).  There  was  not  a  sufficient  caution  given  to 
Hayes  before  his  confisssion.  The  Quem  v.  Fwiey 
(1  Cox.  C.  C.  76).  IMonahan,  C.  J.— That  case  is 
overruled  in  The  Queen  v.  Bauldry  (2  Den.  C.  G. 
439;. 

7%s  SoUeitor-Oeneralf  Serjeant  SuUivan,  and 
0*Ettra^  Q.C.,  for  the  crown. — Neither  on  principle 
nor  on  authority  can  it  be  contended  that  the  evidence 
of  general  character  shonld  have  been  received.  If  it 
should  it  would  lead  to  an  endless  series  of  witnesses 
being  produced.  The  King  v.  Fronde  f^rd  Esp.  1 16;. 
Dodd  ▼•  Norrie  (3  Campb.  6\9Jend  Doe  ▼.  Harrie 
(7  C.  &  P.J  are  decisive  on  the  point  The  King  r^ 
Clarke^  is  distinguishable  and  does  not  support  the  pro- 
position, for  which  it  is  cited  by  the  text-writers. 
Taylor  in  par.  1327  limits  the  cases,  in  which  general 
evidence  of  character  may  be  produced  to  those  in 
which  the  general  reputation  of  the  witness  has  been 
impeached  by  other  witnesses.  There  is  a  confotton  on 
the  other  ^de  between  character  and  reputation.  As 
to  the  other  point  The  Queen  v.  Bauidrg,  is  decisive. 
There  need  not  have  been  any  caution  at  alL  The 
Queen  v.  Parker  (30  L.J.,  M.C,  l44>  There  was 
no  attempt  to  impugn  the  general  character,  properly 
speaking,  of  Woodlock  or  of  Gorman.  The  questions 
asked  did  not  tend  that  way. 

Lover  in  reply  cited  The  Queen  v.  Sutkmd  (4  Cox. 
C.  C  270)  The  two  Boume'e  oaM(GreenL  on  EvkL) 
Petersdorff's  Abr.  2nd  ed.  witness  672,)  J&iorpe  r. 
Scagiue  (Holt's  N.P.,  541)  Timothif  Murphy's  case 
(19  St  Tr.  694)  2  he  Kingr.  Ovsrton  (2  Mood.  CO. 
263)  FouUsea  v.  The  Manchester  and  London  Ineu- 
ranee  Company  (3  F.  &  F.  440)  The  Queen  y. 
M>Kenna  and  Bush  (Cr.  &  Dix.  579)  observations  of 
Penneftther  B.  in  The  Queen  v.  Dunne  (8  Cox.) 

June  1— Lkfboy»  C.  J. — ^In  this  case  we  are 
unanimously  of  opinion,  that  the  evidence  was  proper- 
ly rejected.  The  qneation  may  be  stated  generally 
thus,  whether  irhen  any  imputation  as  to  character 
arises  upon  foots,  stated  in  answer  to  quesdons  put 
upon  cross-examination  to  a  witness,  when  that  cro89- 
exAmination  ddes  raise  imputations,  either  by  the 
admissions  made  upon  it,  or  by  the  view  with  whksh 
the  questions  were  put,  for  both  views  are  suggested  by 
the  case  as  reserved — whether  in  answer  to  impnta- 
tions  thus  raised  or  designed  to  be  raised,  it  is  open 
to  the  party  to  give  evidence  of  general  good  charao- 
ter,  in  order  to  do  away  with  the  impotaUonsy  either 
brought  on  his  character,  or  designed  to  be  .brought 
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to  it  hf  the  cross-examination.    Both  apon  authority 
and  principle,  it  appears  to  us  that  the  evidence  of 
general  character  is  not  admissible  in  sach  a  case. 
The  eases  where  it  has  been  admitted  will  be  fbund  to 
be  cases  of  exception,  confined  to  cases  of  rape  and 
sedaction,  or  a  third  class  where  the  civil  rights  of 
purttes  who  are  interested  in  the  character  of  a  dead 
witness,  are  in  dispute,  such  as  the  case  of  attestation 
to  a  will;  but  upon  general  prindples  :t  appears  that 
evidence  of  general  character  does  not  meet  in  truth, 
the  issue  that  it  raised  by  the  admission  of  particalar 
facts  upon  which  an  imputation     npon    character 
arises.    One  goes  to  the  matter  of  fact  from  which 
the  imputation  arises.    That  is  not  met  by  mere  ge* 
neral  evidence  of  character,  and  therefore  the  matters 
are  not  ad  idem  so  as  to  form  a  proper  issue.     If,  in- 
deed, distinct  evidence  is  adduced  of  a  character  of 
this  description  that  the  party  b  not  entitled  to  belief 
on  his  oath,  there  it  may  be  met  by  evidence  shewing 
that  the  party  has  such  a  general  character  as  entitles 
him  to  credit  on  his  oath,  but  that  is  meeting  one 
matter  of  fact  by  a  contradictory  matter  of  fact,  and 
not  a  specific  matter  of  fact  by  a  general  allegation. 
Hmto  is  another  rea^n,  ako,  why  general  evidence 
of  character  should  not  be  resorted  to  in  this  case — 
namely,  that  there  is  an  opportunjty  of  investigating 
the  particular  matters  brought  out  on  examination,  of 
^ving  an  explanation  shewing  that   the  inference 
sought  to  he  drawn  is  not  well-founded,  of  accepting 
t  he  facts  elicited  by  other  facts  which  may  be  brought 
out  by  a  re-examiuation  of  the  witness.     He  may  be 
le^xamined  so  as  to  do  away  with  the  efiect  of  that 
H  hich  is  produced  apon  his  cross-examination.     It  is 
nst,  therefore,  necessary  for  the  more  perfect  adminis- 
ti  ation  of  justice,  that  this  couree  should  be  admitted, 
w  hich  really  wodd  lead  to  an  infinite  extenc,  for  there 
u  no  reason,  if  this  evidence  was  once  admitted  in  the 
fii  St  Instance,  why  the  same  thing  should  not  be  re* 
peated  as  to  every  witness  brought  to  support  the  ge- 
neral character  of  the  antecedent  witness,  whose  cha- 
racter is  impeached,  if  his  character  is  impeached,  by 
his  cross-examination,  and  why  evidence  should  not 
be  brought  to  support  his  character  so  as  to  load  to  an 
infinite  series  of  collateral  issues.     Besides,  it  will  be 
found,  on  looking  into  the  authorities,  that  the  most 
eminent  judges  of  their  time,  such  as  Lord  Kenyon 
tn  d  Lord  Eilenborongh,  and  other  judges  of  that  day, 
have  decided  the  question  most  distinctly  for  the  re- 
jection of  this  species  of  evidence.     And  though  some 
of  the  modem  text-books  give  a  different  view  of  the 
kw«  is  will  be  found  on  examination  that  the  cases 
fix>ni  which  they  appear  to  have  drawn  their  results 
were  eases  which  do  not  sustain  tiiera  to  the  extent  of 
the  admissibiUty  of  general  evidence  of  thb  Sort  in  an-* 
swers  to  imputations  arising  firom  matters  appearing 
on  crosa^xammation.    Upon  the  whole,  therefore,  it 
appears  to  us  on  full  consioeration  and  examination  of 
the  aathoritiesi  that  the  evidence  was  in  this  case 
properly  rejected,  and  that  the  confession  was  pooperly 
reeeived. 

1*1 10T,  O.B. — ^I  wish  to  say  a  word  in  explanation 
of  my  concurrence  in  the  onanimous  judgment,  of  the 
Oonrf  •  I  do  not  thmk  it  can  be  maintained  as  an 
1  nive^val  proposition  that  in  no  case  can  a  witness's 
chaiacter  be  anstalned  by  general  evideooa  unless  first 


impeached  by  general  evidence.    The  cases  must  be' 
vei7  ^^  ^°  which  general  evidence  can  ever  be  of  tho 
slightest  use  where  the  witness  has  impeached  his  own 
character  on  cross-examination.     But  if  a  case  should 
ari^e  in  which  a  general  imputation  on  the  character 
of  a  witness  at  a  particular  time,  equivalent  to  that 
which  might  be  made  by  evidence  aliunde^  is  made  on 
a  witness's  cross-examination  by  his  answers,  I  am  of 
opinion  that  general  evidence  can  be  produced  to  shew 
his  more  recent  reputation.    In  the  present  inatance 
nothing  of  that  kind  appeared.     The  whole  impeach- 
ment was  in  questions,  and  no  impeachment  arose  on 
any  answers  given  by  the  witness. 
The  other  judges  concurred. 

Conmction  affirmed. 


Court  of  €i\ittvC%  l&tnt% 

CRaportod  by  William  Woodlock,  E««^,  Barri»ter-«l-Lftw.3 

[Before  O'Brien,  Hates>  and  Fitzgerald,  JJ.] 

Shaw  v.  Galt.— Dec.  5,  7,  17,  1863. 
Partnerekip — Participation  in  profits -^Salary. 

J.  W.  and  W.  TT.,  trading  under  the  style  oj  « J. 
4r  W.  TF.,"  and  W.  (?.,  entered  into  an  agreement^ 
hy  which  W.  (?.,  •*  in  consideration  of  the  salary 
and  otheri  hereinafter  expressed/^  bound  himself  to 
manage  the  business  oJ  J,  W,  and  W.  W.^  under 
their  superintendence,  for  three  years:  and  in  con- 
sideration of  the  ser^nces  so  to  be  rendered,  J,  W, 
and  W.  W,  bound  themselves  to  pay  to  W*  G.  a 
salary  oJ  £600  for  each  year  of  his  engagement^ 
and  farther^  W.  O.  was  to  be  '*  entitled  to  a  sum 
equivalent  to  one  third  part  of  the  free  proJUs  for 
the  aforesaid  space  oj  three  years  of  the  business  of 
J.  TF,  and  W.  IT."  The  agreement  contained  a 
provision  for  taking  balances  at  times  to  be  fixed  by 
J.  W,  and  W*  W.,  who  were  to  be  entitled  each 
to  take  credit  for  a  salary  of  £500  before  ascer^ 
taining  the  free  profits;  and  it  was  also  provided 
that  while  the  salary  of  £500  should  be  payable  to 
W.  C7.,  the  other  sums  to  which  he  should  be  er^* 
fled  should  not  be  demandable  by  him  during  the 
period  of  his  engagement^  but  should  be  payable  in 
three  instalments  after  its  conclusion.  Held,  that 
this  agreement  did  not  constitute  a  partnership  as  to 
third  parties  between  J,  W.  and  W.  W.  on  the  one 
hand,  and  W.  G.on  the  other,  so  as  to  make  W,  G. 
a  partner  as  to  third  parties  in  the  firm  of  «'/.  ^ 

This  was  a  motion  on  behalf  of  the  pUintiff  to  make 
absolute  a  conditional  order  obtained  on  the  4th  No- 
vember, 1863,  that  the  verdict  had  for  the  defendant 
at  the  last  Summer  Assizes  for  the  County  of  Antrim 
should  be  set  aside,  and  instead  thereof  a  verdict  en- 
tered up  for  the  plaintiff  for  the  sum  of  £2,383  3s. 
3d.  (bemg  the  balance  due  on  the  four  bills  of  ex- 
change sued  on),  pursuant  to  the  leave  reserved  by 
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tho  teamed  jttdge  at  the  trial,  on  the  ground  that  the 
agreement  of  the  4th  September,  1850,  proved  at  the 
trial,  constituted  the  defendant  a  partner  in  the  firm 
of  '*  J.  &  W.  Wallace,"  unless  cause  shewn.    The 
action  was  brought  to  recover  the  sum  of  £2,383  3s. 
Sd.  alleged  to  be  due  by  the  defendant  to  the  plaintiff 
upon  foot  of  four  bills  of  exchange.     The  summons 
and  plunt  contained  sixteen  counts.    Each  of  the 
bills  of  exchange  sued  upon  was  dedared  upon  in  two 
counts.     The  first  of  these  counts  stated  that  the 
plaintiff,  on  the  day  specified  in  the  count,  by  his  bill 
of  exchange  now  overdue  directed  to  the  defendant 
and  certain  other  persons,  to  wit,  James  Wallace  and 
WHliam  Wallace,  under  the  designation,  style,  and 
firm  of  "J.  &  W,  Wallace,"  under  which  the  defen- 
dant and  the  said  James  Wallace  and  William  Wal- 
lace then  traded  together  in  partnership  (and  which 
said  James  Wallace  and  William  Wallace  afterwards 
and  before  the  commencement  of  the  action  became 
and  were,  pursuant  to  the  statute  in  that  behalf,  duly 
discharged  by  bankruptcy  from  all  liability  and  cause 
or  causes  of  action  on  foot  or  in  respect  of  the  said 
bill,  and  were  now  resident  out  of  the  jurisdiction  of 
this  Court,  to  wit,  in  Scotland),  required  the  defen- 
dant and  the  said  James  Wallace  and  William  Wal- 
lace, to  pay  to  the  plaintiff's  order  the  sum  mentioned 
in  the  count  in  the  time  mentioned,  and  the  defendant 
and  the  said  James  Wallace  and  William  Wallace 
duly  accepted  the  said  bill  under  their  said  style  or 
firm  of  '*  J.  &  W.  Wallace,''  but  did  not,  nor  did  any 
or  dther  of  them  pay  the  same.    The  second  count  on 
each  of  the  bills  stated  a  drawing  by  the  plaintiff  on 
the  defendant  under  the  designation,  style,  or  firm  of 
«*  J.&  W.  Wallace,"  under  which  the  defendant  then 
traded,  an  acceptance  by  the  defendant  under  the  said 
style  or  firm  of  '*  J.  &  W.  Wallace,"  and  non-payment 
by  him.     The  summons  and  plaint  also  contained  the 
common  money  counts.    The  defendant  as  to  the  first 
set  of  counts  on  the  bills  of  exchange,  as  to  so  much 
of  each  of  them  as  alleged  that  the  defendant  and  the 
said  James  and  William  Wallace  traded  together  in 
partnership,  said  that  he  never  traded  in  partnership 
with  the  said  James  Wallace  or  William  Wallace  as 
in  said  counts  alleged;  and  as  to  the  residue  of  each 
of  said  counts  he  said  that  he  and  the  said  James 
Wallace  did  not  accept  the  said  bills  of  exchange  in 
said  counts  respectively  mentioned,  or  any  of  them  as 
in  said  counts  respectively  alleged.     As  a  defence  to 
the  second  set  of  counts  on  the  bills  of  exchange,  he 
said  that  he  denied  that  he  ever  traded  under  the 
name,  styles  or  description  of  "  J.  &  W.  Wallace,"  as 
in  said  counts  alleged.     And  he  farther  said  that  he 
did  not  accept  the  said  bills  of  exchange  or  any  of 
them,  as  in  said  counts  respectively  alleged.    He  tra- 
vei'scd  the  money  counts  in  the  ordinary  form.     Upon 
these  defences  issues  were  taken,  and  the  case  was 
tried  at  the  Summer  Assises  of  1863  for  the  County 
of  Antrim  before  Fitzgerald,  B.    At  the  trial  the  case 
turned  altogether  upon  the  question  whether  the  de- 
fendant was  a  partner  in  the  firm  of  **  J.  &  W.  Wal- 
lace "  at  the  time  of  the  acceptance  of  the  bills  of 
exchange,  which  were  accepted  in  the  name  of  the 
firm,  in  the  handwriting  of  William  Wallace  who  was 
unqudi^tionably  a  partner.     A  great  deal  of  evidence 
was  gone  into,  but  the  only  part  of  it  material  to  be 


now  stated  was  an  instrument  produced  by  the  defeo" 
dant,^  dated  the  4th  September,  1856,  (anterior  to  the 
date  of  any  of  the  bills  of  exchange)  which  was  exe- 
cuted by  the  defendant  and  the  Wallaces,  and  of 
which  it  may  be  assumed  that  the  plaintiff  was  aware 
when  he  drew  the  bills  on  the  firm.     That  instrument 
continued  in  force  down  to  the  date  of  the  bankruptcy 
of  the  Wallaces.     It  was  as  follows: — ^''  Minute  of 
agreement  between  James  Wallace  and  William  Wal- 
lace, sewed  muslin  manufacturers  in  Glasgow,  co-part- 
partners  carrying  on  business  there  as  sewed  muslin 
manufacturers  under  the  firm  of  J.  &  W.  Wallace,  on 
the  one  part,  William  Gait,  presently  in  the  employ- 
ment of  the  said  J.  &  W.  Wallace,  on  the  other  part. 
1st.  The  said  second  party,  in  consideration  of  the 
salary  and  others  to  be  paid  to  him  as  hereinafter  ex- 
pressed, hereby  agrees  and  binds,  and  obliges  himself 
to  take  the  entire  charge  of,  and  to  manage  efficiently 
under  the  superintendence  and  directions  of  the  said 
James  Wallace  and  William  Wallace,  or  either  of 
them,  the  department  of  the  said  first  parties'  busi- 
ness; and  that  for  and  during  the  entire  space  of  three 
years  from  and  after  the   1st  day  of  August,  1866, 
which  is  hereby  decUred  to  have  been  the  commence- 
ment of  his  engagement  under  these  presents,  not- 
withstanding the  date  hereof,  during  which  space  or 
period  the  said  second  party  shall  devote  his  whole 
time  and  attention  to  the  conduct  and  management  of 
the  said  department  of  said  business,  and  faithfully 
and  honestly  discharge  the  duties  thereof,  as  well  as 
attend  to  all  the  instructions  which  from  time  to  time 
he  may  receive  from  the  said  James  Wallace  and 
William  Wallace,  or  either  of  them  in  relation  thereto, 
and  he  shall  not  engage  himself,  or  be  concerned  di- 
rectly or  indirectly,  either  by  himself  or  by  others  on 
his  account,  in  any  other  business  whatever.   2nd.  In 
consideration  of  the  services  to  be  rendered  to  the  said 
first  parties  by  the  said  second  party  in  manner  herein- 
befora  expressed,  the  said  second  party  shall  be  enti- 
tled to  receive,  and  the  said  James  Wallace  and  Wil- 
liam Wallace  shall  be  bound,  as  they  hereby  agree  to 
bind  and  oblige  themselves  as  co-partners  aforesaid, 
and  as  individuals,  and  their  said  company  firm  of  J. 
&  W.  Wallace,  to  pay  to  the  said  second  party  a 
salary  of  £500  for  each  year  of  the  aforesaid  period  of 
his  engagement,  and  that  by  monthly,  quarterly,  or  . 
half-yearly  instalments,  as  he  may  think  proper;  and 
further,  the  second  party  shall  be  entitled  to  a  sum 
equivalent  to  one-third  part  of  the  free  profits  for  the 
aforesaid  space  or  period  of  three  years  of  the  business 
of  the  said  first  parties,  as  to  said  profits  shall  be  as- 
certained by  bahrnce  aheets  to  be  prepared  by  the  said 
first  parties  on  the  principle  hitherto  adopted  by  them 
in  taking  their  balances,  and  at  such  periods  as  to 
them  may  seem  proper,  and  it  being  understood  that 
beibre  ascertiung  the  free  profits  credit  shall  be  give^ 
to  each  of  the  said  Janios  Wallace  and  William  Wal- 
lace for  a  sahuy  fbr  individual  services  at  the  rate  of 
£$00.  per  annum;  but  declaring  always,  and  it  U 
hereby  spedally  provided  and  declared  and  agreed  to 
by  the  said  second  party  that  while  the  said  salary 
fehall  be  payable  to  him  as  before  expressed,  the  other 
sums  to  which  he  shall  be  entitled  in  virtue  hereof 
shall  not  be  demandable  by  him  during  the  period  of 
his  engagement,  but  shall  be  payable  by  three  equal 
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bsUlmenta  aa  follows,  riz^  tbe  first  instalment  on  the 
Ist  daj  of  Angnst,  1859,  the  second  instalment  on 
tbe  Ist  of  December  fcllowing,  and  the  third  and  last 
iDstalment  on  tbe  Ut  of  April,  1860,  together  with 
interest  on  tbe  two  last  instalments  at  the  rate  of  £6 
per  cent  per  annnm."  The  third  article  of  the  agree- 
ment provided  for  a  reference  of  dispntes  to  arbitra- 
tion, and  tht3  foarth  bound  the  parties  in  the  som  of 
£600  to  tbe  performance  of  the  agreement.  There 
bad  been  a  previons  agreement  between  the  par- 
ties dated  the  18th  of  Angnst,  1853,  which  had, 
however,  expired  before  tbe  ezecntion  of  the  instru- 
ment  given  above.  Tbe  learned  jndge  told  the  jury 
'*  that  where  there  was  mutual  participation  of  the 
profits  and  loss  of  a  trade  between  parties,  they  were 
partnen  between  themselves,  and  of  course  liable  to 
such  liabilities;  that  where  there  was  participation  bj 
a  person  in  the  profits  of  a  trade,  he  was  a  partner  as 
to  creditors,  because  he  took  a  portion  of  the  fund  to 
which  tbe  creditors  bad  a  right  to  look  for  payment, 
eren  though  ho  might  not  have  the  rights  and  liabili- 
ties of  a  partner  as  between  himself  and  the  other 
persons  concerned  in  the  trade;  that  consequently,  if 
by  the  agreement  of  1856  the  defendant  was  to  par- 
ticipate in  the  profits  of  the  trade  of  J.  &  W.  Wal- 
lace, he  would  be  liable  to  the  plaintiff  on  the  accept- 
ances of  that  firm,  even  though  the  same  agreement 
might  shew  that  he  had  not  ail  the  rights  and  liabili- 
ties of  a  partner  between  himself  and  the  Wallaces; 
that  the  participation  in  the  profits  to  make  a  party  so 
liable,  must  be  a  participation  in  the  profits  aa  such, 
and  that  a  salary  regubited  by,  and  varying  with  the 
amount  of  tbe  profits,  or  the  making  the  profits  in 
whole  or  in  part  the  sole  fund  for  the  payment  of  the 
salary,  wonld  not  constitute  a  participation  in  tbe 
profits  (U  suchJ**  He  also  told  the  jury  that  be  was 
disposed  to  think,  and  so  directed  them  as  a  matter  of 
hiw,  that  the  defendant  was  not,  by  tbe  instrument  of 
September,  1856,  entitled  to  participate  in  tbe  profits 
09  iwh  of  the  trade  of  J.  &  W.  Wallace.  The  jury 
found  for  the  defendaut,  the  learned  judge  reserving 
liberty  for  tbe  plaintiff  to  have  the  verdict  entered  for 
him  for  the  amount  remaining  due  on  the  bilU  (as  to 
which  there  was  no  controversyj  if  the  Court  of 
Queen's  Bench  should  be  of  opinion  that  the  agree- 
ment of  September,  1856,  gave  the  defendant  a  right 
to  partidpate  in  the  profits  as  such  of  the  firm  of  J. 
&  W.  Wallace.  It  will  have  been  observed  that  the 
rule  obtained  by  the  plaintiff  was  not  in  the  precise 
form  of  the  reservation;  but  in  his  report  the  learned 
judge  stated  that  unquestionably  he  meant  that  the 
phuntiff  should  have  the  benefit  of  the  verdict  if  the 
Court  should  be  of  opinion  that  the  instrument  gave 
the  defendant  a  right  to  participate  in  the  profits  as 
such,  even  though  it  might  not  constitute  him  a  part- 
ner to  all  intents. 

•Toy,  Q.C.,  Law,  Q.C.  and  PF.  Andnws,  were  for 
the  plaintiff. 

M^Dwiogh,  Q.C,  Harrison^  Q.O.,  and  FaUnner, 
for  the  defendant. 

Cheap  V.  Cramond,  (4  B.  &  Aid.  663);  Bhaeham 
V.  Pitt,  (2  Wm.  BL,  999);  Ortenham  v.  Gray, 
(4  Ir.  C.  L.  R  403);  Oilpin  v.  Enderbey  (5  B.  and 
Aid.  964);  Heyhoe  v.  Burge,  (9  C.  B.,  431);  Ex 
parU  WUiorh  (Buck's  Bank.  Gas.,  481);  Toungr. 


Axtell,  (2  H.  BK,  242);  Ex  parU  Chuck,  (8  Bingh. 
470);  Ex  parte  Hamper,  (17  Ves.  404);  Stacker  v. 
Brockdbank,  (3  M'N.  &  G.  250);  Pott  v.  Eden,  (3 
C.  B.,  35^);  WTieatcroft  v.  Hickman,  (8  H.  of  L., 
268;  8.a  9  C.  B.,  N.a,  47);  Waugh  v-  Carver,  (I 
Sm.  L.  a  491) ;  Ex  parte  Reader,  (8  Jul-.  N.S.  629); 
Davis  V.  Harris  (9  Jur.  N.S.,  850);  Harrington  v. 
Churchward  {29  LJ.  Ch.  821);  Smith  Merc.  Law, 
22 ;  Lindley  on  Partnership,  13,  were  referred  to. 

Dec.  17. — The  judgment  of  the  Court  was  deli- 
vered by  O'Bbiek,  J.,  who  aaid  that,  This  case  of 
Shaw  V.  Oalt  was  an  action  io  re<^ver  a  sum  of 
£2383  3s.  3d.,  the  amount  due  on  four  bills  of  ex- 
change, drawn  on  the  fiim  of  J.  k  W.  Wallace,  and 
accepted  in  tbe  name  of  the  firm  by  one  of  the  Wal- 
laces. The  ground  taken  on  the  part  of  the  defend-  , 
ant  was  that  he  was  not  a  partner  in  the  firm  at  the 
time  of  the  acceptance.  At  tbe  time  of  tbe  trial  some 
evidence  was  given  by  the  plaintiff  to  estab- 
lish a  partnership  by  admissions,  which,  it  was 
alleged,  the  defendant  had  made  by  holding  himself 
out  as  a  partner.  It  appeared  that  there  was  a  con- 
flict of  evidence  on  this  part  of  the  case,  and  that  the 
opinion  of  the  jury  was  in  favour  of  the  defendant, 
but  that  eventually  tbe  liability  turned  altogether  on 
an  agreement  of  September,  1 856.  That  was  given 
in  evidence  by  the  defendant.  Tbe  plaintiff's  counsel 
contended  at  the  trial,  that  whatever  might  have  been 
the  effect  of  the  instrument  as  between  the  parties 
themselves,  yet  aa  between  them  and  third  persons, 
it  was  to  be  considered  as  a  contract  of  partnership, 
and  rendered  the  defendant  liable  to  be  sued,  as  he 
was  entitled  by  it  to  a  participation  in  the  profit;}. 
The  learned  Baron  who  tried  the  case  was  of  a  diffe- 
rent opinion.  (His  Lordship  read  tbe  directions  of 
the  judge  at  the  trial  as  given  above.)  The  jury 
found  for  the  defendant,  and  liberty  was  reserved  to 
the  plaintiff  to  have  a  verdict  entered  if  the  court 
should  be  of  opinion  that  the  instrument  gave  the  de- 
fendant a  right  to  participate  in  the  profits  as  such  of 
the  firm.  The  plaintiff  accordingly  obtained  a  con- 
ditional order  to  enter  a  verdict  against  which  cause 
had  now  been  shown.  The  terms  of  the  order  were 
different  from  the  reservation  at  the  trial,  aa  by  the 
conditional  order  tbe  ground  was  that  tbe  agreement 
constituted  by  itself  the  defendant  a  partner,  whereas 
by  the  leave  reserved  the  question  was  whether  the 
instrument  gave  the  defendant  a  right  to  participate 
in  the  profits  as  such.  Strictly  speaking,  the  agree- 
ment should  be  construed  according  to  the  terms  of 
tbe  leave  reserved;  but  it  did  not  seem  to  tbe  Couit 
that  the  result  would  be  different.  The  question  in 
both  cases  turned  on  the  construction  of  the  agree- 
ment At  the  time  of  the  argument  it  was  observed 
by  tbe  Court  that  the  agreement  was  executed  in 
::<cotUuid,  and  that  tbe  instrument  should  be  construed 
according  to  the  law  of  that  country.  No  question, 
however,  was  raised  at  the  trial  on  that  point,  nor 
was  any  evidence  given  aa  to  the  law  of  Scotland  be- 
ing di^rent  from  that  of  England,  and  counsel  had 
now,  at  all  events,  consented  that  the  instrament 
should  be  construed  as  if  it  bad  been  executed  here. 
He  would  now  refer  to  the  material  portions  of  the 
agreement  He  might  add  that  it  appeared  that  there 
had  been  a  previous  agreement    It  was  said  that  the 
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tenns  of  the  previoiis  agreement  were  different  firom 
the  present  one,  bat  they  conid  not  refer  to  it  In  con- 
stming  this  agreement.  (HSs  Lordship  then  read 
the  first  and  second  paragraphs  of  the  agreement). 
The  third  merely  contained  provisions  for  the  settle- 
ment  of  disputes  to  which  he  need  not  refer.  The 
bills  were  given  for  the  ordinary  purposes  of  the  es- 
tablishment in  1857f  so  that  the  defendant  was 
clearly  liable  if  he  was  a  partner.  It  had  not  been  con- 
tended that  the  effect  of  the  instmment  between  the 
Wallaces  and  the  defendant,  was  to  constitate  the 
latter  a  partner  with  them  as  amongst  themselves, 
and  it  was  dear  that  it  could  not  be  so  held;  but  it 
was  not  necessaiy  that  it  should  bear  that  construc- 
tion, as  it  had  been  settled  that  although  as  between 
the  parties  the  relation  might  be.  only  that  of  princi- 
pal and  agent,  or  master  and  servant,  yet  as  to  third 
persons,  it  might  be  considered  a  contract  of  partner- 
ship, and  attaching  on  them  all  the  liabilities  of  part- 
nership. The  plaintiff  contended  that  the  instrument 
had  that  effect;  that  the  defendant  became  entitled  to 
a  share  of  profits,  and  that  he  accordingly  ought  to  be 
considered  a  partner,  as  a  participation  in  profits  con- 
stituted a  partnership  as  to  third  persons,  and  he  re- 
lied upon  Grace  Y,  Smith  {2  Wm.  Blackstone,)  where 
De  Grey,  C  J.  says — "Every  man  who  has  a  share 
of  the  profits  in  trade  ought  also  to  bear  his  share  of 
the  loss,  and  if  any  one  takes  part  of  the  profit,  he 
takes  a  part  of  that  fund  on  which  the  creditor  of  the 
trader  relies  for  his  payment"  This  was  also  acted  on 
in  Waugh  v.  Carver,  where  it  was  held  that  A.  &  B. 
became  liable  as  partners  to  all  persons,  even  though 
the  agreement  between  them  provided  that  neither 
should  be  answerable  for  the  acts  or  losses  of  the 
other,  but  each  only  for  his  own;  and  though  from 
the  terms  of  that  agreement,  it  was  plain  that  they 
did  not  intend  to  be  partners.  Eyre,  0.  J.,  stated  the 
question  to  be,  whether  they  had  not  by  parts  of  their 
agreement,  constituted  themselves  partners  in  respect 
to  other  persons,  and  he  adopted  the  reasons  stated  by 
De  Grey,  G.  J.,  for  making  a  participation  in  profits  a 
test  of  partnership.  This  principle  of  participation 
had  been  recognized  and  acted  on  in  several  other 
cases  cited  in  the  argument.  To  the  extent  he  had 
stated  the  plaintiff  was  borne  out  by  the  cases;  but 
in  IVheatcrqft  v.  Hkkman^  the  reason  was  put  on  a 
diffei-ent  principle.  According  to  that  case,  the  law 
of  partnership  was  a  branch  of  the  law  of  principal 
and  agent.  Each  party  was  to  be  regarded  as.prin- 
cipal,  and  each  as  agent  for  the  other.  The  case 
was  reported  in  8  H.  of  K,  268,  and  in  9  C.B.,  N.S. 
47;  he  would  refer  to  the  report  in  9  O.B.,  N.S.  At 
page  92,  Lord  Cranwortb  said,  "  It  was  argued  that 
as  they  would  be  interested  in  the  profits,  therefore 
they  would  be  partners;  but  this  b  a  fallacy.  It  is 
often  said  that  the  test,  or  one  of  the  tests,  whether  a 
person  not  ostensibly  a  partner,  is,  nevertheless,  in 
contemplation  of  law  a  partner,  is,  whether  he  is  en- 
titled to  participate  in  the  profits;  this,  no  doubt,  is 
in  general,  a  sufficiently  accurate  test;  for,  a  right  to 
participate  in  profits  affords  cogent,  ofien  conclusive, 
evidence  that  the  trade  in  which  the  profits  have  been 
made  was  carried  on  in  part  for  or  on  behalf  of  the 
person  setting  up  such  a  claim;"  and  again,  "It  is 
not  strictly  correct  to  say  that  his  right  to  share  in 


the  profits  makes  him  liable  to  the'debtsSof  the  trade* 
The  correct  mode  of  stating  the  proposition  is,  to  say 
that  the  same  thbg  tiiat  entitles  him  to  tiieone,  makes 
him  liable  to  the  other,  namely,  the  htiL  that  the  trade 
had  been  earned  on  on  his  behalf,  t^  that  be  stood 
in  the  relation  of  principal  towards  the  persons  acting 
ostensibly  as  the  traders,  by  whom  the  liabilities  have 
been  incorred,  and  under  whose  managameet  the  pro- 
fits have  been  made."  At  p.  98,  Lord  Wensleydale 
s^d,  "  The  law  of  partnership  is  ondoabtediy  a  branch 
of  the  law  of  principal  and  agent;  and  it  would  tend, 
to  simplify,  and  make  more  easy  of  solntion  the  qoes- 
tions  which  arise  on  this  subject,  if  this  true  prinople 
were  more  constantiy  kept  in  view;"  and  again,  V  If  two 
or  more  agree  that  they  should  carry  on  a  trade,  and 
share  the  profits  of  it,  each  is  a  prindpal,  and  each  is 
an  agent  for  the  other,  and  each  is  boond  by  the 
other's  contracts  in  carrying  on  the  trade  as  much  sui 
a  single  principal  would  be  by  the  act  (tf  an  agent, 
who  was  to  give  the  whole  of  the  profits  to  his  eok- 
ployer.  Hence  it  becomes  a  test  of  the  liability  of  one 
for  the  contract  of  another;  that  he  is  to  receive  the 
whole  or  a  part  of  the  profits  ari^ng  from  that  con- 
tract by  virtue  of  the  agreement  made  at  the  time  of 
the  employment  I  believe  this  is  the  true  prindple 
of  partnership  liability.  Perhaps  the  maxim,  that  he 
who  takes  the  profits  ought  to  bear  the  loss,  oftea 
stated  in  the  earh'er  cases  on  this  subject,  Wqugh  ▼• 
Carver,  j'c,  is  only  the  etmaeqiunoe,  not  the  cause, 
why  a  man  b  made  liable  as  a  partner."  lie  referred 
tQ  this  case,  because  it  was  important  to  bear  in 
mind  in  putting  a  construction  on  an  instrument  that 
if  we  held  generally  that  a  man  was  liable  because  he 
took  a  portion  of  the  profits  of  the  concern,  it  was  hard 
to  say  where  we  should  stopb  He  thought  the  tme 
rule  was  laid  down  in  this  case,  and  it  was  adopted  by 
the  other  judges  who  adopted  those  reasons.  In  the 
application  of  the  old  principle,  that  is  to  say,  that  a 
share  of  the  profits  constituted  a  man  a  partner,  a  dis- 
tinction was  taken  as  to  net  profits,  and  what  are  in^ 
correctly  called  gross  profits,  but  what  should  be  pro- 
perly called  gross  proceeds  or  earnings.  In  He^hoe 
V.  Burge,  Lord  Wensleydale  on  the  trial  said  to  the 
jury,  "This  agreement  purports  to  give  the  defendant 
a  fourth  part  of  the  clear  profits,  not  the  gross  profits 
of  the  contract.  A  peraon  who  shares  gross  profits 
is  not  a  partner,  but  a  person  who  shares  net  profits 
is,  prima  facte,  to  be  considered  a  partner."  If  the 
principle  of  charging  was. that  they  took  away  a.  por- 
tion of  the  fund,  it  would  be  hard  to  see  why  a  per* 
son  would  be  liable  for  a  participation  in  net  profits, 
and  not  in  gross  profits.  The  net  profits  were  not 
ascertuned  till  all  the  liabilities  were  paid ;  the  gross 
profits  might  be  taken  away  the  moment  the  snm  con- 
stituting them  was  received.  It  was  difilcult  to  see 
why  it  should  be  so  in  one  case,  and  not  in  the  other. 
In  this  case  the  expression  used  was  "  free  profits," 
which  counsel  had  agreed  should  be  taken  to  mean 
the  same  thing  as  net  profits;  but  he  referred  to  the 
distinction,  because  of  the  argument  of  counsel;  but 
the  application  of  this  principle  was  also  subject  to 
another  very  material  qualification,  which  bore  on  the 
question  before  the  Gourt;  namely,  that  to  produce 
such  a  result,  the  participation  must  be  that  of  a  per- 
son having  a  right  to  a  s^are  of  the  pro^t;i  as  such. 
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A  right  to  an  accoont,  and  not  that  of  a  mere  aervant 
or  agent  receiving  a  salarj  proportioned  to  the  profits. 
That  iraa  laid  down  by  Lord  Eldon  in  Ex  parte  Ham 
per  (17  Ve&,  403),  where  he  said,  <<  The  question 
whether  the  jomt  commission  can  be  supported,  turns 
upon  two  or  three  circumstances,  first,  whether  Tho- 
mas and  Rogers  were  partners,  not  upon  the  present 
fiUte  of  the  agreement  between  them,  as  they  may 
clearly  agree  that  all  the  propertv  which  is  the  sub- 
ject of  that  agreement  shall  be  t6e  property  of  one 
exdasivdy,  but  that  the  other  shall  participate  in  the 
property  arising  from  it.  The  cases  have  gone  far- 
ther to  this  nicety,  upon  a  distinction  so  thio,  that  I 
cannot  state  it  as  established  upon  due  consideration, 
that  if  a  trader  agrees  to  pay  another  person  for  his 
labour  In  the  concern,  a  sum  of  money  even  in 
proportion  of  the  profits,  equal  to  a  certain  share,  that 
win  not  make  him  a  partner;  but,  if  he  has  a  specific 
mtereat  in  the  profits  themselves  as  profits,  he  is  a 
partuer.^  And  again  at  page  412  he  said,  *' Thomas 
Is  clearly  a  partner  as  to  thurd  persons;  whether  a? 
between  him  and  Rogers  in  a  different  consideration. 
The  ground  as  to  third  persons  is  this.  It  is  clearly 
settled,  though  I  regret  it,  that  if  a  man  stipulates  that 
as  the  reward  of  his  labour,  he  shall  have,  not  a 
specific  interest  in  the  business,  but  a  given  snm  of 
money,  even  in  proportion  to  a  given  quantum  of  the 
profit,  that  win  not  make  him  a  partner;  but  if  he 
agrees  for  a  part  of  the  profits  as  such,  giving  him  a 
r^t  to  an  account,  though  having  no  property  in  the 
capital,  he  is,  as  to  third  persons,  a  partner;  and  in 
a  question  with  third  persons,  no  stipulation  can  pro- 
tect him  from  loss."  '  It  had  been  urged  that  this 
was  to  be  construed  as  only  applying  to  cases  where 
the  party  was  entitled  to  a  share  of  the  gross  profits. 
The  ground  of  this  was  that  m  some  other  cases,  the 
participation  was  in  the  gross  earnings;  but  there 
was  nothing  in  the  judgment  to  warrant  the  supposi* 
Uou  that  ia  laying  down  the  law  as  he  did,  Lord  El- 
don used  the  words  otherwise  than  In  their  natural 
and  legitimate  sense,  and  his  Lordship  did  not  find 
that  m  any  of  the  subsequent  cases  such  a  limited  in- 
terpretation was  put  on  Lord  Eldon's  words.  It  was 
also  said  that  the  opinion  expressed  by  him  was  not 
called  for,  that  it  was  to  a  certain  extent  extra-judi- 
ciaL  He  oould  only  state  that  the  dictum  of  so  emi- 
nent a  judge  as  Lord  Eldon,  was  of  itself  entitled  to 
respect,  and  we  did  not  find  that  it  had  been  disap- 
proved of.  In  Ex  parte  Rowlandson  (1  Rose  91)t 
the  same  judge  said  it  was  settled,  '*that  if  a  man,  as  a 
reward  for  his  labour,  chooses  to  stipulate  for  an  in- 
terest in  the  profits  of  a  business.  Instead  of  a  certain 
sum  proportioned  to  those  profits,  he  is  as  to  third 
persons  a  partner,  and  no  arrangement  between  the 
parties  themselves  could  prevent  it.''  The  former  pro- 
position was  nearly  identical  with  that  in  the  case  be- 
fore the  Court.  It  might  be  said  that  the  distinction 
was  fine  drawn,  but  it  appeared  lo  be  well  settled. 
In  the  judgment  of  De  Grey,  GJ.,  it  is  a  distinction 
not  more  nice  than  usually  occurs.  Then  in  ffeyhoe 
V.  Burg9,  Lord  Wensleydale  in  charging  the  jury 
said,  **  Sometimes  cases  arise  in  which  a  perbon,  al- 
though he  is  taking  a  share  of  the  profits,  is  not  a 
partner  for  some  purposed;  euch,  for  instance,  is  the 
caae  in  the  whale  fisheries;  is  is  well  known  by  per- 


sons conversant  with  that  trade,  that  the  master, 
the  mates,  and  the  seamen  all  take  a  share  in 
the  ultimate  profits  of  the  voyage,  proportioned  to 
their  rate  of  wages;  but  that  does  not  constitute  them 
partners,  so  as  to  render  them  liable  for  articles  sup- 
pHed  in  the  equipment  of  the  vessel;  it  is  only  a  mode 
of  remuneiatiDg  them  for  their  services;  but  where  a 
person  stipulates  for  a  share  in  the  net  profits  of  a 
concern,  and  has  a  right  to  an  account  of  the  net 
profits  as  a  partner,  he  is  liable,  although  the  partner- 
ship b  limited  to  a  single  transaction  or  adventure.'! 
The  words  <*  nltimate  profits  "  there  would  seem  to 
refer,  not  merely  to  the  amount  of  fish  caught*  bat  of 
the  net  profits.  Let  us  consider  how  far  the  princi- 
ple in  this  case  was  applicable  here.  By  the  agree- 
ment, there  was  not  only  a  share  of  £500,  but  the  pro- 
yisioii  for  participation  in  profits  was  expressly  stated 
to  be  his  remuneration  for  service.  If  it  stood  on  the 
first  paragraph  alone,  there  could  be  no  question. 
[His  Lordship  read  the  first  paragraph  of  the  agree* 
ment.]  This  word  *'  others  "  manifestiy  referred  to 
what  was  mentioned  in  the  second  paragraph  as  a 
sum  equivalent  to  the  free  profits.  (His  Lordship 
read  the  second  paragraph.)  Plaintiff's  counsel  had 
commented  on  the  circumstance  that  the  provbion 
commenced  as  a  distinct  sentence,  which  he  said 
shewed  that  the  provision  was  for  a  different  purpose, 
and  of  a  different  character  from  the  provision  for  sa- 
lary; but  that  was  subsequentiy  explained  by  the 
subsequent  provision  for  ascertaining  the  profits,  which 
could  not  have  been  mtelligible  If  In  the  same  sen« 
tence.  They  also  contend^  that  allowing  £500  was 
putting  the  defendant  on  the  same  footing  as  the  Wal- 
laces, but  that  was  not  so,  because  the  defendant's 
£500  was  to  be  paid  without  reference  to  the  profits, 
which  might  be  Insufficient  to  pay  the  Wallaces. 
Looking  to  the  other  provisions  could  it  be  said 
that  the  defendant  was  entltied  to  a  participa- 
tion in  the  profits  as  such  f  These  words  were 
used  by  the  learned  baron  In  his  diraction  to 
the  jury.  If  he  was,  be  would  be  entitled  to  au 
account  in  the  nsual  manner,  to  have  his  share  ascer- 
tained and  paid,  and  in  default  of  an  account  and  pay- 
ment he  would  be  entitled  to  file  a  bill  in  equity  for 
an  account  and  a  receiver.  But  under  the  present 
agreement  he  had  no  such  right.  It  appeared  that 
the  profits  were  to  be  ascertained  by  balance  sheets, 
and  at  such  several  periods  as  the  Wallaces  should 
see  fit;  Under  that  they  might  wait  until  the  ex- 
piration of  the  three  years;  and  even  if  the  profits 
were  ascertuned  from  year  to  year,  the  payment  was 
postponed  till  the  expiration  of  the  term,  and  was  then 
to  be  paid  by  three  instalments.  Besides,  the  liability 
on  the  agreement  was  merely  pefsonal  on  the  part  of 
the  Wallaces.  The  defendant  might,  after  the  three 
years,  perhaps  file  a  bill  in  equity.  His  Lordship  was  ; 
just  looking  this  morning  in  a  case  in  29th  L.  J.  Ch., 
where  on  an  agreement  more  fi&vourable  to  the  party 
than  this,  the  Ylce-Chancellor  held  that  the  servant 
must  have  the  account  taken,  and  therefore  the  ba- 
lance was  ascertained,  lut .  that  in  that  bill  he  would 
not  be  entitied  as  an  ordinary  partner  to  a  lien  for  his 
demand  on  the  property  of  the  firm,  nor  to  a  receiver. 
As  to  the  defendant's  position  nnder  the  deed»  the 
case  of  docker  v.  BrockeOank,  itx  3  M*N.  &  G.,  250, 
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was  not  immaterial.  By  the  deed  there  the  plaintiff 
covenanted  with  the  defendants,  who  were  manafac- 
tarers,  to  serve  them  as  manager  of  their  partnership 
basiness  daring  a  certain  term.  Bj  the  indenture 
there  were  to  be  quarterly  acconnts  of  debts  and  cre- 
dits for  the  purpose  of  ascertaining  the  amount  of 
salary  to  be  from  time  to  time  pud  the  plaintiff,  and 
then  it  was  covenanted  that  as  a  remuneration  to  the 
plaintiff  for  his  services,  he  shonld  within  sixty  days 
after  the  expiration  of  the  term,  be  paid  such  a  sum 
as  should  be  equal  to  £40  per  cent,  on  the  net  profits 
of  the  business,  amounting  to  £2, 1 00.  He  was  to 
have  the  management  of  the  concern,  and  there  was  a 
provision  that  the  defendants,  who  were  the  former 
partners,  were  to  terminate  the  engagement,  if  there 
was  default  on  his  part,  by  giving  notice.  The  defen- 
dants did  serve  notice,  and  thereupon  he  filed  a  bill 
stating  that  there  was  no  default  by  him,  and  praying 
for  an  injunction  to  restrain  the  defendants  from  ex- 
cluding him.  The  injunction  was  granted  by  the 
Vice-Chancellor,  and  on  appeal  it  was  discharged,  on 
the  ground  that  the  contract  was  merely  one  of  hiring 
and  service,  and  that  the  case  would  not  constitute  a 
partnership.  There  were  one  or  two  passages  in  Lord 
Truro's  judgment  which  he  would  refer  to.  It  was 
true  the  partnership  sought  to  be  established  was  one 
between  the  parties  themselves,  and  there  was  a  pro- 
vision in  the  deed  that  nothing  in  it  was  to  be  taken 
to  constitute. a  partnership;  but  Lord  Truro  went  be- 
yond that,  and  said — *'  The  contract  is  in  express 
terms  one  of  hiring  and  service;  and  the  question, 
therefore,  is,  whether  in  the  absence  of  every  incident 
of  partnership,  except  that  of  sharing  in  the  profits, 
that  circumstance  constitutes  a  partnership,  and  I  am 
of  opinion  upon  principle  and  authority  that  it  does 
not  There  is  nothing  in  common  between  the  par- 
ties, neither  capital,  liability,  nor  participation  in  loss. 
The  plaintiff  has  neither  the  liability,  nor  the  antho- 
rity,  nor  the  interest  of  a  partner :  he  could  not  be  joined 
as  a  plaintiff  in  any  legal  proceeding  to  assert  the  rights 
of  the  partnership,  nor  could  he  be  made  defendant  in 
respect  of  any  partnership  liability."  There  was  a 
distinct  statement  that  the  plaintiff  would  not  be  a 
partner  as  to  third  persons.  It  was  true  there  was  a 
provision  in  the  deed  agunst  a  partnership,  but  it  was 
equally  clear  that  if  the  other  provisions  would  consti- 
tute a  partnership  as  to  third  persons,  the  insertion  of 
that  proviso  would  not  be  sufficient.  Well,  he  might 
also  remark  that  in  that  case  the  phuntiff  had  exten- 
sive  powers  over  the  concern,  but  in  the  present  case 
the  defendant  was  bound  to  conduct  the  business  un- 
der the  Messrs.  Wallace.  Much  reliance  was  placed 
on  the  case  of  Qreenham  v.  Orey.  In  that  case  the 
instrument  was  held  as  between  the  parties  to  consti- 
tute a  partnership,  but  it  was  enongh  to  look  at  the 
provisions  of  it.  The  plaintiff  was  to  have  full  con- 
trol over  the  concern ;  he  was  t^  direct  the  manage- 
ment, see  all  the  accounts,  and  then  he  was  to  receive 
£150  per  annum,  and  one-fifth  share  of  the  profits. 
Nothing  was  said  about  this  being  remuneration  only 
for  services,  and  we  found  that  the  judges.  Barons 
Greene  and  Richards,  relied  on  the  provisions  to  which 
he  referred.  Baron  Greene  said — *"  On  the  first  clause 
prima  faciej  the  plaintiff  and  defendant  enter  into  a 
joint  contract  to  carry  on  the  trade,  of  which  Mr. 


^Qreenham  is  to  have  the  entire  control  and  manage- 
ment, and  is  not  to  enter  into  any  other  trade— that 
is,  that  he  should  confine  himself  to  that  trade,  and 
not  engage  in  any  other. — (Read  second  clause  as  to 
the  accounts.)  I  understand  from  thb  that  the  plain- 
tiff and  the  defendant  were  both  to  be  furnished  with 
proper  accounts,  the  one  as  well  as  the  other,  and 
certun  particular  charges  are  specially  provided  for; 
and  then  follows  the  proviso,  *' should  it  be  considered 
advisable  to  extend  the  business."  The  word  ^*  advi- 
sable "  I  understand  to  be  the  language  of  both  par- 
ties, and  that  each  was  to  have  a  voice  in  the  pro- 
priety of  extending  the  business.  So  far,  the  terms  of 
the  contract  indicate  the  relation  of  partners,  and  not 
that  of  master  and  servant."  Baron  Richards  relied  on 
the  circumstance  that  there  were  provisions  which  it 
was  impossible  to  reconcile  with  the  relation  between 
the  parties  being  that  of  master  and  servant,  for  he 
said — **  If  there  be  a  difference  of  opinion,  is  the  opi- 
nion of  the  servant  to  overrule  that  of  the  master? 
The  plaintiff  agrees  not  to  enter  into  what?  into  any 
other  trade; — ^this  shews  that  the  plaintiff  contem- 
plated he  was  entering  into  a  trade.  The  plaintiff' 
had  the  right  to  dismiss  or  employ  all  persons  as  he 
chooses.  This  is  a  very  unlimited  and  exclnnve 
power,  and  one  which  a  master  would  hardly  give  a 
servant,  thereby  depriving  himself  of  his  authority  as 
master,  and  that  without  any  adequate  reason*"  It 
was  plain  that  that  case  was  no  authority  for  the 
plaintiff.  In  Cheap  v.  Cramond  (4  B.  &  Aid.  663} 
it  was  held  that  the  plaintiff  was  a  partner  as  to  third 
persons  with  a  house  in  America,  but  the  agreement 
there  was  simply  to  divide  all  commission  upon  cer- 
tain sales.  There  the  only  circumstance  was  the  par- 
ticipation of  profits.  Barry  v.  Ntaham  (3  0.  B.  641) 
went  on  the  same  principle;  and  in  Heyhoe  v.  Burge 
(9  G.  B.  431)  the  agreement  was  to  give  in  consider- 
ation of  circumstances  not  merely  some  equivalent  to 
profits,  but  a  certain  share  of  profits.  That  did  not 
fall  within  the  principle  lud  down  by  Lord  £ldon,  and 
from  the  evidence  in  that  case  and  the  observations 
made  by  Parke,  B.,  in  charging  the  jury,  it  was  ra- 
ther an  authority  for  the  defendant  in  this  case.  On 
those  grounds  the  Court  had  come  to  the  conclusion 
to  discharge  the  conditional  order.  The  question 
turned  really  on  the  deed,  and  as  to  that  the  Court 
tliought  the  verdict  shonld  stand,  and  that  the  oondi- 
iiond  urdcr  should  be  discharged  with  costs. 
Hates,  J.,  and  FiTZGEBALDb  J.,  concurred. 
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.  The  plaintiff  having  been  dismissed  from  his  s&uation 
of  hatchman  m  the  prison  of  thj  MarshaUea^  in 
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.  cOMf^Mdnce  of  a  certain  report  made  by  the  In- 
epeotor  General  of  Prisone  to  the  Lord  Lieutenant^ 
brought  an  action/or  a  libel  contained  in  said  re- 
port^ against  the  defendant^  the  said  inspector- 
general.  On  application  to  the  Court  for  an  order 
thai  the  defendant  should  furnish  to  the  plaintijff^ 
certified  copies  of  all  minutes  and  notes  in  thepower^ 
possession^  or  procurement  of  the  defendant^  of  the 
evidence  of  the  several  untnesses  at  the  investigation^ 
upon  which  said  report  was  founded^  as  also  a 
certified  copy  of  said  report^  it  was  held,  that  the 
eaid  several  documents  were  privileged  commumca- 
tions^  and  that  the  motion  tSundd  be  refused  with 
costs. 

This  was  an  application  for  an  order,  that  the  de- 
fendant do  famish,  to  the  plaintiff,  certified  copies  of 
all  minotes  and  notes  in  the  power,  possession,  or  pro- 
cnrement  of  the  defendant,  of  the  evidence  respective- 
Ij  of  the  plaintiff;  and  also  of  Eliza  ConnoUj,  John 
Armstrong,  William  Kelly,  Lanreace  Dillon,  and  John 
Skelton^  whom  the  defendant  in  his  several  defences 
to  the  first  and  second  counts,  respectively,  says  he 
examined  on  oath  as  witnesses,  and  also  a  certified  copy 
of  so  much  of  the  defendant's  report  in  his  said  defen- 
ces mentioned  as  appertains  to  the  investigation  of 
said  defences  referred  to,  or  to  the  conduct  of  the 
plaintiff  as  hatchman  in  the  Four  Courts  Marshalsea, 
and  such  other  parts  of  said  report,  if  any;  and  all  such 
other  writings  or  documents  as  the  defendant  intends 
to  rely  on,  in  support  of  his  defence  at  the  trial  of  this 


The  action  was  brought  by  the  p1ainti£^  a  hatchman 
in  the  Marshalsea,  against  James  Gorry  Gonnellan,  an 
inspector-general  of  prisons,  for  a  libel  contained  in  a 
report  made  by  the  defendant  to  the  Lord  Lieu- 
tenant. The  summons  and  plaint  complained,  *'for 
that  before  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  complained  of,  the  plaintiff  was 
a  hatchman  and  door-keeper  in  the  marshalsea,  of  the 
dty  of  Dublin,  and  thereby  gained  and  earned  con- 
siderable emoluments  and  salary  for  discharging  the 
dnties  of  snch  situation,  and  whilst  plaintiff  was  so 
engaged  and  employed,  the  defendant  falsely  and 
malicionsly  wrote  and  published  of,  and  concerning  the 
plainti^  and  of,  and  concerning  him  in  his  said  em- 
ployment, the  following  fiUse  and  libellous  words,  that 
is  to  say,  '  I  find  that  John  McElveny  (meaning  there- 
by the  plaintiff)  has  been  guilty  of  aiding,  assisting, 
and  assenting  in  a  fraudulent  transaction,  and  corrupt 
bargain  with  Dillon,  by  consenting  to  subscribe  part 
of  the  hash-money,  and  for  giving  part  of  the  hush« 
money  to  prevent  and  keep  back  the  witnesses;'  (mean- 
iog  thereby  that  plaintiff  bad  been  guilty  of  giving 
money  to  keep  back  evidence  against  himself  on  a  cer- 
tain enquiry,  which  had  been  theretofore  held  concem- 
iog  alleged  misconduct  and  violation  of  duty,  as  such 
hatchman  and  doorkeeper,  by  the  said  plaintiff,)  by 
reason  of  which  false  and  malicious  libel,  the  plaintiff 
was  dismissed  from  his  employment  as  such  hatchman 
aa  albresaid,  and  otherwise  greatly  injured  in  his 
charaaer  and  reputation,  to  the  plaintiff's  damage  of 
3(KM.  And  the  plaintiff  further  complains,  that  whilst  so 
employed,  as  in  the  first  count  mentioned,  the  defend- 
ant falsely  af  d  maliciously  wrote  and  publi;5hed  of  and 


ooneeming  plaintifi^  and  of  and  concerning  him  in  his 
said  employment  as  hatchman,  the  following  false  and 
defamatory  words,  that  is  to  say*-' If  those  hatch- 
men,  namely — John  Skelton,  John  Armstrong,  and 
John  McElveny'  (meaning  thereby  the  plaintiff)  *are 
not  removed  it  will  be  impossible  to  carry  out  the  dis- 
cipline of  the  prison,'  (meaning  thereby  that  by  the  mis- 
conduct of  the  plaintiff,  and  violation  of  prison  rules, 
that  plaintiff  was  an  unfit  and  improper  person  to  be 
continued  in  said  employ  of  hatchman,)  and  by  reason 
of  said  libel,  the  plaintiff  was  dismissed  from  his  em- 
ployment, and  otherwise  greatly  injured  in  his  charac- 
ter and  reputation,  to  the  plaintiff's  damage  of  £300. 
And  plaintiffprays  Judgment  against  the  said  defendant, 
to  recover  the  said  several  sums  of  £300  and  Jg300 
making  together  the  sum  of  £600,  and  hui  costs  of 
suit." 

To  the  above  plaint  the  following  defence  was 
filed.  '*The  said  defendant  appears,  and  takes  defence 
to  the  action  of  the  pkintifi^  and  says  as  to  each  of 
said  connts,  distributively,  that  he  did  not  publbb  in 
manner  and  form,  therein  respectively  alleged. — And 
for  a  further  defence  to  the  said  first  count,  the  de- 
fendant says  that  before,  and  at  the  time  of  the  publi- 
cation, in  said  count  alleged,  the  plaintiff  was  a 
hatchman,  in  the  Four  Coarts  Mar&l)alsea  Prison  in 
Dublin,  and  by  virtue  of  the  statutable  enactmento  in 
that  behalf,  removable  from  his  position  as  snch  hatch- 
man,  at  the  will  and  pleasure  of  the  Lord  Lientenant 
of  Ireland;  and  says  that  the  defendant  was  at  said 
time  one  of  the  Inspectors-General  of  Prisons  in  Ire- 
land, and  that  it  was  the  duty  of  the  defendant  aa 
such  inspector- general,  by  virtue  of  the  statutable 
enactments  in  that  behalf  as  often  as  he  should  see 
fit,  to  vbit  among  others,  the  Fonr  Courts  Marshalsea 
Prison,  and  to  examine  concerning  the  due  perfor- 
mance of  the  rules  and  regulations  prescribed,  and 
required  to  be  observed  therein  respectively,  and  also 
concerning  all  matters  connected  with  the  discipline, 
or  regularity  thereof  respectively,  and  to  examine  on 
oath  all  persons  concerned  therein,  and  also  ail  other 
persons  whom  he  should  think  proper  so  to  examine, 
touching  any  matters  concemrog  the  said  Fonr  Courts 
Marshalsea  Prison,  and  it  was  also  the  defendant'a 
duty  to  report  thereupon  to  the  said  Lord  Lieutenant. 
And  the  defendant  says  that  before  said  publication, 
defendant  in  discharge  of  his  duty  as  such  inspector- 
general  of  prisons,  duly  held  an  investigation  in  the 
said  Fonr  Courts  Marshalsea  Prison,  concerning  cer- 
tain matters  connected  with  the  discipline  and  regula- 
rity thereof,  and  on  the  said  investigation  examined 
on  oath,  certain  witnesses,  and  among  others  the 
plaintiff,  Eliza  Connolly,  John  Armstrong,  William 
Kelly,  Lanrence  Dillon,  and  John  Skeltou,  and  that 
on  the  said  investigation,  the  said  witnesses  gave  evi- 
denco  on  oath,  which  the  defendant  believed  to  be  true, 
and  which  satisfied  the  defendant,  as  snch  inspector- 
general,  that  the  plaintiff  aided  and  assisted,  and 
assented  in  a  fraudulent  transaction,  and  corrupt 
bargain  with  Dillon  in  said  count  named,  by  consenting 
to  subscribe  part  of  the  hush-money,  and  for  giving 
part  of  the  hush-money  to  prevent  and  keep  back  the 
witnesses,  and  that  the  plaintiff  had  been  guilty  nf 
giving  money  to  keep  back  evidence  against  himself; 
on  the  enquiry  in  said  count,  in  this  behalf  mentioned. 
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And  the  defisncjant  says,  that  after  the  temina^on  <tf 
the  said  inTestigation,  be  in  farther  discharge  of  his 
duty,  as  sach  inspector-general  of  prisons,  wrote  a 
report  of  such  inrestigation,  and  the  eridenee  taken 
thereat  to  the  Lord  Lieotenant,  and  in  the  sidd  report 
wrote  and  published  the  words  in  the  said  first  count 
mentioned,  and  in  the  sense  thereby  imputed,  which 
is  the  pablication  by  said  first  count  complained  o( 
and  the  defendant  says  that  he  wrote  and  published 
the  said  report,  and  the  said  words  contained  therein 
upon  the  occarion  and  under  the  circumstances  afore* 
said,  and  solely  in  perfbrmanceof  his  duty  as  Inspector- 
General  of  Prisons,  and  that  he  wrote  and  published 
the  same  in  good  fiiith  and  without  malice,  and  be- 
lieving the  said  words  to  be  true  in  subatanee  and  in 
&ct — ^And  for  a  farther  defence  to  the  second  count,  I 
the  defendant  says,  that  the  plmntiff  being  such  hatch- ' 
man,  and  the  defendant  sach  inspector- general,  as  hi  the  ' 
last  defence  mentioned,  the  defendant,  in  the  discharge  ' 
of  his  duty  as  such  inspector-general,  held  the  investi-  | 
gation  and  examined  the  witnesses  in  the  said  defence 
mentioned,  and  diat  on  the  second  investigation  the  said  ' 
witnesses  gave  evidence  on  oath,  which  the  defendant 
believed  to  be  true,  and  which  satisfied  the  defendant,  as 
such  inspector-general,  that  if  the  hatchmen  in  the  said 
second  count  mentioned  were  not  removed,  it  would 
be  impossible  to  carry  out  the  disdpline  of  the  prison, 
and  that,  by  the  miscondact  of  the  plmntiff  and  viola-' 
tion  of  the  prison  rules,  the  plaintiff  was  an  unfit  and 
improper  person  to  be  continued  in  said  employ  of 
hatchman;  and  the  defiindant  says,  that  after  the  ter- 
mination of  the  said  investigation,  he,  in  farther  dis- 
charge of  his  doty  as  such  inspector-general  of  prisons, 
wrote  a  report  of  the  said  investigation  and  the  evi- 
dence taken  thereat  to  the  Lord  Lieutenant,  and  in 
the  said  report  wrote  and  published  the  words  in  the 
said  second  count  mentioned,  and  in  the  sense  theroby 
imputed,  which  is  the  publication  by  said  second  connt 
complained  of^  and  the  defendant  says,  that  he  wrote 
and  pablished  the  said  report  and  the  said  words  con- 
tained therein  upon  the  occasion  and  under  the  cir- 
cumstances aforesaid,  and  solely  in  performance  of  his 
duty  as  inspector-general  of  prisons,  and  that  he  wrote 
and  published  the  same  in  good  hath  and  without  ma- 
lice, and  believing  the  said  words  to  be  true  in  sub* 
stance  and  in  fact,  and  therefore  he  defends  the 
action." 

On  the  9th  of  May,  1864,  the  plaintiff  made  the 
following  affidavits,  which  were  nsed  in  support  of 
this  motion: — **That  in  the  month  of  May,  1858, 
deponent  was  appointed  to  a  situation  in  the  Foar 
Courts  Marshalsea  Prison,  in  the  city  of  Dnblio,  and 
was  afterwards  in  dae  course  of  advancement  ap- 
pointed to  the  situation  of  hatchman  in  the  said 
prison,  and  continned  duly  discharging  the  duties  of 
the  said  employment  until  the  9th  June,  1863,  when 
he  was  summarily  dismissed  therefirom  in  consequence 
solely,  as  deponent  verily  believes,  of  a  certain  report 
in  writing,  made  by  the  defendant  as  inspector-general 
of  prisons,  and  by  Um  forwarded  to  his  Excellency  the 
Lord  lieutenant;  and  deponent  was  dismissed  with- 
out a  day's  notice  and  wttfaont  being  apprised  of  the 
grounds  of  such  dismissal,  and  without  any  opportu' 
nity  given  of  explaining  as  to  any  impntation  against 
him^— ^th  deponent  is  toot  conscioas  of  ever  having 


committed  any  breach  or  default  of  his  d'uUes  as  such 
hatchman,  er  done  any  other  act  to  jnstlQr  or  aflbrd 
reasonable  cause  for  such  dismissal,  or  for  the  impu- 
tations agunst  him  which  are  complained  of  in  tiiis 
article.  Deponent  sidth  that  the  said  report  of  the 
defendant,  was  made  in  or  about  the  month  of  June^ 
1863,  and  contained  as  deponent  verily  beBevesthe 
words  and  statements  in  the  summons  and  pkint 
alleged,  as  defamatory  against  deponent;  and  this 
deponent  has  not  any  copy  of  the  said  report,  bat  he 
verily  bdievea  that  the  defendant  hoe  now  in  his  power 
or  paesemon  a  copy  of  the  said  report,  or  could  npoo 
appKcatton  to  the  proper  authorities,  procure  the  sidd 
report  or  a  copy  thereof;  and  deponent  helieves  adia- 
closnre  of  the  contents  of  said  report,  so  fhr  as  apper- 
tains to  the  conduct  of  deponent,  and  other  persona 
employed  as  hatchmen,  at  the  same  time  at  said  prison, 
and  such  part  thereof  deponent  intends  to  rely  upon 
at  the  trial,  would  be  most  material  and  necessary  for 
enabling  deponent  to  adequately  prepare  for  trial,  and 
in  order  to  have  ample  justice  done  between  the  parties, 
salth  that  the  defendant  in  his  spocial  defences  to  the 
two  several  counts  of  the  summons  and  plaint,  haa 
pleaded  to  the  effect  of  justifying  the  said  statements 
so  made  in  his  report  as  made  in  discharge  of  his  duties 
as  Inspector  General  of  prisons,  and  has  alleged  that 
he  published  the  words  in  good  faith,  and  without 
malice,  and  believing  the  words  to  be  true  in  substance 
and  fact;  and  states  that  he  wrote  a  report  to  the 
Lord  Lieutenant,  of  a  certain  investigation,  and  of  the 
evidence  taken  thereat,  and  in  the  said  report  wrote 
and  pablished  the  words  in  question.  Saith  that  the 
defendant  in  his  said  several  defences  states,  that  upoa 
the  said  investigation,  he  examined  on  oath  ux  wit- 
nesses, whom  he  names;  and  that  they  gave  evidence 
on  oath,  which  the  defendant  believes  to  be  true,  and 
which  satisfied  the  defendant  as  such  Inspector  Gen- 
eral, that  deponent  had  been  guiltjy  of  the  matter 
charged  agaiost  him  by  the  smd  report;  but  the  def^ 
dant  does  not  otherwise  set  forth  or  state  what  were 
the  grounds  or  what  was  the  precise  evidence  so  given 
which  did  so  satisfy  him,  the  defendant  And  depo- 
nent positively  saith,  that  deponent  was  present  at  the 
giving  of  pa  rt  of  the  evidence  referred  to  in  said  defonoe  ; 
and  while  deponent  was  so  present,  deponent  saw  that 
the  evidence  was  taken  down  in  writing;  and  deponent 
believes  that  the  entire  of  the  said  evidence  of  said 
six  witnesses  was  in  like  manner  taken  down  in  writ- 
ing at  said  investigation ;  and  the  said  written  evi- 
dence is  now  in  the  power  or  possession  of  the  defen- 
dant; and  deponent  believes  that  the  said  written 
evidence  of  the  said  witnesses  together  with  the  said 
report,  is  preserved  and  is  recorded  in  a  certain  book 
in  the  Castle  of  Dnblin,  to  which  defendant  has  acceaa. 
And  deponent  verily  believes  that  the  said  written  evi- 
dence, if  prodaced,  woald  sustain  deponent*s  case  upon 
the  merits  in  this  action;  and  would  show  that  any 
charge  or  imputation  made  against  deponent,  at  said 
investigation  warranted  from  a  source  which  renclered 
it  totally  unworthy  of  weight  and  credit,  and  was 
made  under  ciroumstances  well  known  to  defendant, 
at  and  by  means  of  the  said  investigation,  and  arhich 
I  could  'satisfy  a  jury,  (as  deponent  verily  believfs)  that 
j  the  report  so  made  by  the  defendant,  so  far  as  it  affected 
d i*ponent,  was  not  made  in  good  faith;  but  was  made 
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witkont  any  prol»bie  caoM.  Saith  Uiat  deponent  is 
adviaed  and  Terilj  tidievee  he  lias  a  good  and  aab-  ■ 
aUatial  cause  of  action  oatte  merits  In  this  case;  and^ 
he  Terily  belieres  that  the  true  feoM  and  cinmrnstances 
as  &closed  by  the  eridenoe  in  writing  berSnbefore 
mentioned,  wiliao  establish.  And  deponent  is  advised 
and  believes  he  cannot  safeiyvor  fairly  proceed  to  trial 
in  this  caose;  or  be  properly  prepared  in  point  of  evi- 
denoe,  withont  having  premnsly  a  disolesnre  of  the 
contents  of  said  report,  and  of  the  written  notes  of  the 
evidence  of  said  witnesses.  Saith  that  by  the  innondo 
in  the  first  count  of  the  said  plaint  it  is  represented, 
as  if  at  a  tiiae  previous  to  the  investigation,  at  which 
said  witnesseawere  examined  as  aforasMd,  an  enquiiy 
had  been  held  ooncerniDg  alleged  misconduct  and 
violation  of  duty  by  deponent,  whereas  no  enquiry 
liad  been  ever  theretofore  held  as  to  any  alleged  mis- 
eonduct  or  violation  of  duty  on  the  part  of  deponent; 
but  in  fact  the  enquiry  intended  to  be  referred  to  was 
an  enqnuy  into  certain  charges  of  misconduct  alleged 
against  one  John  Armstrong,  who  was  also  a  hatch- 
man  of  said  Marshalsea,  and  on  which  charges  the 
said  Armstrong  was  acquitted,  which  enquiry  took 
place  in  the  month  of  December,  1862.  Saith  that 
the  mistake  in  said  innendo,  occurred  solely  as  deponent 
believes  from  deponent's  then  attorney,  having  mis- 
taken that  part  of  deponent^s  case,  and  having  given 
eiToneons  instructions  in  that  particular  to  the  counsel 
who  prepared  the  said  pkint.  Saith  he  is  informed 
and  verily  believes,  that  on  the  2dth  day  of  April  last, 
a  written  notice  m  this  cause  was  served  upon  the 
defendant's  attorney,  requiring  within  one  week  cet- 
tified  copies  of  aU  minutes  and  notes  in  the  power, 
posseision,  or  procurement  of  the  defendant,  of  the 
evidence  of  the  said  "witnesses  in  said  defence  to  the 
first  coant^mentioned;  and  also  a  certified  copy  of  the 
said  report,  but  to  which  notice  no  answer  has  been 
received.  And  deponent  .refers  to  the  copy  of  the 
said  notice  marked  '*  A  '^  and  on  which  deponent  has 
endorsed  his  name. 

In  answer  to  this  affidavit,  the  defendant  filed  the 
foUoidttg,  dated  the  2ist  of  May,  1 664 :— "  That  I  am 
the  defendant  in  tfab  aetiou.  That  the  plauitiff  in 
this  action  was  b  the  month  of  May,  lo63,  one  of 
the  hatchmen  of  the  Four  Courts  Marshalsea  in  the 
diy  of  Dublin,  and  by  virtue  of  the  statutable  enact- 
meota  in  that  behalf  was  removable  from  his  situation 
of  hatchman  at*the  will  and  pleasure  of  the  Lord  Lieute- 
nant. That  I  am  one  of  the  Inspectors-General  of  Pri- 
sons m  IreUnd  appointed  under  the  Act  for  consolidat- 
ing and  amending  the  laws  relating  to  prisons  in  Ire- 
land, and  that  amongst  other  matters  it  is  my  duty  as 
anch  Inspector-General,  under  the  provisions  of  the 
said  Act,  to  visit  among  other  prisons  the  said  Four 
Conrt  Marshalsea  Prison,  and  to  examine  concerning 
the  due  performance  of  the  rules  and  regulations  pre- 
scribed and  reqnured  to  be  observed  therein,  and  also 
all  matters  connected  with  the  discipline  t>r  regularity 
thereof  respectively,  and  to  ezamme  on  oath  all  per- 
sons concerned  therein,  or  holdmg  any  other  office 
therein^  and  also  all  other  persons  whom  I  may  think 
propor  so  to  examine,  touching  any  matters  concern- 
ing the  said  Four  Courts  Marshalsea  Prison,  aud  it  is 
also  my  duty  under  the  said  Act  to  report  thereupon 
to  the  said  Lord  Lieutenant.    That  before  the  writing 


and  publication  of  the  alleged  libel  comfdained  of  in 
the  summons  and  plitot  In  this  action  cerUm  com- 
plaiots  of  mlscondnct  In  the  said  Four  Courts  Marshal- 
sea having  been  brOni;ht  to  my  knowledge,  I,  in  dis- 
charge of  my  duty  as  InspectorGeneral  of  Prisons,  in 
the  month  of  May,  1863,  held  an  investigation  at  the 
said  Four  Courts  Marshalsea  Prison  concerning  cer- 
tun  matters  connected  with  the  disdpUne  and  reguhi- 
rity  of  the  said  prison,  and  at  the  said  investigation  I 
examined  upon  oath  touching  the  said  matterb  several 
witnesBes,  and  among  others  the  plaintiflT,  and  the  se- 
veral persons  named  in  my  second  defence  to  the  first 
covnt  in  this  action.  That  after  the  conclusion  of  th4 
said  investigation  in  further  performance  of  m>  duty 
I  wrote  to  the  Lord  Lleotenant  a  report  of  the  said 
investigation,  and  the  evidence  given  on  oath  thereat, 
and  the  pkint  doios  not  in  terms  refer  to  said  report, 
defendant  has  no  doubt  that  the  action  b  for  state- 
ments supposed  or  assumed  by  plaintiff  to  be  in  said 
report.  I  say  that  I  wrote  the  said  report,  and  sent 
it  to  the  Lord  Lieutenant  solely  In  discharge  of  my 
duty  as  Inspector  General,  as  I  was  bound  to  do.  And 
(as  to  the  part  of  said  affidavit,  in  which  plaintiff  al- 
leges Ms  belief  that  the  said  written  evidence,  if  pro- 
duced, would  sustain  plalntiff^s  case  upon  the  merits  in 
th'is  action,  and  would  shew  that  any  charge  or  impu- 
tation made  against  plaintiff  at  said  investigation, 
emanated  from  a  source  totally  unworthy  of'  weight 
and  credit,  and  was  made  under  circumstances  well 
known  to  defendant  at  and  by  means  of  the  said  In- 
vestigation, and  which  could  satisfv  a  jury  as  plaintiff 
verily  believes  that  the  report  so  {made  by  the  defen- 
dant, so  far  as  it  affectad  deponent,  was  not  made  m 
good  faith,  but  was  made  without  any  probable  cause.) 
I  say  that  I  framed  the  said  report  on  the  evidence  so 
given  on  oath  by  the  said  witnesses  before  me  upon 
the  said  investigation,  and  upon  that  evidence  alone, 
which  evidence  1  believed  to  be  true  to  the  extent  to 
which  I  grounded  my  report  of  it,  and  which  evidencCi 
so  far  as  it  affected  the  plaintiff,  I  believed  to  be  true, 
and  that  I  was  not,  at  the  time  of  said  investigation, 
or  at  any  time  since,  nor  am  I  now  aware  of  any  cir- 
cumstance to  induce  me  to  doubt  said  evidence,  so  far 
as  it  affected  the  plaiotiffi  And  I  say  I  do  not  be* 
lieve  that  by  any  of  the  means,  or  for  any  of  the  rea- 
sons by  said  affidavit  of  the  plaintiff  suggested,  or  by 
any  other  means,  or  at  all,  a  jury  could  or  would  ever 
be  satisfied,  or  suppose  that  said  report,  so  far  as  it 
affected  plaintiff,  or  at  all  was  not  made  in  good  faith, 
but  was  made  without  auy  probable  cause.  Aud  I 
say  that  there  was  not  only  probable  cause  according 
to  the  best  of  my  judgment  nnd  belief,  for  my  making 
said  report,  but  it  would  have  been  a  dereliction 
of  my  duty  if  I  had  not  made  it  as  I  did. — I  say  I 
made  said  report,  so  far  as  it  affects  the  plaintiff  and 
otherwbe,  m  all  ita  parte  without  malice  and  in  good 
faith,  and  with  a  belief  of  ite  truth  m  substance  and 
in  feet,  and  solely  in  discharge  of  my  duty  as  Inspec- 
tor-General, and  that  the  said  report  was  not  pub- 
lished further  or  otherwise  than  by  so  communiratmg 
it  to  the  Lord  Lieutenant  as  aforesaid,  and  I  am  ad- 
vised and  believe  that  the  plaintiff  is  not  entitled  to 
the  dibcovery  he  seeks,  and  that  I  should,  if  a  ti  iai 
takes  place,  rely  on  the  said  plea  deuyhig  publication, 
and  it  is  my  intention  to  do  so. 
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PhSipa  in  support  of  the  motion — This  applioation 
is  made  to  (he  Coart  under  the  64th  section  of  the 
Common  Law  Pi-ocedare  Act.    That  section  makes  it 
lawfal  for  way  party  to  demand  the  *'  production,  in- 
spection, or  copy  of  any  other  deed  or  instrument 
whereof  inspection  could  be  obtained  by  a  bill  of  disco- 
very; and  such  copy,  when  furnished,  shall  be  certified 
to  be  a  correct  copy  by  the  attorney  furnishing  the 
same;  and  in  case  such  copy  shall  not  be  delivered,  or 
such  inspection  or  production  shall  not  be  granted,  the 
party  demanding  same  shall  be  at  liberty  to  apply  to 
the  court  or  a  judge  for  an  order  for  snch  copy,  or  in- 
spection or  production,  or  copy  and  inspection  and 
production,  as  such  jndge  shall  think  fif^    The  ques- 
tion, then,  for  the  consideration  of  the  Court  is  simply 
this — Would  an  inspection  be  attainable  by  a  bill  of 
discovery  of  the  documents  here  sought  for.     It  is 
submitted  on  the  authorities  that  suci  would  be  at- 
tainable.    In  the  second  edition  of  Wigram  on  the 
Law  of  Discovery,  page  46,  the  proposition  is  laid 
down  that  **it  is  the  right,  as  a  general  rule,  of  a 
plaintiflf  in  equity  to  exact  from  the  defendant  a  dis- 
covery upon  oath  as  to  all  matters  of  fact  which,  be* 
fug  well  pleaded  in  the  bill,  are  material  to  the  plain- 
tiff's case  about  to  come  on  for  trial,  and  which  the  defen- 
dant does  not,  by  his  form  of  pleading,  admit; "  and  it 
baud  at  page  217  of  same  hook  that  "when  the  rele* 
vancy  of  documents  to  the  plaintiff's  case  is  admitted, 
that  the  defendant  cannot,  merely  by  den^ng  the  ef- 
fect of  such  documents,  protect  himself  against  an 
order  for  producing  them,  or  in  other  words,  that 
when  the  relevancy  of  documents  to  the  plaintiff's  case 
is  admitted,  the  plaintiff  is  the  party  to  judge  of  their 
eflfect."      The  plaintiff  then  insists  that  those  docu- 
ments here  sought  for  are  essential  to  the  plaintiff's 
case.  Luacombe  v.  Martin  (7  Ir.  Jnr.,  24,  Ex.,)  was 
an  action  upon  a  guarantee,  and  the  defendant  applied 
to  the  Court  that  he  should  be  furnished  with  a  copy 
of  the  document  by  the  plaintiff,  stating  in  his  affida- 
vit that  he  had  no  copy  of  the  guaranty  in  his  posses- 
sion, and  that  he  was  advised  and  believed  that  the 
production  of  the  instrument  might  be  material  to  bis 
defence;  and  the  Court  granted  the  motion,  although 
it  appeared  that  the  instrument  had  been  prepared  by 
and  was  in  the  handwriting  of  the  defendant,  who 
was  a  solicitor. — Periit  v.  Morris  (1  Ir.  Jnr^  N.  S., 
334).    There  the  marginal  note  says  that  in  an  action 
of  libel  the  Court  will  grant  an  inspection  of  the  let- 
let:}  in  which  the  alleged  libel  is  contained;  and  Mo- 
nahan,  C.  J^  says  that  to  produce  documenu  of  this 
kind  is  in  every  case  a  furtherance  of  justice,  and  that 
be,  for  one,  was  always  anxious  to  give  a  liberal  con- 
sti-nction  to  the  section;  and  in  Lt/nch  v.  Creagh  (7 
Ir.  Jur.,  288),  in  an  action  for  libel,  where  the  de- 
fendant was  unable  to  procure  a  copy  of  the  document, 
which  was  lodged  in  a  oublic  office,  the  plaintiff  was 
obliged  to  ^ve  a  copy  of  his  copy. — Upon  tbe  autho- 
rity then  of  the  above  cases,  we  insist  that  we  are 
entitled  to  the  inspection  of  the  several  documents 
sought  for, — ^but  even  assuming  that  discovery  would 
not  be  granted,  and,  that,  therefore,  the  documents 
could  not  be  obtuned  under  the  64th  section  of  the 
Common   Law   Procedure   Act  of   1853,  yet  even 
so,  under  the  65  th  section  of  the  Procedure  Act,  of 
1656,  we  are  entitled  to  demand  and  obtain  the  docu 


ments  now  sought  for.     That  section  goes  mneh  fur- 
ther than  the  64th  and  is  much  larger,  for  that  sectioQ 
applies  to  all  documents  which  the  party  is  entitled  to 
the  production  of,  for  the  purpose  of  disooveiy,  or 
otherwiae' the  65th  section  enacts  that  **npon  the  ap> 
plication  of  either  party  to  any  aetion,  soit,  or  or  other 
civil  bill  proceedings  in  any  of  the  superior  Courts, 
upon  an  affidavit  by  such  party  of  his  belief,  that  any 
document,  to  the  |m>duction  of  which  he  is  entitled 
for  the  purpose  of  discovery  or  oihertaiae^  is  in  the 
pasaeaiion  w  power  of  the  opposite  party,  it  shall  be 
lawful  for  the  Court  or  ju(%Je  to  order  that  the  party 
against  whom  such  application  is  made,  shall  answer 
on  affidavit,  stating  what  documents  he  or  they  has  or 
have  in  his  or  their  possession  or  power  relating  to 
the  matters  in  dispute,  or  what  he  knows  as  to  the 
custody,  they  or  any  of  them  are  in,  and  whether  be 
or  they  objects  or  object  (and  if  so  upon  what  grounds) 
to  the  production  of  such  as  are  in  his  or  their  pos- 
session or  power;  and  upon  snch  affidavit  beii^  made, 
the  Court  or  jndge  may  make  such  further  order 
thereon  as  shall  be  just"     This  last  section  is  a  ver- 
batim transcript  of  the  50th  section  of  the  second 
English  Procednre  Act  of  1854,  (17  &  18  Vict,  c 
125,  s.   50,   upon    which    several    decisions    have 
been  made.      Hill  v.  Qroat  WeHem  Railway  Com» 
pony  (10  Scott's  a  B.,  N.  S.,  148)— that  was  an 
action  by  a  superintendent  against  a  railway  company 
for  improperiy  dismissing  him  from  their  employment» 
and  it  was  there  held  that  the  plaintiff  was  entitled  to 
have  an  inspection  of  all  minutes  or  entries  in  the 
company's  books  having  any  reference  to  the  piaintiff** 
employment:  But  the  main  objection  that  will  be  pre- 
sented on  the  other  side  is,  that  the  documents  sought  for 
will  be  a  disclosure  of  the  defendant's  case,  that,  however, 
can  be  no  objection,  and  so  it  was  held  in  Th$  London 
QasUght  Company  v.  Chdsoa  (6  C.B.,  N.S.,  411^ 
the  marginal  note  there  says,  '*  that  it  is  no  objectioo 
to  an  order  under    the    14  &  15   Yict.  c   99» 
s.  6,  for  the  inspection  of  a  document  in  the  posses- 
sion of  a  defendant  that  its  production  will  disclose 
his  case,  provided  that  it  be  satisfactorily  shown  that 
it  also  supports  the  pUintiff's  case;  so  also  in  SUad- 
man  v.  Arden  (15  M.  &  W.  587),  which  was  an  acUon 
by  an  allottee  of  railway  shares  against  a  member  of 
a  provisional  committee,  to  recover  back  bis  deposit, 
the  court  ordered  that  the  pluntiff  should  have  an  in- 
spection and  copy  of  the  subscribers'  agreement,  and 
pariiamentary  contract,  which  both  the  plaintiff  and 
defendant  had  signed,  and  which  were  in  the  hands  of 
the  solidtors  of  the  company;  the  plaintiff's  affidavit 
stating  that  an  inspection  was  necessary  to  him  for 
the  purpose  of  the  fhuning  his  case,  and  the  defend- 
ant shewing  that  they  were  not  in  his  power  or  con- 
trol.     [FUzgerald^  B, — Yon  do  not  show  in  yonr 
affidavit  that  yon  have  taken  any  steps  to  procure 
the  documents  you  require  the  defendant  to  produce]* 
We  swear  that  the  defendant  took  the  evidence,  and 
we  have  traced  it  to  him,  and  we  charge  that  if  he 
have  not  the  evidence,  he  can  get  it.     [Fitzgerald^  B. 
— Must  not  the  party  making  the  application  sho wthat  he 
himself  cannot  procure  it  elsewhere  ?]    The  defendant's 
answer  is,  that  he  sends  us  about  the  world  to  fish  for  it. 
[Fitzgerald^  B. — No,  he  tells  you  that  it  is  in  the  Castle]. 
The  defendant  is  not  bound  to  go  out  of  his  way  to  get 
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the  docdmeots;  we,  as  of  right,  demand  the  prodaction, 
inspection  or  copy  of  those  docaments  under  the  64th  sec 
tioQ  of  the  ProcedorQ  Act  of  1853,  or  under  the  55th  sec- 
tion of  the  Common  Law  Procedure  Act  of  1856 — Ger- . 
maine  v.  Athenawn  Life  Insurance  Con^pany  (1  Ir.  Jar., 
N.Sn  33 1 )  was  an  action  on  a  policy  of  insurance ;  the 
defendant  pleaded  that  sereral  representations  were 
made  by  the  insured  at  the  time  of  effecting  the 
answer  which  were  false  and  untrue,  and  that  therefore 
the  policy  was  Toid*  Upon  an  application  by  the 
plaintift,  that  copies  of  representation  might  be  fur* 
nished,  or  that  the  plaintiff  might  be  at  liberty  to  in- 
spect  them  if  any  such  existed,  it  was  held  that  the 
defendants  were  bound  to  furnish  their  documents. 

darke^  Q.C,  with  Waters,  contra.— The  defendant 
resists  this  application  on  several  grounds,  the  princi- 
pal one  of  which  is,  that  the  documents  sought  for  are 
state  secrets,  and  therefore  are  privileged  from  being 
inspected  by  the  plainti£  The  defendant  here  is  in- 
spector general  of  prisons,  and  by  the  55th  section  of 
the  Grand  Juiy  Act,  7  G.  IV.  c.  74,  the  counties  in 
IreUmd  are  apportbned  into  two  circuits,  the  prisons 
of  which  shall  be  visited  yearly  by  an  inspector-gene- 
ral; by  the  59th  section,  it  is  enacted  that,  «*it 
shsll  and  may  be  lawful  for  thesud  inspector -general 
or  either  of  them,  from  time  to  time,  whenever  and 
so  often  as  they  shall  see  fit,  to  visit  any  jail,  bride- 
well, madhouse,  marshalsea,  or  other  prison  in  Ire- 
land, and  to  examine  concerning  the  due  performance 
of  the  rules  and  regulations  prescribed  and  required 
to  be  obaerved  therein  respectively,  and  also  ooneem- 
ing  all  matters  connected  with  the  expenditure,  disci- 
pline, or  regulating  thereof  respectively,  and  to  ex- 
amine on  oath  all  persons  concerned  therein,  or  hold- 
ing any  office  or  emolument  therein,  and  also  all  other 
persons  whom  they  shall  think  proper  so  to  examine 
touching  any  matters  concerning  any  such  jail,  bride- 
well or  other  prison;  and  it  shall  and  may  be  lawful 
for  either  of  said  inspectors-general,  and  they  are 
hereby  severally  empowered  and  required  to  report 
thereupon  to  the  Lord  Lieutenant,  or  other  chief 
governor  or  governors  of  Ireland,  or  to  the  Court  of 
King's  Bench,  or  judges  of  assize,  whensoever  they 
shall  have  occasion  so  to  do."  By  thb  section  of  the 
Grand  Jury  Act,  the  defendant  was  justified  in  exa- 
mining wiuieases,  and  in  making  his  report  as  such 
inspector  to  the  Lord  Lieutenant;  it  is  then  submitted 
that  the  evidence  given  in  such  examination  of  wit- 
nesses is  a  state  secret ;  and  if  such  evidence  were  ad- 
mitted, it  would  1)0  the  ground  of  an  exception.  In 
Taylor  on  Evidence,  par.  866,  where  the  cases  are  all 
collected,  it  is  sud  that  the  official  transactions  be- 
tween the  heads  of  the  department  of  government  and 
their  subordinate  officers,  are,  in  general,  treated  as 
secrets  of  state;  for  example,  the  report  of  a  militaiy 
commission  of  enquiry  made  to  the  commander  in 
chief— C^KMb  y.  MaxweU  (2  Stark.  R.  183).  Thus 
also  the  communication  between  a  colonial  governor 
and  hia  attorney-general,  on  the  condition  of  the 
colony,  on  the  conduct  of  its  officers,  or  between 
such  governor  and  a  military  officer  nuder  his  au- 
thority; the  leading  case  as  to  when  communications 
are  privHiged  on  the  ground  that  they  are  secrets  of 
state,  Hwne  ▼.  Benikik  (2  Bi-od.  &  Bingham,  130); 
the  marginal  note  of  that  case  Is^—'^Tbe  commander  in 


chief  of  the  army,  having  directed  an  assemblage  of 
commissioned  military  officers,  to  hold  an  enquiry  into 
the  conduct  of  H.  a  commissioned  officer  in  the  army ; 
and  H.  having  sued  the  president  of  the  inquiry  for 
a  libel  stated  to  be  contained  in  a  report  thereupon 
made.  Held,  that  this  report  was  a  privileged  com- 
munication; that  it  was  properly  rejected  in  evidence 
at  the  trial,  and  that  an  office  copy  of  same  was  also 
properly  rejected/'  The  one  narrow  point  here  for 
the  consideration  of  the  Court  is,  are  the  docu- 
ments sought  for  privileged  communications?  pri- 
vileged on  the  ground  that  they  contain  state 
secrets;  then  supposing  them  not  to  contain  state 
secrets,  can  the  plaintiffs  call  upon  ns  to  pro- 
duce a  document  equally  accessible  to  him  as  it  is 
to  us,  for  in  his  affidavit,  he  alleges  that  he  believes 
that  the  evidence  is  recorded  in  a  book,  in  a  certun 
book,  in  the  Castle  of  Dublin.  [FUxgerald,  jB.— . 
Your  affidavit  does  not  deny  that  you  have  a  copy  of 
the  document  in  your  possession.] 

Serjeant  Armstrong  followed  on  the  same  side. — 
This  a  privileged  communication  on  subjects  connected 
with  state  afiairs.  In  Black  v.  Holmee  (I  Fox  and 
Smith,  29,)  the  plaintiff  being  a  merchant  in  the 
town  of  Sligo,  addressed  a  letter  to  the  commissioners 
of  customs  on  revenue  business,  and  stated  that  he 
sent  this  communication  direct  to  them,  instead  of 
sending  it  through  the  defendant  (who  was  collector 
of  the  post)  in  consequence  of  recent  dedarations  of 
ill  will,  connected  with  the  mercantile  transactions 
expressed  towards  him  by  the  collector  of  the  post. 
The  commissioners  of  the  customs  enclosed  this  letter 
to  the  defendant,  and  required  an  answer  to  the  alle- 
gation contuned  hi  it.  The  defendant's  letter  to  the 
commissioners  giving  the  answer  required,  contained 
the  alleged  libeL  Held,  that  the  letter  of  the  defend- 
ant was  a  privileged  communication,  and  not  admissi- 
ble in  evidence.  If  then  the  documents  sought  fer 
are  privileged  communications  and  not  admissible  hi 
evidence,  neither  are  they  now  to  be  got  at  under  the 
64th  or  50th  section,  of  the  first  or  second  Common 
Law  Procedure  Act;  the  Court  will  therfore  refuse  the 
application. 

PhiB^  in  reply. — Even  supi^osing  the  documents 
to  be  privileged,  and  to  be  recorded  in  a  book  in  the 
castle,  still,  under  the  50th  section  of  the  Procedure 
Act,  of  1856,  we  are  entitled  to  see  a  copy  thereof 
now  in  the  defendant's  possession;  and  the  Court  will 
take  notice  of  the  fact,  that  it  is  not  denied  that  the 
copies  are  in  the  defendant's  possession,  and  plaintiff 
actually  swears  they  are  in  his  possession.  On  the 
point  that  those  documents  were  privileged  communi- 
cations,— it  can  not  be  held  that  they  were  privileged.  • 
In  the  case  of  the  Seven  Biahope,  (4  State  Trials,  342), 
the  clerk  of  the  pnvy  counsel  was  compelled  to  state 
what  passed  in  the  council  chamber,  nay,  what  was 
said  by  the  king  himself,  although  the  counsel  fer  the 
Crown  resisted  it  most  strenuously.  The  same  evi- 
dence was  also  allowed  to  be  given  in  JLard  SiaffmPe 
eaeet  ( I  State  Trials,  727).  And  notwithstanding  the 
oath  administered  to  the  collector  of  the  property  box 
by  the  Qommiteioners,  that  he  will  not  disdose  any* 
thing  he  hears  in  that  capacity,  except  by  their  com« 
mand,  or  by  virtue  of  any  Act  of  pariiament,  be  is 
bound  when  snbpouiaed  48  a  witness  to  give  evidence 
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of  all  ilMSto  witbia  hU  knowledge  touehing  the  natter 
!a  qnwlAotu^Xee  ▼.  Birrell  (3  GampL  337),  the  case 
of  EMnaon  v.  M(^,  (2  Smith,  3)  prorea  that  if  a 
commiinicatioii  to  the  goyemment  be  false  aod  mail- 
cioai,  it  may  be  the  sobject  of  aa  indictmeot  or  an 
action. 

Mojf  27. — ^PiQOT,  O.B. — In  thia  case,  which  was 
at  hearing  yesterday,  it  appears  to  me  that  we  cannot 
yield  to  the  application ;  the  reasons  that  injQaence 
my  mind  are  very  short.  We  are  here  called  npon  to 
enforce  the  production  of  certified  copies  of  all  minutes 
and  notes  in  the  power,  possession,  or  procurement  of 
the  defendant  of  the  evidence  of  certain  persons  examined 
on  an  investigation  that  took  place  in  the  Fonr  Courts 
Marshalsea;  and  also  a  certified  copy  of  so  much  of  the 
defendant's  report  in  his  said  defences  mentioned,  as 
appertaioa  to  the  investigation  of  the  said  defences  re* 
ferred  to^  or  to  the  conduct  of  the  plaintiff  as  hatch- 
man  in  the  Fonr  Courts  Marshalsea,  and  such  other 
parts  of  said  report,  if  any ;  and  all  such  other  writings 
or  docnments,  aa  the  defendant  intends  to  rely  on,  in 
support  of  his  defence  at  the  trial  of  thb  action.  In 
Home  y.  BerUidk  (2  Brod.  and  Ring.  L30),  where 
the  commander  in  chief  directed  an  assemblage  of 
commissioned  military  officers,  to  hold  an  enquiry 
into  the  conduct  of  an  officer,  who  afterwards  sued 
the  president  for  a  libel  stated  to  be  contained  in  a 
report  thereupon  made,  it  was  decided  that  the 
report  was  a  privileged  communication;  and  Chief 
Justice  Dallas  in  giving  judgment  in  that  case 
says,  p.  163,  that  <*  the  report  In  its  very  nature  was 
a  oonfidential  oommunication,  in  consequence  of  a 
direction  of  the  commander-in-chief,  for  the  mforma* 
tion  of  his  own  conscience  in  the  exercise  of  his  public 
duty,  as  to  whether  he  should  suflGdr  the  plaintiff  to 
condemn  an  officer  or  not.  Now  what  b  the  proceed- 
Ing,  but  consulting  with  those  who  are  bonnd  to  give 
the  advice  which  is  required  as  to  the  exercise  of  a 
public  dnty--^nd  whether  the  case  be  that  of  an 
attorney -general  of  a  province  during  a  goyemor,  or 
of  an  officer  present  at  a  Court  of  inquiry  dureoted  to 
be  held  by  the  commander*in<chieA  it  is  equally  a  case 
of  advice  and  information  given  for  the  regulation  of 
a  public  officer.''  In  the  case  before  us  an  inquiry 
is  held  by  the  inspector  general  of  prisonsy  m  the  ex** 
ercise  of  his  duty  with  a  view  to  ascdrtain  the  state, 
discipline,  and  condition  of  the  prison  of  the  Marshal'- 
sen.  In  the  case  of  Andenon  v.  Hamilton,  (2  Brod. 
&  Bjngh.,  156,  note  b.).  Lord  EUenbrirongfa  refused  to 
admit  in  evidence,  the  contents  of  a  letter  written  by 
an  agent  of  goyemment  in  one  of  the  colonies  (Heligo- 
land) to  Lonl  Liyerpool,  then  secretary  of  state  or  his 
Lqrdshi^'s  answer*  la  that  case  Lonl  £llenborough 
treuls  official  communications  made  to  the  seorelary  of 
state,  aa  secrets  of  states  whiok  were  not  to.be  ti^eh. 
ont.of  the  hands  of  bis  miyesty's  confidential  aoryants. 
I  thinic  the  report  of  the  defi^ndaat,  aod  the  copy 
thfl|^&^  is.  within  the  priyilisge  of  Home*,  y  fisa- 
Itoti  If  the  defendant  held  aninqnliy  without  having  to 
report  confidentially  as  in  thi«i  case,  and  had  notes,  of 
the.  evidence  in  his  possession,  I  think  the  plaintiff 
wouU  bo  entitled  to  get  a  copy  of  them»  such,  notice 
would  be  the  exclusive  property  of  tbe  defendant,  as 
in  the  case  of  title  deeds»  it  woold  be  evidence  not  for 
defendant  alone,  but  for  both  partiesi 


FrraoiBAiA  B. — I  agree  with  my  Lord  Chief 
Banm  that  the  documents  soaght  for  are  privileged 
commnnicationB.  It  appears  to  me  .that  the  applicattoa 
is  under  the  64th  section  of  the  Act  of  1853,  the 
Common  Law  Procedure  Act  I  am  further  of  opinion 
that  the  plaintiff  does  not  show  himself  sufficiently 
interested  in  the  document,  or  that  E  is  evidenoe  for 
him. 

Dbast,  B. — ^I  abo  -concur,  that  the  Court  oogi^ 
not  to  yield  to  the  application.  I  am  of  opinion  that 
the  documents  sought  for  were  not  of  such  a  na- 
ture that  their  production  should  be  ordered  by  tbe 
Court,  and  that  the  Government  as  the  guardians  of 
the  public  should  insist  on  keeping  them  secret 

Appiioation  refund  with  code. 


MoTHBHAir  V.  Baobt — May  301 

Action  for  maUdoua  prosectUiot^ — Pleading, 

A  sunmons  and  pUunifor  maHcioue  proeecuHon  wAicA 
pleaded  matters  of  evidence  hy  way  of  inducement 
was  Held  had. 

This  was  an  application  to  set  aside  the  seoond  count 
of  the  summons  and  plaint,  on  tife  ground  that  same 
was  framed  to  prejudice  and  embarrass  the  defendant. 
Inasmuch  as  it  contained  averments  of  matters  of  fact 
by  way  of  inducement,  which  were  not  properly  so 
pleadable,  and  which  being  so  pleaded  by  inducement 
are  not  property  traversable,  and  inasmuch  as  the  ad- 
mission of  the  truth  thereof  would  prejudice  the 
defendant  at  the  trial  of  the  cause.  The  |^nt  con  - 
sisted  of  two  counts;  the  first  count  was  for  trespass 
in  breaking  and  entering  plaintiff's  lands.  The  se- 
cond  count,  which  it  was  now  sought  to  set  aside, 
was  for  maficions  prosecution,  and  was  as  follows: 
•— **  That  the  plaintiff  was  in  the  possession  of  his 
eaid  lands,  in  the  said  first'  count  mentionedt  and 
flefbndant  forcibly  attempted  to  expel  plaintiff  there- 
from, and  plaintiff  in  dtffehce  of  his  said  posses- 
sion, did  necessarily  and  rightfully  assault  the  defend- 
int,  and  the  defendant  well  knowing  that  the  plain- 
tiff's necessarily  and  rightfully  assaulted  him  the  de- 
fendant in  defending  his,  the  plaintiff's,  said  pueisessioa 
of  said  lands,  against  and  from  the  said  attempted  for- 
eible  expulsion  of  pluntiff  therefrom  by  said  defend- 
ant, and  the  plaintiff  did  necessarily  and  ri«htfally 
commit  said  amnlt  in  the  actual  defence  of  hb  said 
possession  against  the  said  defendant;  yet  the  defend- 
ant malidonsly  intending  and  codtinniog  to  harrass, 
oppress,  and  ii^jure,  the  plaintiff  did  fabely  and  mar 
Uoionsly,  and  without  any  reasonable  tod  probable 
canse,  cause  and  procure  a  buftimons  to  isshe,  and  be 
served  on  the  pbintiffy  charging  plaintiff  oriminally 
with  lui  assault  on  defendant,  and  requiring  plamtiff 
lb  appear  before  the  magistrates  at  .the  Midletoa 
Petty  Seisions,  to  ansn^er  said  charge^  and  which 
Summons  the  said  ddfendant  febely  and  malictonaly, 
and  without  any  reasonabto  or  probable  cause,caused  and 
procured  to  be  signed  by  a  magbtrate  having  juris-  ^ 
diction  orer  pbun^  and  oyer  aiid  criminal  charge^ '^ 
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nd  8ud  magistrates  at  said  petty  sessions  also  had 
jarisdietion  to  entertain  said  charge  agiunst  plaintiff; 
Bod  plaintiff  fnrther  says  that  said  defendant  after- 
waids  attended  the  hearing  of  said  summons  before 
said  magistrates  at  said  petty  sectsiouSf  and  falsely  and 
malidoasly,  and  without  any  reasonable  or  probable 
cuse,  caused  and  procured  the  said  magistratea  to  re- 
turn to  Mlddleton  Quarter  Sessions,  being  the  proper 
Quarter  Sessions,  having  jurisdiction  over  plaintiff^  and 
over  said  charge;  defendant*s  information  on  oath, 
frkely,  maliciously,  and  without  reasonable  or 
probable  cause,  charging  plaintiff  with  such  offence; 
and  defendant  falsely  and  maliciously,  and  without 
iQj  reasonable  or  probable  cause,  caused  such  pro- 
oetdiogs  to  be  had  and  taken  at  said  Quarter  Sessions 
in  the  prosecution  of  sud  charge  against  plaintiff; 
that  plaintiff  was  given  in  charge  at  said  sessions 
to  a  petty  jury,  and  was  tried  l>eforo  Daniel  Ryan 
Kane,  Esq^  the  Chairman  at  said  Quarter  Sessions 
and  said  jury  for  said  offence,  but  was  by  them  duly 
acquitted  of  said  offonce,  and  said  proceedings  are 
fblly  determined  and  at  an  end,  and  plsdntiff  necessa^- 
tily  incurred  great  expenses  and  costs,  to  wit,  £20  in 
and  about  hia  said  defence,  and  is  greatly  injured  in 
bis  credit  and  circumstances  to  plaintiff's  damage," 
&e.;  then  foUowa  connsePs  signature  to  the  above 
plaint 

E.  Batty  appeared  in  sttpport  of  the  motion. — 
This  pleading  is  bad:  it  pleads  matters  of  fact  by  way 
of  bducenaent,  and  fnrther,  it  pleads  evidence;  and 
it  is  well  knowb  law  that  traverse  is  not  to  be  taken 
on  matters  of  inducement;  that  is,  matters  brought 
forward  only  by  way  of  explanatory  introduction  to 
the  main  allegations— Stephen  on  Pleading,  208.  In 
6  Gomyn*8  Digest  PI.  G.  14,  it  is  said  that  a  traverse 
of  an  inducement  is  bad*  If  then  it  is  not  open  to  the 
defendant  to  traverse  the  inducement,  he  must  admit 
it,  for  by  the  86th  section  of  the  Common  Law  Pro- 
cedure Aet,  all  facta  stated  in  any  summons  and  plaint 
and  not  denied  in  the  defence,  shall  be  deemed  to  be 
admitted  for  the  purpose  of  the  suit.  Again  the 
pfadnt  is  vicious  In  pleading  evidence;  evidence  shall 
never  be  pleaded— Stephen  on  Pleading,  263;  where 
an  the  authorities  on  that  point  are  collected  from  the 
earliest  timetf— ZK^  v.  Alexander  (8  Bingh.  416). 

CPReardon^  contra. — This  plaint  may  with  great 

ease  be  traversed,  and  an  issue  knit;    the  plaint 

'  simply  states  facts,  and  that  is  the  system  of  pleading 

that  it  was  the  object  of  the  Common  Law  Procedure 

Aet  to  introduce. 

PiQOT,  0^4 — ^The  snmmons  and '  plaint  is  open  to 
an  the  vioea  which  the  defendant's  eonnsel  insists 
upon;  int,  it  is  pleading  evidence  by  way  of  induce- 
ment, bnt  its  chief  ^ee  la  that  there  ia  no  connexion 
between  the  indncement  and  the  compUdnt.  Grant 
the  motion  in  the  terms  of  the  notice. 


ilattlitli  Estates  Court 

C  Reported  bj  C  J.  Mamilnf,  Eiq.3 

III  THE  MATTER  OP  THB  E8TATB  OF  ALEXANDER  COLUS, 
owner;  I'HOIfAS  BrEHON,  AND  NICHOLAS  WaNC 
MONSERBAT,  PETnTOMEBS. — Mo^  10. 

Jurisdidion — Prindplee  vpon  which  iha  Qmri  taSl 
order  a  reconveyance  of  land  which  it  ought  not  to 
have  conveyed. 

The  Court  wUl  not  re-open  a  question  of  title  to  lands 
sold  and  conveyed  by  it  urUeaa  vjMm  dear  evidenoe, 
that  it  has  conveyed  lands  which  ought  not  to  have 
been  conveyed  throngh  the  frauds  negligence^  or 
misconduct  of  the  party  having  the  carriage  of  the 
sale^  in  whidi  casCf  the  Court  has  juriseUction  to 
compel  a  reconveyancey  or  award  compensation; 
hut  when  the  Court  is  called  upon  to  exercise  this 
jurisdiction^  there  must  be  a  real  and  subHantial 
pecuniary  grievance  to  redress. 

This  was  a  motion  for  an  order  that  the  owner  and 
petitioners,  or  such  of  them  as  might  be  neceesaiy 
parties,  do  execute  a  proper  deed,  conveying  to  Lieut. 
Colonel  Charles  Kearney  that  part  of  the  lands  of  Or- 
mond  Rathcash,  containing  6  perches  or  thereabouts, 
erroneously  comprised  in  the  map  annexed  to  the  con- 
veyance of  the  said  lands  made  by  the  Commissioners 
for  sale  of  Incumbered  Estates  in  IreUind  to  petiUon- 
ers,  bearing  date  the  26th  January,  1854,  and  for 
which  said  owners  and  petitioners  brought  their  eject* 
ment  against  Michael  Hart  and  Mary  Hart  in  the 
Court  of  Exchequer  in  Ireland,  on  the  22nd  June, 
1863,  the  said  Lieutenant-Colonel  Charles  Kearney, 
undertaking  to  demise  said  plot  of  ground  to  said 
Michael  Hart  and  Mary  Hart,  for  the  same  term  as 
they  held  the  same  under  lease  dated  29th  July,  1847 
and  for  the  costs  of  the  motion.  It  appeared  that  by 
lease  bearing  date  the  29th  day  of  July,  1847»  Lieut- 
Colonel  Charles  Kearney,  being  then  seised  in  fee,  de- 
mised to  Edmund  Hart  part  of  the  lands  of  Ormond 
Rathcash,  in  the  County  of  Kilkenny,  then  m  posses- 
sion of  the  said  Edmnnd  Hart,  containing  67a.,  Ir., 
37p«  Irish  plantation  measure,  described  in  a  map  an- 
nexed to  said  lease;  and  the  piece  or  portion  of  ground 
hereinafter  mentioned  to  have  been  conveyed  by  the 
Commissioners  of  the  Incumbered  Estates  Court  to 
petitioners, Tho8.Brehon  and  Nicholas  Wade  Monserrat, 
was  comprised  in  said  lease  and  map,  and  was  so 
found  by  the  jury  upon  the  ejectment  aa  hereinafter 
mentioned.  Edmnnd  Hart  had  been  b  possession  of  ^ 
said  piece  of  ground,  as  tenant  to  said  Ueutenant- 
Colonel  Kearney,  for  many  years  befbre  said  lease  of 
1847»  and  on  the  death  of  said  Edmnnd  Hart,  his 
widow  and  son  Michael  Hart,  who  became  entitled- 
continued  m  possession  down  to  the  time  of  the  re, 
oovery  of  the  judgment  in  sdd  ejectment^  and  sneh 
possession  was  so  found  by  the  jury.  Alexander 
CoUes,  the  owner,  was  entitled  to  a  certain  other  por- 
tion of  the  lands  of  Rathcash,  under  a  lease  for  lives 
renewaUe  for  ever,  bearing  date  the  16th  of  April, 
1756,  bnt  it  was  stated  that  the  small  portion  of 
the  plot  of  ground  hereinafter  mentioned  was  not 
indnded  in  said  lease  of  the  i6th  April,  1756,  and 
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that  it  was  so  fonnd  not  to  have  been  tncladed  thoran 
by  the  jacy.  Alexander  GoUes  being  so  seized  of  his 
portion  of  Rathcash,  convejed  same  some  time  in  the 
year  1841,  tp  said  Thomas  Brehm  and  Nicholas 
Wade  Monserrat,  as  trustees  of  the  said  Alexander 
Colles'  marriage  settlement,  to  secare  a  certain  snm  of 
money  advanced  by  them  as  such  trustees.  Thomas 
Brehon  and  Nicholas  Wade  Monsorrat  being  so  enti- 
tled as  mortgagees  of  the  premises,  demist  by  the 
lease  of  the  7th  of  April,  1756,  presented  a  petition 
in  the  Incumbered  Estates  Couit  on  the  19th  of 
February,  1852,  for  the  sale  laf  said  premises  so  de- 
mised by  the  lease  of  the  1 6th  of  April,  1756. 
On  the  1 7th  of  April,  1852,  a  conditional  order  was 
made  for  the  sale  of  part  of  the  lands  of  Rathcaah,  as 
demised  by  said  lease  of  I6th  April,  1756,  which 
order  was  made  absolute  on  the  12th  of  June,  1856. 
Pending  the  proceedings  for  sale,  by  indenture  bearing 
date  the  8th  of  February,  1 853,  and  made  between 
James  Charles  Kearney  (who  was  then  seized  of  the 
reversion  of  said  lease  of  the  16th  of  April,  1756,  of 
the  one  part,  and  said  Alexander  Colles,  of  the  other 
part,  said  James  Charles  Kearney,  granted  in  fee-farm 
to  said  Alexander  Colles,  the  said  lands,  so  demised 
by  the  lease  of  the  16th  of  April,  1756.  By  deed  of 
Qonveyance  bearing  date  the  26th  of  January,  1854, 
the  Commissioners  for  the  sale  of  Incumbered  Estates 
in  Leland,  in  consideration  of  the  snm  of  £450,  as- 
certained to  be  due  to  Thomas  Brehon  and  Nicholas 
Wade  Monserrat,  on  foot  of  their  Incumbrances  affect- 
ing said  lands,  conveyed  to  Thomas  Brehon,  and  Ni- 
cholas Wade  Monserrat,  amongst  other  lands  part  of 
the  lands  of  Rathcash,  containing  by  estimation  19a>9 
Ir.,  34p.,  and  described  in  a  map  annexed  to  said 
conveyance,  and  the  6  perches  which  formed  the  sub- 
ject of  the  present  application  were  included  in  the 
map  annexed  to  the  conveyance  of  the  commissioners. 
Alexander  Colles  brought  his  ejectment  in  hb  own 
name,  and  in  the  names  of  said  Thomas  Brehon,  and 
Nicholas  Wade  Monserrat,  and  of  one  Patrick  Kelly, 
his  tenant,  on  the  22nd  of  June,  1863,  agunst  said 
Michael  Hart  and  Mary  Hart,  to  recover  the  posses- 
sion of  these  6  perches;  and  Michael  Hart  and  Mary 
Hart,  on  whom  said  ejectment  was  served,  took  de- 
fence, but  the  ejectment  was  not  served  upon  the  said 
Lieutenant  Colonel  Kearney,  the  landlord  of  said 
Harts.  The  ejectment  came  on  to  be  tried  before  Mr. 
Baron  Hughes,  at  the  la«»t  Summer  Assizes  for  the 
County  of  Kilkenny,  and  it  was  proved  at  the  said 
trial  by  plaintifiTs,  and  found  Uy  the  jury,  that  the 
6  perches  were  included  in  the  map  annexed  to  the 
conveyance  of  the  26th  of  January,  1854,  from  the 
Commissioners  of  Incumbered  Estates  to  said  Thomas 
Brehon  and  Nicholas  Wade  Monserrat,  that  it  was  noi 
included  in  the  original  lease  of  the  16th  of  April, 
1756,  under  which  said  Alexander  Colles  and  his 
trustees  derived  title,  and  that  it  had  been  in  the  ex- 
dusive  pasaeaaum  of  the  Harts  for  35  years,  and  had 
been  enclosed  and  planted  by  them.  On  these  findings, 
counsel  in  the  ejectment  submitted  on  behalf  of  Hart 
that  the  conveyance  from  the  Court  for  the  sale  of  In- 
cumbered Estates  only  passed  to  the  said  Thomas  Brehon 
aiid  Niohohis  Monserrat  what  was  included  in  the  ori^ 
giuai  lease  of  the  16th  of  April,  1756,  but  the 
learned  judge  ruled  that  said  piece  or  plot  of  ground 


being  fnolnded  in  the  map  attached  to  the  said  con- 
veyance, passed  to  Brehon  and  Monserral  thereby, 
and  directed  a  verdict  for  the  plaintil^  which  veixlict 
was  confirmed  by  the  Court  of  Exchequer  upon  a  new 
trial  motion. 

Warren^  Q.C.,  and  Rtfan  for  Lieutenant*  Colonel 
Kearney. 

Flanoffan^  Q.C.,  for  the  pnrehasere  under  the  con- 
veyance from  the  Incumbered  Estates  Court 

JuDGB  Haborbavx  gave  judgment  on  the  23rd 
of  May,  and  said — ^This  is  an  application  by  Lient.- 
Colonel  Kearney,  calling  upon  the  Court  to  compel 
the  petitioners  in  this  matter,  who  were  also  the  pur- 
chasers of  the  property  sold  in  it,  to  convey  to  him  a 
small  piece  of  land,  containing  something  less  than  10 
statute  perches,  which  he  alleges  was  improperly  in- 
cluded in  their  rental  and  conveyance.  The  petitioners 
were  the  only  creditore  who  were  paid  out  of  the 
produce  of  the  sale;  and  they  obtained  credit  for  their 
pnrohase  money  against  their  demand,  which  I  nnder- 
stand  was  vested  in  them  as  trustees  of  the  owner's 
marriage  settlement.  A  case  ui  many  points  similar 
to  the  present  was  decided  in  the  Incumbered  Estates 
Court  {In  re  Langky).  The  case  is  not  reported,  and 
its  authority  is  perhaps  a  little  ickpaired  by  the  cir- 
cumstance of  the  appeal  from  the  order  having  been 
compromised.  I  have  endeavoured  to  learn  the  pre- 
cise grounds  on  which  the  order  in  that  case  is  booed* 
I  believe  the  principle  may  be  stated  thus — that  if  by 
any  fraud,  negligence,  or  other  misconduct  of  the 
party  having  the  carriage  of  the  sale«  be  procures  the 
Court  to  sell  and  convey  to  them  property  which 
ought  not  to  have  been  sold  or  conveyed,  the  Court 
has  jurisdiction  to  eompel  him  to  reoonvey  if  the  pro- 
perty remains  In  l^is  hands,  and  to  make  good  the  loss 
by  pecuniary  compensation  if  the  property  has  passed 
from  him  into  the  hands  of  a  purchaser  for  yalnOi 
And  if  it  is  made  clear  that  a  mistake  has  been  made^ 
the  Court  will  presume  misconduct  unless  and  until 
the  contrary  be  proved.  In  LangUy*8  ca$e  there  was 
negligence  of  this  character;  for  the  property  in  con- 
troversy was  placed  on  the  rental  as  being  "  The  Na« 
tional  School,"  a  dronmstance  showiug  sufficient 
knowledge  to  put  the  solicitor  on  enquiry,  and  proving 
that  no  enqniry  had  been  made.  In  the  present  case 
I  am  not  satisfied  that  any  conveyance  has  been  made 
in  excess  of  the  owner^s  title,  and  the  circumstances 
of  the  case  conclusively  negative  misconduct  on  the 
part  of  petitionere  or  their  solicitor.  It  appears  that 
the  property  which  the  Court  has  conveyed  includes  a 
narrow  strip  of  land  (part  of  Rathcash),  which  termi- 
nates in  a  road  passing  through  the  townland.  Colonel 
Kearney  alleges  that  the  portioa  of  the  strip  which 
immediately  adjoins  the  road  to  a  depth  of  about 
seven  or  eight  yards,  belongs  to  him.  The  property 
sold  is  held  under  a  fee-farm  grant  made  in  lti53. 
That  grant  contains  a  map  which  represents  the  road 
as  the  boundary  of  the  farm  thereby  granted.  This 
grant  is  based  on  an  old  lease  of  1756.  That  lease 
also  contains  a  map  which  represents  the  road  as  the 
boundary  of  the  demised  premises.  If  the  piece  of 
land  in  question  was  not  included  in  the  lease,  it  is 
merely  bocaase  it  was  at  that  date  part  of  the  road. 
So  far,  therefore,  as  the  documentary  title  goes  sinoe 
1756,  it  undoubtddly  included  this  piece  of  land  u 
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part  of  Mr.  Golles's  farm,  and  the  solicitor  and  parties 
having  tbo  conduct  of  the  sale  had  no  knowledge,  and 
coold  not,  by  any  ordinary  enquiries,  arrive  at  the 
knowledge  of  any  circnmstance  adverse  to  Ck>Ues's 
title.   In  this  respect  the  case  differs  a  little  from  that 
of  In  re  Langley;  for  there  the  title  which  the  Gonrt 
destroyed  was  in  privity  with  that  of  Langley  himself, 
and  the  solicttor  having  the  conduct  of  that  case 
would  have  discovered  it,  if  they  had  made  the  enqui- 
ries wluch  the  knowledge  of  its  being  a  school  of  some 
kind  onght  to  have  induced  them  to  make.    It  now 
appears  from  Mr.  Shortal's  affidavit,  which  states 
what  was  proved  at  the  trial  of  the  ejectment  which 
the  purchasers  brought  to  get  possession  of  this  strip, 
that  it  was  enclosed  and  planted  by  a  tenant  of  Co- 
lonel Kearney  some  35  years  ago;  that  the  tenant 
r^^ed  it  as  Colonel  Kearney's  property,  and  had  it 
indnded  in  a  lease  from  him  which  he  got  in  I847t 
and  he  kept  possession  of  it  until  the  purchasers 
brought  their  ejectment    Having  regard  to  the  posi- 
tion of  this  piece  of  land,  and  the  kind  of  use  to  which 
Hart  (Colonel  Kearney's  tenant)  appears  to  have  put 
it,  I  am  not  satisfied  that  there  was  any  possesion  of 
a  character  adverse  to  CoUes's  title,  at  all  events  prior 
to  1847;  and  if  it  was  included  in  the  lease  of  1766, 
there  oould  be  no  possession  adverse  to  Mr.  Kearney 
(CoOes's  landlord).     It  is  true  the  jury  found  it  was 
not  in  the  lease;  but  as  the  plaintiffs  relied  on  their 
conveyance,  and  therefore  could  not  properly  go  into 
evidence  to  prove  the  fact  (which  was  irrelevant  to 
Uie  action),  I  attach  no  weight  to  that  finding.     In 
fact  I  am  satisfied  that  it  wu  included  in  the  lease, 
either  expressly  by  the  map,  or  impliedly  by  its  being 
part  of  the  continuous  road.      The  injury  done  to 
Colonel  Kearney,  therefore,  at  the  utmost  consists  in 
his  having  lost  the  opportunity  of  establishing  his  title 
to  tho  piece  of  land  when  the  sale  was  made;  but  as 
this  circumstance  arose  in  the  ordinaiy  course  of 
things  (having  regard  to  the  then  practice  of  the 
Court),  and  without  any  misconduct  of  the  petitioner, 
I  think  the  Court  ought  not  to  go  back,  and  re-open 
a  question  which,  whether  accidentally  or  otherwise, 


Cfrtuft  Casts. 

Beportad  bj  John  Norwood,  Esq.,  Banister-ftt-Lftw. 

Armagh  Spring  Assizes. 

Crown  Court. 

[Coram  FmsGiBALD,  J.] 

Wade  v.  Strangwats — March  7, 9. 

Board  of  Superintendence — JaU  chaplains — The 
Prisons  Act,  7  Geo.  4.  c.  74,  ss.  68,  71,  74;  19 
4r  20  Vic,  c  68,  a.  18;  15  &  16  Geo.  3,  c,  17. 

A  vicar-choral  is  not,  in  right  of  that  office^  a  clergy- 
man ordinarily  official  within  the  parish  within  die 
meaning  oJthe7  Oeo.  4,  cap,  74,  sees.  68, 71,  74, 
and  the  board  of  superintendence  are  not  warranted, 
by  the  provisions  of  that  statute  and  of  the  19  &  20 
Vic.  cap^  68,  sec  18,  tin  appointing  a  vicar- choral 
to  be  chaplain  of  the  county  jail,  to  the  exclusion  of 
the  incumbent  of  the  parish  and  his  curates  having 
actual  cure  ofsouU. 

A  traverse  was  entered  by  the  Rer.  Benjamin  Wade 
rector  of  the  parish  of  Armagh,  to  the  payment  of  the 
saUry  of  the  Rev.  M.  S.  Strangways,  A.M.,  as  chap- 
lain of  the  county-prison  of  Armagh. 

Law^  Q.C.,  on  behalf  of  the  rector  of  the  parish  of 
Armagh,  appeared  in  support  of  the  traverse  entered 
to  the  payment  of  the  salary  of  the  Rev.  Mr.  Strang- 
ways, as  chaplain  of  the  prisonb  He  reh'ed  on  the 
affidavit  of  the  Rev.  Bajamin  Wade,  M.A.,  rector  of 
Armagh,  which  stated  that  by  the  Act  for  the  conso- 
lidation and  Amendment  of  the  Laws  relating  to  Pri- 
sons in  Ireknd,  7  G.  4,  c.  74,  s.  68,  it  is  enacted, 
inter  aUct^  that  **  it  shall  and  may  be  lawful  for  each 
and  every  grand  jury  in  Ireland,  and  they  are  there- 
by required  to  appoint  a  person,  being  duly  ordained 
in  Holy  Orders,  and  of  the  Established  Church,  to  be 
chaplain  of  the  several  gaols,''  &c.;  and  further,  *'that 


has,  fortunately  for  both  parties,  been  closed,  without  I  in  the  appointment  of  such  chaplain,  preference  shall 
litigation*    I  think  it  right  to  add  that  when  this  I  be  given  to  some  clergyman  of  the  Established  Church 


Court  b  called  upon  to  exercise  this  peculiar  and  ra- 
ther inconvenient  jurisdiction,  there  should  be  a  real 
pecnniaiy  grievance  to  redress,  a  dignus  vindice  nodus. 
This  does  not  exist  in  the  present  case.  The  piece  of 
land  has  no  other  important  value  except  what  it 
derives  from  having  become  an  object  of  contention  to 
two  adjoining  proprietors.  Land  in  Rathcash  is 
worth  about  £20  an  acre;  the  intrinsic  value  of  this 
bit  b  therefore  about  25s.,  and  having  regard  to  its 
position,  it  may  perhaps,  be  worth  £6  or  £8.  On 
euch  a  question  the  Court  would,  under  any  circum- 
Btancea  not  involving  fraud,  d^llne  to  undo  anything 
which  it  may  have  done.  If  the  purchasers  had 
claimed  the  actual  possession  of  thb  bit  of  land  be- 
tween the  date  of  their  conveyance  and  the  month  of 
Jane,  1855,  when  their  credit  was  made  absolute,  it  is 
possible  that  Colonel  Kearney  and  hb  tenant  might 
have  availed  themselves  of  an  opportunity  to  litigate  the 
titie;  and  I  therefore  refuse  the  motion  without  costs. 

Order  accordingly. 


officiating  within  the  parish  in  which  the  gaol  shall  be 
situated,  if  duly  qualified."  That  one  of  the  officia- 
ting curates  of  the  parish  of  Armagh  had  been,  inva- 
rbbly,  appointed  to  the  office  of  chaplain  of  the  gaol 
of  the  county,  with  the  exception  of  the  appointment 
of  the  Rev.  J.  S.  Strangways,  to  which  Mr.  Wade 
now  objects.  The  Rev.  John  W.  Murray,  late  one  of 
Mr.  Wade's  curates,  was  such  chaplain  until  August, 
1863,  when  he  ceased  to  be  curate,  having  received 
an  appointment  in  Dublin.  Mr.  Wade,  the  rector, 
forwarded  to  the  Board  of  Superintendence  of  said 
gaol,  in  the  latter  end  of  August,  1863,  or  beginning 
of  September,  1863,  the-  resignation  of  the  Rev.  Mr. 
Murray,  and  recommended  the  Rev.  William  G.  Mur- 
phy, Mr.  Wade's  new  curate,  as  his  successor;  but 
he  (the  rector)  was  afterwards  surprised  to  leam  that 
the  Rev.  Mr.  Sti-angways  was  appointed  to  be  the 
chaplain,  he  being  one  of  tho  vicars-choral  of  the  Ca- 
thediiil  Church  of  Armagh,  and  not  (as  was  submitted 
by  Mr.  Wade)  a  clei^man  officiating  within  the  pa- 
rish within  the  meaning  of  the  Act;  that  the  Rev. 
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Mn  StraDgways  is  not  a  curate  of  the  parish,  and  has 
no  core  of  sodIs  therein,  and  is  not  licensed  in  any 
way  to  officiate  as  a  clergyman  within  the  parislL 
Mr.  Wade  admitted  the  cathedral  to  be  the  parish 
chnrch,  bnt  stated  that  it  was  so  constitnted  by  the 
16  &  16  Geo.  III.,  cap.  17,  for  a  special  purpose, 
Yiz^  to  legalise  the  assessment  of  parish-cess  voted  at 
the  vestries  held  in  the  cathedral  when  the  parish 
service  used  to  take  place  within  its  walls;  that  all 
marriages  in  the  cathedral  are  performed  by  the  rec- 
tor, or  by  one  of  his  licensed  curates,  except  by  per- 
mission given  by  him  as  snch  rector;  and  no  mar- 
riage license  is  ever  addressed  to  the  cathedral  au- 
thorities, even  when  the  marriage  is  intended  to  be 
therein  celebrated.  The  rector  has,  as  such,  no  ju- 
risdiction over  the  cathedral,  save  as  specified  in  the 
Act  of  Geo.  3,  which,  he  submitted,  cannot  be  so 
construed  as  investing  the  clergy  of  the  cathedral 
with  any  parochial  character,  where  no  such  provision 
is  specified  with  regard  to  them;  and  that  the  ap- 
pointment of  the  Rev.  Mr.  Strangways  as  vicar-choral 
shows,  clearly,  that,  in  right  of  that  office,  he  could  not 
be  considered  an  officiating  clergyman  within  the  pa- 
rish ;  that  the  vicars-choral  and  organist  of  the  ca- 
thedral are  a  corporate  body,  the  members  of  which 
are  not  necessarily  in  holy  orders,  and  the  organist  is 
always  a  layman,  and  Mr.  Wade  has  known  another  mem- 
ber tobealayman,  theur  funds  consisting  of  lands  adja- 
cent to  the  city  of  Armagh.  The  19  &  20  Vict.,  c. 
68,  s.  18,  which  transfers  the  appointment  from  the 
Grand  Jury  at  large  to  the  board  of  superintendence, 
does  not  show  any  mat^al  difierence  in  the  language 
from  the  former  Act.  No  question  here  arises  as  to 
the  fitness  or  qualifications  of  the  Rev.  Mr.  Strang- 
waysr  who  is,  admittedly*  eminently  well  qualified. 
The  71st  section,  which  is  a  little  more  precise  In  its 
phraseology,  meets  the  case  where  there  are  two  gaols 
in  a  parish^  and  mentions  the  clergyman  ordinarily 
officiating  in  such  parish.  He  alleged  it  meant  the 
parochial  clergy.  It  cannot  be  contended  that  the 
vicars-choral  have  any  cure  of  souls  within  the  parish. 
Counsel  cited  Shaw  v.  Woods  (5  Ir.  C.  L.  R.,  156) 
as  deciding  that  the  office  of  vicars-choral  is  not  con- 
nected with  the  cure  of  souls,  and  that  they  are  merely 
officers,  whose  ministerial  duties  are  confined  to  the 
cathedral  The  very  question  now  under  debate  is 
decided  in  the  case  of  The  Vicars  choral  of  the  Lm- 
crick  Cathedral  in  5  Ir.  C.  L.  R.  18/,  which  deddes 
that  a  vicar-choral  attached  to  a  cathedral  is  not  a 
clergyman  officiating  within  the  parish.  Lord  Hard- 
wick  in  Trcbeck  v.  Heath  (2  Atk.  498),  says  that 
*'  officiating ''  means  acting  officially  throughout  the 
parish.  The  vicars-choral  can  do  nothing  save  by 
the  permission  of  the  rector;  and  he  or  his  curates 
celebrate  marriages  in  the  cathedral,  and  the  vicars 
have  no  power  outside  its  walls. 

Ferguson^  Q.C.,  for  defendant,  Rev.  Mr.  Strang- 
ways, said  that  the  Cathedral  of  Armagh  was,  by  the 
15  &  16  Geo.  liL,  &  17,  constituted  the  mother 
chnrch  of  the  parish,  and  therefore,  it  dififers  from  the 
cAse  of  cathedral  of  Limerick.  This  was  done,  not 
for  purposes  connected  with  assessment,  as  alleged, 
but  because  the  parish-cb;irch  had  disappeared,  so 
that  even  its  very  site  wai^  undifitinnnishable.  The 
Rev.  Mr.  Strangways  was  ar  'u  to  the 


county^infirmary,  which  is  also  irithin  the  pari^,  and 
must  therefore  be  considered  as  officiating  within  the 
parish.  He  is  an  MA.,  a  priest  in  holy  orders,  and 
having  been  13  years  a  clergymaa  in  the  parish,  vas 
consi^red  by  the  Board  of  Superintendence  to  be  the 
fittest  penon  for  the  appointment,  as  being  convenaot 
with  the  people,  and  because  he  discharg^  the  daties 
of  a  curate  over  a  district  carved  oat  of  the  parish  hy 
the  Rev.  Mr.  Irwin,  when  rector,  and  in  wlueh  dis- 
trict the  county  mfirmaiy  was  sitnate.  The  use  of 
the  words  *'  some  clergymen  "  shows  that  the  board 
of  superintendence  have  a  discretion  vested  in  them, 
which  they  exercised  in  favour  of  the  Rev.  Mr. 
Strangways,  rather  than  appoint  a  gentleman  who  had 
been  only  a  few  days,  or,  at  least,  a  very  short  time, 
curate  of  the  place.  The  rector  does  not  state  that 
hb  curate  was,  at  the  date  of  the  appointmeat,  actu- 
ally officiating  within  the  pariah.  Mr.  Strangways  is 
an  officiating  clergyman,  performing  divine  Borvioe, 
administering  the  communion,  dbe.  It  is  not  oonpe- 
tent  for  this  Court  now  to  review  the  act  of  the 
board  of  superintendence,  who  are  by  law  oonstitoted 
the  judges  of  the  fitness  of  the  candidates,  whom  thej 
can  remove  at  any  time  in  their  discretion.  Comuel 
relied  on  the  case  of  Beg.  v.  The  Poor  Law  Commit- 
sioners  (3  Ir.  G.  L.  R.  147)  as  mling  the  point  onder 
an  analogous  statute.  The  rector  had  waived  aO 
claims,  and  as  far  as  here  appears,  there  was  not  at  the 
tone,  any  curate  officiating  within  the  parish.  The 
rector  has,  therefore,  no  locw  standi  The  wordi  of 
the  section  can  never  be  construed  to  amount  to  an 
exclusion  of  all  other  clergymen  save  the  rector  and 
his  curate,  for  that  would  be  to  limit  the  selection  and 
discretion  which  the  law  gives  to  the  Board  of  Su- 
perintendence. He  asked  that  a  apodal  case  should 
be  stated  for  the  solemn  decision  of  the  case  by  the 
Court  of  Queen's  Bench. 

Aeheson  Henderson  for  the  Board  of  Snperintead- 
ence,  questioned  the  power  of  the  Court,  in  the.pre- 
sent  frame  of  the  presratment  and  traverse,  to  review 
the  Act  of  the  Board  of  Superintendence,  or  deal  with 
the  question  in  its  present  form,  or  quash  the  pre- 
sentment 

Law^  Q.C.,  replied. 

Cur.  adv.  wlL 


Mar.  9. — His  Lobjdship  said^-Gentlemen,  1 
discharge  yon,  I  wish  to  call  your  attention  to  the 
case  which  was  brought  before  me  npon  a  trarerse  to 
the  presentment  in  reference  to  the  salary  of  the  Protest- 
ant chaplain  of  the  jtdl.  It  was  opposedon  behalf  of  the 
Rev.  Mr.  Wade,  the  Rector  of  the  parish  of  iVnnagb, 
and  on  the  other  side  supported  by  counsel  on  behilf 
of  the  Rev.  J.  M.  H.  Strangways,  who  was  appoioted 
some  time  in  the  course  of  last  snmmer,  upon  a  vanacy  lo 
the  office,  by  the  Board  of  Superintendence;  and  thew 
is  no  question  in  the  case  that  the  Board  of  Soperin- 
tendence,  in  appointing  Mr.  Strangways,  made  a  veiy 
excellent  selection.  It  seems  to  be  agreed  on  all  aidps 
that  he  is  a  gentleman  of  long  experience,  and  loog 
connected  with  the  people  of  Armagh,  knowing  its 
people,  and,  as  I  am  informed,  unosnally  respected. 
Further,  the  question  of  law  which  the  rectoi  raises « 
for  my  determination.  I  have  looked  over  the  c«8e 
after  having  heard  the  case  very  ably  aigacd  bycoou- 
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sel  upon  both  sides  npon  tbe  matter  of  law,  with  the 
Tiew  to  see  apoa  what  basis  the  Board  of  Sapefinten- 
deooe  acted.  I  have  before  me  a  docament  which 
was  fonushed  to  me  yesterday  on  behalf  of  the  Board, 
and  it  states  that  <'Tbe  Board  being  informed,  with 
reference  to  the  question  of  the  Protestant  qhapluncy, 
that  the  judge  of  Assize  wished  to  know  the  groands 
on  which  the  appointment  of  the  Rev.  Mr.  Strangways 
was  made,  state  they  knew  nothing  of  the  Rev.  Mr.  Mor- 
phj  ^  (who  was  what  is  called  the  new  cnrata)— <*he 
•was  a  perfect  stranger  to  them  and  to  the  county,  and 
being  totally  nnacquamted  with  his  competency  to 
discharge  the  duties  of  the  office,  in  addition  to  his 
duties  he  had  to  discharge  as  cnrato  of  the  parish,  and 
knowuig  the  Rev.  Mr.  Strangways  as  a  clergyman 
resident,  and  acting  in  the  parish  for  many  years,  and 
betieying  that  he  was  qualified,  and  that  they  had 
the  right  to  appoint  him,  they  did  so,  and  he  has 
nnce  dischaiged  the  duties  of  the  offiMse  to  the  satis- 
fiiction  of  the  Board."  From  that  I  learn  the  Board 
proceeded  upon  the  basis  of  havug  a  legal  right  to 
select  any  clergyman  to  fill  the  office  of  jail  chaplain 
who  was  duly  qualified — that  is,  a  resident  clergyman 
of  the  Ghnrch  of  England — and  was  a  discreet  and 
proper  person;  and  the  question  I  have  now  to  ex- 
press an  opinion  on  is,  whether  the  course  pursued  by 
the  Board  of  Superintendence  in  that  respect  is  ac- 
cording to  law?  The  question  arises  upon  the  con- 
atmction  of  the  Prisons  Act,  7  Geo.  4,  sec  74,  by 
which  the  grand  jury  are  empowered,  at  any  present- 
ing town  or  assizes,  to  appoint  a  discreet  person,  be- 
ing duly  qualified  as  a  clergyman,  and  of  tha  Church 
of  England,  &C.  Bat,  in  exercising  that  power  to 
appoint  a  discreet  and  proper  person,  they  are  to*  give 
the  preference  to  some  clergyman  of  the  Established 
Chnrch  officiating  within  the  parish  in  which  the  jail 
ahonld  be  situated,  if  duly  qualified ;  or,  taking  the  7 1  st 
sect,  of  the  Act,  they  are  to  g^vo  the  preference  to  the 
clergyman  ordinarily  officiating  in  the  several  pa- 
rishes within  which  the  jails  may  be  respectively  si- 
tuated, if  properly  quaKfied;  so  that  you  see  the 
Board  of  Superintendence  have  to  do  two  things — to 
eelect  a  discreet  and  proper  person,  and  upon  that,  as 
far  as  I  can  form  an  opinion  as  to  the  person  being  a 
diacreet  and  proper  person,  they  are  the  sole  judges, 
and  I  for  one  would  bo  slow  to  interfere  with  the  de- 
cision of  the  Board  of  Superintendence  as  to  the  pro- 
priety of  the  choice.  But,  then,  in  selecting  a  dis- 
creet and  proper  person  they  are  to  give  the  prefer- 
ence to  the  clergyman  of  the  Establbhed  Church 
ordinarily  officiating  within  the  parish.  That  Act  of 
Parliament  is  since  altered,  but  I  don't  think  it  neces- 
sary to  advert  to  it  farther  than  this,  that  in  reference 
to  the  appointment  of  chaplains  is  substituted  the 
Board  of  Superintendence  for  the  grand  jury.  But  it 
appears  from  the  docament  before  me  that  when  tbe 
office  became  vacant  the  Board  did  not  proceed  to 
consider  whether  Mr.  Murphy,  who  was  recommended 
by  the  rector,  and  was  the  new  curate,  was  a  discreet 
and  proper  person,  but  te  select  a  man  that,  in 
their  judgment,  was  a  proper  person  to  fill  the  of- 
fice. I  should  be  very  slow  to  interfere  with  any- 
thing the  Board  of  Superintendence  has  done  in  this 
connty.  I  know  most  of  the  members  of  it,  and  I  am 
fully  impressed  with  the  idea  that  thoy  would  exercise 


their  discretion  and  power  with  reference  entirely  ta 
the  public  good,  and  I  have  no  doubt  they  did  so,  and 
I  am  unwillingly  forced  to  come  to  the  conclo» 
sion  that,  m  the  course  that  has  been  pursued  by  the 
Board  of  Superintendence,  they  have  not  followed  out 
the  law.  It  seems  to  me  now  that  this  is  the  con- 
clusion I  should  arrive  at,  fh)m  the  reading  and  con- 
struction of  the  Act  of  ParUamcni,  even  if  I  was  un- 
aided altogether  by  authority;  but  strengthened  as  i 
am  by  authority,  I  have  no  doubt  whatever  that  in  the 
Act  of  Parlisment  I  have  read  the  intention  and  show- 
ing is  that  the  grand  jury  or  the  Board  of  Superinten- 
dence now,  in  Uio  appointment  of  a  chaplain,  are  to 
give  the  preference  to  the  clergyman  ordinarily  offici- 
atmg  within  that  parish — ^that  the  Legislature  in- 
tended, in  reference  to  the  clergyman  of  the  Church  of 
England,  to  point  out,  and  did,  in  unmistakeable  terms^ 
point  out  the  incumbent  of  the  parish — that  is,  the 
incumbent  having  actual  cure  of  souls,  and  his  curates 
acting  within  the  parish,  and  it  seems  to  me  that  in 
dealing  with  this  case  the  course  the  Board  of  Super- 
intendence should  have  pursued  was  this — They  were 
to  select  a  discreet  and  proper  person;  but  their  first 
inquiry  should  have  been  if  Mr.  Wade  himself-— that 
is,  the  rector — was  willing  to  perform  the  duty,  and 
whether  he  was  a  discreet  and  proper  person — if  he 
was  unwilling  to  perform  it,  as  it  appears  he  was,  for 
he  appomted  his  curate.  Mr.  Murphy,  to  inquire  whe« 
ther  he  was  a  discreet  abd  proper  person.  I  do  not 
mean  to  suggest  that  any  curate  Mr.  Wade  would  ap- 
point would  not  be,  in  the  ordinary  sense  of  the  word, 
a  duly  ordained  person;  but  the  Board  of  Superinten- 
dence might  think  if  any  clergyman,  though  other- 
wise qualified,  did  not  possess  those  peculiar  qualifica- 
tions which  should  be  possessed  by  the  chaplain  of  a 
jail,  they  might  possibly  have  come^to  the  conclusion 
that  the  Rev.  Mr.  Murphy  was  not,  in  that  sense  a 
discreet  and  proper  person;  and  if  they  had  exercised 
their  solemn  jndgmento  on  that  question,  and  come  to 
the  conclusion  that  he  was  not  a  proper  person  to  fill 
the  office,  and  selected  another,  I  should  have  held 
my  hands  tied,  and  that  I  had  no  authority  to  inter- 
fere with  the  Board  of  Superintendence,  or,  indeed^  if 
I  had  any  such  authority,  it  would  require  the  most 
persuasive  and  coercive  case  to  induce  me  to  act 
against  their  discretion.  But  I  am  now  informed 
they  did  not  take  into  consideration  the  name  of  the 
Rev.  Mr.  Murphy — ^they  did  not  inquire  into  his  qua- 
lifications— they  did  not  determine  that  he  was  not  a 
discreet  and  proper  person ;  but,  assuming  that  they 
had  power  to  appoint  any  qualified  clergyman,  and 
that  they  were  not  bound  to  give  preference  to  the 
parochial  clergy,  they  proceeded  to  elect  the  Reir.  Mr. 
Strangways.  I  think  that  in  point  of  law  I  must  de- 
cide that  the  Board  of  Superintendence  committed  an 
error,  and,  therefore,  that  tbe  Rev.  Mr.  Strangwaya 
has  not  been  legally  elected  Protestant  chaplain.  A 
question  has  been  raised  that,  in  point  of  law,  the 
Rev.  Mr.  Strangways  could  not  be  said  to  be  an  offi- 
ciating clergyman  acting  in  the  parish.  It  appears  he 
is  one  of  the  vicars  choral  of  the  cathedral,  and  it  also 
appears  that  he  was  at  one  time  a  curate,  and  that  he 
was,  up  to  the  time  of  his  appointment,  a  jail  chap- 
lain, acting  as  infirmary  chaplain;  but  I  am  clear, 
both  upon  authority  and  npon  the  reasonable  construe- 
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tion  of  the  Act  of  Parliament,  that  that  does  not  make 
him  one  of  the  clergymen  ordinarily  officiatiog  within 
t  le  pariah  of  Armagh*  I  think  the  preforence  pointed 
ont  by  the  Act  of  Paiiiament  is  ar  preference  to  be 
given  to  the  incombent  of  the  pariah  having  aetnal 
core  of  aonla,  and  to  hia  cnratea.  If  none  of  those  are 
willmg  to  accept  the  office,  or  if  their  qnaliflcationa 
have  been  examined  by  the  Board  of  Snperintendence, 
they  should  come  to  the  concloBion  that  they  were 
not,  from  some  cireamstance,  age  or^  otherwise,  dis- 
creet and  proper  penons^  they  might  pass  them  by  and 
exercise  thdr  judgment.  I  think  they  are  the  sole 
judges;  and*  having  passed  over  the  parochial  clergy 
as  not  being  fit,  their  choice  is  then  at  large,  and  they 
may  select  any  clergyman,  always  taking  cat^  they 
select  a  discreet  and  proper  person,  and  that  he  is  duly 
qualified,  by  being  an  ordained  'Clergyman  of  the 
Church  of  Kngland.  I  am  therefore  obliged  to  with- 
hold my  fiat  to  the  presentment  you  have  made.  Of 
course,  if  the  counsel  fbr  the  Board  of  Superintendence 
think  it  neoessary— having  regard  to  the  importance 
of  this  question — ^that  the  case  should  be  reserved  for 
the  twelve  judges,  I  will  do  so,  though  upon  the  ques- 
tion I  entertain  no  doubt  myseiC 


^Ottvt  of  C^anrrrif. 

Reported  by  B.  Buzton  Bolton,  Egq.,  BurriBter-itt-Uw. 

KiNd  V.  King — June  1,  2;  )3. 

Attempi  to  impose  a  condition  on  the  appointees  of  a 
fund — Superadded  condition — Legacy — Election 
'-^Express  condition, 

A  testatrix  had  an  exclusive  power  of  appoint- 
ing hy  ma  a  sum  of  mon$y  among  her  children, 
and  having  hy  her  wUl  duly  exercised  this  power, 
in  a  sv^mquenl  part  of  her  wiU  she  bequeathed 
certain  legacies  to  the  appointees  of  the  fund,  on 
condition  thai  they  should  settle  not  only  these  lega- 
cies hut  their  appointed  shares  on  themselves  for 
life,  then  to  their  issue  absolutely;  and  in  case  they 
did  not  comply  vnth  these  conditions,  she  declared 
that  these  legacies  were  to  be  absolutely  forfeited, 
and  in  that  event  she  made  a  gift  over.  The  ap 
pointees  contended,  that  as  this  was  cm  attempt  to 
impose  a  fetter  on  the  appoinUd  shares,  that  this 
condition  was  altogether  void,  and  that  they  were  en- 
tided  to  both  the  legacies  emd  their  appointed  shares 
absolutely,  and  free  from  any  condition.  Held, 
notunthstanding  Moriarty  v.  Martin,  (3  Ir.  Ch. 
B.)  that  as  to  the  appointed  shares  this  was  a  mere 
euperadded  condition,  and  thertfore  void;  and  that 
it  did  not  raise  the  case  of  election  in  favour  of  the 
grandchildren.  Held,  as  to  the  legacies,  on  the 
authority  o/3oughton  v.  Boughton,  (2  Ves.)  that 
there  was  an  express  condition,  and  that,  unless  this 
condition  was  complied  with,  Me  appointees  for- 
feited their  claim.  Biackett  v.  Lamb  adopted;  Mo- 
rial  ty  r.  Martin  commented  on. 


Dau  Euzabetb  Kma»  widow  of  the  late  Sir  Gilbert 
King,  having  under  her  marriage  settlement  a  power 
of  appdnting  by  will,  absolutely  among  her  diUdren, 
the  sum  of  j6  10,000,  by  her  will  made  in  18579  ex- 
;  erclSed  this  power  in  favour  of  all  her  children  (ex- 
cepting Sir  Gilbert  King,  her  eldest  son,  who  was 
amply  provided  for)  equally;  She  then  bequeathed 
three  legacies  to  each  of  her  three  sons,  George  King, 
James  Kltig  and  Robert  King,  Ibe  present  petitioners, 
to  be  paid  to  them  12  months  after  her  decease,  pro- 
vided that  tliey  should,  within  a  year  from  her  death, 
settle  both  the  legacy  and  each  of  their  shares  in  the 
appointed  fund  in  the  manner  mentioned  in  her  will, 
which  was,  that  these  sums  should  be  vested  in  trus- 
tees upon  trust  to  pay  interest  and  dividends  to  the 
petitioners  &r  thdr  respective  lives,  then  upon  trust 
for  their  issue  as  they  might  appoint.  In  default  of 
appointment  to  such  issue  equally;  and  in  default  of 
issue  then  upon  trust  tor  the  appointees  of  the  peti- 
tioners, with  the  proviso,  that  in  case  these  settle- 
ments were  not  made,  the  legacies  bequeathed  to  the 
petitioners  should  sink  into  the  residue  of  testatrix's 
property,  which  she  bequeated  to  her  daughter,  Jane 
King,  the  respondent*  Lady  King  died  fai  March, 
1863,  and  all  the  petitioners  declined  to  make  the 
prescribed  settlement  of  both  the  funds,  but  o^red  to 
settle  theur  respective  legacies  of  £1000  in  the  man- 
ner required  by  the  wiD,  and  filed  the  present  petition 
praying  that  they^ might  bedeclared  entitled  to  have  aiud 
legades  settled  without  settlmg  any  portionsof  the  sums 
appointed  to  them  under  the  power;  and  that  it  might 
be  declared  that  the  testatrix  had  no  power  to  attach 
or  attempt  to  attach  any  condition  to  the  sums  so  ap- 
pointed under  the  power;  and  that  it  might  be  dedar»d 
that  the  petitioners  did  not  forfeit  their  legacies  in  the 
event  of  their  refusing  to  settle  their  appointed  shares. 
The  respondent  contended  that  unless  both  sums  were 
brought  into  settlement  the  condition  was  not  com* 
plied  with,  and  that  therefore  the  petitioners  were  not 
entitled  to  those  legacies. 

Serjeant  Sullivan  (with  whom  was  E.  Johnstone) 
for  the  petitioners. — Thb  is  an  attempt  to  impose  in- 
directly a  condition  upon  the  appointment,  which 
clearly  cannot  be  done  directly.  This  proviso  b 
merely  a  superadded  direction,  and  is  void  not  only  in 
part  but  altogether.  The  Case  of  Woolridge  v.  Wool- 
ridge,  (Johnson  63)  where  it  was  held  that  the  pro- 
viso was  swept  out  of  the  will  for  all  intents  and  pur- 
poses, was  not  nearly  so  strong  as  this  case,  for  there 
the  testatrix  in  the  first  instance  makes  an  appointment 
which  is  not  authorized  by  the  power,  nor  did  she  con- 
template the  possibility  of  the  legatees  refu^ting.  In  our 
case  she  has  made  an  appointment  strictly  in  accordance 
with  the  terms  of  the  power,  and  has  actually  given 
the  legacies  over  on  an  event,  but  leaving  the  appointed 
shares — ^vide  Observations  of  V.  C.  Page  Wood  in 
that  casci  page  69,  as  to  the  principle  of  Carver  v. 
Bowles^  where  he  lays  down,  that  where  an  absolute 
appointment  is  made,  followed  by  restrictions  as  to 
the  same,  the  testator's  intention  will  be  frustrated. 
Mayer  y.  Townshend  (3  Beav.  443)  is  no  authority 
in  this  case,  for  there  the  testator  made  an  absolute 
gift,  which  he  qualified  by  restrictions  only  as  to  the  mode 
iu  which  it  was  to  be  enjoyed.  Tbo  case  of  Carver 
V,  Bowles  (2  R  &  M.  304)  is  exactly  the  same  as 
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Wwdridgev.Woolridgt,  BlackeU  v.  Lanib  (14  Beav. 
•182)  is  directly  ia  point  aud  rules  this  case*  Nor 
is  MofiaHy  y.  Martin,  (3 1.  Ch.  R.  19)  iDconsistent  with 
this  doctrine.  Vide  Fearan  v,  Fearouj  (3  Jr.  Ch.  lU 
16);  Stroud  Y.  Norman  {I  Kay,  313);  Reidv.Reid 
(26  Beav.  469). 

Brewster^  Q.G.  (with  whom  were  Chatlerton,  Q.C. 
and  Beeves)  for  the  respondent. — ^There  can  be  no 
qnestion  as  to  whether  bequests  can  be  made  subject 
to  the  performance  of  conditions  by  the  legatees.  The 
only  qnestion  that  can  arise  is,  has  the  condition  been 
properly  annexed  in  this  case?  It  is  clear  law  that  a 
residnary  bcqnest  is  not  a  gift  orer  unless  the  bequest 
Is  expressly  to  form  part  of  the  randne  on  non- 
performance, as  in  this  case.  It  is  clear  then  that 
this  case  is  exactly  within  the  authority  of  Wheeler 
y.Bingham  (3Atk.365)  before  Lord  Uardwicke;  and  of 
Lioyd  Y.  Branion  (3  Merivalo,  109).  This  is  a  real 
gift  over  and  not  oce  interrorem^  therefore  it  mnst  be 
enforced.  The  settled  money  would  belong  to  the 
children  immediately  on  LaJy  JEQng's  death,  in  default 
of  appointment  No  condition  could  therefore  be 
imp<Med  on  that  appointment;  bnt  it  is  not  so  as 
regards  the  testatrix's  absolute  property,  as  to  legacy 
npon  condition*  Vide  Topiin  v.  Duke  of  Portland  (1 
NcT.  B.  496;  s.a  32  L.  J.  R.  Ch.)  where  all  the  doc- 
trine as  to  powers  are  reviewed.  WoclridgeY.  Wool- 
ridge  is  not  appUcable  in  this  case,  vide  WhMer  y. 
Webeter  (2  Vei.  Jun.  367);  Reid  v.  lieid  (25  Beav. 
480);  Fearon  v.  Fearon,  (3  Ir.  Oh.  R.  19);  Jdori- 
arty  y,  Martin^  (ib.);  Sugden  on  Powers,  8th  Ed.,  p. 
581,  where  the  distinction  in  the  case  of  Carver  v. 
Bovolee  ia  discussed — the  testatrix  placed  no  condition 
on  the  appointed  fimd,  bnt  on  the  legacies:  the  only 
qnestion  now  is,  whether  these  petitioners  can  take 
these  legacies  without  performing  those  conditions? 

Ctoferfon,  Q.C,  same  side. — We  are  entitled  to  a 
decree,  whether  on  the  gronnd  of  election  or  on  the 
ground  of  an  express  condition.  If  the  case  of 
BlacktU  y.  Lamb  be  in  favour  of  the  other  side,  it  is 
in  direct  contravention  of  the  case  of  Moriarty  v. 
Marim^  decided  by  Lord  Chancellor  Blackbnme,  and 
approved  on  the  high  authority  of  Lord  St.  Leonards. 
The  case  of  Woobndge  v.  Wodridge  when  rightly  un- 
derstood is  in  favour  of  our  contention,  for  this  condi- 
tion was  imposed  on  the  legacies,  not  on  the  appointed 
shares. 

Johnstone  in  reply. — ^This  is  an  attempt  to  impose 
indirectly  a  condition  on  the  appointees  of  a  fund 
which  was  to  be  appointed  unconditionally.  This 
Conrt  cannot  sanction  an  attempt  to  fetter  such  a  fund 
contrary  to  the  express  and  long-established  rule  of 
law.  The  case  of  Blackett  v.  Lawh  is  decbive  on 
the  point,  and  has  been  adopted  in  the  case  of  Lang- 
slow  V.  Langulow,  (21  Beav.,  552).  This  condition 
cannot  be  retained  as  to  the  appointed  shares,  there- 
fore it  must  be  struck  out  altogether. 

Tbx  Lord  Chancellor. — ^There  seems  to  me  a 
good  deal  of  doubt  as  to  th'is  case.  The  books  show 
thai  no  condition  can  be  imposed  so  as  to  interfere 
with  the  disposition  of  a  tmst  fund;  bnt  the  testatrix 
conld  impose  any  condition  she  pleased,  on  the  dis- 
peeition  of  her  own  property.  It  is  a  common  case 
that  legatees  cannot  take  legacies  without  performing 
the  conditions  attaching  to  them;  but  then  can  a  con- 


dition be  imposed  on  the  appointees  of  a  fund  indirectly 
through  the  medium  of  a  legacy?  My  present  im- 
pression is,  that  this  cannot  be  done,  and  that  thia 
condition  cannot  therefore  be  enforced ;  bnt  the  cases 
of  Fearon  v.  Fearon  and  Moriarty  v.  Martin  cited 
at  the  bar  and  decided  here  may  nuse  a  distinction. 
The  cases  are  clear  that  the  ordinary  doctrine  of 
election  docs  not  apply  here. 

Cttr.  adv.  vutU 

June,  \2th. — ^Tbb  Lord  Chancellor  having  re^ 
viewed  the  facts  of  the  case  said:  This  is  a  question  as 
to  what  construction  the  Conrt  will  put  upon  the  con- 
dition, which  Lady  King  in  her  will  imposed  on  those 
who  took  a  share  in  the  sum  of  money,  over  wbick 
she  had  a  power  of  appointment,  and  whether  that 
condition  is  void  or  noL      (His  Lordship  read  the 
clause  from  the  marriage  settlement  giving  the  power.). 
The  will  recites  that  settlement.    (His  Lordship  here 
read  the  material  parts  of  the  will).     The  testatrix 
in  making  the  appointment  acted  strictly  in  accordance 
with  the  terms  of  the  power,  and  states  so  in  her  will, 
and  she  makes  a  complete  and  perfect  appointment  of 
all  the  funds  or  shares,  and  quite  within  the  compass 
of  the  power,  given  by  the  deed  of  settlement.     She 
directs  certain  bequests  to  be  paid  to  her  sons,  for 
their  sole  and  separate  use;  she  then  makes  other 
dispositions,  and  then  follows  the  express  condition,, 
that  these  legacies  are  not  to  pass  unless  the  legateea 
execute  a  settlement  of  both  the  tmst  fnnd  and  these 
legacies  in  accordance  with  the  directions  in  the  will^ 
but  are  to  be  absolutely  forfeited  and  snnk  in  the 
residue  which  is  specially  bequeathed.    We  have  here 
now  a   testatrix  validly  and    clearly  exercising  a 
power  of  appointment,  in  exact  accordance  with  the 
terms  of  her  power,  but  subsequently  endeavouring  to 
fetter  the  appointees  indirectly,  through  the  means  of 
a  condition  attached  to  a  legacy.    This  petition  is 
filed  by  three  of  the  appointees,  objects  of  the  power, 
wbc  contend  that  they  are  not  boand  by  these  con- 
ditions, but  that  they  are  absolutely  and  altogether 
void,  that  the  petitioners  are  entitled  to  take  both 
sums  absolutely,  and  that  this  proviso  ought  to  be 
struck  out  of  the  will  for  all  intents  and  purposes. 
This  is  a  question  of  some  importance,  and  raises  the 
question  of  election.    Now  as  to  the  grand-children, 
the  testatrix  did  not  give  any  snm  to  them,  she  only 
declares  that  she  expects  that  the  grand-children 
would  be  provided  for  by  their  fathers,  and  that  for 
that  purpose  they  would  only  settle  the  fnnd  as  she 
wished.     It  is  now  perfectly  establbhcd,  that  a  snper- 
added  declaration  and  expression  of  wishes  must  be 
struck  ont  of  the  will.  The  case  of  Carver  v.  BowleSt 
(2  R.  &  M.  307)  decides  this  question.   In  the  case  ot 
J^hidier  v.  Webster  (2  Ves.  Jan.  367),  the  Conrt 
omitted  any  reasons  for  its  dediion  (or  perhaps  the 
report  is  defective)  bnt  it  is  explained  by  BlackeU  v. 
Lamb  (14  Beav.)  which  is  as  near  this  case  as  one  can 
well  conceive;  where  the  Conrt  held  that  there  was  au 
absolnte  appointment,  and  that  all  the  rest  of  the 
clatse  were  mere  precatory  words,  and  that  the  child- 
ren were  not  bonnd  to  elect,  though  there  the  testator 
had  it  present  to  his  mind,  that  he  conld  not  execnto 
thb  power  in  favour  of  his  children.      (His  Lordship 
read  the  judgment  in  this  case  at  length.)    In  the 


184 


THB  IRISH  JURIST. 


caae  now  before  me,  I  must  on  the  authority  of 
Blacken  r.  Lambt  treat  this  condition  as  a  saperaddedl 
cohdition,  which  is  void  and  nseleas;  the  case  of, 
Morxarty  t.  Martm^  (3  Jr.  Ch.  R.,)  is  quite  irrecon- 
ciiable  with  Blackett  y.  Lamb,  and  overrules  it,  but  the 
latter  case  was  not  I  think  regularj  reported  when 
Mariarty  y.  Martin  was  decided*  However,  I  think 
1  may  say  now  the  recent  confirmation  which  has  been 
given  to  the  case  of  Blackett  y.  Lamb,  in  Langdow  y. 
Xan^^uT,(25Beay.562)strengthens the  case,  and  I  can- 
not treat  the  case  of  iforMir<yy.Jfarftn asovermling  it  | 
I  think  it  is  the  EngUsh  cases  I  am  bound  to  follow  more  | 
closely,  and  as  Tomkinaj.  Blane  (28  Beav.  422),  and 
Woc^ridge  v.  Woobidge,  go  on  the  very  same  ground, 
I  must  hold  that  these  cases  govern  this,  and  that 
there  is  here  no  question  of  election.  Another  ques- 
tion seems  to  me  to  arise  in  the  second  part  of  the 
case,  as  to  what  is  the  effect  of  the  express  condition, 
and  the  clause  •of  forfeiture  attached  to  the  legacies, 
and  whether  the  petitioners  can  claim  these  legacies, 
without  performing  theso  conditions.  The  question 
turns  on  the  case  of  Baughtan  v.  Boughton  (2  Yes. 
12,)  before  Lord  Hardwicke,  and  the  decision  in  that 
case  seems  to  be  decisive  on  this  point;  there  it  was  in 
e£fect  held,  that  a  person  could  not  take  as  both  heir 
and  legatee,  without  complying  with  the  condition  \n 
a  will,  which,  was  executed  so  as  to  pass  personal 
property  only.  (His  Lordship  read  the  judgment  in 
this  case  at  length).  The  case  of  ShecMonr.  Ooodrich 
(SVesey,  Jun.48i)  confirms  the  doctrine,  established 
in  the  case  of  Boughton  v.  Boughton.  I  cannot  dis- 
tinguish this  case  from  that  before  Lord  Hardwicke, 
it  was  a  much  stronger  case  than  this,  for  here  we 
have  no  informality  of  execution,  interfering  with  the 
effect  of  the  express  condition,  as  there  was  in  that 
case.  Sugden  on  Powers,  7  ed.,  152.  Under  all 
these  circumstances,  and  unless  I  directly  overrule  the 
case  of  Boughton  v.  Boughton,  which  I  am  not  pre- 
pared to  do,  I  cannot  hold  that  the  petitioners  can 
take  under  and  against  the  will ;  they  must  comply 
with  conditions,  and  settle  both  funds  in  accordance 
with  the  will,  or  they  must  forfeit  their  legacy;  and  I 
dismiss  this  petition,  but  without  costs. 

Decree  accordingly  • 


CBepoKted  b7  John  Hunroe,  Ea^,  Barrltter.at.  1  aw.] 

Cope  v.  Mognet. 

[Coram  Lefeoy,  C.J.,  Fioor,  C.B.,  0'Bimar.«  Hates,  J. 
FrrzoxRALD,  B.,  Huohis,  B.,  Deast,  B.»  and 
FrraasBALD,  J.] 

Tealamentary  Ouardiam — Probate  Act — Evidence — 
Kotice. 

The  Probate  of  a  unll  appoinling  testamentary  guar- 
dians, being  tendered  inevidittce,  under  theSBth 
section  of  the  Probate  Act^  asproqfofsuch  appoint- 
ment. Held,  that  it  was^^inadmimble;  and  Oiat  in 


order  to  come  within  the  terms  of  the  eedum,  the 
devise  or  other  testamentary  disposition  must  dirtctiy 

affect  real  estate* 
Held  also  (Lefroy,  O.J.,  dubitante,)  that  the  notice  to 

be  given  under  that  section,  must  spedjy  the  par- 

ticular  purpose  for  which  the  probate  is  to  be  given 

in  evidence. 
Irwin  V.  Oallwell  disapproved  of 

This  was  an  appeal  by  the  plainti£fi^irom  an  order  of 
the  Court  of  Common  Fleas,  made  m  tins  canse  oo 
the  8th  of  May,  1863,  allowing  with  costs  the  canse 
shown  by  the  defendant,  against  a  conditional  order 
obtained  by  the  plaintiflfs  on  the  16th  of  April,  1863, 
whereby  it  was  ordered  that  the  non-suit  had  for  the 
defendant  at  the  Nisi  Prius  sittings  of  Hilaiy  Term, 
before  the  Lord  Chief  Justice  of  the  said  court,  shonld 
be  set  aside,  and  a  verdict  entered  up  for  the  plain- 
tifis  pursnantto  leave  reserved;  or  that  a  new  trial 
be  had  on  the  ground  of  misdirection  of  the  learned 
judge.  This  was  an  action  of  ejectment  on  the  title, 
brought  by  the  plaintifis  atrainst  the  defendants,  on  a 
notice  to  quit.  The  summons  and  pUunt  was  issued 
in  the  names  of  <*  Francis  Robert  Cope,  an  infiuit,  nnder 
the  age  of  twenty-one  years,  by  Cecilia  Fhilippa  Cope 
his  mother  and  next  friend,  and  Sir  Thomas  StapleSy 
Bart.,''  against  **  Lawrence  Mooney,  administrator  of 
Michael  Henry  Connolly,  deceased;"  and  sought  to 
recover  a  certain  messuage  or  tenement  in  Fownes-«t. 
in  the  city  of  Dublin.  To  this  the  defendant  pleaded, 
that  the  plaintiffs  were  not  entitled  to  the  premises, 
but  that  they  belonged  to  the  said  Lawrence  Mooney, 
as  of  right.*  Issue  was  taken  on  this  traverse,  and 
the  parties  went  to  trial,  on  the  4th  February,  1863, 
before  the  Lord  Chief  Justice  of  the  Common  Pleas. 
The  first  witness,  who  was  the  plaintiff's  attorney, 
deposed  that  Michael  Henry  Connolly,  the  de^^ased, 
had  beeu  in  the  possession  of  the  premises  as  tenant 
from  year  to  year  of  one  Arthur  Cope,  that  he  died  ia 
1843,  leaving  Robert  Wright  Cope  Cope  him  surviving, 
who  rented  and  received  the  rents  till  his  death,  im 
1864;  and  that  he  was  succeeded  by  the  plaintiff, 
Francis  Robert  Cope,  his  only  son  and  heir  at  law. 
Witness  received  the  rents,  and  accounted  for  them  to 
the  minor,  since  his  father's  death.  The  plaintifis 
next  produced  from  the  registry  of  the  Court  of  Pro- 
bate, a  document  purporting  to  be  the  last  will  and 
testament  of  Arthur  Cope,  dated  7th  August,  1840, 
and  to  devise  the  tipid  premises  to  the  use  of  Robert 
Wright  Cope  Cope  for  life,  remainder  to  his  issue  in 
tail  male,  and  it  was  witnessed  by  two  persons  whose 
signatures  were  proved.  They  then  proved  serviee  of 
a  notice  in  the  terms  following: — 

Sir— Take  notice  that,  at  the  trial  of  the  issues  m 
this  cause,  the  plaintiffii  propose  to  give  in  evidenee 
the  probate  copy,  or  an  attested  copy  of  the  last  will 
and  testament  of  Arthur  Cope,  Esq^  deceased,  bearing 
date  the  7th  day  of  August,  1840;  and  also^  the  pro- 
bate copy  of  the  last  will  and  testament  of  Robert 
Wright  Cope  Cope,  Esq.,  deceased,  bearing  date  the 
22nd  of  June,  1854,  and  take  notice  that  this  notice 
will  be  used  hereafter  as  occasion  may  requke* 
To  Wm.  Mooney,  Esq.,         Dated  26th  d*y  of  Jan., 

attpmey  for  defendant  1 868,  W.  J.  Cooper, 

'    attorney  for  plainti£&. 
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They  then  tendered  the  probate  of  the  will  of  Robert 
Wright  Cope  Cope,  Esq.,  the  reooptioD  of  which  was 
objected  to  on  the  grounds,  that  the  notice  did  not  state 
that  the  said  probate  was  to  be  given  in  evidence  as 
proof  of  an/  devise  or  testamentarj  disposition,  nor 
did  said  notice  specify  the  particnlar  devise  which 
said  probate  was  intended  to  prove;  and  that  said 
DOtice  was  not  in  conformity  with  the  stat  20  &  21 
Yic,  c.  799  8-  6S;  and  that  to  prove  the  appointment 
of  testamentary  guardians,  a  will  must  be  proved  per 
tufes.  The  probate  was  read  subject  to  these  objeo- 
tioos,  the  learned  judge  stating  he  would  decide  the 
question  as  to  its  being  admissible  in  evidence  a3  proof 
of  the  will,  at  the  close  of  the  plaintiffs'  case.  The 
will  bore  date  the  22nd  of  June,  1854,  and  appointed 
the  pluntiff,  Cecilia  Philippa  Cope,  the  Earl  of  Gosford, 
and  another  who  had  since  died,  guardians  of  the  said 
FriDCts  Robert  Cope.  Service  on  the  defendant  of  a 
notice  to  quit  was  next  proved.  It  bore  date  the  26th 
April,  1862,  and  commenced  thus: — ^**  I  hereby  give 
you  notice  to  quit  and  deliver  up  to  me  on  behalf  of 
Fnmds  Robert  Cope  an  infant,"  &c.,  and  was  signed 
*  CedliaP.  Oope,  testamentary  guardian  of  said  Francis 
Robert  Cope,  on  behalf  of  said  Francis  Robert  Cope.' 
The  plaintiffs'  case  here  closed,  and  the  defendant's 
counsel  called  for  a  nonsuit  on  the  following  grounds: 

1.  Because  probate  cannot  be  received  in  evidence  as 
proof  of  the  appointment  of  testamentary  guardians, 
which  is  a  personal  relationship,  not  directly  and  ne- 
cessarily affecting  real  estate,  and  in  no  wise  the  kind 
of  testameotary  disposition  comprised  within  the  pro- 
visions of  the  68th  section  of  20  6  21  Vict,  c.  79- 

2.  Because  even  if  the  appointment  of  testamentary 
goardians  was  such  a  kind  of  disposition  tweeting  reid 
estate,  as  was  contemplated  by  the  provisions  of  the 
laid  so^ion,  yet  no  sufficient  notice  to  warrant  the  re- 
ception of  said  probate  in  evidence  had  been  served. 

3.  Becanae  the  notice  to  qnit  which  had  been  served 
on  behalf  of  Cecilia  P.  Cope,  one  of  the  testamentary 
guardians  ahme^  was  insufficient,  and  did  not  determine 
the  tenancy.  4.  Because  the  testamentary  guardians 
should  have  been  joined  as  co-plaintiffs.  The  learned 
jadge  intimated  his  intention  of  directmg  a  nonsuit 
on  the  first  ground,  viz.,  that  there  was  no  proof  of 
the  testamentary  guardianship.  The  plaintiffs  then 
msisted  that  the  question  should  be  left  to  the  jury, 
whether  said  Cecilia  P.  Cope  as  guardian  in  socage, 
and  also  as  natural  or  elective  guardian,  and  in  receipt 
of  the  rent,  had  authority  to  determine  the  tenancy. 
The  learned  jndge  declined  to  leave  any  question  to 
the  jury,  and  directed  a  nonsnit,  reserving  leave  how- 
ever to  the  defendants  to  move  to  set  aside  the  noii- 
ioit,  and  to  enter  a  verdict  for  them,  if  the  Court 
should  be  of  opinion  that  they  were  entitled  thereto 
upon  the  facta  stated.  On  the  1 6th  of  April,  the  plain- 
tiff obtained  a  rule  nbi  to  set  aside  the  nonsuit.  On 
the  2nd  of  May,  the  defendants  shewed  cause,  and 
after  argument,  the  conditional  order  was  set  aside, 
and  the  nonsnit  confirmed,  on  the  ground  that  the 
^)pointment  of  a  testamentary  guardian  was  not  a  de- 
vise *  of  or  affecting  real  estate'  within  the  68th  sec- 
tion of  20  &  21  Vic,  c  79*  No  opinion  was  offered 
on  the  other  points. 

From  that  <»^er  the  plaintiffs  now  appealed. 
BoMriibjff  Q.C.,  (with  him  /.  F.  Walker)  for  the 


appeal. — I.  The  probate  should  have  been  admitted 
as  proof  of  the  appointment  of  the  testamentary  guar- 
dians under  the  68th  section  of  the  Probate  Act.  The 
statute  1  Vic  c  26,  and  the  20  &  21  Vic.  c  79,  are 
in  pari  materia^  and  are  therefore  to  be  construed  to- 
gether.    By  the  first  section  of  the  foimer  Act,  it  is 
provided  that  the  word  '*will"  shall  extend  to  an  ap- 
pointment by  will,  or  in  the  nature  of  a  will,  an  exercise 
of  a  power,  and  ahso  to  a  disposition  by  will  and  tes- 
tament, or  deoUe  of  the  custody  and  tuition  oj  any 
child  by  virtueofthe  Act  14  j*  15  Car.  2,  c.  19;  and 
the  words  **  real  estate  "  shall  extend  to  messuages, 
lands,  hereditaments,  whether  of  freehold,  tenant  right 
or  of  any  other  tenure,  and  whether  corporeal,  incor- 
poreal or  personal;  and  to  any  estate,  right  or  interest^ 
(other  thou  a  chattel  interest)  therein.    The  appoint- 
ment of  guardians  by  will  confers  the  right  of  assum- 
ing the  possesnon  of  the  real  estate  to  the  use  of  the 
m^nt,  and  leasing  same  during  the  infants  minority, 
such  will  is  therefore  a  '*  testamentary  disposition  af- 
fecting real  estate  "  within  the  meaning  of  the  Pro- 
bate Act.  The  testamentary  guardian  appointed  under 
14  &  15  Car.  2,  c.  19,  has  just  the  same  authority, 
and  stands  in  the  same  position  as  the  guardian  by 
socage — Bedell  v.  Constable  ( Vangh.  1 79*)  As  regards 
the  guardian  by  socage,  the  rule  is  laid  down  thus — 
*' Tenant  in  socage  could  not  devise  or  demise  his 
land  in  trust  for  him  directly.     But  by  a  mean  and 
obliquely  he  can,  for  by  uooc  inciting  who  shall  have 
the  custody  and  for  what  time,  by  a  consequent  the 
land  follows,  as  an  incident  given  by  the  law  to  attend 
the  custody." — ^Vaughan,  178;  Swinburne,  266;  But- 
ler's  Co.  Litt,  88  b,  n  13.    He  may  let  and  set  the 
ward's  land  during  minority,  avow  in  his  name,  grant 
copyhold  estates,  and  the  like — ^Vaughan,182;  iSAoc^- 
land  y  Roger  (Cro.  Jac.  98).     So  he  may  maintain 
trespass  and  ejectment  in  his  own  name,  and  he  has 
therefore  not  merely  an  office  and  authority,  but  an 
interest  in  the  ward's  estote— i?ea;  v.  Inhabitants  oj 
OakUy  (10  East.  495)— per  Ellenborough,  C.  J.,  Be 
Johnstons  minors^  (2  Jones  &  Lat  233);  Shaw  r* 
Shaw,  (Vem.  &  Scriv.,  607) ;  M'Oreight  v.  M'Oreighi^ 
(13  Jr.  Eq.  314).    The  appointment  of  a  guardian  is 
therefore  such  a  testamentary  disposition  as  **  affects 
real  estate  "  within  the  meaning  of  the  Act.    But, 
even  if  there  had  been  no  evidence  of  the  appointment 
of  testamentary  guardians,  the  learned  judge  should 
have  left  it  to  the  jury  to  say,  whether  the  plaintifft 
being  called  *'  guardian  "  in  the  notice,  was  not  guar- 
dian in  socage,  or  guardian  by  election,  and  aa  such 
having  authority  to  determine  the  tenancy.     Guar- 
dian by  socage  does  not  necessarily  terminate  at  14, 
although  the  warcl  is  then  at  liberty  if  he  so  pleases,  to  elect 
another  guardian. — Rex  v.  Pearson,  (Andrews,  313). 
2.  On  the  second  point,  as  to  the  sufficiency  of  the 
notice,  the  case  oi Irwin  v.  Callwdl,  (12  Ir.  C.  L.  144), 
is  an  express  authority.     It  is  there  laid  down,  in  the 
unanimous  judgment  of  the  Court,  that  th^  notice  need 
only  state  that  the  party  giving  it  means  to  rely  on 
the  probate,  and  that  there  b  no  necessity  to  specify 
the  particular  purposes  for  which  it  is  to  be  used.    3. 
Although  the  notice  to  quit  b  signed  by  only  one  of 
the  testamentary  guardians,  thb  b  quite  snfficient. ' 
Each  guardian  is  complete  in  himself,  and  may  act 
I  without  the  others^^i-l  Swinburne,  pt,  3,  s.  7.     In 
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Effre  y.  Counters  of  Shaft^Hmry^  the  Lord  Chancellor 
Bays,  "  Where  several  guardians  are  appointed  by  will, 
each  of  them  seems  to  be  a  complete  gaardian,  like  the 
case  where  there  are  two  or  three  chnrchwardfens  of  a 
parish,  each  of  them  is  a  distinct  chnrchwarden.*'     So 
in  the  case  of  execntors,  each  is  complete  in  himself, 
— Bac  Abr.  Executor  D.;  2  Wms.  on  Exec  819; 
Nation  ▼.  Tozer,  (1  0.  M,  &  R,,  174).     So  notice  to 
quit  signed  by  one  joint- tenant  on  behalf  of  the  rest 
is  sufficient.— Z>oe  ▼.  HugJus^  (7  M.  &  W.  139); 
Wright  y.  Cuttemy  (5  East.  491);  Dot  v.  Chaplin, 
(3  Taunt.  120);  Doe  ▼.  Wheeler,  (15  M.  &  W.  623). 
4.  It  is  unnecessary  that  the  guardians  should  be 
plaintiffs  in  the  record.    The  seisin  is  in  the  infant — 
Doe  d.  Thomaay.  Roberta,  (16  M.  A  W.  778);  Mod- 
deny.   White,  (2  Term.  R.  159)^      He  may  senre 
notice  to  quit — Furlong,  L.  &  T.  598-^01,  and  sign 
it  himself.— 2>Mncan  v.  Couch,  ( 1  Ir.  Oir.  R.,  573). 
So  he  may  bring  ejectment  in  his  own  name. — Touch 
y.  Parsons,  (3  Burr.  1806) ;  Cole  on  Ejectment,  584 ; 
Adams  on  Ejectment,  64. 
J.  F.  Walker,  followed  on  the  same  side. 
John  CPHagan  (with  him  P.  Martin)  in  support  of 
the  judgment  of  the  Common  Pleas. — In  order  to  suc- 
ceed in  an  action  of  ejectment,  it  is  necessary  to  shew 
the  existence  of  a  tenancy:  a  proper  determination  of 
that  tenant ;  and,  further,  that  the  necessary  parties 
are  before  the  Court.    On  the  first  point  there  is  no 
oontroversy  in  this  case;   but  Important  questions 
arise  on  the  other  two.    The  argument  has  been  con- 
reniently  reduced  under  four  heads,  to  each  of  which 
it  is  necessary  to  advert    First,  then,  it  is  submitted, 
that,  under  the  68th  section  of  the  Probate  Act,  the 
probate  of  a  will  is  in  no  case  admissible  to  prove  the 
appointment  of  testamentary  guardians.     Prior  to  the 
new  Wills'  Act,  there  were  three  dlflfei^nt  species  of 
will»l-.(l)  those  devising  real  estate,  which  required 
that  the  tesUtor  should  be  21,  and  that  the  will  should 
be  attested  by  three  witnesses.     (2).  Wills  of  perso- 
nal estate,  which  might  be  made  at   14;    and  for 
which  no  attestation  was  required.      (8).    Wills  ap- 
pointing testamentary  guardians,  which  meraly  re- 
quired the  attestation  of  two  witnesses.      Prior  to  1 
Vict,  c  26,  there  can  be  no  doubt  but  that  wills  ap- 
pointing   testamentary    guardians  must  have  been 
proyed  jwr  testes.    Where  a  will  bequeathed  person- 
alty and  appointed  testamentary  guardians,  the  pro- 
bate was  not  sufficient  proof  of  the  latter  disposition, 
since  the  spuritual  court  had  no  jurisdiction  in  regard 
to  it.      The  Probate  Act  gives  the  Probate  Court 
jurisdiction  over  wills  devising  real  estate  under  cer- 
tain circumstances.    By  the  68th  section  it  is  provided 
that  where,  by  the  existing  law,  it  would  be  necessary 
to  produce  and  prove  an  original  will  in  order  to 
establish  a  devise  or  other  testamentary  disposition  of 
or  affecting  real  estate,  it  shall  be  lawful  for  the  party 
to  serve  notice  that  he  intends  at  the  trial,  4^.,  to  give 
in  evidence  the  probate  of  the  said  will,  Ac.  &c ;  and 
the  same  shall  be  sufficient  evidence  of  such  will,  its 
•  validity  and  contents,  &c  &c    The  question,  then,  is 
whether  a  will  appointing  testamentary  guardians  is  a 
devise  or  other  testamentary  disposition  of  or  affecting 
real  estate?  It  is  evident  it  is  not.     No  doabt  if  the 
infant  possessed  real  estate,  the  guardian  would  have 
the  custody  of  it.  But  this  is  a  mere  collateral  or  acci- 


dental result.  He  gets  it  by  the  law  and  not  by  the 
mxW^BedeU  v.  Constable,  (Vaughan,  178).  To  bring 
the  case  within  the  section,  the  will  must  affect  the  real 
estate  directly  and  not  obliquely.  Some  words  in  a 
will  relating  to* a  pedigree  might  affect  real  estate; 
would  this  bring  such  testamentary  disposition  within 
the  provisions  of  the  statute?  Having  regard  to  the 
plain  language  of  the  statute,  its  terms  mclnde  only  the 
first  class  of  wills  above  referred  to,  vis^  those  which, 
prior  to  1  Vict,  c  26,  required  attestation  by  three 
witnesses.  This  is  therefore  a  casus  omissus  in  the 
statute,  and  the  original  will  appointing  testamentary 
guardians  must  still  be  proved  per  testes.  (2).  Even 
if  the  probate  be  admissible  under  this  section,  no 
proper  notice  has  been  served  in  this  case.  The  no- 
tice, to  be  valid,  should  have  stated  the  particular  de- 
vise or  testamentaiy  disposition  which  was  to  be 
proved  by  the  prodaclion  of  the  probate.  The  sta- 
tute provides  that  the  party  is  to  give  notice  that  he 
intends  at  the  trial  or  other  proceeding  to  give  in  evi- 
dence as  proof  of  the  devise  or  other  testamentarj 
disposition,  the  probate  of  the  said  will,  ^  Ae.  Whal 
is  meant  by  the  devise  nntess  the  one  referred  to  in 
the  notice?  No  doubt  Irwin  v.  CaUvodl  seems  Of^poeed 
to  this  view,  but  that  case  is  open  to  be  reviewed  bj 
the  Court  of  Appeal.  The  party  on  whom  such  notice  ia 
served  might  be  willing  to  admit  the  probate  as  proof  of 
one  matter  and  yet  to  reject  it  as  proof  of  another.  It 
is  therefore  absolutely  necessary  that  the  particular  pur- 
pose for  which  such  probate  is  to  be  used  should  he 
stated  in  the  notice.  (8).  Supposing  the  probate  to 
be  used  and  the  testamentary  guardianship  established, 
yet  where  there  are  two  persons  acting  as  testamen- 
tary guardians,  signature  by  one  on  his  own  behalf  h 
insufi^ept.  The  notice  is  to  '*  ddiver  up  to  mf^  It 
is  signed  **  Cecilia  P.  Cope,  Testamentary  Gruaraian,** 
&C.,  and  there  is  no  notice  or  mention  of  there  being 
another.  The  notice  must  be  such  as  the  tenant  can 
act  upon  at  once  without  being  liable  for  future  rent, 
(per  EUenborough,  C.J.,  in  Eight  d.  Fisher  y.  Cut- 
hill,  (5  East.  496).  It  is  not  even  expressed  in  this 
case  to  be  given  by  one  on  behalf  of  the  others.  How 
was  the  tenant  to  know  but  that  the  other  would  dis- 
avow the  act  of  his  co-guardian  and  sue  him  for  the 
rent^  Testamentary  guardians  are  not  analogous  to 
executors.  They  stand  in  the  same  position  as  the 
guardian  in  socage.  By  the  express  terms  of  the 
statute  the  power  is  given  to  them  collectively,  and 
collectively  they  must  exercise  those  rights.  The  de- 
cision in  Eyre  v.  Countess  of  Shaftesbury,  (2  P.. 
Wms )  only  goes  to  this,  that  the  surviving  testa- 
mentary guardians  may  exercise  the  rights  given  to 
them  collectively.  This,  however,  is  evidently  distin- 
guisbable  from  the  case  in  which  all  the  parties  on 
whom  the  power  is  conferred  are  still  surviving,  and 
yet  it  is  exercised  by  only  one,  without  even  stating 
that  such  one  is  acting  on  behalf  of  the  others;  The 
expression  in  the  judgment  of  Eyre  v.  Countess  of 
Shaftesbttry  ihAi  each  is  a  complete  guardian,  is  a  mere 
dictum,  and  is  the  less  to  be  attended  to  as  the  anal* 
ogy  of  churchwardens  on  which  it  is  based  b  not  cor- 
rect— (Bums'  Ecc.  Law,  tit.  Churchwardens,  408  c.) 
In  almost  all  the  cases  cited  on  the  other  side,  where 
notices  were  served  either  by  one  of  several  joint 
tenants  or  executors,  it  purported  to  be  signed  by 
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one  on  the  part  of  all— 2>otf  v.  Hughes,  (7  M.  &  W., 
139):  no  aoch  intioiatioa  is  given  here.     As  aU  have 
co-ordinate  aathority,  the  tenant  might  have,  a  notice 
to  qait  served  on  him  bj  one  goardian,  and  an  action 
for  rent  brongbt  against  him  bj  the  other.   The  notice 
ihoold  therefore  be  served  by  all  the  testamentary  gnai^ 
dians,or  at  least  by  one  purporting  to  act  on  behalf  of 
aH   (4.)  The  testamentary  guardians  shonld  have  been 
made  parties  to  the  record.     The  authorities  are,  no 
doubt,  conflicting;  but  the  preponderance  seems  to  be 
10  fiivonr  of  the  doctrine  that  the  guardians  have  an 
98tate  in  the  infant's  land.      [Deoury,  B— Does  not 
this  conflict   with  the  first   branch  of  your  argu- 
ment ?2    Not  necessarily:  since  the  estate  or  interest 
taken  by  the  guardians  is  not  taken  dined§  under  the 
wilL     TesUmenUry  guardians  stand  in  the  same 
podtion  as  the  guardian  by  socage— (Vanghan,  179.)  | 
In  Rex  y.  SvUon,  (3  Ad.  &  £.,  612),  It  islaid  down 
that  the  guardian  in  socage,  after  entry,  has  the  legal  j 
eaute  to  the  use  of  the  infant.     In  Rex  v.  Oakley  ( 1 0 
East  494)  the  law  is  stated  by  Lord  Ellenborongh 
thus:  '^The  law  considers  a  guardian  in  socage  as 
CDtitled  to  the  possession  of  the  ward's  property,  and 
iiiGapable  of  being  removedjrom  it    So  also  in  Wade 
r.  Bakery  (i  Ld.  Raymond,  130).      He  may  bring 
trespass  and  ejectment;  i(  then,  he  has  not  an  estate, 
what  has  he?      If  there  be  no  guardian,  the  inAmt 
most  do  all  by  his  protein  ami      Guardians  there- 
fore having  the  estate  shonld  have  been  made  parties 
to  the  record— Doe  d.  Thanuu  v.  Roberts,  (16  M.  & 
W^  778).     (5).  It  was  further  argued  at  the  trial 
that  the  question  should  have  been  left  to  the  jury, 
whether  the  plaintiff^  having  signed  herself  guardian 
of  the  infant,  had  not  authority  as  guardian  by  socage 
or  bj  election  to  determine  the  tenancy.      This  point 
maj  be  answered  in  two  ways:  (1).  The  infant  here 
took  by  purchase,  and  guardianship  by  socage  can 
OfAf  exist  where  the  infant  takes  by  descent— (1 
Thomas  Go.  Litt  160).    (2.)  The  guardian  in  socage 
is  always  the  nearest  relation  to  the  infant,  who  can 
oot  bj  possibility  take  the  estate.      The  mother  can 
take  the  estate  under  the  new  law.      The  effi9ct 
therefore  of  the  Inheritance  Act  is  incidentally  to 
•bolish  guardianship  in  socage  altogether.      As  to 
guardianship  by  election  there  was  no  proof  of  age  or 
^ilitj  to  elect;  and  a  guardian  by  nature  or  nurture 
has  nothing  to  do  with  the  land — Pigot  v.  Oarnish, 
(Cro.  £li&  734).    See  further  Reid  v.  Kennedy,  (12 
It.  Law  Rep.  667).. 

P.  Martin  followed  on  same  side. 

BaUersbtf,  Q.G.,  replied. 

Mwf  4tth, — LvvBOT,  C.J.— In  this  case  we  are 
Qoaaimous  m  affirming  the  decision  of  the  Court  of 
Common  Pleas;  though  we  have  not  the  same  grounds 
for  arriving  at  that  conclusion.  Two  points  were 
principally  discussed  during  the  argument,  and  on  one 
of  them  we  are  unanimous  in  affirming  the  judgment 
of  the  Court  below,  via:_on  the  ground  that  the 
tppomtment  of  testamentary  guardians  does  not  come 
withiD  the  66th  section  of  the  Probate  Act.  It  was 
upon  this  ground  that  the  Chief  Justice  of  the  Com- 
>K>u  Pleas  rested  his  judgment  The  words  of  the 
section  are,  ^  in  any  action  of  law  where,  according  to 
the  existing  Uws,  it  would  be  necessary  to  produce 
ud  prove  an  original  will,  in  order  to  establish  a  de- 


vise or  other  testamentary  disposition  of^  or  affecting 
real  estates,  it  shall  be  lawfhl,''  &c;  now  it  is  insisted 
in  this  case,  that  the  real  estate  is  not  directly  affect* 
ed,  and  therefbre  it  does  not  come  within  the  terms  of 
the  section.    The  instrument  appomts  guardians,  and 
constitotefi  a  guardianship,  but  it  is  not  by  the  instm- 
ment  that  the  real  estate  is  affected.     Althongh  con- 
sequentially, the  appointment  of  guardians  affects  real 
estates,  it  is  not  by  virtue  of  the  instrument  that  the 
estate  is  affected.      Consequentially  and  incidentally, 
and,  I  might  say,  accidently,  the  real  estate  is  affect- 
ed, but  it  is  not  affected  directly,  and  therefore  the 
case  does  not  come  within  the  terms  of  the  68th 
section.    With  regard  to  the  second  point,  discussed 
'during,  the  argument,   viz: — the  sufficiency  of  the 
I  notice,  I  am  not  prepared  to  say  what  my  opinion 
j  might  be  if  I  had  to  consider  the  case  again.      The 
terms  of  the  section  are  general,  and  it  would  seem  to 
be  inserting  a  qualification,  not  required  by  the  section, 
I  if  the  notice  should  state  the  particular  purpose  for 
which  it  was  to  be  used.      However,  as  I  affirm  the 
I  judgment  of  the  Court  below  on  another  ground,  I 
do  not  feel  called  on  to  express  any  positive  opinion 
regarding  the  decision  in  Irwin  v.  CcdhoeiL 

Pigot,  C.B.,  said  that  in  this  case  the  Court 
were  unanimous  in  affirming  the  judgment  of  the 
Court  below.  On  the  first  point  argued  in  the  case, 
the  Court  were  entirely  agreed,  and  but  for  the  doubt 
expressed  by  the  Chief  Justice,  he  would  have  had  no 
hesitation  in  giving  his  opinion  against  the  validity  of 
the  notice.  Unless  it  were  to  be  stated  on  what  de- 
vise or  other  testamentary  disposition,  the  party  ser- 
ving the  notice  meant  to  rely,  some  words  of  the 
section  must  be  omitted.  The  notice  b  described  as 
a  notice,  not  that  he  intends  to  give  in  evidenoe  the 
probate  or  copy  of  the  will,  but  that  he  intends  to 
give  it  in  evidence  as  proof  of  the  devise  or  other 
testameniary  disposition;  and  the  words  which  foUow 
the  word  "  notice  "  in  the  68th  sec.,  and  define  what 
the  notice  is  to  be,  describe  its  nature  as  a  notice,  not 
only  that  he  intends  to  produce  the  probate,  but  that 
he  intends  to  produce  it  as  proof  of  the  devise  or  other 
testamentary  cUspositiofu  The  devise  or  other  testa- 
mentary disposition  is  that  mentioned  in  the  last  ante- 
cedent part  of  the  section,  in  which  reference  is  made 
to  any  devise  or  other  testamentary  disposition  of,  or 
affecting  real  esute.  The  party  must  therefore  specify 
in  bis  notice,  that  he  intends  to  give  in  evidence  at 
the  trial  the  probate,  &&,  as  proof  of  the  devise  or 
other  tesumentary  disposition,  to  establish  which  in 
proof  he  intends  to  ns^  these  documents.  Acts  of  Par- 
liament are  to  be  construed  like  all  other  documents, 
according  to  their  grammatical  construction,  assisted 
by  the  context  of  other  portions,  unless  there  be  some- 
thing in  the  document  itself  which  presents  an  incon- 
sistency, in  which  case  the  course  is  only  to  depart 
from  that  construction  so  far  as  the  inconsbtency  ren- 
ders it  necessary.  According  to  this  view,  the  notice 
must  describe  not  merely  the  intention  to*  give  the 
probate  in  evidence,  but  also  the  devise  or^  other  tes- 
tamentary disposition,  in  proof  of  which  it  is  intended 
to  use  such  document.  This  68th  secUon  is  substitu- 
ted for  the  31st  section  of  the  Common  Law  Procedure 
Act,  1856,  by  which  it  was  enacted,  that  the  probate 
or  letters  of  administration  should  be  sufficient  evi- 
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dence  of  the  will  and  its  eontents,  proTided  the  party 
intandiDg  to  use  such  probate,  had  giyen  sereii  days 
notice  of  his  intention  to  the  opposite  party.    This  is 
not  a  mere  re>  enactment  of  that  section,  for  the  im- 
portant words  "  as  proof  of  the  devise  or  other  testa- 
mentary disposition"  are  superadded.     Why  should 
these  words  have  been  intrcNdaced  unless  th^  are  in- 
tended to  have  some  meanmg?   The  person  on  whom 
tho  notice  is  served  may  elect  whether  he  will  have 
the  will  proved  or  not;  and  it  is,  therefore,  reasonable 
that  the  notice  should  spedfy  the  purpoie  for  which 
the  probate  is  intended  to  be  given  in  evidence.    The 
party  may  have  no  intention  of  objecting  to  the  pro- 
bate, so  far  as  certain  portions  of  the  will  are  concern- 
ed.     A  will  may  be  good  in  part,  and  bad  in  part; 
part  may  be  forged,  and  part  genuine;  and  if  the  will 
be  validly  executed  the  party  may  have  no  objection 
to  the  latter.     The  rule,  it  is  argued,  may  be  easily 
violated  by  the  party  stating  in  the  notice,  that  he 
means  to  rely  on  all  the  dispositions.     The  objection, 
however,  is  obviated  at  once,  by  reference  to  the  69th 
section,  which  gives  the  Ck>urt  a  discretionary  power  in 
determming  wno  is  to  pay  the  costs  of  proving  the 
will    In  this  case  it  should  have  been  stated  that  the 
will  was  only  required  to  prove  the  appointment  of 
testamentaiy  guardians.      On  this  point  the  Court  of 
Ck>mmon  fleas  pronounced  no  opinion,  considering 
themselves  bound  by  the  judgment  in  Irwin  v.  Call- 
vM.      This  being  a  Court  of  Error,  is  not  bound  by 
that  decision  while  it  is  called  to  express  its  opinion 
on  that  case  although  this  is  not  an  appeal  from  the 
Court  of  Queen's  Bench*    As  regards  the  other  point 
argued,  the  Court  is  of  opinion  that  a  will  appointing 
testamentary  guardians  does  not  come  withm  the 
words  *'  of  or  affecting  real  estate."    The  testamentary 
disposition  in  that  section  Is  a  testamentary  disposi- 
tion affecting  real  estate  direcUy.     If  the  Legislature 
contemplated  the  appointment  of  testamentary  guar- 
dians as  within  the  section,  they  have  not«80  express- 
ed themselves.      It  is  a  eaaua  omiaeui  in  the  Act; 
whether  it  were  intended  or  not,  that  the  section 
should  apply  to  such  a  testamentary  disposition,  it 
does  not  come  within  its  terms.      There  could  be  no 
person  before  the  Court  on  the  granting  of  the  probate 
of  the  will,  adverse  to  the  appointment  of  the  testa- 
mentary guardians  named  therein,  whether  the  will 
related  to  real  or  personal  property.   On  these  grounds 
the  decision  of  the  Court  of  Common  Pleas  must  be 
affirmed  with  costs. 

Order  aUtrmid, 


17  4*  18  Ftcf.,  c.  103.— [Monahan,  CJ.,  Figot, 
C.B.,  &  Ball,  J.,  dissentientibns.] 


CRcpocMbr  J.  Field  JbhiutoD,  Swi..  Barriftwat-Liw.] 

[Coram  MoirAHAN,  C.J.,  Pioor,  0.B,,  and  Ball, 

EeOGH,    ChBISTIAN,    JJ.,     AND    FnzaiRALD     AMD 

Dbast,  B.B.] 

Thk  Qozen  v.  Cbostbwaitx. — June  6. 

Quo  warranto — Towns  Improvement  Act^  sf.  17  ^  18 
Yia.^  c  IQ^'-'Franchise-^Femaka. 

Women  are  moapdbU  of  voting  at  the  deetion  of  Town 
ComtrtUeiotierSf  under  the  Towns  Improvement  Ad, 


Ebbob  from  the  Court  of  Queen^s  Bench.  The  par- 
ticulars of  the  case  together  with  the  arguments  in  the 
Court  below,  will  be  found  reported  in  0  Ir.  Jur.  N.S., 
148. 

Ball,  Q.Cand  Ckaiis  for  the  pluntiC— The  grounds 
upon  which  the  Court  below  held  that  women  were 
entitled  to  vote  at  the  election  of  commissioners,  under 
the  Towns  Improvement  Act  were — 1,  the  occurrence 
of  the  word  "  person,''  ex  viiermiwL    2.  The  expres- 
sions in  the  glossary  of  the  Act     8.  The  analo{^  of 
the  Poor  Law  Act    Whatever  interpretation  ^  given 
to  the  wor^  <' person''  in  the  22nd  sec.,  must, be  put 
on  it  in  the  25th  section.     The  glossary  has  the  sav- 
ing '*  unless  there  be  something  in  the  subject  or  con- 
text repugnant  to  such  construction."     In  the  Poor 
Law  Act,  it  is  said  male  shall  include  females.  {BaU,  J. 
•^Can  you  construe  this  Act  by  the  Poor  Law  Ao, 
they  not  bemg  in  pari  maieridT]    No,  but  this  is 
meeting  the  argument    Again,  by  the  Poor  Law  Act 
females  are  expressly  excluded  from  being  guardians. 
SUtutes  are  to  be  constreed  with  reforence  to  the 
principles  of  the  common  law. — Dwarris  on  Statutes, 
p.  564.     Then  what  is  the  common  law  on  this  sub- 
ject?   The  position  of  females  is  one  of  protection, 
not  of  privilege.    They  are  prevented  from  voting  for 
offices  partoking  of  the  character  of  government,  for 
offices  which  concern  the  administration  of  government 
or  the  morals  of  the  people.     They  cannot  vote  for 
members  of  parliament,  or  be  members  of  parliament. 
Mr.  Christian  in  a  note  to  bis  edition  of  Blackstone'a 
Commentaries,  p.  445,  denies  the  truth  of  the  state- 
ment in  the  text,  that  the  female  sex  is  a  favourite  of 
the  laws  of  England.     The  maxim  that  Acts  of  Par- 
liament regarding  the  franchise,  are  to  be  constmed 
favourably,  does  not  apply  to  females,  political  incapa- 
city being  their  normal  condition.     The  Beform  Bill 
introduc^  the  expression  **  every  male  person."    The 
first  statnte  which  according  to  Mr.  Hallam  interfered 
with  the  constitution  of  Parliament,  was  the  7  Hen. 

IV.  c.  15.  [Deaey,  J5.— What  do  you  say  disquali- 
fies peeresses  from  sitting  and  voting  in  Parliament?] 
A  disability  mherent  in  their  sex.  8  Hen.yi.c  7« 
— ^'In  many  cases  multitudes  are  bound  by  Acts  of 
Parliament  which  are  not  parties  to  the  elections  of 
knights,  citizens,  and  burgesses,  as  all  they  that  have 
no  freehold,  or  have  freehold  in  ancient  demesne;  and 
all  women  having  freehold  or  nofireehold,  and  men 
within  the  age  of  one  and  twenty  years,"  &c.  4  Inst 
p.  5.  We  say  the  disability  in  women,  is  the  same 
as  the  disability  imposed  on  a  minor.  It  may  be  asked 
how  can  the  sovereign  be  a  female?  The  diffisrence 
is  shown  by  Montesquieu.— Co/^  j-  Qhver  v.  Bishop  of 
Coventry  and  Lichfidd,  (Hobart's  Rep.,  148);  Olive 

V.  Ingram,  (2  Strange,  1 1 14).  [JfonoAon,  CUT.— 
It  wa^  held  there  that  a  woman  could  vote  and  could 
be  a  sexton.]  The  duties  within  the  churoU  are 
nmply  ministerial,  seating  the  people.  There  is  no 
doubt  that  offices  can  be  held  and  roted  for  by  women, 
the  duties  of  which  are  discharged  by  deputy.-r>22.  ▼• 
Lady  Braughton,  (3  Eeble,  32).  There  are  duties 
set  out  in  the  42nd,  47th«  and  75th  sees,  of  the  Act 
which  females  oould  not  discharge.    [Monahan^  CJ* 
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—There  maj  be  things  in  the  dntiea  of  the  commis- 
•ionen,  which  wonld  be  repognant  to  the  flBelings  of 
women,  but  the  votiog  might  not]  Contesting  elec- 
tion wonld  bo.  By  section  28  of  10  Vie.,  c.  16,  which 
is  incorporated  with  this  Act,  there  are  two  questions 
whith  maj  be  uked  of  any  voter,  one  of  which  can- 
not be  pat  to  a  proxy.  A  lady  if  elected  a  commis- 
rioner,  wonld  have  the  right  to  be  elected  chairman  of 
the  commissioners,  and  the  chairman  must  be  a  jnstice 
of  the  peace, — section  29.  IChristian,  J*. — The  sec- 
tion says  that  the  Lord  Chancellor  may  select  any  of 
the  commisooners  to  be  a  justice  of  the  peace.]  The 
present  oommission  of  the  peace,  is  a  translation  from 
the  old  Ladn  commission,  which  has  the  words  **  fadrum 
aUquemJ^  A  justice  of  the  peace  is  an  esqnire — 1  Bla. 
Com.  p.  406.  The  other  side  will  not  show  an  in- 
stance in  which  a  woman  was  a  jnstice  of  the  peace, 
•od  did  not  hold  it  by  some  hereditary  tennre.  [Ball^  J. 
—It  does  not  follow  that  the  Lord  Chancellor  wonld 
tppomt  a  fomaie.]  [CftrMftan,  J. — A  strong  argu- 
ment in  your  favour  might  be  made  on  the  4th  section.] 
The  Legislature  would  have  expressly  confined  the 
office  of  commissioners  to  males,  if  they  did  not  sup- 
pose that  the  words  used  sufficiently  excluded  females 
from  voting. 

Heron,  Q.C.  and  JelUit  contrail  Mr.  Crosthwaite 
was  properly  elected.   We  may  keep  within  the  Towns 
Improvement  Act,  or  go  ontside  of  it  and  compare 
with  it  recent  legislation,  on  different  franchises.  Par- 
liamentary, municipal,  voting  for  churchwardens,  dsc. 
Wherever  ladies  have  not  the  right  to  vote,  they  are 
excluded  ia  express  words.     So  under  the  Reform  Act 
and  the  Municipal  Corporation  Act.  The  preamble  of  this 
Act  reads—'*  Whereas  it  is  expedient  to  make  better 
provision  for  the  paving,  lighting,  drainiug,  cleansing, 
sspplying  with  water,  and  regulation  of  towns  in  Ire- 
Und,'^  showing  that  it  concerns  matters  of  local  man- 
agement, and  has  nothing  to  do  with  politics.    Prima 
fade  the  Commissioners  shonld  be  elected  by  persons 
possessing  property  within  the  parish.  The  machinery 
by  which  towns  are  to  be  brought  under  the  Act  is 
contamed  in  the  4th  and  following  sections.     There 
is  no  doabt  that  the  twenty-one  persons  who  are  to 
apply  to  the  Lord  Lieutenant,  must  be  males*    By 
the  6th  section  the  notice  of  meeting  set  out  in 
schedule  A  must  be  given.     \^M<maha%  CJ. — ^There 
would  be  nothing  in  the  nature  of  the  thing  to  prevent 
women  from  taking  part  in  the  first  step  unless  it  were 
agunst  the  policy  of  the  Act]     [  Chriefian,  J. — ^The 
7th  section  uses  language  as  general  as  the  22nd,  and 
would  therefore  include  females  by  your  argument, 
bat  you  have  that  explained  to  mean  males.]    There 
b  a  distinction.     The  7th  section  would  bear  the 
Bfme  constmetion;  bnt  that  by  the  notice  in  schedule 
A,  no  person  is  to  be  summoned  but  a  male  of  full 
age.    The  qualification  under  the  twenty-second  see- 
tion,  is  different  firom  that  under  the  fourth.     IChrie- 
ban,  J, — If  the  Legislature  meant  a  distinction  be- 
tween section  seven  and  section  twenty-two,  why  did 
they  not  express  it  in  section  seven  by  using  the  word 
^  maks?"]     There  is  not  any  substantial  dlfibrence 
between  the  interpretation  of  the  Poor  Law  Act  (1  & 
9  Vict  c  56)  and  this  Act.    In  the  former  women 
get  the  franchise  by  means  of  the  general  words,  and 

b  this  same  maaner  in  thia  Act  the  words  are  ^'eveiy 


person  of  full  age  who  shall  have  occupied,"  <^. 
There  is  no  authority  for  excluding  females  from  words 
including  both  male  and  female.  In  section  eighty 
of  the  Poor  Law  Act,  the  word  "  him  "  occurs.  We 
are  pressed  by  the  argument  that  if  we  be  right,  women 
are  also  qualified  to  be  commissioners.  That  is  not 
necessary  to  the  present  argument.  If  the  office  be 
inconsistent  with  the  character  of  the  sex,  a  different 
construction  may  need  to  be  put  on  the  25th  sect. ;  bat 
there  is  internal  evidence  that  it  was  not  intended  that 
women  shonld  be  commissioners,  because  the  word 
householder  is  in  sec.  25 — ^*  also  any  householder,  or 
occupier  of  fall  age,"  &c>  [ifono^a/i,  C,J. — What 
is  there  in  the  previous  part  of  the  section  to  exclude 
women?]  The  maxim  noedtura  sociie  applies.  In 
the  Reform  Act,  the  right  to  vote  is  given  to  male 
persons  of  full  age.  So  of  8  Hen.  Y I.  c.  7*  In  the 
Municipal  Corporation  Act,  3  &  4  Vic,  c  lOS,  s.  30, 
the  franchise  is  given  to  every  man  of  full  age,  who 
shall  be  an  inhabitant  householder.  From  these  two 
franchises,  women  are  expressly  excluded.  Another 
is  that  under  4  &  5  Vic.,  c.  90,  s.  43,  where  the  words 
are  '*  every  parishioner,"  and  women  vote  under  that  * 
Act, — **  A  feme  sole,  liable  to  church  rates,  &c^  may 
vote  on  the  election  of  a  churchwarden." — ^Finlay  on 
Churchwardens,  p.  25.  [CAruttan,  J* — Is  it  conceded 
as  a  fact,  that  women  do  vote  for  churchwardens?]. 
It  ia.—jR  V.  Stubbs  (2  T.  R.  395)  decided  that  a 
woman  might  be  an  overseer  of  the  poor.  It  was 
argued  there  as  here  that  the  duties  of  the  office  were 
inconsistent  with  the  decency  of  the  sex ;  but  Ashnrst,  J. 
in  giving  judgment,  says,  ''  The  only  question  then 
is,  whether  there  be  anything  in  the  nature  of  the 
office  that  should  make  a  woman  incompetent,  and  we 
think  there  is  not.  There  are  many  instances  where 
in  offices  of  a  higher  nature,  they  are  held  not  to  be 
disqualified,"  ^&c. — Olive  v.  Ingram^  is  fully  reported 
in  7  Mod.  Rep.,  263,  and  at  p.  265,  Page,  J.  says, 
"I  see  no  disability  in  a  woman  from  voting  for  a 
parliament-man."  Whether  women  may  be  commis- 
sioners is  a  question  that  may  arbe  at  a  future  time. 
What  is  contended  is,  that  persona  who  have  property 
in  the  place  are  to  elect  those  who  shall  take  care  of 
the  paving,  lighting,  &c  The  Chief  Justice  m  the 
Court  below  expressly  confined  his  observations  to  the 
Act  itself,  and  the  constrqption  of  the  Act  Women 
are  excluded  by  positive  enactment  in  3  &  4  Wm.  4, 
c  91,  s.  1.  It  was  intended  by  the  Act,  that  women 
were  not  to  be  admitted  to  the  first  meeting,  which 
would  be  one  of  discussion,  bnt  were  to  take  part  in 
the  subsequent  voting  where  there  wonld  be  no  dis- 
cussion.   In  England  the  towns  are  governed  by  local 

Acts.    [Fitzgerald,  B Since  the  9  Geo.  IV.  c  82, 

has  this  claim  ever  been  made?]  We  cannot  telL  In 
Kingstown  the  women  have  been  exercising  thb  fran- 
chise for  five  yean  back. 

Curtis  in  reply. — It  is  said — 1.  That  the  Commis- 
sionerships  created  under  this  Act  relate  only  to  private 
property.  2.  That  it  does  not  foUow  that  women 
wonld  have  the  right  to  be  elected  commissioners  under 
section  25.  The  title  of  the  Act  is  the  answer  to  the 
first  argument — -the  chairman  shall  be  a  jnstice  of  the 
peace.  [BM,  /. — Not  ehaXl^  but  may,  if  the  Lord 
Chancellor  chooses.]  There  is  a  power  to  impose 
fines.    The  other  side  have  not  answered  onr  chaileuge 
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to  show  a  case  where  a  woman  was  a  jnstice  of  the 
peace,  and  did  not  bold  the  office  by  some  hereditary 
tenure.  My  answer  to  the  second  argument  is,  that 
the  glossary  has. given  a  separate  definition  of  the 
word  **  hoQseholder  *'  and  no  definition  of  the  word 
**  occnpier,"  denoting  the  sex.  It  is  said  by  them  to 
oxplun  an  incongruity  which  exists  only  in  their  own 
argument,  that  women  were  not  to  be  admitted  to  the 
first  meeting,  but  were  to  take  part  in  the  subsequent 
voting.  {^Christian^  J. — What  very  much  presses 
against  you  in  my  opinion  is,  that  the  Legislature  ex- 
pressly and  twice  over  (not  once  which  might  happen 
by  accident,  but  twice  over)  have  excluded  women  in 
the  two  stages  of  considering  if  the  town  shall  be 
brought  under  the  Act,  but  after  that  the  matter  is 
left  to  stand  on  the  general  language  of  the  glossary.] 
[Deodfy,  B, — And  not  only  so,  but  the  proposer  and 
seconder  must  be  householders.]  The  women  in 
Kingstown  have  been  voting  only  in  the  one  ward  of 
Glasthnle. 

Cur.  adv.  vuU. 

The  Court  desired  to  hear  the  question  re  argued  by 
one  counsel  on  each  side. 

June,  loth.— Ball,  Q.0 ^The  assignee  of  tenant 

by  courtesy  or  dower  is  within  the  letter  of  the  statute 
of  Gloucester,  yet  no  action  of  waste  shall  be  brought 
by  the  heir  against  him.  Why  is  he  not  liable?  Not 
because  he  is  not  within  the  statute,  but  because  he  is 
not  liable  by  the  common  law.  Dwarris  on  Statutes, 
p.  665.  Acts  in  part  materia  are  to  be  all  construed 
together.  This  holds  of  Acte  relating  to  the  franchise. 
It  holds  of  the  revenue  laws.  Thus  though  one  Act 
made  unstamped  paper  totally  void,  another  made  a 
provision  to  make  it  good.  Again,  an  expired  or 
even  repealed  statute  may  be  used  to  explain  an 
existing  and  operative  one.  Dwarris,  page  669, 
There  is  no  provbion  as  to  sex  in  the  9  Geo.,  lY.  c, 
82.  [Deasif,  B. — referred  to  the  6th  section.] 
[^MoruAan,  C../*.— There  is  no  glossary.]  [^Chnstiaiiy 
J.J  referred  to  Lord  Brougham's  Act,  13  and  14  Vic, 
d  21,  as  doing  away  with  the  distinction  between 
Acts  which  have  and  those  which  have  not  a  glossary.] 
The  Municipal  Corporation  Act,  the  3  &  4  Vict., 
c  108,  preserves  the  operation  of  the  9th  Geo.  IV. 
c.  82,  and  extends  it  to  boroughs  named  in  the  sche- 
dules G.  &  H.  The  Commissioners' Clauses  Act,  1847, 
10  Vict,  cap.  16y  is  the  first  statute  which  really 
operates  on  the  present  election,  and  in  the  glossary 
to  it  **penon,"  is  defined  to  include  corporation. 
Then  comes  the  Towns  Improvement  Clauses  Act, 
1847,  10  &  11  Vict,  c  34.  lAfanahan,  C.  J.— I 
am  not  quite  sure  that  if  yon  be  right,  the  same  con- 
struction ought  not  to  be  given  to  the  Poor  Law  Act] 
« Unless  there  be  something  in  ihe  eubject  or  context, 
repugnant  to  snc|i  construction,"  are  the  words  used  in 
these  Acts.  The  Poor  Law  Act  does  not  use  them, 
but  has,  "except  where  the  context  excludes  such 
eonstructiou."  [^Chriatian,  J. — Context  keeps  yon 
within  the  statute:  subject  sends  yon  out  of  it]  See 
the  absurdity  of  allowing  a  female  to  be  an  engineer, 
iurveyor,  &c.  Section  28  of  10  Vict,  c.  16,  is  the 
section  under  which  these  ladies  voted,  and  by  that 
it  is  enacted  that  the  voting  b  to  commence  at  nine 


o'clock  in  the  forenoon,  and  close  at  four  o^clock  i^ 
the  aflemoon,  unless  in  case  of  riot  or  obstruction- 
The  questions  which  may  be  asked  are  1 .  Are  yon  the 
person  assessed?  2.  Have  you  already  voted?  and 
a  false  answer  to  either  of  these  questions  is  a  mis- 
demeanour, and  in  Scotland  perjury,  for  this  Act  la 
not  confined  to  Ireland.  With  respect  to  the  manner 
of  carrying  out  the  Act,  there  is  a  similar  section  in 
the  stotute  of  Geo.  IV.,  with  the  difierence  that  the 
rating  is  made  at  a  vestry,  and  here  it  is  for  the  re- 
lief of  the  poor;  and  there  is  a  notice  under  that  Act, 
concerning  the  persons  who  are  to  vote.  [ifonnAan, 
C.J. — That  notice  leaves  out  a  very  important  portion 
of  thi^  one,  the  declaring  who  may  vote.]  Sappoeing 
there  were  three  classes  mentioned  in  section  t*  and 
two  in  the  Bchedule  A,  could  it  be  said  that  the  sche- 
dule was  to  exclude  one?  The  schedule  operates  by 
showing  that  the  common  law  is  presupposed  to 
operate.  There  are  only  five  towns  in  all  Ireland  ex* 
eluded  from  the  Towns  Improvement  Act  Is  the 
whole  policy  of  the  law  to  be  sun-endered  on  the 
strength  of  an  expression  in  an  interpretation  clause? 
Heron,  Q.C.— it  is  said  that  there  is  an  inherent 
disability  in  women  to  exercise  the  franchise.  Women 
vote  for  churchwardens  and  sextons,  both  common  law 
franchises.  Coming  to  the  recent  legislation,  women 
vote  for  poor  law  guardians.  [J?a/^  J. — The  objec- 
tion is  confined  to  government  franchbe.]  From  the 
time  of  Henry  111.,  of  Simon  de  Montfort,  women 
were  excluded  from  the  parliamentary  franchise,  either 
by  direct  legblation  or  by  the  language  of  the  writs, 
which  the  Crown  bsued  to  those  who  should  summon 
the  parties,  who  were  to  elect.  A  writ  of  A-D^  1 254, 
the  form  of  which  is  used  to  the  present  day,  b  given 
in  May's  Parlbmentary  Practice,  p.  22.  It  requires 
the  sheriff  '*  to  cause  to  come  before  the  king's  council, 
two  good  and  discreet  knights  of  bb  county,  wi^om 
the  men  of  the  county  shall  have  chosen  for  this  pur- 
pose," &c  This  is  the  original  of  Parliament  The 
two  knights  make  the  first  truce  of  representation. 
[FitzgeraldyB. — Do  you  mean  to  say  there  was  no  com- 
mon law  before  that,  as  to  representation.]  There  b 
no  analogy  to  this,  of  representation  in  ancient  Greece, 
or  in  ancient  Rome,  or  in  the  middle  ages.  [Deasy, 
J5.— It  was  doubted  down  to  the  reign  of  Henry  VIIL, 
whether  a  woman  could  wear  the  crown.]  It  was 
doubted  in  revolutionaiy  times:  inter  arma  leges  sHenL 
In  the  two  eariiest  statutes,  the  qualification  b  given 
expressly  to  males.  Then  in  the  Reform  Act  [Deasy^ 
B. — Do  yon  contend  that  females  could  vote  before 
these  Acts?]  No:  these  Acts  with  the  Reform  Act, 
mean  this,  that  if  there  was  an  inherent  incapacity  in 
women  to  vote  foi  members  of  Parliament,  it  would  not 
have  been  necessary  to  nse  the  words  "every  man,'' 
[^Keogh,  J. — Perhaps  they  did  so  in  the  Reform  Act, 
because  there  was  at  that  time  a  party  claiming  the 
franchbe  for  women.]  If  there  was,  it  |iad  not  mneh 
influence.  There  are  only  two  offices  of  thb  kind 
which  women  cannot  exercise.  They  have  not  the 
Parlbmentaiy  franchise,  and  they  cannot  serve  on 
juries;  and  by  3  &  4  Vic,  c.,  21,  the  Jmors*  Ao(  the 
qualification  b  confined  to  men.  lA/onahan,  C.  J. — 
All  the  franchises  by  yonr  argument  have  been  created 
or  regulated  by  statute.  There  b  no  doubt  that 
whenever  they  commenced  there  is  no  trace  to  be 
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foand  of  a  woman  exei-cising  such  a  fraDchUe;  yoa 
may  say  in  the  same  way,  women  hare  in  all  times 
served  the  office  of  sexton,  and  there  was  one  heredi- 
tary sherifT,  the  Goantess  of  Pembroke.     It  occurs  to 
me  there  is  a  code  of  which  this  Act  is  only  a  part, 
and  the  question  is,  what  is  the  fair  construction  of 
these  Acts  as  a  body.      I  do  not  see  a  great  deal  of 
difference  between  the  duties  of  a  poor-law  guardian 
and  those  of  a  town  commissioner.      Our  poor-law  is 
of  very  short  duration,  and  there  has  been  no  deci- 
sion of  a  Court  of  law  on  the  question,  whether 
women  may  vote.]      They  have  voted  since  1638. 
[Monahan,  CJ. — It  appears  to  me  that  the  Legisla- 
ture bating  at  such  a  remote  period,  confined  the 
franchise^  to  males,  was  a  kind  of  declaration,  that 
females  were  understood  to  be  excluded.]    {Christian. 
/.—Read   the  words  of  the  statute  of  Henry  VL 
which  yoa  say  exclude  females.]     10  Henry  VI.,  c. 
2,  '*  not  making  express  mention  in  the  same,  that  e,T^ 
manlhat  shall  be  chosen,  of  any  such  knights,  shall 
have  freehold,"  &c.      [CTrirftaw,  J.— What  is  the 
Norman  French?]    Cheacun.     [Christian^  J. — Then 
the  difference  of  the  e,  is  the  only  foundation  you 
have  for  saying  females  were  expressly  excluded.] 
When  from  Henry,  VL,  to  the  Reform  Act,  the  fran- 
chise is  confined  to  males,  I  may  argue  that  express 
legislation  confining  it  to  males  was  necessary.     The 
same  holds  of  petty  jurors.    There  is  no  common  law 
preventing  women  from  being  petty  jurors*  [Monahan^ 
O.J, — With  the  exception  of  a  jury  of  matrons  in  a 
criminal  case,  is  there  any  instance  of  women  having 
ever  served  on  a  jury,  suppose  on  a  coroner's  jury?] 
I  do  not  know  of  any.    When  women  kept  castles  in 
the  marches,   in  the  feudal   times,   they  exercised 
criminal .  jurisdiction,   as   in   the  Lay  of  the.  Last 
MinstreL    [C%m(iaii,  J. — A  more  historical  instance 
b  that  of  the  Countess  of  Derby,  who  was .  queen  in 
Man,  the  foundation  of  the   novel,  Peveril   of  the 
Peak.]     \^Dea8y^  B, — There  is  no  doubt  that  a  wo- 
man may  hold  a  peerage,  and  that  holding  it  she 
cannot  exercise  one  of  the  functions  of  the  peerage, 
which  is  voting  in  Parliament.]     That  a  woman  may 
he  commissioner  of  sewers,  see  Viner's  Abridgment, 
voL  13,  title   Feme,    p.   159.       The  Countess  of 
Warwick  was  a  commissioner,  Callis,  290.    [Mona- 
han^  C.J. — I  should  like  to  know  if  women  are  in  the 
habit  of  voting  for  poor-law  guardians?]      As  an  in- 
controvertible fact,  they  do  in  Ireland.      I  have  no 
doubt  they  vote  in  England.     R,  v.  StMa  (2  Term 
Rep.  395),  decides  that  %  woman  may  be  an  overseer 
of  the  poor.      The  question  is,  as  to  the  qualification 
for  a  privilege,  that  privilege  being  defined  by  Act 
of  Pariiament.     9  Geo.  IV.,  c.  82,  has  no  interpre- 
tation clanse.     It  is  very  likely  that  the  Legishitnre 
intended  to  exclude    females,  but  that  Act  has  no 
existence.  Ballf  J, — ^But  if  in  pari  maUriay  it  may  be 
be  referred  to  construe  this.]    The  word  *'male,"  only 
occurs  three  times  in  the  Act,  in  the  interpretation 
cUuse,  and  in  schedule  A.    Therefore  it  is  plain,  that 
when  the  interpretation  clanse  was  being  enacted,  the 
Legislature  had  b(^ore  it  the  places  where  the  word 
occurs.    What  then  waa  meant  by  the  interpretation 
elause?    It  enacts  expressly  that  words  importing  the 
nasolme  gender  shall  include  females.     [ManAan^ 
C./«— U^ess  there  be  somethmg  repugnant  in  the . 


context]  There  is  no  authority  for  the  propbsitibn, 
that  a  common  law  disability,  prevents  women  from 
voting  either  in  public  or  private  matters,  whilst  the 
highest  ofiices  have  been  exercised  by  them  in  Eng- 
land and  Ireland*,  offices  similar  to  that  of  town  com- 
missioner. [Keogh,  J. — In«  B,  v.  SttMs^  where  a 
woman  was  an  overseer,  Mrs.  Stubbs  was  the  only 
substantial  householder:  the  other  two  were  her 
tenants,  and  paupers,  and  the  judge  says  there  is  no 
danger  of  making  it  a  general  practice.  In  ^he  case 
in  Callis,  one  of  the  grounds  of  the  judgment  was,  that 
Semiramis  was  governor  of  Syria,  and  the  Queen  of 
the  South,  who  came  to  visit  Solomon,  for  anything 
that  appeared  to  the  contraty,  was  a  queen  sole.] 

Bah,  Q.C.— Stated  that  Archbold  on  the  Fooivlaws, 
contained  nothing  to  show  whether  or  not  women 
voted,  but  referred  to  22  v.  SttMs, 

Cur.  adv.  vulL 


June  13. — DxAST,  B.,    delivered  judgment  first 
He  was  of  opinion,  that  the  judgment  of  the  Coort  of 
Queen^s  Bench  should  be  reverse]. 

FrrzGEBALD,  B.,  next  delivered  judgment  —  He 
could  not  see  any  office,  to  which  women  conld  not  be 
admitted,  if,  having  regard  to  the  duties  of  the  office 
of  town  commissioner,  they  could  be  admitted  to  it, 
consistently  with  common  law.  Women  by  common 
law  were  incapable  of  voting  at  such  elections,  and  the 
municipal  law  which  disqualified  them,  was  but  a  re- 
cognition of  this  disability.  He  could  not  think  that 
the  Legislature  by  the  mere  force  of  an  expression  in 
an  interpretation  clause,  which  was  now  common  in 
statutes,  intended  to  make  so  great  a  change.  Rea- 
sons grounded.on  the  alleged  inferior  understanding, 
and  powers  of  reasoning  possessed  by  women,  were  to 
be  more  liberally  dealt  with  now  than  formerly,  but 
in  substance  the  reason  of  the  common  law  still  applied, 
and  their  course  of  training,  rendered  women  far  less 
fit  than  men  for  the  administration  of  government* 
Having  regard  to  the  common  law  doctrine,  the  in- 
feriority of  bodily  strength  possessed  by  women,  and 
the  inferiority  he  had  alluded  to,  he  did  not  regret  being 
bronght  to  the  conclusion,  that  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  reversed. 

Cbbistian,  J. — I  am  not  ashamed  to  say,  that  I 
have  changed  my  opinion  more  than  once,  during  the 
argument  of  this  question;  but  having  heard  the  able 
argument  of  Mr.  Ball,  and  the  two  judgments  which 
have  been  delivered,  I  surrender  my  doubts,  and 
concur  in  the  decision,  that  the  judgment  of  the 
Court  of  Queen's  Bench  should  be  reversed. 

ExooH,  J. — I  also  concur  in  the  judgment  pronoun- 
ced, and  in  the  reasons  given.  I  do  not  think  the 
words  of  the  Act  without  the  interpretation  danse, 
sufficient  to  snstam  the  defendant's  contention.  I  do 
not  think  the  words  of  the  interpretation  clanse  suffi- 
cient to  override  the  context  It  haa  the  savmg, 
unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction.  I  think  there  is  much 
that  is  repugnant. 

Ball,  J. — I  regret  that  I  have  the  misfortune  to 
differ  fW>m  all  my  brethren  who  have  preceded  me.  I 
thmk  the  judgment  of  the  Court  of  Qneen*8  Bench 
ought  to  be  upheld.      By  the  4th  section  of  the  Act 
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women  are  prorented  from  ttking  part  in  the  first 
proceeding,  which  is  to  be  by  twentj-ooe  hooBe- 
holden;  and  ^^hooaeholders"  by  the  glossary  are 
made  to  mean  male  ooenpiers.  Section  6  provides 
that  a  meeting  is  to  be  held  and  notice  of  it  given. 
By  section  7  *' every  person  of  fall  age  who  b  the 
immediate  lessor  of  lands,  &c^  also  every  person  of 
(nil  age  who  shall  have  oocnpied,  ^,  at  a  net  annual 
valne  of  eight  poands,  or  upwards,'^  shall  be  entitled 
to  vote.  The  first  qnestion  that  occurs  is,  whether, 
under  the  7th  section,  having  regard  to  Schedule  A, 
women  are  entitled  to  vote  at  the  preliminary  meet- 
ing? The  terms  **  every  person  of  full  age "  unre- 
stricted, would  manifestly  indode  women ;  but  it  is 
argued  that  the  terms  of  the  notice  in  Schedule  A« 
make  all  the  diflerence.  Are  we  to  construe  section 
7  as  giving  the  right  to  vote  to  females?  It  is  argued 
that  what  is  called  every  person  generally  is  made  by 
the  notice  to  mean  every  male.  The  notice  is  con* 
fined  to  those  who  shall  have  paid  their  poor  rates, 
whereas  section  7  has  no  such  qualification.  The  pe- 
cuniary iuterests  of  women  become  unequivocally  involv- 
ed, and  it  is  only  fair  they  should  have  a  voice  in  what 
oouoems  them  so  nearly.  And  the  Legislature  has 
carried  that  out  by  the  terms  of  section  22.  A  great 
deal  of  discussion  took  place  at  the  bar  respecting  the 
incompetency  of  women  to  discharge  the  duties  of 
town  commissioners.  I  abstain  from  expressing  any 
opinion  on  the  question,  whether  women  should  be 
commissioners,  seeing  it  is  not  before  us,  save  only 
that  I  do  not  accede  to  the  opinion  expressed  at  the 
bar  that,  acknowledging  the  right  of  women  to  vote, 
warrants  the  opinion  that  they  are  capable  of  being 
elected  to  the  office  of  town  commissioners. 

PtooT,  G.B. — ^I  concur  in  the  conclosiun  at  which 
■ly  brother  Ball  has  arrived.  It  appears  to  me  that 
when  the  Legislature  annexes  to  an  Act  an  interpre- 
tation clause,  the  Legislature  prescribes  in  peremptory 
terms  the  meaning,  and  imposes  a  necessity  on  the 
Court  to  adopt  the  interprcUtion  it  gives  of  the 
words  the  Legislature  thinks  fit  to  use.  And  if 
in  tilts  Act  the  Legislature  enacts  that  the  fol- 
lowing words  shall  have  the  meaning  assigned  to 
thera,  unless  there  be  something  repugnant  in  the 
aiAject  or  context,  I  feel  bound  to  give  the  meaning 
which  the  Legislature  choostw  to  affix,  with  only  the 
qualification  the  Legislature  has  itself  expressed;  and 
whatever  may  be  my  opinion  on  the  inconsistency  of 
the  pontion  of  women  in  society  with  the  exercise  of 
certain  functions,  I  do  not  feel  at  liberty  to  hold  that, 
because  there  is  that  inconsistency,  ie^  with  the  ordi- 
nary habits  of  society  with  reference  to  the  portion 
which  women  hold  in  sodety,  something  that  I  may 
consider  is  not  couustent  with  the  privacy  and  deli- 
cacy of  their  position,  I  am  excused  from  giving  to 
the  words  of  the  Act  the  meaning  the  Legislature  has 
annexed  to  them;  and  I  do  not  recognize  any  opinion 
I  or  anyone  may  form  with  respect  to  any  of  these 
reasons  as  amounting  to  a  repugnancy  within  the  Act 
of  Pariiament.  With  respect  to  the  context,  the 
reasons  shortly  given  by  my  brother  Ball  are  conclu- 
sive to  show  there  is  nothing  in  the  context  repngnant 
to  the  construction  which  the  language  of  the  mter- 
preution  clause  ^ves  to  the  terms.  The  only  ques- 
tion b  whether  there  is  a  repugnance  in  the  subject, 


i.e^  in  the  character  of  women?     I  will  not  refer  to 
the  instances  enumerated  in  which  women  have  held 
offices.     But  I  cannot  embrace  the  proposition  that 
there  is  a  common  law  disability  in  women  to  exerdse 
such  a  function  as  the  election  of  a  town  comissioner. 
I  cannot  do  that  in  a  country  in  which  it  is  the  com* 
mon  UkW  of  the  land  that  a  woman  may  be  the  sove- 
reign.     And  I  can  understand  how  this  argument  «> 
would  be  received  at  a  period  where  we  may  fairiy 
look  for  the  understanding  of  the  common  law.      hi 
that  curious  Act,  which  is  a  declaratory  Act,  and 
which  decUires  the  right  of  a  female  to  succeed  to  the 
Crown,  I  find,  not  only  a  declaration  of  the  common 
law,  but,  a  most  indignant  repudiation  of  the  opinion, 
that  by  the  common  law  women  might  not  reign. 
The  Ist  Mary,  session  3,  c  I,  enacts,  "Forasmuch 
as  the  imperial  crown  of  this  realm,  with  all  dignities, 
&C.,  is  most  lawfully,  justly,  and  rightfully  descended 
i  and  come  unto  the  Qneen^s  highness  that  now  is,  &c^ 
I  nevertheless,  &a,  by  occasion  whereof  the  malicious 
j  and  ignorant  persons  may  be  hereafter  induced  and 
t  persuaded  onto  this  error  and  folly  to  think  that  her 
Highness  could  or  should  have,  enjoy,  and  use  such 
like  royal  authority,  &c.,  for  the  avoiding  and  clear 
extinguishment  of  which  siud  error  or  doubt,''  &a 
And  then  comes  the  declaration  that  females  should 
reign.      And  then  come  the  reign  of  Elizabeth  and 
thfi  of  Anne.      I  cannot  hold  that  there  is  such  a 
common  law  disability  in  that  country  in  which  by 
common  law  queens  might  reign.      Instances  have 
been  referred  to:  some  founded  on  long-established 
usage;  some  on  Acts  of  Parliament,  showing  that 
women  do  not  exeidse  a  variety  of  functions.     With 
respect  to  the  elective  franchise,  we  are  all  aware  the 
elective  franchise  was  originally  enjoyed  by  the  free* 
holders  who  did  suit  to  the  sheriff's  Court.      It  was 
not  till. afterwards  that  Acts  of  Parliament  named  the 
sex  of  the  persons  who  should  ei^oy  the  firanchise, 
and  I  presume  that  was  in  order  to  prevent  any  am- 
biguity as  to  the  privileges  which,  for  feudal  reasons, 
freeholders  possessed.     So  as  to  the  far  more  andent 
privileges  conferred  on  boroughs:  the  charters  named 
the  men  of  the  place.    No  doubt  the  word  hondnei 
may  be  ambignons,  bnt  in  eariy  times  burgesses,  being 
of  malo  sex,  enjoyed  the  privileges  which  iti  boroughs 
were  established ;  and  on  these  privileges  was  founded 
their  being  convened  to  the  Parliament,  in  which  were 
knights,  burgesses,  and  citiaens.      I  apprehend  this 
was  founded  on  the  physical  inabilities  of  women  for 
duties  which  in  those  days  it  was  necessary  for  males 
to  discharge.     Above  all,  I  can  perfectly  understand 
how  the  general  sense  of  the  whole  community  then, 
as  now,  and  then  more  than  now,  recoiled  fiK>m  the 
idea  of  women  being  engaged  in  the  turmoils  connected 
with  the  functions  referred  to  in  argument.     Bnt  that 
that  imposed  any  disability  on  women  to  elect  those 
who  were  to  tax,  and  to  tax  a  local  community,  I 
cannot  see.      To  a  certain  extent  it  rendered  them 
incapable  of  coping  with  men  in  physical  power,  and 
might  make  them  dependent  mentally  on  some  men, 
but  this  is  not  sufficient  to  lead  me  to  hold  that  there 
was  a  common  Uw  disability  m  Ivnine  in  women 
io  elect  those  who  were  to  tax.      It  is  singular  there 
is  no  direct  decision  on  this.    There  ai^  several  dida 
indicating  a  contrast  between  offices  which  women  did 
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bold  and  others  fbr  reasons  given  by  Ihe  judges  which 
women  did  not  hold*      With  respect  to  all  Acts  of 
Parliameot,  why  shoold  there  be  express  exclasion  of 
a  class   of  persons,  if  already  excladed?      Some, 
it  may  be,  indicate,  not  a  general  policy  of  the  law, 
bat,  the  general  policy  of  the  Legislature.      Coming 
down  to  instances  of  mdre  recent  legislation,  one,  per- 
haps I  may  say  two^  I  cannot  say  two,  therefore  I  only 
say  one;  we  are  entitled  to  consider  what  b  a  matter 
of  pablic notoriety? — One  Act  has  been  passed  re- 
cently, the  Legislatare  conferring  a  right  to  vote  on 
women.     The  Poor  Law  Act  contains  no  snch  restric- 
tion as  that  in  this  glossary.      It  merely  directs  that 
certain  words  shall  have  certain  meanings,  **  except 
^here  the  context  excludes  snch  construction."^'    In 
the  section  80  or  81,  which  has  been  referred  to,  the 
franchise  is  conferred.      In  the  interpretation  clause, 
words  importing  the  masculine  gender  are  by  express 
enactment  to  be  construed  as  including  females;   and 
by  that  context  and  by  that  glossary  it  appears  to  be 
perfectly  plain  that  women  have  a  right  to  vote.    But 
what  is  the  fact  of  notoriety?    That  they  do  vote  ever 
since:  upwards  of  20  years  is  this  Act  in  operation. 
For  20  years  the  Legislature  have  never  thought  fit 
to  interfere,  although  that  statute  has  been  over  and 
over   agftin  before  Parliament,  and  several  amend* 
ments  have  been  made;  and,  though  in  more  than 
one  instance  the  Legislature  has  dealt  with  the  qualifica- 
tion and  the  mode  of  electing  guardians,  no  attempt  has 
been  made  by  the  Legulature  to  interfere.     It  is  more 
than  I  can  find  that  the  Legislature  thought  women 
might  not  elect  a  body  which  has  to  a  certain  extent, 
withm  local  limits,  powers  of  govern-nent ;  but  has  also 
powers  of  taxation*  Nothing  in  the  context  of  the  22nd 
section  do  I  find  to  prevent  the  application  of  that 
part  of  the  interpretation  clause  which  deals  with  fe- 
males aa  well  as  males:  "words  importing  the  mas- 
caline  gender  shall  hiclode  females."      The  subject- 
matter  is  as  nearly  anidogons  as  it  is  possible  to  be 
with  the  exercise  of  the  franchise  in  appointing  guar- 
dians of  the  poor.      I  do  not  think  we  are  at  liberty 
to  construe  this  Act  otherwise  than  as  its  words 
plainly  import   It  appears  to  me  we  ought  to  affirm  the 
jodgment  of  the  Court  of  Queen's  Bench. 

MoNABAN,  G.  J. — I  am  in  this  condition,  I  have 
doring  the  argument  and  since  considered  the  case 
with  all  the  attention  I  could.  I  have  come  to  the 
conclusion  that  so  fiu*  as  the  words  of  section  22  are 
concerned,  they  include  women.  With  respect  to  the 
words  in  that  section  which  might  raise  an  argument, 
taming  to  the  interpretation  clause,  it  is  in  terms 
enacted  that  words  importing  the  masculine  gender 
shall  include  females,  unless  Uiere  be  something  in  the 
subject  or  context  repugnant  to  snch  construction. 
The  qnesdon  we  have  to  consider  really  is,  is  there 
or  is  there  not  anything  in  the  context  or  subject  of 
this  Act  of  Pariiament  sufficient  to  exokde  those  who 
have  got  the  right  to  vote  by  the  express  words  of 
section  23}  I  have  been  unable  to  satisfy  myself 
whether  there  la  or  is  not  anythmg  b  the  subject. 
My  impression  is,  that  there  is  not  However,  I  am 
bound  by  a  well-settled  principle  of  law,  that  if  I  am 
nnsbleon  aatiafiielory  grounds  to  dissent  from  the 
dedabtt  of  the  Court  I  am  sailed  to  review,  I  am 
bound  to  affirm  it.     However,  the  majority  of  the 


Oourt  being  of  a  diflerent  opinion,  the  judgment  o^ 
the  Court  of  Queen's  Bench  must  be  reversed. 

Judgment  reversed. 


HatttieK  O^states  Court 

[Reported  by  C.  J.  Manning,  Eiq.] 

[Befobb  Judge  Haborkaye.] 

In  rb  MEREorrH  Thompson.— Jfay  12,  1864. 

WUl-^Constrwiion — Whether  certain  douses  cansH- 
tuted  an  estate  tail  or  an  estate  in  fee  defeasible, 

A  wHl^  among  other. devises^  contained  the  foUowing^^ 
*^  I  leave  my  third  son,  M.  jT.,  (he  lands  of  0.  for 
every  hut  in  case  he  should  die  unmarried,  or  with- 
out leaving  lawful  issue,  in  ^uU  case  he  mag  ufill 
one-half  oj  it  as  he  pleases,  and  the  other  half  to  go 
share  and  share  aUke  between  my  surviving  sons 
and  their  families,  as  my  executors  may  think  most 
wanting  iL"  At  the  end  of  the  wHl  was  the  fol- 
lowing clause — ^  All  the  bequests  given  my  son  2^, 
my  grandson  M^  and  also  my  other  three  sons,  M^ 
C  and  H,,  of  my  property,  no  part  of  U  shall  or 
wil  he  liable,  or  pay  any  debt  they  may  con- 
tract, nor  sell  or  mortgage  same,  hut  always  go  in 
the  male  line  free  of  any  debt  of  theirs.^*  Held, 
ffiOt  the  two  clauses  must  be  read  together,  and  con- 
strued as  one  disposition:  and  that  M.  T,  took  an 
estate  tail^  and  not  an  estate  in  fee  defeasible,  in  the 
event  specified  of  the  devisee  dying  witliout  leaving 
lawful  issue  Uving  at  his  death. 

Motion  to  make  absolute  conditional  order  for  sale^ 
notwithstanding  cause  shown.  The  facts  of  the 
case  snfficiently  appear  from  the  judgment 

The  Solieitor-Oeneral  (with  Warren,  Q.d,  for  the 
petitioner,  contended  that  under  the  will  of  Meredith 
Thompson,  dated  26th  May,  1837,  the  testator's  son, 
Meredith  Thompson  took  an  estate  in  tall  male  in  the 
lands  of  Garvack,  the  last  clause  as  above  quoted 
cutting  down  the  estate  in  fee  to  an  estate  in  tail,  with 
remainder  over;  but  it  was  admitted  that  without  the 
last  clause  the  devise  would  have  been  of  an  estate 
in  fbe  with  an  executory  devise^ 

Hugh  Law,  Q.C.,  (with  Jackson)  contra,  for  Wn- 
liam  and  Eliaabeth  Thompson,  parlies  sbewmg  canse 
against  making  absolute  the  conditional  order  for  sale, 
argued  that  the  words  in  the  last  clause  were  not  dis- 
positive, but  parenthetical  and  referential  The  testa- 
tor's object  was  to  protect  the  proper^  from  sale,  and 
that  object  would  be  defeated  by  makmg  the  devise 
an  estate  tail  He  contended  that  Meredith  Thomp* 
son  took  an  estate  in  feeliable  to  be  defeated  as  to  one 
moiety  in  the  event  (which  happened)  of  M.  Thompson, 
the  devisee,  dymg  without  leaving  issue  living  at  his 
death. 

Gases  cited-— Ifoor  ▼•  Deim  ex  dem.  IfeOor^  m 
error  md  ephiions  of  the  Judges  (2  Bos.  ft  PnUer. 
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847);  2  Jarman  on  Wills,  p.  298  to  p.  305,  and  doc- 
trines there  laid  down ;  Mortimer  v.  Hariky  (6th  toI^ 
ExeL  Rep.  p.  47*  and  also  deported  in  3  De  Gex  & 
Smale,  p.  316);  BoyB  y.  Bradley  (10  Hare,  389); 
Knijhi  r.  KnigKt  (3  Beav.,  148);  Rkharde  v.  Daviet 
(13  0.  B.  Rep.,  N.  S.  861);  Fye  v.  Bradbury  (3 
Law  Times,  N.  S.,  327);  TkomhiU  v.  HaU  (8 
Bligh,  88);  Monk  v.  Mawdsky  (1  Sim.  286.) 

May  23. — Judob  Habgbsayb,  in  giving  judgment, 
said — The  will  contains  numerous  devises  to  sons  and 
grandsons,  and  amongst  them  the  following — **I 
leave  my  third  son,  Meredith  Thompson,  the  lands  of 
Garvack  for  ever,  but  in  case  he  should  die  unmar- 
ried, or  without  leaving  lawful  issue,  in  that  case  he 
may  will  one-half  of  it  as  he  pleases,  and  the  other 
half  to  go,  share  and  share  alike,  between  mj  surviving 
sons  or  their  families,  as  mj  executors  may  think  most 
wanting  it."  At  the  end  of  the  will  is  the  clause, 
**  All  the  bequests  given  my  son  Robert,  my  grandson 
Meredith,  and  also  my  other  three  sons,  Meredith, 
Charles,  and  Hugh,  of  my  property,  no  part  of  it  shall 
or  will  be  liable,  or  pay  any  debts  they  may  contract, 
oor  sell  or  mortaage  same,  but  always  go  in  the  male 
line  free  of  any  debt  of  theirs."  The  petitionert  ad- 
mitting that  the  first  words  of  devise  would  confer  a 
fee  defeasible  in  the  event  spedfied,  contends,  that 
the  danse  at  the  end  must  be  applied  separately  to 
oaeh  devise,  and  read  as  if  it  immediately  followed 
such  devise;  that  the  words  **  always  go  in  the  male 
line "  refer  to  generation  or  course  of  descent,  and 
therefore  are  equivdent  to  a  gift  to  the  devisee  in  tail 
male;  and  that  the  fact  that  the  testator's  object  in 
limiting  an  estate  tail,  via.,  to  prevent  an  alienation, 
could  not  lawfully  be  so  effected,  does  not  prevent  the 
wonts  halving  their  natural  operation.  The  parties 
showing  cause  contend  that  the  last  clause  is  not  dis- 
positive, but  only  a  vague  and  incorrect  refbrence  to 
the  prior  devises;  that  the  words'**  go  always  in  the 
male  line  "  are  destitute  of  any  definite  meaning,  as  it 
does  not  appear  who  is  to  be  the  origin  of  the  line, 
nor  whether  it  is  to  be  both  an  ascending  and  descend- 
ing line;  and  that  the  object  of  the  testator  would  be 
better  effected  by  a  devise  in  fee  defeauble  than  by 
the  limitation  of  an  estate  tail  Although  I  consider 
that  all  of  these  three  last  propositions  are  untenable, 
I  still  feel  great  difficulty  in  deciding  on  the  true  con- 
struction of  this  wilL  The  Isst  clause  refers  spedfi- 
cally  to  each  devise,  and  must  be  read  as  if  attached 
to  them  respectively;  and  in  conjunction  with  each 
such  devise  must  be  regarded  as  part  of  it,  and  there- 
fore just  as  much  dispositive  in  its  character  as  the 
more  formal  language  which  precedes  it  It  appears 
to  me  dear  that  the  words  **  go  always  in  the  male 
line"  refer  to  a  continued  successive  ownership  crea- 
ted by  descent  from  the  respective  devisees  named  la 
that  cUuise,  and  that  they  can  have  no  other  interpre- 
tation than  **  the  hdn  male  of  the  body  "  of  the  de- 
visee. The  words  are  used  here  in  a  sense  quite  dif- 
ferent from  thst  in  which  similar  words  were  used  in 
the  case  o(Boya  v.  Bradley  (10  Hare.  339).  There 
there  was  no  reference  to  successive  ownership,  to 
generation,  or  to  descent;  but  the  words  were  used 
merely  to  point  out  the  character  which  a  single  per- 
son was  to  fill  at  a  particular  moment.  I  am  not.at 
iberty  to  give  these  words  a  diffbrent  meaDinfr  merdy 


because  an  estate  tul  would  not  (if  docked)  effect  the 
testatoi's  object  of  preventing  alienation.    The  testa- 
tor is  not  supposed  to  have  in  view  the  exercise  of 
any  tortious  or  statutory  power  which  a  tenant  in  tail 
may  possess;  but  we  are  to  interpret  the  will  on  the 
assumption  that  the  testator  supposes  all  his  devises 
will  take  efieet  exactly  as  he  limits  tiiem.    This  is  a 
settled  rale  of  construction,  which  it  wonld  be  very 
unsafe  to  deviate  from. — See  Rickarde  v.  Davies  (13 
G.  B.  Reports,  N.  S.  861)    The  latter  clause  wonUI, 
therefore,  by  itself,  give  each  of  the  designated  devi- 
sees an  estate  in  tail  male,  and  unless  that  estate  is 
inconsistent  with  the  prior  devise,  I  think  it  must  take 
effect  in  that  way.     In  short,  the  two  chmsca  mnst 
be  read  together,  and  construed  as  one  dispodtion. 
Now,  there  is  this  peculiarity  about  an  estate  tail, 
f  hat  inasmuch  as  it  cannot  merge,  it  cannot  be  incon- 
sbtent  with  any  larger  estate  given  to  the  aame  de- 
visee; for  the  two  can  subsist  together.     I  therefore 
iodine  t<^  the  opinion  that  the  defeasible  fee  first  given 
b  not  to  be  considered  as  ciU  down  to  an  estate  in  taU 
male.     Unless  compdled  by  the  language  so  to  do,  we 
ought  not  to  construe  a  will  to  give  an  estate  in  tall 
mde,  with  a  contingent  remainder,  to  take  efifiBCt  only 
in  case  of  a  total  failure  of  issue,  both  male  and  fe- 
male, at  the  death  of  the  devisee;  for  the  existence  of 
female  issue  would  prevent  the  gift  over  from  taking 
efieet,  and  would  cause  an  intestacy.    I  think,  how- 
ever that  the  two  clauses  may  be  recondled  by  tii£fr- 
poiing  an  estate  in  tail  male,  rather  than  by  cutting 
down  the  fee  to  an  estate  tail     That  wonld  answer 
the  last  dause  by  giving  an  estate  going  always  m  the 
male  line,  and  iaci^able  (so  long  as  it  was  not  docked)r 
of  being  alienated,  and  at  the  same  time  giving  to  the 
devisee  a  fee  which  would  enable  him  to  provide  for 
female  issue,  with  a  gift  over  in  case  of  there  being  no 
such  issue,  the  male  issue  being  supposed  to  ka  ftflj 
provided  for  by  the  entail    On  the  wholci  though  I 
fed  great  doubt  on  this  case,  I  think  that  Meredith 
Thompson  took  an  estate  in  tdl  male,  and  that  the 
cause  mnsti  therefore,  be  disallowed. 

Order  acconUngfy. 


Court  of  ISan&rtijptcs^Sn0olbrnc|>« 

riUported  bj  John  Ltrj,  Ecq.,  BanlfC«.atI«w.] 

[Befobb  BaawicK,  J.] 

Rb  John  Sicabt. 

A  trader  executed  a  trust  deed,  purporting  to  hejor 
the  benefit  of  all  hie  creditors^  who  would  come  in 
and  execute  it  within  a  months  and  it  was  adver- 
tieed  in  accordance  with  the provieione  o/the  93rd 
eectii>n  of  the  Irish  Bankruptcy  and  Insoinen^ 
ilct,  1857*  A  creditor  who  had  at  first  asaemted 
to  itj  and  cfisrworde^  more  than  three  months  iifter 
its  execution^  obtained  an  acfptdicatwn  againet  the 
trader^  sought  to  compel  the  trustees  under  the 
deed  to  bring  in  cmd  lodge  tn  the  bankruptcy  mat-- 
ter^  whaU^er  ihsy  had  realised  fsnder  d;  oH  the 


tnfi  iiustt  Jtiusf. 
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gr&und  that  the  deed  was  not  protected^  inasmuch 
as  it  was  an  act  of  bankruptcy.  Held,  that  hav- 
ing been  privy  and  assenting  to  the  provisions  of 
the  deed^  although  he  did  not  execute  it^  he  could 
not  question  its  validity;  but  Held  that  (he  form  of 
the  deed  drafted  from  the  ordinary  lithographed 
precedent  was  objectionabUj  and  did  not  entitle  trus- 
tees to  the  benefit  of  the  93rd  sec,;  infacty  that  such 
form  is  contradictory  in  its  terms^  as  purporting  to 
be  for  the  benefit  oj  all  the  creditors^  and  then  at- 
tempting  to  eaudude  such  creditors  as  did  not  execute 
it  witkifi  a  certain  time  named, 
Semble»  «A  creditors  coming  in  before  the  trust  fund 
is  dktributed  cure  entitled  to  their  dividends^ 

Thu  case  came  before  the  Coart  opon  the  application 
of  Isaac  Bams,  the  petitioning  creditor,  that  the 
trustees  named  in  a  certun  deed  of  assignment, 
which  had  been  execnted  on  the  20th  of  October, 
1863,  shonld  bring  in,  and  lodge  to  the  credit  of  the 
bankmptcy  matter,  the  monies,  which  had  been  rea- 
lised by  the  sale  of  the  trader's  effects  and  property, 
so  assigned  to  those  trustees  for  the  benefit  of  certain 
creditors,  named  m  a  schedule  to  that  deed.  It 
appeared  that  the  only  object  of  the  bankruptcy  was 
to  set  aside  the  deed,  and  it  further  appeared  that  ex- 
cept the  monies  in  the  hands  of  the  trustees,  the  tra- 
der had  no  assets  whatever.  When  the  case  was 
firrt  heard,  it  appeared  that  the  deed  had  been  duly 
executed,  pursuant  to  the  9drd  section  of  the  Bank- 
ropt  and  Insolrent  Act,  for  the  benefit  of  all  the  cre- 
ditors of  the  trader,  upwards  of  four  months  before 
the  act  of  bankruptcy,  on  which  the  adjudication  took 
place;  bat  on  its  being  pressed  that  the  deed  was  not 
aooQidiiig  to  its  tiaists,  for  the  benefit  of  all  fhe  credi- 
tors of  the  bankrupt  trader,  conneel  for  the  trustees 
obtained  liberty  from  the  Court  to  file  an  affidavit 
shewing  that  the  provisions  contained  in  it  had  been 
assented  to  by  the  petitioning  creditor.  This  affida- 
vit had  been  accordingly  filed,  stating  that  Bums  had 
been  present  at  the  first  meeting  of  creditors,  had  as- 
sented to  the  clauses  in  the  deed,  and  to  a  weekly  al- 
lowance to  the  trader  for  assisting  in  the  management 
of  the  estate.  The  deed,  it  appeared,  was  drafted  from 
the  ordinary  printed  form.  It  contained  provisoes  or 
condiUons  excluding  from  any  benefit  under  it  all  cre- 
ditors who  should  not  come  ui  within  one  month  from 
its  date,  and  also  clauses  empowering  the  trustees  to 
grant  a  weekly  allowance  to  the  trader  for  assisting 
Uie  tmntees  in  the  management  of  the  estate,  and  also 
to  submit  all  questions  concerning  the  reguktion  of 
the  assets  to  a  majority  of  the  creditors,  who  might 
be  convened  for  that  purpose.  No  affidavit  in  an- 
swer to  that  of  the  trustees  was  filed  by  Bums. 

P.  Martin^  for  Borus,  the  applicant,  submit- 
ted that  the  deed  wap,  iu  itself,  an  act  of  bankruptcy, 
and  not  protected  by  the  93rd  section,  and  it  was  not 
an  sssignment  of  the  entire  estate  and  property  for 
the  benefit  of  all  the  creditors  of  the  bankrupt  trader. 
First,  becan.«e  the  benefit  of  sharing  in  the  composi- 
tion was  extended  only  to  those  who  should  come  in 
and  execnte  the  deed  within  a  month.  He  cited 
Copeman  v.  Hort  (1 4  C.B.,  N.S.,  9 1 ;  Ex  parte  Mor- 
gan re  Woodhouse  (22  L.  J.,  Bank.  17);  Ex  parte 
Bowlings  (22  L.  J.  Bank.  27);  Walden  v.  Adcock 


(7  HnrL  and  Nor.  6il)i  SerriJge  v.  Abbot  (13 
G.  B.  N.S.  607.)  Analogous  cases  decided  on  sees. 
224  to  229  of  the  12  &  13  Vic,  cap.  106,  shew 
that  the  whole  estate  without  any  exception,  must  be 
assigned — Drew  v.  Collins  (6  Exch.  670);  March  v. 
Horwick  (2  Hurlstone  &  Nor.  158);  Snowdenr* 
Bryce  (4  H.  &  N.  391).  Then  the  special  provisions 
jn  the  deed  prevent  its  being  protected  by  the  9drd 
section.  The  surplus,  if  any,  was  to  go  to  the  trader 
himself;  then  there  was  to  be  a  weekly  allowance  be- 
sides to  be  given  at  the  option  of  the  trustees.  As 
to  estoppel  Bums  had  only  agreed  to  execute  a 
valid  deed  within  the  93r4  section,  and  not  such  a 
4jeed  as  the  present;  and  he  was  not  estopped  from 
any  proceedings  he  choose  to  take,  and,  in  fact,  he 
had  repudiated  it  before  the  deed  was  perfected. 

Eeman^  Q.G.,  for  the  trustees,  contended  that  the 
deed  was  in  the  ordinary  form,  and  that  under  its 
provisions  all  the  creditore  might  have  proved— 
Be  Phelanf  a  bankrupt  (12  Ir.  Chan.  R.  467),  a 
judgment  by  Judge  Lynch,  was  a  deci:<ion  precisely 
in  point,  and  the  argument  on  the  other  side  only 
applied  to  deeds  relating  to  a  corresponding  section  of 
the  English  Act,  where  the  minority  are  conclusively 
bound  by  the  majority — Whitmore  v.  Turquard  (4 
L.  J.  Bank.  38.)  As  to  the  estoppel.  Bums  was 
privy  to  and  assented  to  the  deed,  and  having  so  as- 
sented, he  could  not  then  repudiate  it — Marshall  v. 
Barkwell  (4  B.  &  AdoL  508),  and  the  assignees 
could  not  now  stand  in  a  better  position.  If  the  pro- 
visions of  the  deed  were  held  not  to  be  within  the 
protection  of  the  9*M  section,  then  Re  Fhelan  would 
be  virtually  overraled. 

Berwick,  J.,  delivered  judgment. — ^He  said.  This 
case  comes  before  me  on  an  application  from  the  cre- 
ditor, on  whose  petition  the  adjudication  was  made, 
for  an  order  on  the  trastees  named  in  a  certain  deed 
of  arrangement  of  the  20th  of  October,  lb63,  to 
bring  iu  and  lodge  to  the  credit  of  this  matter  certain 
monies,  the  produce  of  the  estate  of  the  bankrapt, 
which  has  come  into  their  hands  under  the  provisions 
of  that  deed.  These  trustees  have  most  properly  sub- 
mitted to  the  jurisdiction  of  the  Court,  and  set  forth 
the  grounds  on  which  they  resist  the  application  iu  an 
affidavit  filed  as  cause  in  this  matter.  The  substance 
of  their  statement  which  b  not  controverted  is.  that 
the  present  bankrupt  being  unable  to  meet  his  en- 
gagements with  his  creditors,  called  a  meeting  of  them 
on  the  20th  of  October  last,  at  which  a  considerable 
number  attended,  amongst  whom  was  the  present  ap- 
plicant, Isaac  Bums,  at  which  it  was  unanimously 
agreed  that  the  property  of  the  trader  should  be  ves- 
ted in  trustees  then  named  for  the  benefit  of  creditors,  * 
and  that  the  tmstees  should  proceed  to  realise  the 
property,  and  divide  the  proceeds  rateably  amongst 
them  all  A  deed  was  accordingly  prepared  and 
executed  by  the  bankmpt  the  same  day,  with  the  ob- 
ject of  carrying  into  execution,  the  terms  of  said  ar- 
rangement. It  was  registered  under  the  provisions  of 
the  93rd  section  of  the  Irish  Bankruptcy  and  Insol- 
vency Act;  the  trustees  proceeded  to  realise  the  estate 
under  its  provisions,  and  acted  so  far  as  we  can  dis- 
cover, with  perfect  bona  fides  thereunder,  and 
honestly  realised  the  whole  estate  with  as  litUe  ex- 
pense as  possible,  and  ofiered  to  the  present  applicant 
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every  fkcilitj  to  come  in  and  ezecote  the  deed,  ahd 
obtain  the  benefit  therennder,  and  having  on  the  19th 
of  J'eSrnary  last  turned  into  knoney  the  last  portion  of 
the  tmst  estate,  were  abont  to  strike,  and  paj  a  divi- 
dend of  foar  shillings  in  the  ponnd,  to  the  creditors 
who  had  become  parties  to  the  deed,  when  thej  were 
stopped  bv  the  present  notice.  It  appears  that  on  the 
13th  of  Febraary  last,  the  petition  in  this  matter  was 
filed  by  the  present  applicant,  grounded  on  a  declara- 
tion of  insolvency,  signed  by  the  bankrupt,  John 
Smart,  on  the  day  previous,  and  he  was  adjudicated 
bankrupt  thereon  on  the  16th  of  same  month.  I 
have  been  informed  by  the  offidal  assignee  that  there 
are  no  assets  in  his  hands:  In  this  matter,  no  estate 
is  to  be  divided;  no  question  of  difficulty  to  be  investi- 
gated, nor  is  any  fraud  suggested,  and  on  this  state  of 
facts,  I  am  required  to  take  from  the  trustees  the  mo- 
nies in  their  hands,  which  they  are  about  to  divide 
amongst  the  creditors  without  expense,  and  have  it 
brought  in  hereto  be  dealt  with  under  the  bankrupt  act, 
and  certain  to  be  dimmished  by  the  serious  costs  con- 
sequent upon  bankruptcy.  No  creditor  complains  of 
the  conduct  of  the  trader — no  creditor  has  been  pre- 
cluded from  the  benefits  of  the  tmst  deed,  and  except 
the  petitioning  creditor,  no  one  asks  for  the  interven- 
tion of  thb  Court  Beiug  fully  persuaded  that  the 
proceedings  in  this  matter  are  merely  calculated  to 
create  expense,  and  waste  the  funds  which  were  in 
process  of  being  distributed  inexpensively  and  ho- 
nestly among  the  creditors  who  choose  to  take  the 
benefit  of  the  deed,  nnder  these  circumstances,  I  feel 
boupd  to  examine  strictly  the  grounds  on  which  the 
intervention  of  the  Court  is  required  before  I  yield  to 
the  application*  For  the  applicant  it  is  said  the  deed 
of  the  20th  of  October  is  of  itself  an  act  of  bank- 
ruptcy, and  is  not  protected  by  the  9drd  section  of 
the  Act,  inasmuch  as  it  is  not  for  the  benefit  of  all 
the  creditors  of  the  bankrupt,  and  contains  provbions 
inconsistent  with  the  provisions  of  that  section,  and; 
is  besides  not  duly  registered  thereunder.  On  the 
part  of  the  trustees  it  is  urged  that  the  deed  is  strictly 
within  the  terms  of  the  93rd  section,  but  that  whe- 
ther this  be  so  or  not,  the  present  applicant  is  pre- 
cluded from  making  any  objection  thereto  in  conse- 
quence of  having  attended  the  meeting  of  the  20th  of 
October,  and  being  an  assenting  party  to  the  agreement 
then  entered  into,  in  pursuance  of  which  the  deed  in 
question  was  prepared  and  executed.  It  might  under 
ordinary  circumstances  be  sufficient  for  me  to  say, 
that  as  Mr.  Isaac  Bums  b  admitted  to  have  attended 
the  meeting  of  the  20th  of  October  as  a  creditor  of 
the  bankrapt,  and  as  the  fact  of  hb  assent  to  the  ar- 
rangement then  proposed  b  stated,  not  merely  by  the 
resolutions  then  passed,  but  also  in  the  affidavit  of  the 
trostees,  and  has  not  been  controverted  by  him,  and 
as  I  am  of  opinion  that  the  deed  in  question  has  been 
prepared  in  conformity  with  the  arrangement  then 
entered  into,  and  that  the  trustees  have  honestly  and 
fully  acted  in  discharge  of  the  duties  imposed  upon 
them,  Mr.  Bums  b  now  estopped  from  impeaching 
that  deed,  or  quarrelling  with  the  acts  of  the  trastees 
therennder.  It  has  long  since  been  established  by 
authority,  and  is  fully  in  accordance  with  every  prin- 
ciple of  commercial  justice,  that  where  a  petitioning 
creditor  was  party  to,  or  acquiesced  in  a  deed  of  tmst 


which  amounted  to  an  act  of  bankraptcy,  though  he 
did  not  execute  it,  he  will  be  estopped  from  availing 
himself  of  it  as  an  act  of  bankruptcy,  and  I  never 
met  with  a  case  in  which  I  should  be  better  pleased 
to  apply  thb  principle.  I  therefore  refuse  hb  appli- 
cation with  costs.  But  as  in  the  course  of  the  argu- 
ment it  has  been  insbted  that  the  deed  in  question  haa 
been  so  framed  as  to  be  within  the  protection  of  the 
93rd  section,  and  as  the  form  b  that  which  I  am  told 
has  been  in  such  general  use,  that  it  is  the  lithographed 
form  applied  to  all  such  cases,  and  as  it  appears  to 
me  to  be  so  open  to  many  of  the  objections  that  have 
been  rabed  against  it  by  Mr.  Martin,  that  if  I  had 
been  Called  upon  to  decide  it  on  its  merits,  I  should 
have  been  obliged  to  declare  that  it  b  not  of  such  a 
character  as  to  be  entided  to  the  benefit  of  the  93rd 
section  of  the  Act,  and  therefore  should  be  treated  as 
an  act  of  bankraptcy.  I  think  it  right  to  make  some 
observations  on  thb  view  of  the  case,  in  the  hope  of 
inducing  parties  who  are  anxious  to  cany  out  similar 
arrangements  to  modify  the  form  of  deed  they  adopt, 
so  as  to  ensure  legal  validity  to  their  prooeedinga. 
The  deed  in  question  purports  to  be  made  between  the 
trader  of  the  first  part,  the  trustees  of  the  second  part, 
and  such  creditors  as  have  snbseribed  then-  namea 
thereto  of  the  third  part,  and  it  proceeds  to  asagn  all 
the  real  and  personal  property  of  the  trader  to  the 
trastees  in  trust  to  sell  and  realise  the  same  after 
payment  of  the  costs  and  expenses  of  tlie  deed,  and 
in  the  execution  of  the  trasts  thereof,  and  also  after 
payment  of  an  allowance  of  a  pound  a  week  to  the 
debtor  for  subsistence  as  long  as  they  shall  think  fit  to 
pay  and  dbtribute  the  residue  of  the  said  monies  onto 
and  amongst  all  and  every  the  creditors  who  shall 
come  in  and  execute  these  presents,  or  otherwise  ag- 
nify  their  assent  thereto  within  one  calendar  monUi 
from  the  date  them>f  in  proportion  to  theur  several 
debts,  and  in  case  of  any  surplus  to  pay  the  same  to 
the  debtor.  Then  follows  a  proviso  that  in  case  any 
of  the  creditors  of  the  said  debtor  shall  not  agree  to^ 
or  execute  these  presents  within  the  space  of  one 
calendar  month  from  the  date  thereof,  then  they  and 
every  of  them  shall  be  excluded  from  the  benefit 
of  these  presents.  The  trastees  are  fhrther  anthoibed 
with  the  assent  of  the  parties  thereto  of  the  third  part, 
or  such  of  them  as  shall  attend  a  meeting  duly  con- 
vened afier  three  days'  notice  thereof  to  enter  into 
such  arrangements  respecting  the  trust  premises,  as 
the  persons  being  creditors  attending  such  meeting 
shall  deem  expedient,  which  arrangement  shall  be 
binding  on  all  parties  to  the  origmal  deed.  The  deed 
was  duly  executed  and  attested  in  pursuance  of  the 
terms  of  the  statute,  and  due  notice  given  and  pub- 
lished, and  was  intended  to  operate*  under  and  dorive 
its  effect  from  the  93rd  section  of  the  Bankraptcy  and 
Insolvency  Act,  and  whether  it  does  so  operate,  or 
whether  it  b  so  protected,  depends  on  thb  question- 
namely,  whether  the  deed  be  substantially  for  the  be- 
nefit of  all  the  creditors  of  the  trader,  because  the 
only  deed  protected  by  that  section  is  a  conveyance 
of  all  the  estate  and  effects  of  the  trader  for  the  bene- 
fit of  all  hb  creditors.  On  this  point  a  number  of 
conflicting  authorities  have  been  referred  to,  and 
without  either  defining  them,  or  attempting  to  explam 
them,  I  need  only  refer  to  the  latest  authority  on  this 
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sabjectv   in  which  the  present  fx>rd  ObaDcellor  of! 
Eogland  hss  not  only  decided  the  qoestion,  bnt  has 
pointed  ont  what  appears  to  me  to  be  the  true  gronnds 
of  distinction  to  be  observed  in  all  snch  cases.    The 
ease  is  £^  parte  Morgan  in  re  Woodhotue  (1  De 
6ex  Jones  and  Smith,  p.  64),  and  which  has  been 
opheld  and  fhlly  acted  npon  in  a  Oonrt  of  Common  Law 
in  the  ease  of  Berridge  V.  Abbot  (13  G.B.  N.S.  607) 
in  which  the  principle  laid  down  by  Lord  Westbnry  is 
sdopted  as  that  l^  which  all  similar  cases  should  be 
goyemed.    In  that  case,  like  the  present,  the  tmsts 
of  the  deed  were  for  snch  creditors  parties  of  the  third 
part  who  should  execute  the  deed  within  twenty-eight 
days  from  the  date  thereof^  and  the  question  was, 
whether  snch  a  deed  could  be  treated  as  one  for  the 
benefit  of  all  the  creditors  of  the  trader.     On  that 
point  Lord  Westbnry  says,  **  I  think  it  is  perfectly 
clear  that  the  section  is  only  applicable  to  deeds 
which  contain  provisions  for  the  benefit  of  all  thecre- 
ditors,  and  I  believe  if  the  trust  deed  exclude  any 
creditor,  it  is  not  entitled  to  the  benefits  of  the  section 
of  the  Act  rekting  to  trust  deeds.    The  question  b, 
then,  whether  this  deed  may  be  properly  denominated 
a  deed  which  in  its  operation  may  exclude  creditors 
of  the  debtor,  and  I  think  that  is  the  result  of  this 
particnlar  form  of  deed.     By  the  trusts  which  are 
here  declared,  the    trustees  are  not  to  hold   the 
property  on  trust  for  all  the  creditors,  but  for  such 
as  shall  execute  the  deed  within  twenty-eight  days 
from  the  date  thereof,  a  form  of  trust  which  confines 
its  operation  to  the  class  of  creditors  who  shall  come 
in  within  that  period.''    This  view  of  the  case  taken 
by  Lord  Westbnry  appears  to  me  the  tme,  as  well  as 
the  plain  distinction  to  be  attended  to  in  all  such  cases, 
although  it  has  been  suggested  that  there  are  dis- 
tinctk>ns  between  deeds  of  arrangement  upder  the 
192ttd  section  of  the  English  Bankruptcy  Act,  and  deeds 
which  «!«  protected  by  the  93rd  section  of  the  Irish 
Bankruptcy  and  Insolvency  Act,  which  is  the  same  as 
the  68tii  section  of  the  English  Bankruptcy  Act  of 
1849>     It  appears  to  me,  therefore,  that  in  this  re- 
q)ect  the  deed  before  me  is  foulty,  and  that  the  par- 
ties who  wbh  to  take  advantage  of  its  provisions,  and 
to  obtain  the  protection  of  the  93rd  section,  will  fail 
in  attaiafaig  thdr  object  if  they  adopt  the  present  form 
of  deed.    I  am  not  to  be  understood  as  saying  that 
the  introduction  of  a  proviso  luniting  the  time  at 
which  the  trustees  may  safely  distribute  the  trust 
fonds,  will  afiect  the  validity  of  the  deed,  provided,  of 
course,  that  the  time  is  reasonable,  and  the  notice 
sufficient   Without  some  such  provision,  it  is  obvious 
that  no  trustee  could  ever  be  safe,  or  would  ever  un- 
dertake snch  trust — but  the  original  trust  must  be  for 
the  benefit  of  all  the  creditors  without  excluding  any 
who  may  claim  its  benefit  up  to  any  time  before  the 
distribntion  of  the  fhnds  in  regular  conrse  of  adminis- 
tration.   I  may  add  that  where  any  provision  is  made 
for  the  arranging  trader,  the  parties  should  be  careful 
to  keep  strictly  within  the  terms  of  the  94th  section, 
and  certainly  I  should  have  found  it  difficult,  were  I 
<»lled  upon  to  decide  the  question,  that  the  time  men- 
tioned in  the  last  clause  of  the  deed  for  calling  a 
meeting  of  creditors  for  the  ourpo^e  of  binding  the 
rest,  for  such  arrangement  as  may  be  made  respecting 
the  trust  premises,  was  so  short,  and  the  manner  in 


which  they  are  to  be  convened  so  imperfect,  that  the 
whole  was  not  illufory.  By  the  200th  section  of  the 
English  Bankrupt  Act,  1861,  and  the  Schedule  D. 
therein  referred  to,  a  precedent  of  deed  is  given  which 
contains  a  form  of  trust  worthy  of  attention.  I  make 
these  observations  le^it  it  might  be  supposed  that  I 
overlooked  the  objections  made  to  the  deed  in  this 
case,  and  with  the  desire  to  induce  parties  engaged  In 
carrying  out  arrangements  of  this  kind  to  see  that  the 
form  of  the  deed  provided  shall  be  such  as  to  carr}' 
their  intentions  into  efiect. 


[Before  Judge  Ltmcb.] 

Re  Pabtiok  M'NEvnr. 

Final  examination — Charge  of  forgerif  (xnd/aieeen' 
triea  in  booka^^Oeneral  misconduct  aa  a  trader* 

Wliere  a  bankrupt  ie  charged  with  forgery^  and  with 
making  false  entries  in  his  books^  and  chtainiTig 
credit  by  false  representations^  his  examination  will 
be  acffourned  sine  die;  and  although  the  documents 
alleged  to  have  been  forgeries  have  bun  destroyed^ 
and  none  of  them  forthcoming^  a  prosecution  for 
forgery  wUl  be  directed^  as  well  as  a  prosecution 
for  frauds  against  the  bankruptcy  law. 

Tbe  bankrupt  had  been  a  pawnbroker,  and  latterly  an 
auctioneer.  He  proposed  in  the  first  instance  to  carry 
a  composition  under  the  arrangement  clauses,  in  which 
he  failed,  and  the  case  was  turned  into  bankruptcy. 
M'Nevin  was  exaipined  principally  with  regard  to  bill 
transactions  with  other  pawnbrokers,  and  on  his  finai 
examination  he  was  opposed  by 

Keman^  Q.G.,  for  the  assignees,  on  the  ground  of 
fraud,  forgery,  and  general  misconduct.  He  charged 
him  with  having  obtained  credit  from  Mr.  Sullivan,  a 
pawnbroker,  by  representing  that  he  was  in  good  cir- 
cumstances when  in  fact  he  was  hopelessly  insolvent 
He  charged  him  with  having  put  into  circulation  se- 
veral bills  of  exchange  purporting  to  be  the  accept- 
ances of  Mr.  O'GarroU  of  Bray,  which  were  forgeries. 
He  put  other  bills  of  exchange  into  circulation  which 
were  forgeries,  and  he  made  folse  entries  in  bis  hooka. 
It  was  a  case  where  he  ought  to  be  prosecuted  for 
forgery  and  for  mutilation  of  his  books.  [Judge 
l^yncA.— How  can  you  prosecute  for  forgery  on  bills 
that  do  not  exist?  the  bankrupt  destroyed  them  alL] 
There  would  be  difficulty,  no  doubt,  in  a  prosecution 
for  forgery  where  the  forged  bills  were  not  fonhcom- 
ing,  bnt  for  the  other  ofibnces  against  the  bankrupt 
laws  there  could  be  no  doubt  that  he  could  be  pros^ 
cnted  successfully. 

Larkiny  solicitor,  for  the  bankrupt,  submitted  that 
inaHmuch  as  the  schedule  had  been  vouched,  and  al- 
though his  transactions  were  irregular,  there  was  no 
proof  that  he  ever  committed  forgery — he  swore  he 
never  did;  there  was  no  charge  against  him  bnt  what 
he  admitted  himself,  and  on  the  whole  his  case  was 
one  of  midfoi-tune,  and  not  fraud. 

Judge  Lynch  said,  In  my  opinion,  almost  every 
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crime  that  coald  be  committed  against  the  hategnij  of 
trade,  as  well  as  against  the  morality  of  trade,  has 
been  committed  by  the  bankropt  now  before  me  in  his 
final  examination.  We  have  here,  in  the  first  place, 
fabricated  books,  books  fabricated  for  the  purpose  of 
selfprotectiont  and  the  only  ground  alleged  for  the 
fabrication  was  to  defrand  creditors,  and  seek  to  insure 
protection  to  him  in  another  transaction  to  which  I 
will  ref^r  hereafter;  and  this  manner  of  dealing  with 
the  hooka  is  of  itself  sufficient  to  bring  the  party 
within  the  terms  of  the  statute,  as  it  was  an  offence 
against  the  bankrupt  law.  With  regard  to  the  bank- 
rupt's dealings  with  Mr.  Sullivan,  his  offence  was 
of  a  much  smaller  degree,  except  in  one  particular, 
when  he  told  an  absolute  falsehood  to  obtain  a  credit 
with  that  gentleman.  With  respect  to  Mr.  Kennedy, 
the  bankrupt  committed  a  plun  case  of  deliberate 
fraud  without  excuse,  without  the  slightest  circum- 
stance of  extenuation.  He  went  to  Mr.  Eennedy'8 
office,  and  for  the  purpose  of  procuring  a  further  cre- 
dit fi^m  that  gentleman,  he  alleged  he  had  a  property 
in  Dalkey,  and  he  gave  to  Mr.  Kennedy  a  security  on 
that  property,  stating  that  he  had  no  lease  of  it — 
that  he  had  got  it  up  from  a  squatter,  while,. at  the 
same  time,  he  had  executed  a  mortgage  of  the  lease 
.  to  another  person.  Again,  upon  the  whole  case  in 
evidence  now,  it  is  perfectly  clearly  proved  that  some 
of  these  bills  of  1863  were  forgeries  committed  by 
him.  I  have  heard  his  attempted  excuses;  matters 
which  are  perfectly  incredible  are  stated  by  him.  On 
his  own  evidence  originally  the  matter  was  not  pressed 
against  him,  because  ho  most  distinctly  admitted  on 
that  occasion  that  three  of  the  bilb  impeached  were 
not  in  the  handwriting  of  Mr.  O'CarroU;  and,  with 
respect  to  two  which  he  said  were  in  Mr.  O'Canoll's 
handwriting,  the  case  he  had  to  make  was  one  of 
gross  fraud  against  himself.  His  case  was  this,  that 
having  blank  acceptances  given  to  him  for  a  special 
purpase,  he,  regardless  of  that  special  purpose,  and  with- 
out the  authority  of  the  party  that  sigued  his  name, 
caused  two  new  bills  of  exchange  to  be  filled  up,  pur- 
porting to  be  the  acceptance  of  that  party.  I  say 
that  was  a  forgery  quite  as  much  as  if  he  forged  the 
name.  No  doubt  it  may  be  assumed  to  be  a  less  of- 
fence to  use  the  name  of  a  party  than  to  deliberately 
fabricate  the  name,  but  it  is  only  in  degree,  it  is  the 
same  class  of  offence  that  is  committed  in  both 
instances.  And  what  was  the  nature  of  the 
trade  carried  on  during  the  last  year?  It  was 
a  trade  deliberately  carried  on  by  reason  of  those 
forged  instruments,  and  then  jast  before  he  iff  to  ap- 
pear in  the  Court  we  have  him  taking  up  those  instru- 
ments. Surely  it  is  as  plain  to  any  man  of  common 
sense  what  his  view  was  in  taking  up  the  bills,  as  if 
he  had  confessed  it;  it  was  to  prevent  those  bills  af- 
terwards appearing  agunst  him  here.  The  explana- 
tions given  of  the  bankrupt,  in  opposition  to  the  clear 
and  satisfactory  evidence  of  Mr.  O'CarrolI,  I  believe 
to  be  perfectly  incredible— I  do  not  believe  there  is  a 
particle  of  truth  in  the  statements  he  has  made. 
This  remarkable  fact  appears.  Twenty  two  of  these 
bills  are  impeached,  yet  not  a  single  one  of  them  b 
produced.  It  is  impossible  to  believe  that  this  can  be 
the  result  of  mistake  or  cegligence.  With  respect  to 
the  last  lot  of  five  bills,  it  is  to  be  borne  in  mind  that 


an  allegation  of  forgery  has  been  made  against  this 
gentleman,  and  his  case  here  is,  that  so  anxious  was 
he  to  meet  that  case  of  forgery-^so  anxious  was  h^ 
to  get  the  bill,  and  produce  it  to  Mr.  O^Carroll,  that 
he  sent  his  porter  and  bis  wife  to  show  it  to  Mn 
0*Carroil.  Yet,  instead  of  keeping  that  bill  sale  t€^ 
meet  the  allegation  of  forgery  made  at  the  meetbg  of 
creditors,  he  committed  the  very  act  that  a  forger 
would  have  done — ^that  nobody  but  a  forger  could 
have  done — ^he  destroys  the  instrument  that  it  may  b« 
put  out  of  the  power  of  the  creditors  to  produce  it, 
and  show  the  fabrication.  And  then,  unfortunately, 
this  man,  in  addition  to  his  crimes  against  trade,  com- 
mits the  farther  o£fence  of  making  deliberate  fals« 
statements  to  excuse  himself  in  respect  of  these 
transactions.  Upon  the  whole  case,  I  feel  that  trade 
would  not  be  safe  if  I  allowed  such  a  man  to  go  nit» 
trade  again.  My  judgment,  therefore,  is,  that  the 
final  examination  of  the  bankrupt  shall  be  adjourned 
sine  die^  and  I  direct  a  prosecution  against  this  gen- 
tleman, for  the  forgeries  that  have  been  committed, 
fof  the  frauds  against  the  bankruptcy  law,  and  for  the 
false  representations  that  he  has  made,  adding,  how- 
ever to  the  order,  that  the  directions  for  the  prosecu- 
tion shall  not  be  acted  upon  until  I  am  satisfied  that 
there  exists  evidjuce  sufficient  to  carry  It  out  to  • 
successful  issue. 

Agent— Mr.  Dodd. 


Re  Thoscas  Sheehan  and  Feeham's  estate. 

Surety  and  principal — Right  of  creditors  to  prove  far 
their  originaldebt  when  composition  /aUs — EUctlm, 

A  party  becomes  security  for  the  payment  of  a  com- 
position by  an  arranging  trader^  and  when  two 
of  the  instalments  are  p(M,,fhe  case  is  turned  into 
bankruptcy.  The  creditors^  prove  against  the  es- 
tate of  the  princqnd  for  their  first  bUls^  giving 
credit  for  the  instalments  paid.  The  surety  then 
becomes  bankrupt^  and  the  creditors  seek  to  prove 
on  his  estate^  for  two  sets  of  unpaid  bUts.  Su^ 
proof  will  not  be  allowed^  the  creditors  having  made 
their  election. 

In  this  case  Feehan  was  an  arranging  trader,  and 
carried  a  composition  of  7s.  6d.  in  the  pound,  to  be 
paid  by  instalments,  and  Sheehan  became  surety  for 
the  instalments,  by  joining  Feehan  in  promissory 
notes;  two  of  the  first  notes  were  paid,  and  Feehan's 
case  was  turned  into  bankruptcy,  and  Sheehan  waa 
also  made  bankrupt,  and  the  case  now  came  before 
the  Court,  on  a  proof  sought  to  be  made  by  creditora 
on  Feehan's  estate,  against  the  estate  of  Sheehan. 

Rogers^  Q.G.,  for  the  assignees. 

Keman^  Q.G.,  for  the  creditors  seeking  to  establish 
the  proof. 

Lynch,  J.,  said. — In  tbb  case  the  proposition  ar- 
gued before  me,  and  now  to  be  decided  by  me,  is 
raised  in  the  following  manner: — Feehan  was  an  ar- 
I'anging  trader,  and  carried  a  composition  for  7s.  6d 
in  the  pound.    The  payment  of  this  composition  waa 
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lecarod  by  foar  notes  mt  3,  6,  9^  aad  12  months  re- 
spectirelj,  «nd  Thomas  Sheehan  was  a  party  to  these 
notes.  The  two  first  set  of  notes  were  dnly  paid,  hot 
defanlt  being  made  in  the  third  set  of  notes,  Feehan's 
case  was  tamed  into  bankruptcy  on  the  24th  of  No- 
vember, I860.  In  Feehan's  bankraptcy,  Messrs. 
Vance  and  Ca  claimed  to  prove  for  the  whole 
amount  of  the  debt,  giving  credit  for  the  ameant  paid 
oo  the  two  sots  of  bills  pmd  on  foot  of  the  com- 
position of  Feehan,  They  now  claimed  pennis- 
sion  to  prove  for  the  two  sets  of  bills  unpaid 
against  Sheehan's  estate^  In  my  judgment,  they 
camiot  do  this.  In  Feehan's  banloiiptcy)  I  held  that 
they  (Donid  prove  for  the  whole  amount  unpdd  of  the 
original  debt,  on  the  ground  that  default  having  been 
made  in  carrying  oat  the  arrangement,  the  parties 
eoaM  at  tbeir  eleetion,  stand  on  their  original  rights, 
and  renounce  the  agreement  broken  by  the  arranging 
trader.  The  agreement,  so  far  as  Sheehan  was-eon-^ 
eemed,  was  operative;  if  the  parties  abided  by  it^ 
Sheehan  could  never*  in  exoneration  of  himself,  set  up 
Uie  breach  of  the  agreement  by  Feehan.  Bat  when 
the  parties  themselves  elect  to  go  against  Feehan  on 
the  basis  of  the  agreement  being  at  an  end,  as  for  as 
be  is  concecned,  it  seems  to  me  impossible  that  they 
can  treat  it  at  the  same  time  as  subusting  against 
Sheehan'a  estate.  The  parties  had  their  election  on 
thdr  ori|[^al  agreement,  if  they  chose,  but  they  can- 
not treat  the  agreement  as  subsbting  against  one  es- 
tate, and  as  at  an  end  agmnst  the  other  estate.  This 
opinion  I  gave  very  early  in  the  argument;  and  the 
case  in  &  Eilii  (2  Mont.  &  Ayr.  dfo,)  fully  confirms 
me  in.  this  opinion.  I  therefore  deeide,  that  the  par- 
ties having  elected  Co  proceed  against  Feehan*s  estate 
for  tbf  wfaM>le  unpmd  amount  of  theur  original  claims, 
cannot  now  prove  for  the  unpaid  composition  notes 
against  tlie  estate  of  Sheehan.  In  this  particular 
case  there  is  no  room  for  choice  as  to  the  course  to  be 
taken  by  the  creditors  of  Feehan.  Feehan's  estate 
pajs4s.  in  the  pound  on  the  amount  unpaid;  and 
3s.  6d.  having  been  paid  already  on  the  notes,  of 
coarse  the  parties  will  elect  to  prove  against  Feehan's 
estate,  according  to  my  original  ruling. 


Court  of  SItitnfraltj?. 

Citoportid  ly  WilUaa  Ohamoaj,  Esq.  Bantoter4aJLaw.3 

The  Malvina. 

Collision — Merchant  Shipping  Act,  17  j-  IS  Viet, 
c.  104 — Compulsory  piLtage — Forfeiture  of  right 
to^Thfi  Waterford  Pilot  Aet,  9  *  10  Vict,  c 
'  2—C4au. 


In  a  suit  for  collision  against  a  steam-shipj  where  she 
was  found  to  have  caused  the  total  loss  of  the  pro 
movent  vessel,  her  owners  will  be  exempted  from 
liability^  if  it  appear  that  she  had  a  duty  licensed 
pilot  in  charge^  and  that  the  pilotage  was  by  statute 
compulsory. 

In  a  ease  of  collision  where  the  impfignant  steamship 


was  found  in  default^  and  rdied  on  compulsory 
pilotage  as  exempting  her  owners  from  liability,  the 
right  of  exemption  wiU  not  hefbrfeiUd  by  the  inter* 
ference  of  her  captain^  if  it  clearly  appear  thai  (he 
pilot  alone  was  to  blame  for  the  collision,  and  tfiat 
'  the  ads  of  the  captain  were  calculated  to  prevent  at 
modiJ^iL 

Whereon  impugnant  ship  obtains  the  dismissal  of  a 
suit  for  collision  by  relying  on  the  legal  defence  of 
compulsory  pilotage^  each  party  will  be  left  to  bear 
their  oum  cosfs* 

This  was  a  suit  of  collision  instituted  by  the  owners 
of  the  brig  Hope  of  New  Ross,  Edward  James,  mas- 
ter^  James  Daly  Pears,  the  consignee  of  her  cargo, 
and  the  master  and  crew  against  the  screw  steam-ship 
Malvina  of  Waterfbrd,  348  tons  burden,  and  100 
horse  power,  George  SUIy,  master,  to  recover  compen- 
sation for  the  total  loss  of  the  brig,  estimated  at  £819* 
The  petition  stated  that  on  the  17tb  of  August,  the 
brig,  laden  with  coal  and  bound  for  Walerford,  was 
proteecRng  up  the  river  Suir  at  fbur  o'clock  in  the 
afternoon,  and  was  roaching  across  the  river  from  the 
Smelting  House,  close  hauled  on  her  starboard  tack,  the 
wind  being  about  N.W.,  blowing  fresh,  and  the  flood 
tide  making  when  the  accident  occurred.  Under  these 
circnmstances,  it  was  alleged  that  the  Malvina,  bound 
from  Waterford  to  London,  with  passengers  and  goods, 
was  seen  by  the  brig  coming  down  from  Waterford  in 
a  course  about  midway  in  the  channel  of  the  river,  as 
the  brig  was  at  the  time  beathxg  across  it,  and  in  a' 
course  likely  to  bring  the  two  vessels  into  contact.  A 
river  steamer,  called  the  t)nncannon,  which  had  but 
a  short  time  previously  gone  down  the  river,  passed 
under  the  brig's  stem,  and,  in  a  great  degree,  wiis 
acause  of  inducing  the  pilot  of  the  brig  to  believe 
that  the  Malvina  would  adopt  the  same  course,  and 
continue  upon  her  starboard  tack.  Finding  that 
the  Malvina  kept  rather  close  to  the  Waterford  shore, 
the  brig  hailed  her  to  go  more  to  northward  and  pass 
nnder  her  stern,  and,  at  the  same  time,  put  her  own 
helm  down^  fearing  a  collision ;  but  before'  she  could 
come  about,  voices  from  on  board  the  Malvina  called 
out  to  her,  ''Hard  a  starboard  I"  Obeying  this  or- 
der, the  brig  immediately  starboarded,  but,  in  a  min- 
ute after,  the  Malvina  it  was  alleged,  which,  to  all 
appearance  had  also  starboarded,  drove  right  into  the 
brig,  her  bowsprit  running  in  between  the  brig's 
masts,  and  her  stem  cutting  her  amidships  on  her 
starboard  side  to  the  main  hatchways.  The  brig 
forged  ahead  about  her  own  length  and  sunk  to  the 
bottom,  the  master,  pilot,  and  crew  having  been  only 
able  at  the  last  moment  to  escape  drowning  by  climb- 
ing or  jumping  into  the  steamer.  Eveiythiag  on 
board  the  brig  was  totally  lost.  The  fault,  it  was 
alleged  by  the  petitioners,  lay  altogether  with  the 
steamer,  which  should  have,  when  there  was  time, 
gone  astern  of  the  brig,  or  slowed  or  stopped  her 
engines.  1'he  defence  was,  that  the  brig  was  to 
blame;  and  also,  that  even  if  the  steamer  were  in 
defiiult,  she  was  exonerated  from  the  consequences 
because  she  had  a  licensed  compulsory  pilot  in  charge. 
The  Court  was  asiiisted  by  Captain  Abbot,  RN.,  and 
Captain  Crosby,  R.N.R.,  as  nautical  assessors,  and  the 
ca^e  was,  by  consent,  heard  viva  voce. 
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Dodara  Toumaend  and  Chattertan,  0.0^  for  the 
petitioDen^ — ^The  steamer  was  wholly  to  blame  for 
the  collisioD,  and  should  bear  the  entire  loss,  including 
the  costs  of  the  snit.  Thej  cited  The  Merchant  Ship- 
ping Act,  17^18  Vict,  c  104;  the  Trident,  1  (Ecc. 
&  Ad.  Report,  217);  The  Shannon,  (2  Hag.  173); 
and  The  Maria,  (1  Wu).  Rob.  95).  The  steamer 
conld  not  relj  on  her  exemption  on  the  groand  she  had 
a  licensed  pilot  on  board,  as  her  captain  and  crew  inter- 
fered in  the  ship's  management. 

Doctors  Oibbon  and  JElringtoni  for  the  impngnant 
steamship. — The  accident  arose  from  the  mismanage- 
ment of  the  brig,  and  the  steamer  was  in  no  default ; 
bnt,  if  even  she  was  wholly  or  partly  to  blame,  she 
was  legally  exempt  from  liability,  as  she  was  in  the 
care  of  a  duly  licensed  pilot,  nnder  a  compulsory 
statute.  They  cited  the  Merchant  Shipping  Act,  17 
&  18  Vict.,  c.  104;  The  Joseph  Somes,  (Swa.  186); 
The  Fyenoord,  (Swa.  374);  The  Seine,  (Swa.  411); 
T/ie  Argo,  (Swa.  462);  The  Hand  of  Providence, 
(Swa.  107);  The  Unity,  (Swsl.  101);  The  La  Plata, 
(Swa.  220  &  298);  and  Carruthers  v.  Sid^ttam  (4 
Man.  &  SeL  77)- 

JuDGB  Eellt  (after  recapitulating  the  faets  to  the 
assessors)  asked  them  the  following  questions: — 1st. 
Was  the  manoeuvre  of  the  steamer  in  starboarding  her 
helm,  as  set  out  in  her  plea  and  established  in  evidence, 
the  progpr  and  seamanlike  manoBuvre  under  the  circum- 
stances, and  was  it  carried  out  in  the  right  time?  2nd. 
Did  the  brig  Hope  contribute  in  any  and  what  way,  or 
to  what  extent,  if  any,  to  the  collision  ?  3nL  To  what 
is  the  collision  to  be  attributed,  and  were  both  vessels 
in  fault,  or  which,  if  either?  4th.  Was  the  collision 
occasioned  solely  by  the  fault  of  the  pilot  or  not,  and 
did  the  act  of  the  master,  in  stopping  and  reversing 
the  engines  without  the  authority  of  the  pilot,  contri- 
bute to  the  collision? 

His  lordship  and  the  assesors,  after  a  short  adjourn- 
ment for  deliberation,  returned  into  court,  when  the 
following  answers  of  the  assessors  to  the  several  ques- 
tions propounded  to  them  were  read^To  the  first,  we 
do  not  consider  that,  nnder  the  circumstances,  star- 
boarding was  the  best  manoouvre  for  the  steamer,  as 
she  might  have  hugged  the  Waterford  shore  closer, 
and  by  that  means  have  gone  clear  of  the  Hope ;  but 
that  having  adopted  the  determination  to  starboard 
her  helm,  she  did  not  carry  out  that  determination 
until  it  was  too  late.  To  the  second,  we  consider  that 
the  brig  Hope  did  not  contribute,  in  any  way,  to  the 
collision.  To  the  thii*d,  we  say  the  steamer  caused 
the  collision,  by  not  putting  her  helm  to  starboard,  or 
slowing  her  engines  in  time,  and  that  she  alone  was  in 
fault  To  the  fourth,  we  are  agreed  that  the  pilot  of  the 
steamer  was  solely  in  fault  for  the  collision,  and  that 
the  interference  of  the  captain  in  stopping  and  rever- 
sing the  engines  without  his  authority,  did  not  con- 
tribute to  thQ  loss  of  the  brig  Hope. 

Judge  Eellt. — ^The  facts  of  the  case  are  now  dis- 
posed of;  bnt  as  a  very  grave  and  important  question 
of  law  has  arisen — namely,  whether  the  owners  of 
this  wrong-doing  vessel,  because  they  had  a  licensed 
pilot  on  board,  are  exempted  by  the  statute  from  all 
the  consequences  of  this  collision,  as  his  presence  was 
compulsory? — 1  must  reserve  that  question  for  discus- 
sion, and  until  its  decision,  I  respite  my  judgment. 


Upon  a  subsequent  day  the  case  came  on  for  ar- 
gument upon  the  points  reserved  at  the  hearm|^  viz. : 
First,  whether  the  owners  of  the  steamer  had  the  pri- 
vilege of  exemption  on  account  of  having  had  on  bMrd 
that  vessel,  a  qualified  pilot  under  compulsion  of  law? 
and  secondly,  whether  that  exemption  was  not  for^ 
felted  by  the  participation  of  the  master  in  the  acts  of 
the  pilot? 

JuDQE  Eellt. — ^This  had  been  a  cause  of  collifflon, 
brought  by  the  owners  of  the  brig  Hope  agunst  the 
screw  steamer  Malvina,  of  Waterford,  a  tnder  carry- 
ing passengers  and  goods  between  that  dty  and  Lon* 
don.  The  collision  occurred  on  the  afternoon  of  the  8tb 
September  last,  in  the  river  Suir,  not  hr  from  Water- 
ford, and  by  its  efiects  the  Hope  was  run  into  by  the 
steuner,  and,  together  with  her  cargo,  sunk  to  the 
bottom.    Upon  the  trial,  the  naval  captains,  by  whom 
the  court  was  asasted,  were  of  opinion  that  the  steamer 
alone  was  in  fault  for  that  collision ;  that  the  pilot  of 
the  steamer  was  solely  to  blame,  and  that  the  interfer- 
ence of  the  master  of  the  steamer  in  stopping  and  re- 
venung  did  not  contribute  to  the  loss  of  the  brig  Hope. 
The  court  having  agreed  in  these  opinions,  the  merite 
of  the  case  were,  thereby,  fully  ascertained ;  but  two< 
questions  of  law,  both  of  which  had  been  put  forward- 
in  the  pleadings  of  the  parties,  were  resarved  for  argu- 
ment and  determination  by  the  court  itself  before 
final  judgment  was  to  be  pronounced  upoa  the  findui|p 
upon  the  facts — namely,  first,  whether  the*  presence 
of  the  pilot  on  board  the  steamer  was  eompalsoiy 
under  the  statute  relied  upon,  9th  and  10th  Vic  cap.- 
292,  an  Act  for  improving  the  port  and  harbour  of 
Waterford,  as,  if  compulsory,  then,  nnder  the  general 
law  the  owners  would  not  be  responsible  for  the  dam- 
ages occasioned  by  his  default,  but  would  be  exempt  2^ 
and  secondly,  whether  that  exemption  had  been  for- 
feited by  any  interference  of  the  master  in  the  acta  or 
de&ult  of  the  pilot?    These  important  questions  were 
jfully  and  ably  argued,  and  the  cause  is  now  ready  for 
judgment  upon  law  as  well  as  on  fact.    The  court 
will  begin  with  the  latter  of  these  two  questions ;  and, 
for  the  purposes  of  its  full  consideration,  will  assume 
that  the  former  of  them  has  been  sustained  in  the 
affirmative.  There  is  no  doubt  of  the  soundness  of  the  . 
absti'act  proposition  of  law  raised  by  this  question; 
but  in  the  judgment  of  the  court,  the  circumstances 
of  the  case  before  it  do  not  adout  of  its  applicabi- 
lity, and  for  two  reasons — ^first,  because  that  the  naval 
assessors,  by  whom  the  court  was  assbted  at  the  trial, 
and  who  had  all  the  evidence  before  them,  did  not 
find  that  the  master  should  have  interfered  other  thaa 
he  did  do;  and  secondly,  because  they  found  not  alone 
that  the  only  act  of  interference  on  his  part  proved 
by  that  evidence,  namely,  stopping  and  reversing  the 
engines,  without  the  authority  of  the  pilot,  did  not 
contribute  to  the  collision,  but  also  that  the  pilot  was 
solely  in  fault.    The  court  having  received  and  adopt- 
ed these  views  of  its  assessors,  upon  points  so  exclu* 
sively  within  their  professional  l^nowledge,  must  there- 
fore hold  that  the  exemption  contended  for  here  by 
the  owners  of  the  steamer  has  not  been  forfdted 
through  their  master  or  crew.      Now,  then,  to  come 
to  the  consideration  of    the  exomptlon  itt^elf,  and 
therefore,   to  consider  the  real  question — was  the 
hiring  or  employment  of  the  pilot  compulsory  by  law 


THE  IRISH  JURIST. 


201 


upon  the  owaen  of  the  steamer  ?    To  prove  thai  it 
was  compalsoiy,  the  defendants  relj  upon  the  Act  for 
i^gnhuing  the  port  and  harbour  of  Waterford,  and 
have  aeoordin^y  pleaded  it    In  the  argument  at  the 
bar,  however,  they  insisted  also  upon  the  benefit  of 
another  statute,  namely,  the  Merefaant  Shipping  Act, 
sec^on  354,  because  that  the  steamer  was  a  passenger 
•hip.    This  latter  statute  they  had  not  pleaded,  imd 
grave  reasous  existed,  even  arising  out  of  the  statute 
itself,  making  it  necessary  to  be  pleaded,  if  intended 
to  be  relied  upon.    The  court,  then,  acdng  upon  the 
well-known  principle  of  proceeding  ieoimdum  alUgata 
d  probatOj  must  decline  to  afibrd  to  the  defendants 
whatever  advantage  the  latter  statute  might  have 
given  them  in  the  case.    The  consideration  of  the 
Court  is  thas  resti-icted  to  the  Waterford  Harbour 
Act  altogether,  the  statute  pleaded  by  the  defendants; 
and  from  its  enactments  alone  is  the  condaslon  of 
compulsory  or  not  oompulsory  to  be  drawn.     The 
87th  section  of  this  statute  enacts  that  every  vessel 
comhig  into  the  port  and  harbour  of  Waterford  from 
the  sea,  or  going  out  from  the  same  to  the  sea*  shall 
pay  pOotage.     That  these  words  ^'pay  pilotage" 
mesn  '^em^y  and  pay  a  pilot ^'  there  can  be  no 
doubti  as  it  may  be  assumed  that  no  one  would  pay 
for  service,  when  he  must  do  so,  without  having  the 
benefit  of  that  service.    But,  whether  or  no»  the  next 
seetton  but  one,  the  89ih,  leaves  the  point  beyond  all 
doubti  (br  m  it,  being  an  exception  to  the  operation 
of  the  87th  section,  the  very  words  **a  pilot  to  take 
charge  **  are  used,  and  the  two  sections  must  be  con- 
Btraed  together.     Then  comes  the  90th  section,  in 
which  it  ui  enacted  that  the  master  of  every  vessel 
who  is  required  by  that  Act  to  employ  a  pilot,  should 
he  refbse  so  to  do  when  the  pilot  oflbrs  himself  shall 
pay  the  usual  pilotage  over  and  above  any  other  penalty. 
Now  do  these  three  sections,  taken  together,  impose  any 
compulsory  dnty  or  a  necessity  upon  the  owner  or  mas- 
ter to  take  a  pilot  on  board?    The  Oourt  is  of  opi- 
nion that  these  sections  do  make  it  compulsory.      In 
the  case  of  Carruthers  v.  Sidebottom  (4  Man.  &  SeL 
77)  referrsd  to  in  the  arguments  at  both  sides,  words 
not  BO  strong  were  held  compulsory;  but  here  are  the 
words  **  shaU  "  and  <*  required,"  which  are  compnisory 
per  MS.    Still  more,  here  is  the  obligation  to  pay  pi- 
lotage over  and  above  any  other  penalty  for  refhsal  to 
take  a  pilot,  which  in  itself  must  be  considered  a  com- 
pulsion independently  of  the  grammatical  force  and 
effect  of  the  words  **  other  penalty."    In  the  ease  of 
The  Maria,  (1  Wm.  Rob.  95)  referred  to  repeatedly, 
and  not  without  cause,  during  the  argument,  the 
jadgeofthe  Oonrt  of  Admiralty  of  England,  when 
the  same  question  was  raised  under  very  similar  pro- 
visions of  a  local  English  statute,  held  that  all  these 
elements  constituted  compulsion.    In  that  case,  where, 
as  here,  the  statute  obliged  a  recusant  master  to  pay 
the  pilotage,  the  learned  judge  asks,  Is  not  that  com- 
pulsion on  the  owners?      Suppose  the  statute  bad 
mentioned  ten  times  the  amount  of  the  pilotage,  where 
would  be  the  difference?    It  would  only  be  ia  the  de- 
gree of  compulsion,  not  in  the  compulsion  itsel£    Now 
that  case  has  been  followed  up  by  subsequent  similar  de- 
cisions, and  has  not  been  controverted.     In  the  present 
ease,  then,  in  which  the  Umguage  of  the  local  statute 
relied  upon  is  more  precise,  the  Oourt  has  no  hesitation 


in  holding  that  the  pilot  so  taken  on  board,  in  obedience 
to  the  statute  pleaded,  was  taken  by  compulsion.  Thai 
important  point  beii^therefore  established,  how  are  the 
owners  of  this  steamer  to  be  effected  by  his  acts? 
The  Merchant  Shipping  Act,  wl4ch,  upon  this  matter, 
is  the  general  kw  of  the  United  Kbgdom,  in  section 
388  enacts  that  ^*no  owner  or  master  of  any  ship, 
shall  be  answerable  to  any  person  whatever,  for  any 
loss  or  damage  occasioned  by  the  fkult  or  incapacity 
of  any  qualified  pilot  acting  in  charge  of  such  shi^ 
within  any  dbtrict  where  the  employment  of  such  pilot 
is  compulsory  by  law."  The  Court,  therefore,  having 
already  determined  that  the  loss  of  the  Hope  and 
cargo  was  occasioned  solely  by  the  fault  of  the  pilot, 
most  hold  the  owners  of  the  steamer  which  did  the 
wrong  not  answerable  for  that  damage,  and  dismiss 
the  petition,  but»  followmg  the  rule  in  such  cases, 
without  costs. 

Prootor  for  the  Petitioner— Mr.  Htmerton. 
Prootor  for  the  Defendants— The  Queen's  Pkoetor* 


rB«Qrt«l  by  J.  Ftald  JohnitOB,  Biq^  Biuxlit«uUL«w.l 

{Coram  Movahan,  GJ.|  Pigot,  O.B.,  Ball,  KBoaR» 
andGbbishan,  JJ.,  and  Fiizoerald  jutdDsast,  BB.] 

PooLV  V.  OmrFiTH  and  others— May  29»  80;  Jum 
1,  2,  1863. 

Ejectment — Preeumptuma^^roof  of  Poeeeeaion-^ 
Statute  oj  LmUatione-^AdmimbUity  of  Booh  of 
DietribiUione* 

The  plaintiff  m  an  action  of  ejectment  produced  an 
attested  copy  of  a  patent  from  King  CharleelL  em 
attested  copy  o^  an  extract  from  the  Down  Sur- 
vey, a  copy  of  a  lease  dated  \9th  September,  1701, 
purporting  to  be  executed  by  the  leseee  only,  and 
demising  for  the  term  o/'91  yearsj  and  a  lease  da- 
ted 8tA  May^  1793,  demising  m  the  terms  of  the 
lease  of  1701,  with  covenant  for  perpetual  renewaL 
No  question  having  been  asked  by  either  side  at  the 
trial,  to  be  left  Pt  the  jury,  Held,  that  there  was  evi- 
dence of  poesession  and  enjoyment,  entitling  the 
plaintiff,  in  whom  the  interest  of  the  lessee  in  the 
lease  o/ 1793  had  vested,  to  a  direction. 

Held,  aleo,  as  against  occupiers  who  had  taken  sqfa- 
rate  defences  to  the  same  ejectment,  U  b^ng  admitted 
that  aU  rent  receivable  under  the  lease  of  1793% 
and  a  fee- farm  grant  which  had  been  substitutedfor 
it,  had  been  regularly  paid  up  to  the  bringing  of 
the  ^ectment,  that  there  was  evidence  of  possession 
in  1 793,  and  some  evidence  of  possession  subsequent 
{Pigot,  CM^  dissentiente). 

Held,  also,  that  the  want  of  such  evidence  of  possession 
as  the  payment  of  rent  afforded  would  not  enable 
the  occupiers  to  avail  themselves  of  the  Statute  of 
Limitations,  unless  they  showed  a  possession  in 
themselves  or  in  some  one  else  than  the  plaintiff, /ol'> 
lowing  Smith  v.  Lloyd  (9  [Ex.  Rep,  562); 
(Pigot^  C.B.,  dissentiente.; 


THB  IRISH  JURIST. 


The  Book  0/  DistribtUiana  is  admiuihU  in  evidence 
vfkm  offered  to  show  the  contents  of  proJUable  and 
unprovable  land^  and  not  to  make  tiUe^  aUhough 
it  be  impossible  to  point  out  the  precise  avihority  un- 
der which  it  mas  made* 

Semble,  thai  the  reasonings  of  Lord  Chancellor  Napier 
in  Knox  v.  Earl  of  Majo  (7  Ir.  Chan.  R.  563),  tn 
favour  of  its  admissibH&y  are  unsustainable. 

Erbob  feoh  the  Quekn's  Bench. 

This  was  an  ejectment  on  the  title,  brought  to  reco- 
ver all  ^that,  the  mountain  and  lands  of  Scart,  con- 
taining by  a  surrey  one  thousand  three  hundred  and 
forty-two  acres,  one  rood,  and  twenty  perches,  or 
thereabouts,  the  cultivated  portions  of  which  were 
stated  to  be  in  the  possession  and  occupation  of  the 
defendant,  Michael  O'Brien,  and  several  others  named 
as  defendants  in  the  summons  and  plaint,  with  all 
common  of  pasture  therennto  belonging  and  apper- 
taining, situate  in  the  pariah  of  Modeligo,  and  barony 
of  Decies-without-Drum,  in  the  county  of  Waterford; 
and  the  plaintiff  claimed  title  to  same  from  the  1st 
day  of  October,  1861. 

The  statutable  defence  was  filed  by  Christopher 
Darby  Griffith  for  the  whole  of  the  lands  and  premises 
soaght  to  be  recovered. 

A  similar  defence  was  also  filed  by  Thomson  Han- 
key,  Arthur  Hankey,  William  Jenkins,  Craig  Colston 
and  John  Morris  Colston,  who  claimed  some  trust 
estate  derived  under  the  defendant,  Christopher  Darby 
Griffith. 

And  similar  defences  were  also  filed  by  Michael 
O'Brien  and  several  other  defendants  named  in  the 
summons  and  plaint,  each  of  whom  took  defence  for 
the  portion  of  land  iu  his  own  possession  and  occapa- 
tion 

The  case  came  on  for  trial  before  the  Lord  Chief 
Baron,  and  a  special  jnry  of  the  County  of  Waterford 
at  the  Summer  Assizes  in  Waterford,  July  15th, 
1862. 

The  plaintiff's  counsel  gave  in  evidence  a  notice, 
dated  the  2nd  of  July,  1862,  to  admit  the  several 
documents  therein  refen^ed  to. 

Porsoant  to  snch  notice,  the  docnments  therein  re- 
ferred to  were  admitted  by  the  consent  of  the  several 
defendants,  and  such  consent  was  proved. 

The  plaintiff's  counsel  then  produced  an  attested  copy 
of  a  patent  from  King  Charles  the  IL,  dated  the  20th 
of  Joly,  1668,  iu  the  twenty-first  year  of  his  reign, 
granting  to  Robert  Beard  and  others  896a.  and  dr. 
profitable  land,  of  Graigebeg  and  Graigemore,  and 
1084a.  2r.  unprofitable  land,  in  the  same,  and  by 
which  the  said  profitable  land  was  sub-divided 
amongst  the  several  patentees,  granting  to  Robert 
Beard,  in  Graigemore  and  Graigebeg  266a.  3r.  24p. 
profitable  land,  plantation  measure,  retrenched  by 
Thomas  Brightwell,  with  a  proportionate  part  of  the 
unprofitable  land  belonging  to  the  said  towns  and 
lands,  according  to  the  number  of  profitable  acres  ad- 
judged to  him  by  the  therein-mentioned  certificate, 
and  granting  certain  other  parts  of  the  said  profitable 
land,  with  a  proportionate  part  of  the  unprofitable 
land,  to  each  of  the  other  patentees* 

Plamtiff's  counsel  then  offered  in  evidence  an  at- 
tested copy  of  an  extract  from  the  book  of  distribu- 


tions, to  which  the  defendant's  counsel  objected  on 
the  ground  that  the  book  of  distributions  was  not  evi- 
dence as  between  the  parties  in  the  suit;  but  the 
Lord  Chief  Baron  received  the  evidence  subject  to  the 
objection,  and  it  was  then  agreed  between  the  counsel 
for  the  the  plaintiff  and  defendants,  that  all  questions  as  to 
theadmissibility  of  the  evidence,  and  any  otherqueetions 
that  might  arise  during  the  progress  of  the  triid*  should 
be  taken  at  the  desire  of  either  party  by  appeal  to  any 
appellate  court,  in  order  to  avoid  the  expense  and  de- 
lay of  a  bill  of  exceptions. 

The  next  document  produced  by  plaintiff's  counsel 
was  an  attested  copy  of  an  extract  from  the  Down 
survey,  A.D.  1657. 

The  next  documents  produced  and  .proved  by  the 
plaintiff's  counsel  were  attested  copies  of  the  will  and 
codicil  of  John  Greene,  the  will  bearing  date  the 
twelfth  of  December,  one  thousand  eight  hundred,  and 
the  eodidl  bearing  date  the  eighth  of  January,  one 
thousand  eight  hundred  and  one,  whereby,  after  reci- 
ting his  seiain  and  estate  of  and  in  the  said  lands  of 
Graigebeg  and  Graigemore,  he  devised  the  same  to 
Beverly  Hearne  and  Christopher  John  EngUsh,  their 
heirs  and  assigns,  subject  to  the  rent  payable  thereoat 
and  also  subject,  as  in  the  said  will  mentioned,  npou 
tmst,  to  the  use  of  his  eldest  son,  Rodolphns  Greene, 
for  life,  with  remainder  to  his  first  and  other  sons 
sneoeesivcly,  in  tail  male,  and  in  default  thereof  to  his 
second  son,  John  Greene,  with  siaiilar  limitatioDS  to 
his  first  and  other  sons,  and  in  default  thereof  to  bis 
three  daughters,  Grace  Greene,  Mary  Greene,  and 
Ellen  Greene,  and  the  several  and  respective  heir^ 
male  of  their  bodies  lawfully  issuing,  share  and  share 
alike,  as  tenants  in  common. 

The  next  document  produced  and  proved  by  the 
plaintiff's  counsel  was  the  copy  of  a  lease  dated  the  nine- 
teenth of  September,  one  thousand  seven  hundred  and 
one,  in  the  third  year  of  the  reign  of  William  ILL,  be- 
tween Catherine  Beard,  John  Beard,  a  minor,  and  MichL 
Wicks,  of  the  one  part,  and  Robert  Cook,  therein  de- 
scribed as  of  Cappoquin,  in  the  kingdom  of  Ireland, 
gentleman,  of  the  other  part,  demising  to  the  said  Ro- 
bert Cook,  his  executors,  administrators,  and  assigns, 
'*  all  that  the  share,  lot,  and  portion  of  and  belonging 
to  the  said  Catherine  Beard,  John  Beard,  and  Mi- 
chael Wicks,  lying  and  being  in  Graigemore  and 
Graigebeg,  containing  two  hundred  fifty  and  *  * 
acres  three  roods,  and  twenty-four  peiches  of  profita- 
ble land,  plantation  measure,  and  retrenched  by  Thoa 
Brightwell,  and  also  other  lands,  not  the  subject  of 
this  ejectment,  situate  ui  the  County  of  Waterford, 
and  lately  in  the  tenure  and  occupation  of  Mr.  Iticbd. 
*  *  Robert  Cook,  his  assigns  or  un- 

dertenants, and  containing  in  all  two  hundred  and 
ninety-ibur  acres,  one  rood,  and  two  feet  *  * 
houses,  mills,  and  commons,  mountains  and  moon- 
tame  *  *  lands,  liberties,  and  privile- 
ges thereunto  belonging,  or  in  anywise  * 
to  hold  all  aiid«ngubtf  the  said  demised  premises  and 
lands,  with  the  share  and  proportion  of  the  towns- 
mountain,  and  all  and  singular  the  *  * 
houses,  mills,  cabins,  woods,  commons,  oommoditiea> 
privileges,  and  advantages  thereunto  belonging,  or  in 
anywise  appertaining,  from  the  first  day  of  May 

*        before  the  date  thereof,  for  the  period  of 
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ninety-one  years  next  ensuing,  at  the  rate  of  thirty- 
fonr  pounds,  for  tbe  first  seven  years  of  the  said  term, 
and  Uie  rent  of  forty  pounds  for  the  residoe." 

The  foregoing  blanks  which  exist  in  the  original 
lease  and  copy,  were  occasioned  by  damp  and  age. 

The  next  document  produced  and  proved  by  the 
piaiuCiff's  counsel  was  an  agreement  dated  the  twelfth 
of  January,  one  thousand  soven  hundred  and  ninety 
three,  between  Catherine  Griffith  and  John  Greene,  ibr 
a  lease  of  the  premises  comprised  in  the  lease  next  men- 
tioned. This  was  objected  to  by  the  defendant's  coun- 
sel, especially  as  it  appeared  that  a  lease  was  executed. 

The  Lord  Chief  Baron  received  the  evidence  sub* 
ject  to  the  objection. 

The  next  document  produced  and  proved  by  the  plaiu- 
tiff's  counsel,  was  a  lease  bearing  date  the  eighth  day 
of  May,  one  thousand  seven  hundred  and  ninety-three, 
between  Catherine  Griffith  of  the  one  part  and  John 
Greene,  of  the  other  part,  whereby  the  said  Catlierine 
Griffith,  in  consideration  of  five  hundred  pounds,  de* 
nised  to  said  John  Greene,  his  heirs  and  assigns,  **  all 
that  and  those  parts  of  the  towns  and  lands  of  Graige- 
more  and  Graigebeg,  commonly  called  or  known  by 
the  names  of  Graigeavnrra,  Upper  Derry  and  Lower 
Deny,  containing  by  a  survey  made  thereof  four  hun- 
dred and  eighty-five  acres  and  two  perches,  statute 
measure,  be  tbe  same  more  or  less,  together  with  the 
mountain  and  common  theretofore  therewith  held  and 
enjoyed,  together  with  other  lauds  therein  mentioned, 
being  the  other  lands  comprised  in  the  said  lease  of 
nineteenth  September,  one  thousand  seven  hundred 
and  one,  and  all  which  said  lands  are  by  the  said  lease 
stated  to  have  beeni  by  indenture  bearing  date  1 9th 
S«p.  1701,  demised  to  Robert  Coolc,  formerly  of  Cappo- 
qoin,  in  the  County  of  Waterford  and  Kingdom  of, 
Ireland,  gentleman,  deceased,  for  the  term  of  ninety- 
one  years,,  which  lease  expired  on  the  1st  day  of  May 
one  thousand  seven  hundred  and  ninety  two,  all 
which  said  premises  are  stated  to  be  meared  and 
bounded  as  described  by  the  maps  to  the  said  lease  of 
one  thousand  seven  hundred  and  ninety-three  an- 
nexed. To  hold  for  the  lives  of  Bodolphns  Greene, 
John  Greene,  and  George  Greene,  three  sons  of  the 
lessee,  and  the  survivor  of  them,  with  a  covenant  for 
the  perpetual  renewal  of  the  said  lease  at  the  yearly 
rent  of  £400  of  the  then  currency. 

The  next  document  proved  by  the  plaintiff's  eocnsel 
was  a  consent  order,  dated  the  1 1th  July,  1 862,  admit  * 
ting  the  several  facts  stated  therein,  vis.,  the  death  of 
John  Greene,  the  lessee  in  lease  of  1793,  and  of  all  his 
Mtts  and  danghters  without  issue,  except  one  daugh- 
ter, whose  only  son  was  the  plaintiff. 

The  next  documents  put  in  and  proved  on  behalf 
of  the  plamtiff  were  an  attested  copy  of  a  commission 
of  lunacy,  in  the  matter  of  John  Greene,  a  lunatic,  da* 
ted  the  seventh  of  May,  one  thousand  eight*hundred 
and  twenty-eight,  and  an  attested  oopy  of  an  inquisi- 
tion undei  that  commission,  dated  the  13th  of  May, 
oae  thousand  eight  hundred  and  twenty-eighty  finding 
the  said  John  Greene  a  lunatic  antecedently  to  Sep* 
tember,  one  thousaud  eigiit  hundred  and  eleven.  It 
is  not  considered  necessary  to  set  out  or  farther  al- 
Inde  to  these  documents. 

The  next  document  produced  and  proved  on  behalf  of 
the  pUmtiff  was  a  fee-farm  grant  of  the  said  lands  exe- 
CBted  undttT  the  prorisions  of  the  Renewable  Leasehold 


Conversion  Act,  dated  18th  April,  one  thousand  eight 
hundred  and  fifty,  and  made  between  the  said  Christo- 
pher Darby  Griffith  of  the  first  part,  George  Heniy 
Houghton,  of  the  second  psrt,  and  the  said  Johft 
Greene  of  the  third  part,  whereby,  after  reciting  the 
said  lease  of  the  eighth  of  May,  one  thousand  seven 
hundred  and  ninety- three,  and  that  the  lessor's  estate 
therein  was  then  vested  in  the  said  Christopher  D. 
Griffith,  and  the  lessee's  interest  in  the  said  John 
Greene,  a  person  of  unsound  mind,  and  a  ward  of  the 
Court  of  Chancery  in  Ireland,  and  further  reciting 
certain  proceedings  in  the  said  lunacy  matter,  whereby 
it  was  directed  that  the  said  lease  of  lives  renewable 
for  ever  should  be  converted  into  a  grant  in  fee-farm 
to  be  executed  by  the  said  Christopher  Darby 
Griffith,  to  the  said  George  Henry.  Houghton,  in  trust 
for  the  said  lunatic,  the  said  Christopher  Darby 
Griffith  did  thereby  grant  in  fee"- farm  to  the  said 
George  Henry  Houghton,  his  heira  and  assigns,  all 
that  and  those  parts  of  the  town  and  lands  of  Graige* 
more  and  Graigebeg,  commonly  called  by  the  names 
of  Graigevurra,  Uppei*  Derry  and  Lower  Derry,  con- 
taining by  a  survey  made  thereof  four  hundred  and 
eighty-five  acres  and  two  perches,  statute  measure,  be 
the  same  more  or  less,  together  with  the  mountain 
and  common  therewith  held  and  enjoyed  before  the 
making  of  the  said  recited  indentnrc  of  the  eighth  of 
May,  one  thousand  seven  hundred  and  ninety-three, 
and  the  said  deed,  after  granting  certain  other  lands, 
proceeds  as  follows: — ^*  All  which  said  several  towns, 
lands  and  pi'emises,  are  respectively  meared  and 
bonnded  as  described  by  the  three  several  maps  t )  the 
said  original  lease  annexed,  true  copies  whereof  are 
also  hereunto  annexed.  To  hold  to  the  said  Goorge 
Henry  Houehton,  his  heirs  and  assigns  for  ever,  at 
the  yearly  rent  of  three  hundred  and  sixty  nine  pounds 
four  shillings  and  seven  pence,  present  currency,  pay- 
able as  thereiu  mentioned." 

The  next  document  produced  and  proved  on  be- 
half of  the  plaintiff  was  a  conveyance  dated  the  fif- 
teenth of  June,  one  thousand  eight  hundred  and  fifty- 
nine,  by  which  the  said  G^rge  Henry  Houghton  oon« 
veyed  to  the  plaintiff  all  the  lands  comprised  in  the 
said  fee-farm  grant. 

The  next  document  produced  and  proved  on  be- 
half of  the  plaintiff  was  a  consent  onder,  dated  the 
25  th  of  Jnne,  one  thousand  eight  hundred  and  sixty- 
two,  admitting  the  copy  of  tbe  aaid  lease  of  the  nine- 
teenth of  September,  one  thousand  seven  hundred  and 
one,  as  if  the  original  was  proved. 

The  following  is  a  correct  copy  of  the  report  of  the 
Lord  Chief  Baron,  as  to  the  further  evidence  given  on 
behalf  of  the  plaintiff,  and  what  took  plaoe  until 
counsel  on  his  behalf  closed  his  ease: — 

Witness  for  plaintiff,  Arthur  Roberts-^I  kuo^  the 
lands  of  Toor.  'I  surveyed  Scart  Mountain,  Toor, 
Newtown,  Poolroe,Graigbeg,  Parkmore,  Scart,  Knock- 
garonn,  Graigavurragh,  Derry  Upper,  Derry  Lower, 
Stiaigbroad,  Carrigown,  snotner  Scart,  Gkaigemore, 
Church  Quarter,  and  another  part  of  S^ockgarown. 

This  map  Is  a  correct  representation.  1  compared 
the  lands  with  the  Down  survey.  I  made  an  enlarge- 
ment on  the  Down  survey. 

Question.  Does  the  map  you  made  correspond 
with  the  Down  survey  «*No.  58,  No.  58m?'* 

Answer.    It  con-esponds.    This  is  a  very  small 
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Bcale.     The  large  map  correspoads  with  the  Down 
•arrey;  in  some  places  it  does  not. 

[The  witness  here  laid  the  map  on  the  enlargement 
of  the  Down  survey*] 

The  low  lands  correspond  very  well — very  fairly; 
the  mountain  does  not.  The  map,  as  shown  now,  is 
smaller  than  the  mountain  as  shown  on  the  Down 
survey. 

Question.  Does  the  reclaimed  portion  of  the  lands 
correspond? 

Answer.  The  boundaries  correspond  pretty  well. 
I  have  marked  on  my  map  the  dotted  line  on  the 
down  survey  what  appears  to  separate  Graigemore 
and  Graigebeg  from  the  coarse  mountain ;  that  dot- 
ted line  is  marked  by  a  green  line  on  my  map. 

Question.  Is  there  a  portion  of  that  which  is  now 
arable  land,  which  was  formerly  mountain  within  the 
green  line?  * 

Answer.  It  is.  I  have  compared  my  map  with 
the  map  of  1793. 

[The  fee-farm  granc  of  1850  b  here  handed  to  the 
witness.] 

I  have  seen  this  map  (annexed  to  the  grant) 
before. 

Question.  State  the  difference  between  that  map 
and  the  Down  survey. 

Answer.  This  map  takes  in  a  portion  of  land 
which  is  OB  the  Down  survey  on  the  mountain  side  of 
the  dotted  line — take  it  as  arable.  I  have  marked 
that  on  my  own  map.  I  have  marked  the  dotted 
line  as  green,  and  I  marked  outside  that  the  bounda- 
ries in  yellow. 

[The  witness  describes  th'is  on  another  map,  which 
is  marked  A.] 

This  contains  all  the  denominations  comprised  in 
the  Down  survey,  and  comprises  the  denominations  I 
have  measured. 

{The  witness's  enUrged  tracing  of  the  Down  survey 
b  marked  B]. 

[The  map  on  the  lease  of  1793  and  the  map  on 
the  fee-farm  grant  are  here  shown  to  witness.] 

I  have  only  seen  the  last  of  these  two  maps  within 
the  last  ten  minutes.  Map  A  b  an  actual  map  of 
the  lands  as  tbey  are  nOw. 

Question.  Can  you  show  what  denominations  in 
your  map  correspond  with  Upper  Derry,  Lower 
Derry,  and  Graigavurragh  in  the  map  of  1850? 

Answer.  Lower  Derry  agrees  very  well,  indeed ; 
Upper  Deny  also  sgrees  with  it.  The  towuland  of 
Graigavuiragh  contains  now  203a.;  in  this  map  of 
1850  it  contained  only  170a.  Or.  12p;  Scart  inuuutaio 
contains  by  this  map  of  1850, 1340a.  Ir.  20p. ;  Scart 
mountain  now  contains — what  b  called  Scart  moun- 
tain, contains  1209a.  2r.  5  p.  In  the  fee-farm  grant 
tbo  1340a.  Ir.  20p.  include  all  of  the  Scart  mountain, 
all  of  the  present  townland  of  Toor,  67a.  2r.  23p.; 
23a.  2r.  20p.  of  the  townland  of  Newtown,  and  33a. 
of  the  townland  of  Graigavurragh. 

[The  witness  added  here  ''  Those  parts  of  that  J 
have  given  last  I  presume  were  taken  in  from  the 
original  Scart  mountain.''  The  learned  judge  con- 
sidered thb  not  legal  evidence  in  the  event  of  the 
case  going  to  the  jury.] 

I  l^lieve  this  (a  tracing)  b  a  copy  of  the  map  on 
the  lease  of  1850. 


[This  tracing  b  now  produced  instead  of  another 
map  or  tracing,  which  had  been  marked  G.,  and  which 
was  expunged,  and  this  tracing  is  marked  G.,  to  be 
used  for  the  purpose  of  convenient  reference,  but  not 
as  in  itself  evidence,  as  the  original  map  on  the  fee- 
farm  grant  b  in  proof.] 

Mr.  Roberto  is  to  show  that  thb  ooi  responds  with 
the  map  of  1793. 

Cross-examined.  Thb  map  of  1793  was  never 
shown  me  before. 

The  acreage  of  Scart  mountain  on  it.  I  can  see 
some  of  it.  I  can  see  13.  I  can't  say  there  are 
marks  of  blotting  out. 

Question.  Do  you  see  the  traces  of  ^*  in  common*'? 

Answer.  I  do  not.  There  b  some  appearance  of 
a  word  having  been  there  before.  [After  looking 
at  it.] 

[It  was  here  admitted  that  rent  was  paid  under 
the  lease  of  1793,  and  the  fee- farm  grant  up  to  the 
present  time.] 

The  plaintiff,  reading  the  foregoing  documents,  in- 
cluding the  maps,  the  Down  survey,  A.  B.  and  C.(tha 
map  of  reference)  closed  his  case. 

Jfr.  WoUK  for  the  pluntiff,  professed  to  go  mto  no 
case,  in  anticipatiou  of  a  case  founded  on  posses- 
sion. 

Serjeant  Sullivan  for  the  defendants,  apprised  him 
that  the  plaintiff  should  go  into  bis  whole  case  now, 
and  that  he,  Seijeant  Sullivan,  would  object  to  hb 
entering  into  evidence  hereafter. 

Mr.  Serjeant  Sullivan,  the  leading  counsel  for  the 
defendants,  Christopher  Darby  Griffith,  Thomson  Han- 
key,  Arthur  Hankey,  William  Jenkins  Craig  Colston, 
and  John  Morris  Colston  applied  to  the  Lord  Chief 
Baron  either  to  direct  a  verdict  for  the  defendants,  or 
to  nonsQit  the  plaintiff,  on  the  ground  that  no  evi- 
dence of  the  possession,  or  use,  or  enjoyment  of  the 
mountain  sought  to  be  recovered  was  shown  or  proved 
and  that  the  only  title  shown  in  the  pUintiff  to  the 
mountain  iu  qaestion  was  to  the  mountain  which 
was  hiild  and  enjoyed  with  the  lands  of  Graige- 
more and  Graigebeg  before  the  eighth  of  May, 
one  thousand  seven  hundred  and  ninety  three,  and 
that  no  evidence  whatever  had  been  given  of  any 
possession  or  enjoyment  by  those  under  whom  the 
plaintiff  derived  of  any  part  of  the  mountain  sought 
to  be  recovered  in  this  ejectment  with  the  lands  of 
Graigemore  or  Graigebeg,  nor  the  slightest  evi- 
dence of  any  act  of  ownership  or  dominion  from 
which  such  possession  or  enjoyment  could  bo  inferred, 
and  that  no  possession  or  enjoyment  ever  went  with 
any  of  the  documents  put  in  evidence. 

And  further,  tiiat  the  will  of  John  Greene  disclo- 
sed an  ontotanding  legal  estate  in  the  trustees  to  whom 
the  estate  had  been  devised  by  that  will,  and  that  as 
tho  interest  in  the  lease  of  one  thousand  seven  hun- 
dred and  ninety-three  h  as  subsisting  when  the  fee- 
fam  grant  was  execated,  the  fee  simple  estate  thereby 
created  became  subject  to  the  uses  declared  by  the 
said  will,  and  that  therefore  the  legal  estote  was  out- 
standing. 

Counsel  for  the  pbintiff  declined  to  give  any  evi- 
dence of  possession  further  than  that  which  already 
appeared  In  proof  upon  the  documents  proved,  and  the 
evidence  of  Mr.  Roberts. 
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The  Lord  Chief  Baron  refased  to  non  sait  the 
plaintiff,  hot  did  not  pronounce  any  opinion  upon  the 
edect  of  the  evidence. 

Serjeant  Sullivan  said  he  wonld  abide  by  the 
reqaisitions  he  had  made,  and  wonld  not  go  into  any 
evidence. 

Mr.  Roberts  was  then  reproduced  on  the  part  of 
the  plaintiff,  to  give  evidence  in  reference  to  the  maps, 
upon  the  comparison  which  it  was  stated  he  would 
make  as  to  the  map  of  one  thousand  seven  hundred 
and  ninety-three.  He  said,  **  I  have  compared  the 
map  upon  the  fee-farm  grant  with  the  map  of  1793. 
Without  reference  to  the  obliterated  letters,  the  maps 
in  all  other  respects  correspond." 

This  closed  the  plaintifihs  case,  and  neither  party 
asked  the  Lord  Chief  Baron  to  leave  any  question  to 
the  jury;  but  Mr.  Walsh,  for  the  plaintiff,  called 
open  his  Lordship  for  a  direction  to  the  jnry  to  find 
for  the  plaintiff  for  an  undivided  share  of  the  lands  in 
the  summons  and  plaint  mentioned,  in  the  proportion 
which  two  hundred  and  fifty -six  acres  three  rood.?  and 
twenty- fonr  perches  bear  to  eight  hundred  and  eighty 
acres  and  twenty- seven  perches;  and  his  Lordship  so 
directed  the  jury,  but  reserved  to  the  said  five  defen- 
dants the  right  to  move  the  Court  to  have  the  verdict 
set  aside,  and  either  a  non-suit  entered,  or  a  verdict 
entered  for  the  said  defendants. 

A  similar  right  was  reserved  for  the  defendants, 
Michael  O^Brien,  Edmond  O'Brien,  John  Fraher,  Mi- 
chael Carroll,  Patrick  Keniry,  Bartholomew  Straffan, 
William  Flynn,  Terrence  O'Brien,  Johanna  Flynn, 
John  Keily,  Laurence  Keily,  Patrick  Connors  and 
Patrick  Burke,  who  had  taken  separate  defences,  and 
who  appeared  by  Mr.  Thomas  U arris,  Q.C.,  and  on 
whose  t>ehalf  similar  points  and  objections  were  made 
throughont  the  case  to  those  made  on  behalf  of  the 
said  above-named  five  defendants. 

The  jary  found  for  the  plaintiff  in  conformity  with 
his  Tjordship's  directions. 

On  Wednesday,  the  fifth  of  November,  one  thou- 
sand eight  hundred  and  sixty- two,  the  Court  of  Queen's 
Bench  gave  a  conditional  order  that  the  verdict  had  for 
the  plaintiff  be  set  aside,  and  a  non-suit,  or  verdict  for 
the  defendants  therein  named,  entered ;  or  that  a  new 
trial  be  had  upon  the  ground  of  misdirection  of  the 
learned  judge,  and  also  on  the  ground  of  the  reception 
of  illegal  evidence,  unless  cause  be  shewn  in  the  usual 
time. 

And  on  the  same  day  a  similar  conditional  order 
on  behalf  of  the  defendants,  for  whom  Mr.  Harris  so 
appeared 

On  the  tenth  of  November,  one  thousand  eight  hun- 
dred and  sixty-two,  the  plaintiff  served  the  usual  no- 
tioeB  that  he  wonld  show  canse  against  the  said  con- 
ditional orders  being  made  absolute. 

The  case  was  argued  on  the  fifteenth  and  sixteenth 
days  of  January,  one  thousand  eight  hundred  and 
nxty-thiee,  before  the  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench  and  Judges  O'Brien  and 
Hayes,  and  by  the  direction  of  the  Court  it  was  fur- 
ther argued  by  one  counsel  at  each  side,  on  the 
twenty-fourth  of  January,  one  thousand  eight  hundred 
and  nxty-three. 

On  the  thirty-first  of  January,  one  thousand  eight 
hundred  and  sixty-three^  the  Court  pronounced  judg- ' 


ment.  allowing  the  canse  shown  on  behalf  of  the  plain- 
tiff agiinst  the  said  conditional  order  of  the  fifth  day 
of  November,  one  thousand  eight  hundred  and  sixty- 
two,  obtained  on  behalf  of  Christopher  Darby  Griffith 
and  the  said  other  four  defendants,  for  whom  Mr. 
Serjeant  Sulli\'an  appeared,  thereby  confirming  the 
verdict  given  in  favour  of  the  plaintiff  by  the  jury.  And 
on  the  same  day  the  majority  of  the  Court  pronounced 
judgment,  disallowing  the  cause  shown  on  behalf  of 
the  plaintiff  against  the  said  conditional  order  of  the 
fifth  day  of  November,  one  thousand  eight  hundred 
and  sixty-two,  obtained  on  behalf  of  the  several  de- 
fendants, for  whom  Mr.  Harris,  Q.C.,  appeared.  The 
present  appeal  was  brought  from  the  said  order  of  the 
3 1  St  January,  one  thousand  eight  hundred  and  sixty- 
t^ree. 

The  said  Christopher  Darby  Griffith  and  the  other 
fonr  defendants  submitted  that  the  said  order  of  the 
Queen's  Bench  of  the  thirty-first  January,  one  thou- 
sand eight  hundred  and  sixty-three  was  erroneous. 

The  following  were  the  points  relied  upon  on  behalf 
of  the  said  defendants  and  appellants,  Christopher 
Darby  Griffith,  Thomson  Hankry,  Arthur  Hankey, 
Wm  Jenkins  Craig  Colston,  a-id  John  Morris  Colston : 

1 .  That  the  Lord  Chief  Baron  at  the  trial  should 
either  have  directed  a  verdict  for  the  .defendants,  or 
non-suited  the  plaintiff  on  the  gronnd  that  no  evidence 
of  the  possession,  or  use  or  enjoyment  of  the  moun- 
tain sought  to  be  recovered  was  shown  or  proved,  and 
that  no  evidence  whatever  had  been  given  of  any  pos- 
session or  enjoyment  by  those  under  whom  the  plain- 
tiff derived,  of  any  part  of  the  mountain  sought  to  be 
recovered  in  this  ejectment  with  the  lands  of  Graige- 
more  and  Graigebeg,  nor  any  evidence  of  any  act  of 
ownership  or  dominion  from  which  such  possession  or 
enjoyment  could  be  inferred,  and  that  no  possession  or 
enjoyment  of  the  lands  sought  to  be  recovered  was 
shown  to  have  ever  gone  with  any  of  the  documents 
put  in  evidence,  or  to  have  been  had  by  the  plaintiff, 
or  any  one  under  whom  he  claimed,  and  that  the 
Court  of  Queen's  Bench  should  have,  pursuant  to  the 
leave  reserved,  either  entered  a  non  suit  or  a  verdict 
for  the  said  defendants. 

2.  That  as  the  plaintiff  failed  in  showing  any  title 
against  the  defendants  for  whom  Mr.  Harris,  Q.C., 
appeared,  who  were  declared  entitled  to,  and  obtained 
a  verdict  against  the  plaintiff,  thereby  establishing  that 
he  was  not  at  the  time  entitled  to  recover  the  posses- 
sion ot  the  portion  of  the  lands  for  which  they  res- 
pectively took  defence,  the  verdict  insisted  on  by  the 
plaintifl^  and  had  for  him,  could  not  stand  against  the 
said  Christopher  Darby  Grifith,  and  the  said  Thomson 
Hankey,  Arthur  Hanlny,  William  Jenkins  Craig  Col- 
ston, and  John  Morris  Colston. 

d.  That  the  will  of  John  Greene  disclosed  an  out- 
standing legal  estate  in  the  trustees  to  whom  the  es- 
tates had  been  devised  by  that  will,  and  that  as  the 
interest  in  the  lia^^e  of  the  eighth  of  May,  one  thou- 
sand seven  hundred  and  ninety  three  was  subsisting 
when  the  fee-farm  grant  was  executed,  the  fee  simple 
estate  thereby  created  became  subject  to  the  uses  de- 
clareil  by  the  said  will,  and  that  therefore  the  legal 
estate  was  outstanding. 

4.  That  the  extract  from  the  Book  of  Distribitions 
was  not  admissible  in  evidence. 
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5.  That  the  agreement  of  twelfth  Jannaiy,  one 
thousand  seven  hnndred  and  ninety-three  was  also  in- 
admissible in  evidence. 

6.  That  at  all  events  there  shonld  have  been  a  new 
trial 

The  following  were  the  points  relied  upon,  on  behalf 
of  the  plaintiff  and  respondent,  on  the  appeal  bronght 
bj  the  said  defendants  and  appellants,  Christopher 
Darby  Griffith,  Thomson  Hankey,  Arthur  Hankey, 
William  Jenkins  Craig  Colston  and  John  Morris  Col- 
ston, against  the  order  of  the  Queen's  Bench,  entering 
up  a  verdict  for  said  plaintiff: — 

i.  That  the  plaintiff  proved  on  the  trial  of  the  said 
ejectment  bis  title  to  the  lands  derived  from  the  fee, 
and  shewed  a  possessory  title  thereto  which  entitled 
bim  to  recover  in  the  action. 

2.  That  the  title  shown  by  the  plaintiff  drew  with 
it  the  rights  of  possession,  and  must  be  presumed  to 
have  been  accompanied  by  possession,  the  defendants 
not  having  given  any  evidence  to  countervail  it. 

3.  That  even  if  it  was  necessary  for  the  plaintiff  to 
prove  possession  or  acts  of  ownership,  the  evidence 
and  the  documents  proved,  especially  when  accompa- 
nied by  the  admitted  payment  of  rent,  afforded  suffi- 
cient proof  of  possession  and  enjoyment. 

4.  That  the  evidence  clearly  identified  the  lands 
claimed  under  the  lease  of  one  thousand  seven  hun- 
dred and  ninety-three,  and  fee-farm  grant,  as  those 
previously  enjoyed  under  the  expired  lease  of  one 
thousand  seven  hundred  and  one,  and  proved  a  con- 
clusive title  to  them. 

5.  That  the  evidence  at  least  made  a  prima  facie 
case  against  the  defendants,  and  cast  upon  tbe  defen- 
dants the  burden  of  proving  some  right  against  the 
plaintiff 

6.  That  the  defendants  were  estopped  by  the  docu- 
ments proved,  and  the  evidence,  from  denying  the 
plaintiff*s  right  to  recover  the  lands  for  which  the 
verdict  was  obtained. 

7.  That  notwithstanding  that  the  defendants  for 
whom  Mr.  Harris  appeared  obtained  a  verdict  by  the 
judgment  of  the  majority  of  the  Court  of  Queen*s 
Bench  (and  against  which  decision  and  judgment  the 
plaintiff  bad  appealed),  the  plaintiff  was  entitled  to  main- 
tain the  verdict  and  judgment  obtained  by  him  against 
the  principal  defendants. 

8.  That  the  plaintiff  was  entitled  to  maintain  his  ver- 
dict and  judgment  against  the  defendants,  in  respect 
of  the  lands  which  were  not  covered  by  the  defences 
taken  by  those  defendants  for  whom  Mr.  Harris  ap- 
peared. 

9.  That  under  the  will  of  John  Greene  no  legal 
estate  was  left  outstanding  in  the  trustees  named 
therein. 

10.  That  assuming  a  legal  estate  was  vested  in  the 
trustees  by  the  said  will,  the  same  was  divested  or 
eztioguished  by  the  execution  and  operation  of  the 
fbe  farm  grant  of  one  thousand  eight  hundred  and 
fifty. 

J 1.  That  the  extract  from  the  Book  of  Distribu- 
tions was  legal  evidence  and  admissible. 

12.  That  the  agreement  of  twelfth  January,  one 
thousand  seven  hundred  and  ninety-three,  was  also 
admissible  in  evidence. 

13.  That  the  direction  of  the  learned  judge  to  the 


jury  to  find  a  verdict  for  the  plaintiff  against  the  de- 
fendants, was  right,  and  that  the  order  of  the  Court  of 
Queen's  Bench  fdlowing  the  cause  shewn  against  tbe 
conditional  order  obtained  by  the  defendants,  was  also 
right  in  point  of  law. 

14.  That  there  were  no  grounds  for  granting  a  nevr 
triaL 

J.  E.  Walsh,  Q.C.,  and  Tandtf,  for  the  plaintiff 
and  respondent,  T.  W.  Poole. — Onr  first  proposition  is. 
that  we  have  made  out  the  portion  to  which  we  are 
entitled,  assuming  that  these  deeds  are  admissible. 
The  question  Is  a  sum  in  arithmetic,  and  the  propor- 
tion Is  what  the  jury  have  found.  Lord  Kildare  v. 
Fisher  (I  Strange,  71,)  was  decided  in  1716,  not 
many  years  after  the  deed  of  1701,  and  shows  what 
must  have  been  meant  by  **  mountain  "  and  by  **  ara- 
ble land  **  in  that  deed  and  the  deed  of  1793.  [Pigot, 
C  A-^There  could  be  no  doubt  of  the  meaning  of 
*^  mountain  "  to  anyone  who  ever  looked  at  the  Down 
Survey;  m  occurs  everywhere,  and  means  unprofitable 
land.]  Act  of  Explanation,  17  &  18  Chas.  II.  c.  2, 8 
5.  The  word  '^  six  "  must  be  supplied  after  the  words 
"two  hnndred  fifty  and  "  in  the  lease  of  1701,  be- 
cause it  is  so  in  tbe  patent  Our  second  proposition  is, 
that  these  deeds  were  good  evidence  and  the  best  evi- 
dence. We  shonld  have  done  wrong  to  call  tbe 
tenants  to  prove  that  one  fed  ten  cows,  and  another 
cultivated  half  an  acre  of  the  mountain.  [^Monahatij 
C  J. — We  cannot  be  speculating  on  the  effect  of 
unsatisfactory  evidence  which  was  not  given.]  Doe 
dem.  EgremorU  v.  Fulman  (3  Q.B.  622,)  is  a  stronger 
case  than  the  present,  for  we  have  the  lease  of  1793 
purporting  to  be  made  on  the  expiration  of  tbe  lease 
of  1701,  and  rout  paid  ever  since.  Corporeal  pos- 
session of  the  land  all  through  is  impossible  to  prove. 
It  is  never  necessary  to  prove  every  intermediate  link 
m  an  old  title.  There  are  presumptions  to  be  made. 
We  have  title  from  the  patent  down.  Clarkson  v. 
Woodhouse  (5  Term  Rep.,  418,  note;  3  Dowl.  189); 
Rogers  y.AUen  (I  Campbell,  809);  Bavey  v.  Beb- 
hington  (4  Term.  Rep.  514);  Stead  ▼.  EecUon,{i  T. 
R.,  669) ;  HoOowvoay  v.  Rakes  (2  T.  R.  55) ;  1  Tay- 
lor  on  Evidence,  s.  597) ;  Humphrey  v.  Martin  (Gar. 
&  Marsh,  32).  A  prima  fads  case  is  a  case  for 
a  direction.  [CArtVfian,  J, — iTou  have  a  title  to 
something,  but  whether  it  be  to  that  part  of  the 
mountain  of  Scart  in  the  possession  of  these  tenants 
is  the  question.]  The  Court  of  Queen's  Bench  held 
that  the  Statute  of  Limitations  applied  in  favour  of 
Mr.  Harris's  clients,  but  not  in  favour  of  Mr.  Griffith, 
he  being  concluded  by  the  deed  of  1850.  We  have 
two  answers  to  the  argument  of  the  Statute  of  Limi- 
tations. 1.  That  under  the  will  made  in  1801,  te« 
nants  for  life  existed  up  to  the  llth  of  July,  lo58, 
when  for  the  first  time  onr  title  accrued.  Time  will 
only  run  from  that,  and  the  Court  will  not  look  as- 
tutely to  see  what  was  the  state  of  thines  before  the 
will  was  made.  The  language  of  the  3ra  section  of  3 
db4  Wnu  4,  c  27,  is,  therefore,  applicable,  "and 
when  the  estate  or  interest  claimed  shall  have  been 
an  estate  or  interest  in  reversion  or  remainder,  or 
other  future  estate  or  interest,  and  no  person  shall 
have  obtained  the  possession  or  receipt  of  the  profits 
of  such  land,  or  the  receipt  of  such  rent  in  respect  of 
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BQch  estate  or  interest,  then  sneh  right  shall  be  deemed 
to  have  first  accmed  at  the  time  at  which  snch  estate 
or  interest  became  an  estate  or  interest  in  possession.'' 
It  is  not  said  here  that  any  person  got  into  possession 
of  the  rents.     We  have  proved  tenancies  for  life  prior 
to  the  new  statute,  and  therefore  if  any  statute  ap- 
plied, it  would  be  the  old  Statute  of  Limitations. 
E^  y.  Waish  (10  Ir.  C  L.  Rep.  346)  was  twice 
tried,  first  before  fiaran  Fitzgerald,  and  afterwards 
before  Chief  Baron  Pigot     ICfuistian,  J. — The  turn 
the  case  took  was  this:  there  was  a  decision  :n  the 
Court  of  Queen's  Bench  in  England;    the  plaintiff 
succeeded  in  showing  he  was  out  of  the  new  Act,  and 
it  was  said  he  was  within  the  old  statute,  because  he 
Was  barred  hj  the  old  one  before  the  new  one  was 
passed^  and  then  the  question  of  adverse  possession 
was  for  the  jury.      Manahaj^y  C.  J. — It  was  the 
mortgage   which  took  the  case  of  Evr^  v.  Walah 
out  of  the   new   Act.]     So,  here,    the    will  topk 
us  out  of  the  new  Act.      Successive  tenants  for 
life  have  exbted  since  1801.     \Chruiia'ny  «7.— By 
what  atatnte  did   the  Court    below    consider  you 
bound? J    By  the  statute  of  Wm.  4.    2.  The  defen- 
dants most  fihow  possession  in  themselves,  or  in 
some  one  else.    We  have  proved  title,  and  the  law 
will  annex  possession  unless  the  defendants  show  ad- 
vert possession.     Having  shown  a  good  title  against 
Griffith,  are  persons  who  have  given  no  evidence  of 
title  entitled  to  say  that  is  not  prima  facU  evidence 
until  they  have  shown  a  better  title? — McDonnell  r. 
M'Kiniy  (10  Ir.  Law  Rep.  514);  Smith  v.  Uoyd  (9 
ExcheqnV  R.,  562);  Tottenham  v.  Byrm  (12  Ir.  C. 
L.  IL,  385).    IPigot,  G.  B.—Th9i  does  not  appear 
to  me  to  prove  that  proof  of  title  is  proof  of  posses- 
sion.]     la   Smith    V.   lAoyd^   Baron  Parke   says, 
**  There  must  be  both  absence  of  possession  by  the  per- 
son who  has  the  right,  and  aanal  possession  by  ano- 
ther, whether  adverse  or  not,  to  be  protected,  to  bring 
the  case  within  the  statute.'^    Chief  Baron  Pollock 
Bays,  *'  Suppose  a  person  being  the  owner  of  two  sets 
of  chambers,  one  of  which  is  immediately  above  the 
other,  demises  the  upper  set  only,  he  would  have  a 
perfect  right  to  enter  the  lower  set,  although  he  had 
never  been  near  them  for  fifty  years.^    The  otum  of 
proof  is  on  the  defendants.     [Pigot^  C  B. — Must  not 
you  show  first  title,  and  then  some  possession  under 
ttuit  title  within  twenty  years?     You  are  now  con- 
tending that  evidence  of  title  which  with  possession 
woQld  be  good  is  itself  evidence  of  possession.]     We 
have  the  payment  of  rent.    [Pigot^  CX  B^ — I  under- 
stand you  to  contend  that  without  thaL  the  evidence 
of  title  is  itself  evidence  ol  possession.  Cnriaiian^J, — 
If  I  understand  those  two  cases  dted,  where  it  is  a 
blank  as  regards  possession,  after  title  is  proved  pps- 
seadon  is  presumed.      Monahan^  C.  <A — I  was  of 
opinion  thai  if  nobody  was  in  possession  of  this  moon- 
tain,  it  waa  a  question  if  the  title  would  not  draw 
with  it  possession.     Pigot^  C.B. — la  those  cases 
poesepsion  anterior  to  the  title  was  proved.)      Not  in 
Sm^  V.  Z%i.    l^en  as  to  the  admissibility  of  the 
Book  of  Distributions— i(ircA5wAoj>  ofDuhUn  v.  Lord 
Irimkftm  (12  Ir.  £q.  R.,  2^1);  Knox  v.  Mayo  (7 
ir.  Chan.  R.  563,  and  Sf  Ir.  Chan.  R.  192i).     Lord 
Ghiuioellor  Brady  was  wrong  in  saying,  in  the  former 
of  thsae  oaseS}  that  the  Book  of  Distributions  was  a 


mere  abstract.    .14  <&  15  Chas.  2,  c  2,  instruction  6 ; 
17  &  18  Chas.  2,  c  2,  ss.  5  &  13.     Those  who  go( 
the  profitable  land  are  directed  to  get  the  unprofitable 
land  along  with  it.      We  cannot  fix  on  the  precise 
section  under   which   this    patent    was    made,   but 
the  authority  of  Doomsday  Book  might  be  as  well 
asked  for.    It  must  be  taken  that  this  book  was  made 
under  these  statutes.     Spaight  v.  Twias  (13  Ir.  C.  L. 
R.  516),  decided  in  the  Court  of  Exchequer,  b  in 
favour  of  the  admissibility  of  the  book.    It  never  was 
appealed  from.     \Deasy^  B. — I  remember  the  case, 
but  do  not  remember  that  we  decided  that    Pigot^ 
C.  B, — I  read  the  report,  and  do  not  think  we  decided 
that.    Fitzgerald^  B, — I  have  not  the  remotest  recol- 
lection :  I  do  recollect  a  case  in  which  the.  question 
was  raised. .  Monahan^  C.  J. — The  question  is  now 
for  the  first  time  raii>ed  in  the  Court  of  Appeal,  there 
being  two  contraiy  decisions  of  two  Chancellors,  and 
perhaps  a  decision  in  the  Court  of  Exchequer.    There 
is  against  the  admissibility  one  decision  of  one  Chan- 
cellor, and  one  case  in  Howard^s  Reports,  if  it  be  ge- 
nuine.]   In  ITie  Dvke  of  Beaufort  v.  SmWi  (4  Ex- 
chequer Rep.  450)  a  survey  made  in  the  time  of  Oli- 
ver CromweU  was  attempted  to  be  given  in  evidence^ 
and  was  rejected.      [Monahan^  C.J^ — ^I  thought 
everything  done  by  the  Crown  dejacto  was  evidence.] 
Oliver  Cromwell  was  not  the  Crown,  but  Baron 
Parke  says  (p.  470)  if  it  had  been  done  by  a  rightfiil 
sovereign  it  would  have  been  admissible.    As  to  the 
remaining  point  regarding  the  agreement  of  Jan.  17939 
it  b  said  that  it  is  to  be  rejected  because  it  was  fol- 
lowed by  the  lease.    But  if  an  act  of  ownership  it  is 
evidence.     [This  point  was  then  abandoned  by  th^ 
opposite  side.  Chief  Justice  Monahan  observing  that 
there  was  no  doubt  it  was  evidence,  though  it  would 
not  be  evidence  to  control  the  lease.] 

During  the  argument  a  point  of  practice  was  raised  by 
Air.  Hem  phill,  Q.  C,  as  to  whether  j  nuiors  should  be  heard 
in  this  Court  upon  special  cases,  and  it  was  urged  they 
had  taken  the  phice  of  bills  of  exceptions.  Montgo- 
gomery  v.  Middleton  was  the  only  case,  and  Chief 
Justice  Mouahan  observed  that  in  that  case  the  junior 
counsel  was  recently  called  to  the  Bar,  and  did  not 
choose  to  argue  it.  The  Court  said  that  they  would 
abide  by  the  rule  in  Harding  v.  Carry  until  the 
judges  should  make  some  general  order. 

Harris^  Q.C.,  and  PaUes^  for  the  occupiers,  who 
had  taken  separate  defences. — 1.  As  against  us,  no 
evidence  has  been  given  to  connect  ns  with  the  lease 
of  1701  or  that  of  1703.  2.  Supposing  these  leases 
properly  received  against  Mr.  Griffith,  no  evidence  has 
been  given  to  connect  them  with  the  profitable  por* 
tions  in  our  possession.  3.  These  leases  are  not  pro- 
ducible in  evidence  against  us,  notwithstanding  the 
cases  cited.  4.  The  Statute  of  Limitations  does  ap- 
ply. 5.  The  Book  of  Distributions  is  inadmissible. 
There  is  no  evidence  to  connect  us  with  the  lease  of 
1793.  [JfonoAan,  C  J. — The  question  is,  if  these 
documents  are  not  evidence  against  all  the  world.] 
The  plaintiff  must  show  an  absolute  title.  The  fee- 
farm  grant,  which  is  the  root  of  the  plaintiff's  title, 
grants  Qraigavurragh,  Upper  Deny,  and  Lower  Derry, 
**  together  with  the  mountain  and  common  therewich 
held  and  enjoyed  before  the  time  of  the  making  of  the 
said  mdenture  of  lease."    to  show  what  was  the 
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monntain  enjoyed  before  the  making  of  the  lease  of 
1793,  the  lease  and  the  map  attached  to  It  are  pro- 
daced.    The  object  is  altogether  different  from  that  in 
the  three  cases  cited — Doe  dem.  Egremont  v.  Pvl- 
mans  Clarhson  ▼.  Woodhouse;  and  Rogers  y.  Allen. 
In  Doe  ▼.  Pulman  it  was  argned  that  acts  of  owner- 
ship bjr  the  landlord  daring  a  long  term  are  difficult 
to  be  proved,  and  the  connterpart  of  the  lease  was  not 
received  in  evidence  to  show  what  were  the  contents 
of  the  lands,  or  their  bonndaries  as  here.    In  dark- 
eon  V.  Woodhouse,  which  is  the  foundation  of  Doe  v. 
Pulman,  Lord  Mansfield  says,    ''This  case  differs 
from  that  of  Lord  Pom/ret  v.  Smithy  where  Lord 
Pomfret  offered  a  lease  by  himself  or  his  predecessor, 
containing  the  premises  in  dtspote,  described  as  lying 
within  the  limits  of  Lord  Pomfrets*  estate,  the  qaes- 
tion  being  on  the  bonndaries.^'    This  shows  that  these 
leases  would  not  have  been  received  as  evidence  of 
bonndaries. — Lord  Pomfret  v.  Smith  (7  Bro.  P.  0., 
169).      [Fitzgerald,  jB.— The  plaintiff  proved  that 
Scart  mountain  corresponded  with  the  unprofitable  land, 
and  then  be  proved  a  lease  was  made  in  1793,  which 
contained  a  map,  and  he  proved  that  the  land  in  that 
lease  corresponded  with  the  Down  Survey.    Mona- 
han,  O,  J. — It  is  plain  what  the  ejectment  is  brought 
for — the  mountain  of  Scart,  to  a  portion  of  which  the 
plaintiff  is  entitled,  and  it  was  proved  that  you  are  in 
possession  of  a  portion.]     He  ought  to  show  a  right 
t)  the  portion  of  which  we  are  in  possession.     [Jfon- 
ahan,  C.  •/. — That  is  impossible,  because  he  is  not 
entitled  to  any  portion  of  the  mountain  in  severalty, 
bat  his  evidence  is,  that  he  is  entitled  to  something 
between  one- third  and  one-fourth  of  the  entire  moun- 
tain.    No  one  suggested  there  was  a  difficulty  as  to 
where  the  mountain  b.     The  only  question  is,  has  be 
proved  an  actual  possession  to  rebut  the  title  under 
the  Statute  of  Limitations,  and  as  he  commenced  in 
1858,  whether  he  was  not  bound  to  have  gone  fur 
ther  back.]     Lord  Pomjret  v.  Smith  is  precisely  this 
case.     [Christian^  J. — As  I  understand,  these  leases 
were  given  as  proofs  of  acts  of  ownership.      The 
question  is,  if  the  documents  which  are  proof  as^ainst 
Mr.  Griffith  are  evidence  to  prove  the  same  thing 
against  you:,  simply  as  acts  of  ownership  which  are 
evidence  against  all  the  world.]  The  only  ground  which 
.  the  plaintiff  has  to  bring  this  ejectment  is  the  fee  farm 
grant  of  land,  together  with  unprofitable  land,  which 
was  held  before  1793,  and  to  show  what  that  was  he 
produced  a  lease  with  a  map.     [Pigot,  C.B» — There 
was  not  an  identity  shown  between  the  part  you  held 
and  the  share  of  the  mountain,  but  then  that  was  a 
question  for  the  jury,  and  you  did  not  ask  to  have  it 
left  to  the  jury,]     To  support  an  inference  from  such 
an  instrument,  four  things  are  necessary — first,  antj- 
quity;  secondly,  that  h  should  have  come  from  the 
proper  custody ;  tlrirdly,  that  it  should  be  free  from 
suspicion;  fourthly,  that  it  should  be  supported  by 
proof  of  possession  or  enjoyment  corresponding  with 
it — Starkie  on  Evidence,  p.   93.     The  fouith  requi- 
site is  not  complied  with  in  respect  to  the  lease  of 
1793.     If  the  tenants  of  the  plaintiff  were  proved  to 
have  taken  turf,  it  might  ba  different     [Afonahan, 
C.  J. — The  peculiarity  here  is,  that  neither  plaintiff 
nor  defendant  choose  to  give  any  evidence  of  posses- 
sion, and  thus  the  question  is  on  whose  part  the  onus 


lies  to  do  sa]  Was  there  ever  a  mountain  recovered 
where  the  plaintiff  sat  down  after  proving  a  paper 
title?  [Monahan^  C,  J. — ^There  was  no  question  as 
to  the  quantity  at  the  trial.]  No  presumption  can  be 
founded  against  a  defendant  in  ejectment — Richards 
V.  Richards  (15  East  294,  note).  Possession  gives 
him  a  title.  IFitzgeraid,  J?.^— Is  the  patent  evidence 
of  seisin  and  of  possession?]  Yes.  [Fitzgerald,  B. — 
llien  the  presumption  is,  that  that  continued  to  the 
dating  of  the  lease  of  1793,  and  the  presumption  of 
the  fee  in  your  clients  from  possession  b  subsequent 
to  that  lease,  and  inconsistent  with  it  It  might  be 
different  if  your  presumed  fee  dated  earlier  back  than 
the  making  of  that  lease.]  The  Court  is  dealing  with 
presumptions,  and  there  is  nothing  impossible  in  sup- 
posing the  fee  in  one  person,  and  possession  in  ano- 
ther. The  difficulty  is  to  see  where  these  presump- 
tions are  to  stop.  The  lands  are  not  prov^  to  be 
within  the  leases  unless  the  statements  in  the  leases 
are  themselves  made  evidence.    [Chiistum,  •/• — ^The 

words  ••  two  hundred  and  fifty acres  "  do  not 

override  the  general  words  going  before,  ie.,  «'Graige- 
beg  and  Graigemore."]  This  did  not  -pass  by  the 
lease  of  1 793  unless  it  was  enjoyed  before  as  described. 
What  passes  must  fulfil  the  last  description.  The 
plaintiff  should  give  substantive  evidence  that  it  was 
held  and  enjoyed.  As  to  the  Statute  of  Limitationst 
Nepean  v.  Doe  d.  Knight  (2  M.  &  W.  894,  and  2 
Smith's  L.  C.  476).  [Pigot,  C.B.^l  always  under- 
stood that  the  statute  of  Wm.  4  diminished  the 
amount  of  the  defendant's  evidence,  but, did  not 
diminish  the  amount  of  the  plaintiff's  evidence.] 
In  Nepean  v.  Doe  it  was  held  necessary  for  the  plain- 
tiff to  go  into  evidence  to  take  himself  out  of  the  sta- 
tute. '  [Monahan,  C,  /. — ^There  an  adverse  posses- 
sion was  in  fact  proved.  Pigot^  C.B. — That  case 
decided  that  an  adverse  possession  was  not  necessary. 
Ef/re  V.  Walsh  is  accurately  abstracted  in  2  Smith's 
L.  G.  583.  It  is  said  that  the  plaintiff's  title  did  not 
commence  till  the  death  of  the  lunatic  in  1858,  but 
the  statute  commenced  to  run  in  1793,  because  no 
act  of  ownership  has  been  shown  since.  But  the  will 
of  John  Greene  of  1800  did  not  give  the  monntain  of 
Scart  at  all;  it  must  be  taken  not  to  have  comprised 
the  lands  in  question,  and  the  plaintiff  took  t}iem,  if 
he  did  take  them,  as  heirat-Uw,  and  not  as  remain- 
dei-man,  and  therefore  cannot  rely  on  his  estate  coming 
into  possession  only  on  the  death  of  Greene,  the  luna- 
tic [Ball,  J. — ^Is  it  not  clear  that  the  testator 
meant  to  devise  whatever  he  got  by  the  lease  of 
1793?]  He  has  not  specifically  derived  it  [Pigoij 
C.B. — Would  it  not  be  a  Question  for  the  jury  if  the 
profitable  and  unprofitable  land  did  not  go  by  the  same 
name?]  Then  as  to  McDonnell  v.  M'Ointy,  there 
was  evidence  given  of  when  the  plaintiff  got  into  pes* 
session;  that  ought  to  have  been  done  here.  It  is 
not  necessary  for  us  to  prove  that  we  have  been  in 
possession  for  twenty  years.  Smith  v.  lAoyd  is 
an  authority  to  the  same  effect  as  M'DonneU  v. 
M'Ointy,  and  no  further,  and  that  is  not  that  the 
defendant  in  ejectment  is  to  prove  possession. — Rot 
V.  Harvey  (4  Burrow,  2487);  De  Beauvoir  v.  Owen 
(5  Exch.  166);  Cole  on  Ejectment,  p.  6,  p.  212.  As 
to  the  Book  of  Distributions,  Howard's  Exchequer 
has  always  been  qnoted  as  a  book  of  authority,  though 
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the  author  was  not  a  barrister.  The  surveys  were 
mixed,  and  on  that  ground  the  Books  of  Distributions 
were  rejected.  They  were  prepared  partly  from  the 
surveys,  and  partly  from  field  books  brought  in  by  the 
soldiers.  [^Pigot,  C.B, — The  Book  of  Distributions 
was  ma(io  partly  from  charts  outside  the  Down 
Survey,  and  partly  from  the  Down  Survey.  The  only 
part  of  the  Book  available  in  this  case  is  that  which 
identifies  m  as  mountain,  and  it  would  be  taken  from 
the  Down  Survey.]  In  Knox  v.  Mai/o  Lord  Chancel- 
lor Napier  confounded  the  books  made  up  under  the 
sixth  instruction  and  those  mentioq^d  in  the  46th  sec 
of  14  &  15  Chas,  2,  cap.  2.  After  the  argument  in 
the  Court  of  Appeal  he  says,  "  We  are  all  very  clearly 
of  opinion,  without  going  into  the  question  made  upon 
the  Book  of  Distribution,"  <&c  Lord  Justice  Black- 
bame  says  he  would  be  reluctant  to  act  on  his  recol- 
lection when  he  found  it  conflict  with  the  opinion  of 
Lord  Chancellor  Brady.  Baron  Greene  says,  "  It 
would  require  great  caution  and  deliberation  on  my 
part  to  authorize  me  in  saying  whether  the  Book  of 
Distribntions  can  or  cannot,  in  any  case,  or  for  any 
purpose,  be  received  in  evidence  on  questions  between 
parties  claiming  under  patents  granting  forfeited  lands.'' 
—9  Ir.  Chan.  Rep.  201. 

Serjeant  Sullivan  and  E,  Johnstone  for  the  defen- 
dant and  appellant,  Mr.  Griffith. — The  plaintiff  must 
recover  under  the  fee  farm  grant,  or  not  at  alL     That 
does  not  recite  the  nnprofitabb  land,  but  recites  that 
the  interest  of  the  lessor  in  the  lease  of  1793  had  be- 
come vested  in  Griffith.   The  recital  cannot,  of  course, 
control  the  operative  part,  if  that  be  clear,  but  by  the 
words  of  the  operative  part  all  that  passed  was  the 
lands  of  Graigemore  and  Graigebeg,  together  with 
the  mountain  and  common  therewith  held  and  en- 
joyed before  the  making  of  the  lease  of  1793.    The 
map  attached  to  the  fee-farm   grant  contains  the 
whole  of  Scart  mountain,  but  the  plaintiff  does  not 
seek  to  recover  the  whole  of  the  mountain.   The  lease 
of  1701  grants  *' All  That  the  share,  &C.,  lying  and 
being  in  Grugemore  and  Graigebeg,  &c.,  to  hold, 
&c^  with  the  share  and  proportion  of  the  Town's 
Mountain."     Lands  cannot  pass  as  appurtenant  to 
land. — Comyn*8  Dig.,  vol  4,  p.  416,  title  Grant  (B. 
9}-    The  share  of  the  Town's  Mountain  never  passed 
by  the  purview  of  this  lease,  but  is  attempted  to  be 
given  by  the  habendum.    This  will  explain  why  no 
evidence  of  user  was  given  by  the  plaintiff.     A  deed 
operating  by  way  of  conveyance  cannot  pass  by  the 
habendum  what  b  not  in  the  premises. — Sheppard's 
Touchstone,  p.  76.    The  share  of  the  Town's  Moun- 
tain is  first  mentioned  in  the  habendum  as  something 
over  and  above,  what  had  already  been  granted,  and 
this  b  the  key  to  the  garbled  language  of  the  fee-farm 
grant     It  is  contended  that  what  was  demised  by  the 
lease  of  1701  passed  by  the  lease  of  1793;  therefore 
if  the  share  of  the  Town's  Mountain  b  shown  not 
to  have  passed  by  the  foi-mer  lease,  it  could  not  pass 
by  the  latter.      Even  if  it  did  pass,  there  is  no  evi- 
dence of  enjoyment  from  the  patent  down.     If  the 
plaintiff  showed  any  act  within  living  memory,  he 
might  carry  back  the  presumption.     [Monahan,  C.  J. 
— ^The  period  to  which  the  enjoyment  is  referred  by 
the  fee-fiurm  grant  is'prior  to  1793-     If  the  true  con- 
struQtion  of  the  lease  of  1701  be,  that  it  granted 


whatever  the  patent  granted,  and  if  what  the  patent 
granted  was  a  certain  number  of  acres  in  the  profita- 
ble, and  a  proportion  of  the  unprofitable  land,  then 
the  question  is,  is  there  not  proof  that  the  tenants  un- 
der the  lease  of  1701  were  in  possession  of  whatever 
passed  by  it  up  to  the  termination  of  it?]     It  is  con- 
jecture, at  best,  to  say  that  it  was  the  share  which 
was  granted  by  the  patent.     [^Afonahan^  C.  J. — la 
not  that  a  qne««tion  for  the  jury?]     It  b  consistent 
with  the  patent  that  the  party  looked  to  the  profitable 
land,  and  took  no  care  of  the  other,  unless  you  can 
say  the  sharonvas  the  identical  undivided  share  of  the 
mountain  which  the  patent  gave.    The  language  does 
not  fix  the  identity.     [^Christian^  J, — There  is  a  re- 
markable similarity  in  the  language.     I  read  the  ha- 
bendum in  the  lease  of  1701  as  only  giving  a  name  to 
what  had  already  passed  under  the  other  words.  The 
words  following  show  that  there  is  not  something  new 
meant.     If  you  press  thb  by  the  rules  of  syntax  yon 
may  be  right,  but  if  you  construe  it  by  common  sense 
you  are  not]     •*  Held  "  and  "  enjoyed  "  are  not  the 
same.    [BaU^  J. — Do  you  say  the  plaintiff  b  to  prove 
both  ?]     No ;  proof  of  enjoyment  would  include  both* 
[C/Arufian,  J- — Is  not  making  a  lease  evidence  of  en« 
joyment?  it  would  be  evidence  that  this  mountain 
had  been  enjoyed  with  the  256  acres  prior  to  1793.] 
Doddington^a  case  (2  Rep.  33,  a) ;  Roe  d,  ConoUy  v. 
Vernon  and  Vyze  (5  East,  61);  Doe  dem.  Harris  v. 
Greathed  (8  East  103);   Walsh  v.  Trevanion  {\6 
Q.  B.  733).     As  to  the  Book  of  Dbtributions  there  is 
an  unreported  decision  in  the  Court  of  Exchequer  re- 
fusing to  disturb  a  verdict  in  a  trial  had  before  O'Brien, 
J.     [^Monahan,  C.  «7. — It  appears  that  this  Book  of 
Distributions  was  made  after  the  patent  because  the 
patent  gave  880  acres,  and  the  Book  of  Distributions 
gives  896.    If  it  is  to  regulate  the  proportion,  the  ver^ 
diet  is  wrong.]   The  argument  in  Attorney-  General  v. 
The  Pritnate  (I  Jebb  &  Symes.  292)  shows  how  the 
17  Chas.  I,  c.  33,  the  Act  for  reducing  the  Rebels 
in  Ireland  came  to  be  passed. — Carte's  Life  of  Or- 
mond,  p.  301.    Then  follows  the  Act  of  Settlement  or 
rather  Royal  Declaration,  14  ^  15  Chas.  2,  cap.  2, 
and  in  the  6th  &  7th  sections  there  is  no  mention  of  the 
Book  of  Distributions.     The  first  mention  of  it  b  in 
the  6th  instruction,  and  what  is  meant  there  cannot 
be  this  Book  of  Distributions.     [^Monahan,  C.  •/. — 
The  46th  instruction  speaks  of  fair  books.]     Then 
this  is  not  a  fair  book,  and  cannot  be  what  b  meant 
in  that  instruction.     Then  comes  the  13th  section  of 
the  Act  of  Explanation.     [^Monalian,  C.  •/. — I  think 
it  is  clear  that  no  one  could  tell  under  what  section 
thid  Book  was  framed,  and  so  when  Lord  Chancellor 
Napier  came  to  re-consider  his  judgment  he  did  not 
say  what  he  had  said  before.     But  the  question  b  the 
Book  being  there  so  long,  and  having  been  acted  on, 
is  it  evidence?]     ^Pigot,  C.  B, — I  think  it  does  fol- 
low the  1 3th  section  of  the  Act  of  Explanation.]     It 
is  plain  that  the  two  judges  who  sat  to  assist  Lord 
Chancellor  Napier  avoided  the  question  of  the  Book. 
The  Book  of  Dbtributions  is  not  binding  on  the  sub- 
jects.    [^Pigot,  G.  B, — It  has  been  binding  for  a  long 
time  in  connection  with  the  Down  Survey.] 

J.  E.  Walsh,  Q.C.,  in  reply.— [Pt^rot,  C.  B.^l 
have  come  to  the  conclusion  that  this  plaintiff  stands 
precisely  in  the  same  position  as  if  he  had  got  a  new 
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lease  in  1858.]     As  to  the  Book  of  Distribations. 
[^Fitzgerald,  B. — I  hare  known  in  mj  own  experi- 
ence, and  hare  heard  it  stated  by  men  of  the  greatest 
eminence   at  the  Bar,   that  the   Book  of  Distribu- 
tions has  been  received.    As  a  fact,  a  considerable 
part  of  the  Down  Survey  has  been  lost,  Imd  the  civil 
enrvey  no  longer  exists.     Christian,  J. — It  has  ap- 
peared to  me  that  any  attempt  to  make  the  Book  of 
Distributions  fit  into  the  sections  of  the  Act  of  Set- 
tlement or  Act  of  Explanation,  mnst  fail.     I  can  con- 
ceive how  in  some  cases  it  was  rejected  as  evidence, 
but  now  as  mj  brother  Fitzgerald  has  remarked,  after 
being  rvferred  to  by  practitioners  so  long,  and  from 
what  is  said  in  Howard's  book,  it  may  well  be  that 
this  lapse  of  time  has  ripened  that  document  into  an 
evidentiary  validity,]    Vicar  of  KeUington  v.  Trinity 
College  (1  Wilson,  170);  1  Taylor  on  Evidence,  sec 
599. 

Cur,  adv,  vtUt. 

The  Court  required  the  following  questions  to  be 
re- argued:— 

1.  Havii^  regard  to  the  lease  of  1793,  and  the 
map  attached  thereto,  did  the  monntun  in  question 
pass  under  the  will  of  John  Greene,  or  did  it  descend 
to  his  heir-at-law? 

2.  Having  regard  to  the  recitals  and  statements  in 
the  fee-farm  grant,  and  the  fact  that  at  the  time  of 
the  execution  thereof  the  legal  estate  under  the  lease 
of  1793  was  vested  in  the  lunatic,  did  Houghton,  the 
grantee,  and  the  plaintiff,  his  assignee,  acquire  in  1 858, 
on  the  death  of  the  surviving  cestui  que  vie.  a  new 
right  of  entry  derived  from  the  grantor  in  the  fee- farm 
grant,  so  as  to  deprive  the  occupiers  of  any  defences 
arising  from  the  Statute  of  Limitations? 


1864. 


E.  Walsh,   Q.O.,   for  the 


Jan,  15, 
plaintiff. 

Harris,  Q.O.,  for  the  Occupiers. 

Serjeant  Sullivan  for  the  defendant,  Griffith. 

The  following  authorities  were  cited. — JDoe  dem, 
TyrreU  v.  Lyford  (4  Manle  &  Selw.  550);  West  v. 
Lawday  (14  Irish  Chan.  Rep.  209,  and  on  appeal, 
14  Ir.  Chan.  Rep.  340);  Slingshy  v.  Orainger  (7  H. 
of  L.,  282) ;  Renewable  Leasehold  Conversion  Act, 
s.  17;  Trustee  Act,  1850,  s.  43. 

Cur.  adv.  vuU. 

Jan.  23 — Monahah,  C.  J. — ^This  was  an  eject- 
ment brought  to  recover  the  mountain  and  lands 
of  Scart,  containing  by  survey  1342a.  Ir.  20p.  the 
cultivated  portions  of  which  were  described  as  being 
in  the  possession  of  Michael  O'Brien  and  others  named, 
and  the  title  of  the  plaintiff,  T.  W.  Poole,  was  alleged 
to  have  accrued  in  Oct.  1,  1861.  To  this  ejectment 
the  principal  defendant,  Griffith,  and  some  others  de- 
scribed as  his  trustees,  took  defence  for  the  entire  of 
the  premises.  The  other  defendants  took  defence 
each  for  a  small  portion,  and  which  ponion  is  stated 
in  the  defences  to  bo  in  their  own  possession.  The 
ordinary  rule  was  made  to  oblige  them  to  consolidate 
their  defences,  each  defendant  having  the  right  to 
make  his  separate  defence.  The  plaintiff  first  gave  in 
evidence  an  extract  from  the  Book  of  Distributions. 
The  admbsibility  of  that  extract  was  objected  to,  but 


no  use  was  made  by  the  judge  of  any  portion  of  that 
evidence.    But  that  extract  contains  a  statement  of 
the  premises,  and  it  would  appear  from  it  that  grants 
were  made  of  896a.  3r.  of  profitable  land  of  Graige- 
beg  and  Graigemore,  and  it  would  appear  the  un- 
profitable land  was   1084a.  2r:     The  next  document 
produced  on  the  part  of  the  plaintiff  was  an  extract 
from  the  Down  Survey.     No  objection  was  made  to 
it.     That  was  a  survey  or  map  appearing  to  have 
been  made  in  1657  by  Francis  Cooper,  and  was  pre- 
served in  the  Quit-rent  Office  in  Dublin.     The  only 
portion  of  it  of  any  value  is  what  describes  Graigeb^ 
and  Grugemore,  l^o.  58  and  58  m;  and  58  m  is  de- 
scribed as  coarse  heath  mountain,  and  it  would  appear 
that  was  a  portion  of  Graigebeg  and  Graigemore. 
So  the  only  nse  of  the  Book  of  Distributions,  suppos- 
ing it  to  be  a  summary  of  the  Down  Survey,  is  to 
show  the  lands  were  896a.  and  1,084a.  profitable  and 
unprofitable  respectively,  because  the  references  are 
the  same.     The  next  document  was  the  patent  of 
Chas.  11,  of  1668  made  to  four  several  persons,  B. 
Beard,  B.  Robins,  J.  Stephenson,  £.  Winston,  and  W. 
Winston,  her  son.    It  gives  to  R.  Beard  256a.  3r. 
24p.  profitable  laud,  with  a  proportionable  partQf  the 
unprofitable  lands  accoi-ding  to  the  profitable  aJjodged 
to  him.     It  gives  other  denomiuationa  of  the  connty 
immaterial  to  refer  to.    There  is  a  grant  in  preoaely 
»milar  terms  to  R.  Robins.     A  similar  grant  is  made 
to  the  other  two  parties.      So  taking  the  whole  it 
amounts  to  this,  that  880  acres  and  27  perches  are 
disposed  of,  with  the  proportionable  part  of  the  un- 
profitable lands  belonging  thereto.     The  next  doca- 
ment  is  of  date  the  i9th  September,  1701;  a  lease 
made  between  Katherine  Beard,  widow  of  John  Beard, 
deceased,  John  Beard,  sou  and  heir  apparent  of  the 
said  John  Beard,  deceased,  and  M.  Wicks,  of  the  one 
part,  and   Robert  Oook,  of  Cappoquin,  of  the  other 
part.    The  lease  is  damaged,  but  the  thing  demised  is 
all  that  the  share,  lot,  and  portion  of  the  said  Kathe- 
rine Beard,  &c.,  lying  and  being  in  Graigemore  and 
Graigebeg,  containing  two  hundred  fifty  and  * 

acres  (if  we  are  at  liberty  to  fill  up  that  blank)  three 
roods  and  twenty-four  perches.  The  grant  is  con- 
taining so  many  acres  profitable  land,  with  the  woods, 
commons,  mountains,  To  hold  all  and  singular  with 
the  share  and  proportion  of  the  towns- mountain,  from 
the  1st  May,  for  the  term  of  91  years,  at  the  yearly 
rent  thereafter  mentioned.  This  lease  of  1701  ex- 
pired in  1792.  That  was  received  without  objec- 
tion. The  next  was  an  agi*eement  of  12th  January, 
1793,  made  between  Catherine  Griffith  and  John 
Greene,  of  the  City  of  Dublin,  stating  that  Catherine 
Griffiith  had  demised,  &c.  All  that  and  those  parts 
of  towns  and  lands  of  Graigemore  and  Graigebeg, 
commonly  called  or  known  by  the  names  of  Graigeavurra, 
Upper  Derry  and  Lower  Derry,  together  with  the  moun- 
tain and  common  heretofore,  therewith  held  and  en- 
joyed all  which  were  heretofore  by  indenture  of  19th 
Sep.  1701,  demised  to  Robert  Cooke,  formerlyofCappo- 
quin,  for  91  yeai-s,  and  which  lease  recently  expirod, 
&c.  To  have  and  to  hold  to  the  said  J.  Greene*  bia 
heirs,  &C.,  as  the  same  were  heretofore  demised  to  tli6 
said  Robert  Cooke,  for  lives  of  Rodolphna  Greene, 
John  Greene,  and  George  Greene,  the  three  sona  of 
John  Greene,  and  tho  survivor  of  them,  and  a  cove- 
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lumt  for  renewal  follows,  and  a  proviso  thai  a  proper 
lease  should  be  ezecnted,  though  this  really  operated 
BO  as  to  convey  the  legal  estate,  and  that  a  map  be 
added,  &c     By  the  Chief  Baron's  report,  it  appeared! 
that  an  objection  was  taken  to  the  admissibility  of^ 
this  agreement,  which  was  most  properly  abandoned,! 
for  this  was  as  admissible  as  the  other  evidence;  it 
was  an  act  of  ownership  over  the  property.     The 
next  was  the  lease  of  the  8th  May,  1793,  between 
Catherine  Gri^th  of  the  one  part,  and  John  Greene, 
of  the  other  part.      It  is  identical  in  the  descrip- 
tion of  the  profitable  lands,  with  the  previons  agree- 
ment for  the  lease,   adding,   **all  which  prembes 
are  meared  and  bounded  as  described  by  the  mapa 
hereunto  annexed."    Then  come  the  ordinary  cove- 
nants.   Then  the  will  of  John  Greene,  of  1800,  le- 
citei;,  **  whereas  I  am  seised  in  fee  of,  &c.,  and  I  am 
also  seised  of  and  entitled  to  the  lands  of  Upper  and 
Lower  Derry,  Graigavnrra,  by  virtue  of  a  lease  for 
three  lives;''  it  then  devises  the  said  lands  upon  cer- 
tain trusts,  to  the  use  of  his  eldest  son  for  life,  re- 
mainder to  his  first  and  other  sons  in  quasi  tail,  then 
to  his  own  younger  sons,  then  to  the  three  sisters  as 
tenants  in  common  in  tall,  but  not  with  any  cross -re- 
mainders between  them.    This  is  not  material    AVe 
are  not  prepared  to  hold  that  the  mountain  passed  by 
this  will  at  alL    None  of  ns  will  say  it  did,  and  many 
members  of  the  Court  think  it  did  not     But  we  will 
dispose  of  the  case  as  if  this  danse  of  the  will  did  not 
operate.    The  next  evidence  is  some  proceedings  in 
the  Court  of  Chancery,  dated  1828,  by  which  it  ap- 
l>cared  that  the  younger  John  Greene  had  been  a  In* 
natic     Then  a  fee  farm  grant  dated  April,  1850, 
made  between  Christopher  D.  Griffith,  of  the  one  part, 
George  U.  Houghton,  of  the  second  part,  and  the  said 
John  Greene,  of  the  third  part,  recites  the  lease  of 
1793,  recites  that  all  the  estate  of  the  lessee  had^be* 
oome  vested  in  hb  son,  John  Greene.     Master  Henn 
was  the  committee.     The  Master  did  not  probably 
choose  to  enter  into  a  covenant  to  pay  the  rent  of 
£400  a  year,  and,  therefore,  the  arrangement  was 
that  the  renewal  or  whatever  it  was  was  made  to  a 
stranger,  who  had  no  interest  as  trustee.      The  luna- 
tic died  in  1858,  without  issue,  and  the  two  brothers 
and  the  three  sbters  died,  but  one  sbter  left  one  son, 
the  present  plaintiff,  who,  upon  the  title  created  or 
enlarged  by  the  fee-farm  grant  has  brought  thb  eject- 
ment    There  was  a  small  portion  of  parol  evidence; 
evidence  of  a  surveyor.     It  amounted  to  this.    Ho 
looks  at  the  map  of  the  lease  of  1793,  and  the  Down 
Burvcy,  and  he  satisfies  everybody  that  what  b  de- 
mised by  the  lease  of  1793,  by  the  name  of  Upper 
Derry,  Lower  Derry,  and  Graigeavurra,  b  comprised 
in  the  Down  survey.    Pladng  one  over  the  other,  the 
mountain  of  Scart  in  the  lease  of  1793  b  in  common 
to   the  owners    of  Upper    Derry,    Lower    Deny, 
and    Graigeavurra,   and    the  other  owners,   as   to 
whom  we  have   no   evidence  of   who  they  were. 
Having  regard  to  the  lease  of  1793»  and  the  agree- 
ipeat  and  the  map,  we  have  no  doubt  but  that  the  legal 
operation  of  the  lease  of  1793,  and  the  fee-farm  grant 
which  b  in  fact  a  copy  of  the  lease,  b  a  demise  of  the 
lands  of  Graigemore  and  Graigebeg,  and  abo  of  the 
share  of  the  mountain  in  the  patent    That  being  the 
piajotifiPa  caae^  at  the  doee  of  it  the  dofeodant^s  cona- 


sel,  Serjeant  Sullivan,  says,  *'  The  plaintiff  must  go 
into  hb  whole  case,  and  cannot  again  go  into  a  case  of 
possession.^'  They  took  a  night  to  consider,  and  Mr. 
Wabb  abided  by  hb  decii^ion.  Serjeant  Sullivan  ap- 
plied for  a  nonsuit  on  thb  ground,  that  no  evidence  of 
possession  or  use,  or  enjoyment  of  the  mountain  was 
given,  and  that  the  only  portion  proved  to  have  been 
passed  was  the  part  enjoyed  prior  to  the  lease  of 
1793,  and  that  no  possession  or  enjoyment  ever  went 
with  any  of  the  documents.  Another  ground  was 
that  the  will  of  Johu  Greene  disclosed  an  outstanding 
e&tate.  Each  party  called  for  a  direction,  Mr.  Wabh, 
abandoned  his  claim  to  the  whole  of  the  mountain, 
bat  claimed  a  proportion  of  the  unprofitable  to  the 
profitable.  Mr,  Harris,  counsel  for  the  small  owners 
of  the  portions,  made  the  same  objeetioii%  but  the  ar- 
gument necessarily  was  very  different  The  Chief 
Baron  directed  a  verdict  for  the  plaintiff,  neither  party 
having  asked  that  any  question  should  be  left  to  the 
jury.  The  Court  of  Queen's  Bench  decided  after- 
wards that  Mr.  Griffith  had  no  case  at  all,  but  that 
Mr.  Harris's  clients  had  a  case,  and  that  no  case  suf- 
ficient to  bar  the  Statute  of  Limitations  had  been 
made;  but  that  as  Mr.  Griffith  had  made  this  fee-farm 
grant  in  1850,  that  no  question  as  to  that  arose  with 
regard  to  him.  The  question  is,  was  there  any  evi- 
dence of  enjoyment?  Serjeant  Sullivan  says  there 
was  not;  the  Queen's  Bench  say  there  was.  So 
think  the  Court.  What  was  it?  That  in  1701 
the  profitable  land  was  demised  with  the  unprofitable 
Undl,  precisely  in  the  terms  of  the  lease  of  1793.  We 
think  that  the  principle  dedded  in  the  case  of  Doe  cL 
Egrmont  v.  Ptdman  (3  Q.B.  622)  applies.  That  wis 
an  ejectment  The  lessor  of  the  plaintiff  claimed  un- 
der the  will  of  Charles,  Earl  of  Egremont  In  order 
to  show  the  land  belonged  to  Earl  Charles,  and  had 
been  part  of  the  estate  of  Sir  W.  Wyndham,  no  evi- 
dence was  given  of  any  holding  by  or  under  Sir  W. 
Wyndham,  except  the  counter-part  of  a  lease.  The 
objection  was  that  being  executed  by  only  one  party, 
it  was  not  properly  received  in  evidence;  but  it  was 
properly  received  to  show  a  demise  was  made  pursu- 
ant to  that,  and  enjoyment  under  it,  becanse  there  b 
nothing  clearer  than  this,  that  a  lease  of  what  a  man 
has  not  b  mere  waste  paper.  We  have  no  doubt  but 
that  thb  lease  of  1701  was  as  good  evidence  as  the 
connterpart  in  the  case  of  Egremont  v.  Pulman.  The 
lease  of  1793  recites  the  lease  of  170 1,  and  upon  that 
coupled  with  the  fee-farm  grant  we  think  that  C.  D. 
Griffith  has  no  case.  The  question  b,  have  Mr. 
Harris's  clients  any  case.  If  thb  case  goes  further,  it 
may  be  well  to  observe  thai  many  members  of  the 
Court  do  not  thhik  that  the  question  of  the  Statute  of 
Limitations  b  raised  at  ail,  or  b  in  the  objections  I 
have  gone  through.  Serjeant  Sullivan  has  noihiiig  to 
to  do  with  it  It  b  a  yesj  serious  question  if  any 
such  point  arises.  We  are  not  going  upon  that,  but 
the  judgment  of  myself  and  the  majority  of  the  Court 
will  go  on  this,  that  the  point  was  open  to  the  party. 
It  appears  by  the  ejectment  and  by  the  defence  that 
certain  portions  of  these  lands  at  the  time  of  the  eject- 
ment in  1861  were  in  possession  of  these  cottiers.  It 
is  tried,  and  we  do  not  see  they  had  anything  to  do 
with  C.  D.  Griffith  on  the  record.  We  must  assume, 
therefore,  they  are  parties  we  know  nothing  of.    Mr. 
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Harris  says  that  the  plaintiff  should  show  he  had  been 
in  possession  within  twenty  years  to  be  entitled  to 
tarn  oat  those  who  are  admitted  to  be  in  the  actual 
possesssion.     That  case  was  met  by  Mr.  Walsh,  and 
on  a  portion  of  that  we  directed  a  farther  argnment. 
One  answer  woald  be  a  very  good  answer  if  it  existed 
in  fact,  that  the  portion  of  the  mountain  passed  by  the 
M  ill  of  J.  Greene,  and  that  saccessive  life  estates  were 
thereby  created.     The  title  would  not  have  ansen  till 
1 858,  and  if  the  lanatic  was  not  out  of  possession,  that 
would  bo  no  bar  to  the  new  title.     In  answer  to  that 
we  are  not  prepared  to  decide  the  mountain  passed  by 
the  will;  therefore  we  cannot  hold  that  this  answer  is 
well  founded.      Another  answer  was  given  by  Mr. 
Walsh.     He  says  the  fee-farm  grant  of  1850  made  by 
Mr.  Griffith  was  not  made  in  pursuance  of  the  terms 
of  the  Renewable   Leasehold  Conversion  Act,   and 
therefore  he  says,  it  not  having  been  so  made,  its 
operation  must  be  this,  to  convey  a  new  legal  estate, 
which  would  not  merge  in  the  lease  of  179d.     There 
is  no  doubt  that  is  well  founded,  provided  such  was 
the  operation  of  this  conveyance;  but  several  members 
of  the  Court  are  not  prepared  to  decide  that  this  did 
not  operate  under  the  fee-farm  statute.    It  is  a  very 
serious  question  if  this  operates  under  the  fee  farm 
statute.     I  proceed  to  consider  this  case  on  the  sup- 
position that  this  fee-farm  grant  had  the  operation  it 
would  have  had  if  made  to  an  owner  under  the  Renewable 
Leasehold  Conversion  Act     Its  operation  would  have 
been  then  to  enlarge  the  estate  of  1793,  and  everybody 
would  be  in  the  position  of  claiming  under  the  lease  of 
1793.     I  proceed  to  consider  the  case  as  if  that 
lease  was  still  in  existence.  The  question  is,  whether 
there  was  evidence  at  the  trial  sufficient  to  call  upon 
the  defendants  to  go  into  evidence  to  answer  the  case 
the  plaintiff  made.     What  b  the  case  he  made?     In 
the  first  instance  that  the  premises  were  the  property 
of  the  lessor  in  the  lease  of  1701 ;  a  case  shewing  the 
execution  of  the  lease  of  1793.     It  is  admitted  by  the 
parties  in  the  case  that  all  the  rents  received  under  the 
lease  and  the  fee- farm  grant  were  regularly  paid  up 
to  the  bringing  of  the  ejectment.     If  we  are  right  as  to 
evidence  of  possession  under  that  lease,  we  are  also  of 
opinion  that  the  production  of  that  lease,  coupled  with 
the  fact  of  payment  of  rent  under  it  Is  some  evidence, 
to  say  the  least  of  it,  of  possession  under  that  lease  of 
1793.     We  do  not  say  a  lease  of  1850,  without  pos- 
session thereunder  shown,  would  be  evidence  of  pos- 
session ;  but  we  are  of  opinion  that  the  execution  of 
the  lease  of  1793,  and  payment  nnder  it  of  rent  is 
evidence  of  possession  at  the  time,  t.^.,  1 793,  and  is 
some  evidence  of  possession  subsequent,  but  whether 
or  not  that  the  want  of  it  would  not  deprive  the  plain- 
tiff of  his  remedy,  unless  the  defendants  themselves 
showed  a  possession  different  from  the  person  in  whom 
the  estate  vested.     In  Smith  v.  Lloyd  (9  Ex.  Rep. 
572);  Parke,  B.,  says,  *'  We  have  not  the  slightest 
doubt  that  the  title  of  the  grantees  of  the  mines,  is 
not  barred  in  this  case  under  the  3  WiL  IV„  c  27, 
ss.  2  &  3,  for  we  are  clearly  of  opinion  that  that  sta- 
tute applies  not  to  cases  of  want  of  actual  possession 
by  the  plaintiff,  but  to  cases  where  he  has  been  out  of 
and  another  in  possession  for  the  prescribed  time. 
There  must  be  both  absence  of  possession  by  the  per- 
son who  has  the  right,  and  actual  possession  by  ano- 
ther,  whether  adverse  or  not,  to  be  protected,  to  bring 


the  case  within  the  statute.  We  entirely  concur  lo 
the  judgment  of  Blackbnme,  C.  J.,  in  M*DoikneU  v. 
M'Ohiiy^  and  the  principle  upon  which  it  is  founded.'* 
Then  he  goes  on  to  show  the  only  difficalty  was  in 
the  pleadingd.  We  are  of  opinion  that  a  possession 
in  the  defends nts,  or  somebody  else  than  the  plaintiff 
should  be  shown,  the  plaintiff  having  shown  an  origi- 
nal possession  in  him.  In  that  view  of  the  case  all, 
except  the  Chief  Baron,  think  the  plaintiff  is  entitled 
to  retain  his  verdict,  t.«.,  to  have  a  verdict  entered 
for  him  against  Mr.  Harris's  clients,  and  to  retain  the 
verdict  he  has  against  Mr.  Griffith.  The  only  ques- 
tion I  have  not  noticed  is  the  admissibility  of  the  ex- 
tract from  the  Book  of  Distributions.  I  do  not  see 
why  it  was  given,  or  that  any  use  was  made  of  it. 
Its  only  object  was  to  embarrass  and  confuse.  How- 
ever, it  having  been  given,  and  an  objection  taken, 
the  opinion  of  the  Court  is  that  it  was  properly  re- 
ceived. Where  a  document  is  offered,  if  receiv- 
able for  any  purpose,  it  must  be  received.  In 
Archbishop  of  Dublin  v.  TrimlsHoriy  the  Chan- 
cellor decided  that  it  should  not  be  received  in  evi- 
dence. The  Chancellor  says,  *'This  is  stated  in  2 
Howard,  p.  1 15,  to  have  been  decided  in  the  case  of 
The  King  v.  Daly  in  the  Exchequer,  on  the  12th  of 
December,  1747."  This  came  to  be  considered  before 
Lord  Chancellor  Napier  in  Knox  v.  Earl  of  Mayo  (7 
Ir.  Chan.  R.  563).  He  goes  on  to  show  the  doca- 
ment  was  properiy  receivable  in  evidence.  There  haa 
been  an  argument  here  which  we  were  not  able  to  fol- 
low. [His  Lordship  then  referred  to  the  observations  of 
Greene,  B.,  in  Knox  v.  Mayo  (9  Ir.Cban.R.  i201.)3 
We  are  of  opinion  that  though  we  are  unable  to  point 
out  the  exact  authority  by  which  made  that  for  the 
purpose  of  showing  the  contents  of  profitable  and  an- 
profftable  lands,  and  not  to  make  title  or  any  snch 
thing,  that  this  document  was  properly  admitted,  and 
no  improper  use  being  made  of  it,  on  the  whole  wd 
think  the  judgment  of  the  Queen's  Bench  should  bo 
upheld,  as  far  as  concerns  Mr.  Griffith,  and  reversed 
as  regards  Mr.  Harris's  clients.  In  either  case  each 
party  will  pay  their  own  costs.  The  costs  in  this 
Court,  so  far  as  Mr.  Griffith  is  concerned,  must  be 
paid. 

PiK)T,  C.B. — I  concur  in  the  opinion  of  the  other 
members  of  the  Court,  that  the  judgment  in  Mr. 
Griffith's  case  ought  to  be  sustained,  and  the  other  be 
reversed,  but  I  do  not  agree  in  the  reasons  on  which 
I  come  to  that  conclusion.  The  plaintiff  gave  no  evi- 
dence of  possession  of  the  premises,  for  which  the  se- 
cond class  of  defendants  have  taken  defence,  nor  of  the 
mountain  of  Scart,  nor  of  the  receipt  of  rent  I  will  as- 
sume that  in  applying  3  &  4  Wm.  IV.  c.  27,  s.  3,  the 
principle  of  McDonnell  v.  M'Kinty  (10  Ir.L.R.514); 
Smith  V.  Lloyd  (9  Ex.  562),  and  Tottenham  v.  Byrne 
(12  L  C.  L.  R.  376),  should  be  applied  to  this  case. 
Still  it  appears  to  me  that  the  plaintiff  in  ejectment 
must  show  that  period  has  not  passed  when  the 
ejectment  was  brought ;  otherwise  he  does  not  show 
his  action  was  brought  within  twenty  years.  It  is 
said  there  was  a  presumption  the  Scart  mountain  was 
given  to  the  lessee  in  1793,  and  a  further  presump- 
tion of  possession  continuing.  I  am  not  aware  that 
the  objection  is  successfully  encountered  in  this  way. 
Cole  on  Ejectment,  Buller's  NisiPrius,  101a:  "  There- 
fore, if  the  lessor  of  the  plaintiff  be  not  able  to  prove 
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himself  or  his  ancestors,  to  have  beeQ  in  possession 
withiB  twenty  jears  before  the  action  broaght,  he 
fihall  be  non^snited."     I  have  never  known  this  rale 
controverted.      To  hold  under  these  circamstances 
that  the  plaintiff  without  any  farther  proof  of  posses- 
sion of  the  premises,  or  of  Scart  moantain,  or  of  re- 
c^pfc  of  rent,  is  entitled  to  socceed,  becaase  the  de* 
fe&dants  have  not  shown  the  origin  of  their  possession 
would  be  to  shift  the  harden  of  proof  in  this  case. 
They  are  entitled  to  hold  what  they  have  till  a  better 
title  can  be  laid.    The  3  &  4  W.  4,  c.  27,  was  passed 
rather  to  limit  than  to  enlarge  the  powers  given.  The 
second  and  third  sections  of  that  statute  do  not  shift 
the  burden  or  lessen  the  proof.     I  see  nothmg  in  this 
way  to  prevent  a  person  from  patting  out  one  who 
has  an  exdnsive  possession,  by  showing  a  patent, 
proving  payment .  of  quit  rent,  and  closing  bis  case 
without  a  proof  of  any  intervenient  act  of  possession 
down  to  the  time  for  the  last  three  hundred  years.  To 
hold  that  presumptions  most  be  thus  made,  and  thus 
to  cast  on  the  party  in  possession  the  burden  of  proof, 
would  be  to  reverse  the  relative  positions  of  plaintiff 
and  defendant  in  ejectment,  to  reverse  the  principle 
that  the  plaintiff  must  succeed,  not  on  the  weakness 
of  the  defendant's  title,  but  the  strength  of  his  own. 
In  Smith  V.  Lhifd  certain  allegations  were  not  made, 
and  in  Tottenham  v.  Byrne  the  plaintiff  gave  evidence 
to  show  that  the  acts  were  done  withm  twenty  years; 
there  was  conflicting  evidence,  but  a  continued  user 
was  proved.     I  am,  however  of  opmion,  on  another 
ground  that  the  plaintiff  b  entitled  to  succeed,  and  I 
concur  in  the  rule  made  by  the  Court.     Upon  the 
evidence  I  think  Scart  mountain  was  shown  to  be  in 
the  lease  of  1793,  and  if  Griffith  brought  an  eject- 
ment against  his  co-tenants,  Griffith  would  be  enti- 
tled to  recover.     The  grant  was  made,  not  as  to  the 
trustee  of  a  lunatic,  but  as  to  a  person  named  to  be  a 
tnistee  for  the  special  purpose  of  becoming  a  grantee. 
It  appears  to  me  that  he  was  not  in  that  capacity  an  owner 
within  sec  17  of  the  Renewable  Leasehold  Conversion 
Act,  which  enacts  that  the  trustee,  &&,  ''  shall  for  the 
purposes  of  this  Act  be  substituted  in  the  place  of 
such  owner,  and  do  sach  other  acts  which  such  owner 
should  and  might  have  executed,  made,  and  done  un- 
der this  Act"     I  think  he  only  becomes  tro8tee,'and 
it  would  be  a  confusion  of  terms  to  say  he  is  one 
when  he  only  becomes  one  for  the  purpose.    Upon 
the  fiice  of  the  thing  it  appears  he  never  became  trus- 
tee until  the  deed  was  executed.     This  being  tbe 
operation  of  the  17th  section,  it  is  unnecessary  to  de- 
termine whether  there  would  be  a  merger  in  the  lease 
of  1793.   I  am  disposed  to  think  that  Houghton  be- 
coming the  trustee  for  Greene,  would  still  take  the  legal 
estate  for  all  those  interested,  snd  I  should  hold  the  le- 
gal eetate  was  not  transferred  to  the  lunatic,  J.  Greene 
with  all  its  incidents,  and  there  is  a  new  estate  en* 
titling  the  plaintiff  to  maintain  his  ejectment.     That 
point  has  not  been  argued,  and  I  ought  not  to  base 
my  judgment  on  it.     With  respect  to  the  Book  of 
Distributions,  where  the  evidence  could  not  be  possibly 
of  mfluence  with  the  jury,  its  being  inadmissible 
should  not  vitiate  the  verdict.      I  am  rather  disposed 
to  think  the  evidence  was  properly  admitted. 

Judgment  of  the  Court  of  Queen^a  Bench 
affirmed  aa  regarded  Griffith,  and  re- 
versed 08  regarded  the  occupiers. 


Court  of  €xf^tii}xtv. 

CReportfld  by  GUver  J.  Bazke,  Em|.,  Banrlater.at.LAvJ 
COLCLOUGH  V.  COLCLOUGH. — April  23. 

Practice—\^  ^  17  VidL  c  1 13,  8.  106. 

Where  pursuant  to  the  \OQth  section  of  the  Common 
'  Law  Procedure  Act  (1853),  ifie  defendant  had 
entered  a  rule^  '*  that  die  plaintiff  proceed  to  trial 
at  the  assizes  next  after  the  expiration  of  twenty 
days  from  the  service  thereof  ^^  and  where  the  plain- 
tiff afterwards  did  not  go  to  trial  wkhin  the  time 
specified,  the  Court-  on  motion  extended  the  time 
limited  in  said  rukj  on  being  satisfied  that  there 
was  no  laches  on  the  part  of  the  plaintiff. 

Sergeofit  Sullivan  (with  him  John  0*Hagan)  moved 
that  the  time  limited  by  the  order  of  the  7tb  July, 
1863,  made  in  this  cause,  may  be  extended,  and  that 
the  plaintiff  may  be  at  liberty  to  go  to  trial  at  the 
next  summer  assizes  for  1864,  for  the  county  of 
Wexford,  on  tbe  terms  of  the  plaintiff  paying  to  the 
defendants  the  costs  occasioned  by  the  withdrawal  of 
the  records.  The  order  of  the  7th  of  July,  1863, 
which  it  was  sought  to  extend,  was,  *'  That  the  plain- 
ttff  do  proceed  to  trial  nt  the  assizes  after  the  expira- 
tion of  twenty  days  from  the  service  of  this  rule." 

This  was  an  action  of  ejectment,  brought  to  re- 
cover the  Tintero  A  bbey  estates ;  the  title  of  the 
plaintiff  it  was  aHeged,  accrued  on  the  23rd  of  August, 
1842,  by  reason  of  the  death  of  C»sar  Colcloogh, 
without  issue,  and  by  reason  of  the  plaintiff's  being 
thereupon  heir  at -law  of  deceased ;  the  following 
pedi^e  is  extracted  from  the  pluntiflTs  affidavit,  and 
under  which  ho  claims  title:— 


AteBCbWM|h-l 


arasA'gs 
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The  action  was  commenced  on  the  27th  June,  1862. 
The  defendant  had  been  in  possession  of  the  estates 
since  1857,  and  from  the  fact  that  Ciesar  Colclough, 
of  Tintern,  who  was  last  in  possession,  died  on  the 
22nd  of  August,  1842,  tbe  Court  would  see  that,  if 
precluded  in  this  proceeding,  the  plaintiff  would  be  for 
ever  barred. 

It  appeared  from  the  affidavits  that  Mr.  PatL  Sarsfield 
Colclough  the  plaintiff,  was  discharged  an  insolvent  in 
1 857,  and  no  assignee  was  appointed  till  1 862.  From 
these  dates  it  wodd  appear  that  there  had  been  no 
unnecessary  delay  in  instituting  the  present  suit,  for  the 
moment  the  creditors'  assignee  was  appointed  the  phiint 
issued,  viz.,  on  the  27th  of  June,  1 862.  The  creditors* 
assignee,  Mr.  Felix  Fitzpatrick,  and  the  official  assig- 
nees of  the  Insolvent  Court — Messrs.  Michael  Murphy 
and  Chas.  Henry  James,  were  also  named  as  co-plaintiffs 
in  the  proceedings,  the  names  of  the  last  two  parties 
having  been  used  without  their  knowledge  or  consent. 
An  application  was  made  to  the  Court  by  the  oitt'* 
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cial  assignees  to  compel  the  parties  takiug  snch 
proceedings,  to  givB  secarity  for  costs, '  and  seve- 
ral orders  and  procoediogs  were  had,  both  in  this 
Court  and  in  the  Goart  of  Appeal  in  Chancery,  the 
result  of  which  was,  that  security  to  the  amount  of 
£650  had  been  brought  in  and  lodged  in  Court,  as  an 
indemnity  to  the  official  assignees,  for  any  costs  to 
Which,  as  snch  plaintiffii  in  said  ejectment  suit,  they 
%ight  become  Ikble^  and  dot  until  the  80th  January 
last,  was  the  said  indemnity  lodged;  owing  to  the 
'several  proceedings  the  plaintiiF  was  unable  to  go  to 
trial  within  three  t6rm8  from  the  filing  of  the  Ust  plea, 
land  the  defendant,  cfn  l!fad  7th  July,  1863,  obtained  a 
rule  that  the  plaintiff  do  proceed  to  trial  at  the  assizes 
iiext  after  the  expiratioa  of  twenty  days  from  the  ser- 
Tice  of  said  rule,  which  would  be  the  spring  assizes, 
1864.  The  case  accordingly  went  down  for  trial  at 
that  asBiaes.  The  plaintiff,  in  his  affidavit,  avers  that 
he  means  to  try  the  question  at  issue,  that  every  dili- 
gence was  used  to  obtain  the  production  in  evidence  of 
ccrtafn  documents,  and  in  particular,  of  a  correspond- 
ence which  passed  between  the  Byrne  and  Colclongh 
family,  of  the  most  material  importance  to  plaintiff^s 
cade,  as  fixing  the  date  of  the  marriage  of  plaintiff^s  j 
grandfather,  Adam  Colclongh,  with  Miss  Mary  Anne 
Byrne,  subsequent  to  the  buth  of  Cesar  and  Dudley, 
and  prior  to  the  buth  of  plamtifif  fi  father,  and  as  the 
result  of  his  inquiries,  he  was  led  to  believe  that  the 
same  were  in  the  possession  of  Miss  Georgina  Mary 
Byrne  of  Cabinteely,  and  under  that  belief  the  plaintiff 
caused  sud  Miss  Byrne  to  be  served  with  a  eubpana 
duces  tecumy  requiring  her  to  produce  said  documents 
in  the  trial  of  these  causes;  6he  accordmgly  attended 
the  assizes,  bnt  she  declined  previously  to  commumcatto 
with  him  on  the  subject,  and  it  iras  only  on  the  even- 
ing before  the  trial.  Miss  Byrne  stated  to  the  ptaintiff*^ 
attorney,  that  she  brought  no  correspondence  with  her, 
and  that  she  had  none;  an  application  was  then  made 
to  the  judge  (Mr.  Justice  0*Brien)  to  postpone  the 
triali  and  was  mused,  wherenpon  the  plaintiff  withdrew 
the  Record ;  it  now  became  necessary  to  enlarge  the  rule 
by  extending  the  tune  for  proceeding  to  trial. 

^rewHer,  Q.C.,  John  E.  Walsh,  Q.C.,  and  Syan, 
opposed  the  motion. — Miss  Byrne  was  brought  from 
London  to  produce  a  correspondence  which  it  was 
alleged  took  place  between  members  of  the  Byrne  and 
Colclough  families.  Snch  correspondence  never  ex- 
istedi  and  this  was  an  application  the  object  of  which 
was  to  delay  and  harass  the  defendant  Mr.  Justice 
O^Brien  had  already  refused  to  postpone  the  trial, 
wherenpon  the  plaintiff  withdrew  the  record.  Miss 
Byrne  had  made  an  affidavit,  which  is  in  the  following 
Urms:  **I  say  that  on  Monday,  the  29th  day  of  Peb- 
mary  last  I  was  served  in  London,  at  my  residence, 
with  a  snbposna  in  this  cause  on  behalf  of  the  plaintiff, 
whereby  I  was  required  to  attend  at  the  list  a&dlzto 
tor  the  county  of  Wexford  to  produce  Certain  ItiUts 
or  correspondence  alleged  to  have  been  ^riitdn  by  ^me 
members  of  the  Colclongh  ikmily  to  my  Ancestor,  John 
Byrnei,  Esq.,  of  Cabinteely.  I  say  that  upon  such 
occasion  I  informed  Mr.  Stuart,  by  i^hom  I  was  Ao 
served  with  such  subpoena,  as  I  had  previously  ap- 
prised Mr.  Felix  Fitzpatrick,  6ne  of  t^e  pUintiffs,  th&t 
I  had  not  snch  letters  or  correspondence  or  ainy  6f 
them»  and  never  heard  of  or  saw  such  letters,  and  that 


I  knew  nothing  whatever  X)f  them,  and  I  also  th^said 
to  him  tbtTt  I  would,  if  necessary,  make  an  affidavit  lA 
London  to  that  effect  I  say  that  notwithstanding 
such  my  statement,  the  plaintiffs  insisted  on  my  obeying 
snch  subpoena,  and  I  accordingly  proceeded  to  >\  e^^- 
ford,  bnt  I  was  not  examined  as  a  witnesi'.  I  nay  to 
the  best  of  my  belief  that  long  previously  to  the  time 
When  I  was  so  served  with  sndi  sobpoeoa,,  and  in  tha 
spring  of  the  year  1862,  Mr.  Felix  Flta^trick,  oab 
of  the  plaintiffs,  called  on  me  at  my  reaidenee  afbre- 
baid,  and  made  similar  inqniries  from  me  in  relatioA 
to  bnch  alleged  correspondence  and  letters.  When  I  in- 
formed tbe  said  Felix  Fitzpatrick  in  person  to  the  sami 
efftot  as  I  have  above  stated,  viz.  that  I  never  isaw  or 
heard  of  same,  and  knisw  nothing  abost  them.  I  aigr 
that  In  the  early  part  of  the  yeir  1864,  Mte  Col- 
elougb,  whom  I  understood  to  be  a  daughter  oif  the 
plaintiff,  Patrick  S.  Colclough,  also  ddled  on  me  te 
make  a  similar  inquiry,  on  which  occasion  I  did  not 
see  the  said  Miss  Colclough,  but  I  commniucated  td 
her  through  my  friend  Mrs.  Burke,  who  resides  with 
me,  the  same  reply  that  I  had  t^r^viondy  given  to  aaid 
Felix  Fitzpatrick/' 

Saturday,  Tth  May. — ^FrraS^BBALD,  B.— Tliia  wie 
an  action  of  ejectment,  for  certain  lai^  in  the  coonty 
of  Wexford,  which  was  commenced  in  Jane,  1868; 
the  action  wtebronght  by  Patrick  SArsfield  Coldongh't 
an  insolvent,  and  Felit  Fitzpatrick  his  creditors'  aadg- 
nee.  In  which  tetion  tbe  n&mes  of  Charies  Henry 
James  and  Michael  Murphy,  the  official  assignees; 
were  used  without  theur  knowledge  or  consent  \  ai^E- 
cation  was  then  made  to  this  Court  by  and  offidaL 
litoignees  to  compel  the  parties  taking  snch  (ttocMl^ 
ings  to  give  security  fbr  costs,  and  several  order! 
of  date,  respectively,  4th  July,  1862,  SOth  Febmaiy; 
1863,  16th  June,  1863,  and  29th  July,  1863,  were 
toade  both  iH  this  Court,  the  Court  of  Bankruptcy 
and  Insolvency,  and  the  Court  of  Appeal  in  Chaa^* 
eery,  the  result  of  Which  was,  that  on  the  30th 
Januanr,  1864,  the  sum  of  £850  has  been  brought  in 
and  lodged  in  this  Court,  as  an  indemni^  to  the  aatd 
offidal  assignees,  fbr  any  costs  to  which,  as  such 
plaintiff's,  in  said  ejectment  suit,  they  might  have  be- 
come liable  to.  On  the  7th  July,  1863,  on  motion  by 
the  defendant,  it  was  ordered  by  this  Court,  that  the 
plaintiff  do  proceed  to  trial  a(t  the  assizes,  next,  flfker 
the  expiration  of  twenty  days,  from  the  service  of  this 
rule,  which  would  be  the  spring  aasites  for  1864,  and 
In  default  thereof  that  the  deftndanta  be  dismissed 
with  their  costs ;  the  object  of  the  present  motion  isi 
that  the  tithe  limited  by  that  brder  may  be  extended^ 
and  thai  the  plaintiff's  may  be  et  lifaeny  to  go  to  trial 
at  the  next  lummer  tosizea  for  1864.  Bv  the  106th 
section  of  the  Common  Law  Proeednre  Act  of  18S3. 
**  Th6  plaintiff  shall  proceed  to  trial  withm  three  termfl» 
from  that  in  which,  or  the  raCatioA  of  whicht  the  dv- 
ftete  or  othef  subis6qutot  pleeding  is  filed,  and  In 
d^nlt  thereof,  ih4  defbndaiil  miiy  enter  a  rule  that 
the  plamt!^  do  prdeM  to  tri^  al  the  assizes,  or  si^ 
tings  nelt  after  thd  exj^tMlon  of  twenty  daysi  from 
the  service  of  snch  ^iile,<  and  that  in  defhnh,  the  defen- 
dant sh^  be  disttti^sed  With  his  eobte  of  the  snit ;  and 
if  the  plaintiff  negl^6t8  to  pi^ed  to  trial  in  pursnanoe 
thereof;  the  defendant,  on  filing  im  affidavit  of  the 
service  iA  such  tsSiB,  end  ihl^l  tM  i^laimiff  has  fiuled 
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to  proceed  to  trial,  in  pursaance  thereof,  may  enter  a 
peremptory  order,  for  the  payment  of  his  coste  of  the 
9nit,  which  order  shall  be  in  lien,  and  shaSi  have  the  effect 
<lf  a  judffmerUy  as  in  the  case  of  a  non-suit^  and  the  de- 
fendaot  on  producing  sneh  order,  shall  have  the  plead- 
u^  la  the  can^e  removed  into  the  office  of  the  mas- 
ter of  the  Court,  for  the  pnrpose  of  having  execntioa 
thereon^  and  shall  have  execntion  accordingly,  pro- 
ifided  however  that  the  Court  or  a  judge  shaU  have 
power  to  extend  the  time  for  proceeding  to  trial  with 
or  without  terms.*'  The  effect  of  refusing  this  appli- 
cation would  be  that  the  defendant  may  enter  a  per- 
emptory order  for  the  payment  of  his  costs  of  suit, 
which  order  shaU  have  the  effect  of  a  jud^menlt  as  in 
case  qfnon-suiti  which  in  fact  corresponds  with  what 
the  law  wa^  in  England,  under  the  14th  Geo,  2,  e. 
17)  whereby  it  was  enacted,  that  '*  when  the  pluntiff 
m  any  action  or  suit,  hath  neglected  or  shall  neglect 
to  bring  such  issue  to  be  tried  accordmg  to  the  course 
and  practice  of  said  (^onrts,  it  shall  aqd  may  be  lawful 
for  the  judge  or  judges  of  the  sidd  Courts,  respectively 
at  any  time  after  such  neglect,  upon  motion  made  in 
open  Court  (due  notice  being  given  thereof)  to  give 
the  like  judgnlent  for  the  defendant  in  every  such 
aption,  as  in  eases  of  nonsuit,  unless  the  said  judge  or 
judges  shajl  upon  just  cause  apd  reasonable  terms, 
allow  any  further  time  or  times  for  the  trial  of  such 
iflsue;  and  if  the  plaintiff  shall  neglect  to  try  such 
issues,  within  the  time  so  allowed,  then  and  in  every 
such  case  the  judge  shall  proceed  to  give  such  judg- 
ment as  afbresud."  The  second  section  of  the  last 
mentioned  Act  enacts  ''That  all  judgments  given  by 
virtue  of  the  Act  shall  be  of  the  like  force  and  effect 
as  judgments  upon  nonsuit."  I  do  not  find  any  diffei"- 
ence  in  the  practice  in  both  countries.  In  Jackson 
V.  Carrington  (4  Ex.  41)  where  a  plaintiff  was  under 
a  peremptory  undertaking  to  tiy  at  a  particular  sitting, 
and  when  the  cause  came  on  to  be  tried,  he  applied 
to  the  judge  and  obtained  leave  to  postpone  it,  and  it 
was  thereupon  postponed,  the  defendant  is  not  entitled 
to  make  absolute  the  rule  for  judgment,  as  in  case  of 
a  non-suit;  Rolfe,  B.,  observing,  that  though  the 
cause  waa  not  tried,  that  did  not  occur  through  the 
tieglect  of  the  pimnliff.  There  does  not  appear  to 
be  any  wilful  default  in  the  plaintiff  in  not  pro- 
ceeding to  trial  at  the  Spring  Assizes  of  1864. 
What  are  the  facts?  The  case  came  on  for  trial  last 
Spring  Assijses  for  Wexford,  the  plaintiff  applied  to 
the  learned  judge  to  postpone  the  trial,  which  his 
Lordship  declined  to  do,  whereupon  the  plaintiff  with- 
drew the  record.  The  plaintiff  alleged  that  a  most 
important  part  of  the  case  would  be  established  by  a 
correspondence  between  the  Byrne  and  Colclough 
families,  which  he  up  to  the  time  of  the  last  Wexford 
Assizes^  believed  to  be  in  the  possession  of  Miss  Byrne 
who  resided  in  London.  The  plaintiff  asserted  that 
Miss  Byrne  declined  previously  to  communicate  with 
him  on  the  subject,  and  it  was  only  when  she  came 
to  Wexford  in  March  last  upon  VLSvbpcma  duces  tecum 
that  he  learned  she  had  not  the  correspondence  in 
question,  a  circumstance  that  took  both  the  attorney 
and  counsel  of  the  plaintiff  by  surprise,  and  induced 
them  to  withdraw  the  record.  The  Court  was  pressed 
with  the  fact,  tha^  there  had  been  a  large  expenditure 
in  the  case,  that  a  considerable  sum  was  lodged  as 


security  for  costs,  and  that  Miss  Byrne  who  made  an 
affidavit  in  thb  question,  did  not  distinctly  deny  that 
she  had  not  the  corfespoadeDce  in  qiieetiOB#  Mera-> 
over,  the  plamtiff  made  an  affld«vit  statiag  that  there 
was  a  question  to  be  tried  between  the  parties^  and 
that  it  was  his  intention  to  try  it.  In  Hutchinson  ▼. 
Hutchinson  (9  Price,  389)  '*  an  order  for  judgment  as 
in  case  of  nonsuit  for  not  proceeding  to  trial  after  a 
peremptory  undertaking,  being  absolute  in  the  first 
instance,  may  be  set  aside  on  a  motion  for  that  pur- 
pose where  good  cause  can  be  shewn."  The  cause 
for  not  proceeding  to  trial  there,  was  the  absence  of  a 
material  witness  who  was  unable  to  attend  from  serious 
illness.  In  DoweU  v.  Husse^f  (6LC.U  230)  pur- 
suant to  sec  106  of  ihe  Common  Law  Procedure 
Act,  the  defendant  had  entered  a  rule  that  the  plaintiff 
proceed  to  trial  at  the  assizes  next  after  the  expur- 
ation  of  twenty  days  from  the  service  of  such  rue; 
and  the  plaintiff  not  complying  with  such  rule  defen- 
dant entered  the  peremptory  order  for  nou'suit  and 
hb  costs,  on  an  application  to  set  aside  or  vary 
those  rules,  without  any  grounds  stated  for  snch  re- 
sdsion,  savQ  the  laches  of  the  clerk  of  the  attorney^ 
There  it  was  held  that  nothing  but  a  fatality  can  pre- 
vent the  strict  operation  of  the  rules;  and  that  the 
defendant  having  acted  regularly  was  entitled  to  their 
protection,  and  the  motion  was  refused  with  costs^ 
In  that  case,  however,  the  element  of  laches  existed 
which  does  not  exist  in  the  present  case.  Mr.  Jnatiee 
Crampton  there  observes  that  there  never  was  a 
plainer  case  for  the  refasal  of  a  motion  which  waa 
grounded  on  the  Uphesi  of  a*  aibtomey,  no  surprise  or 
&tality  suggested,  and  yet  they  wens  called  on  to  set 
aside  two  regular  oifdera  of  ih%  Court;  and  ei»n  so, 
that  learned  judge  adds»  '^  thai,  if  the  St^tpt^  of  Limi- 
tations were  in,  tl^  wayi  possibly  the  Count  might 
interfere."  Now  the  pUintiff  here  wonld  be  bai;i»d 
bv  the  Statujte  of  Limitations  if  the  Court,  refilled  to 
enlarge  the  timp.apd  the  lops  would  be  irrepanabto.  I 
cannot,  having  regard  to  the  amonnt  of  money  ad- 
vanced on  the  part  of  the  plaintiff,  refuse  ^ving.  them 
one  more  opportnpUy.  I  am  not,  however,  insensible 
of  the  hardship,  which  the  defend^nli  has  .to.  endnre. 
There  is  one  other  QS^o  I  shall  notice^  Mcaster  v.  if  tZ- 
fMT,  (1  3npg|it.  70X  wil^re  the  plaintiff  in.  a  special 
jury  title .caq99  iKJDg  under  a  peremptory  nndeistaking 
to  try  a^  the  next  a^sl^es,  tbfl  abaenee  of  eleven  spe- 
cial jury  men  wa/i  held  a  anient  neaaon  lor  hia  de- 
clining to  prpc^  (tbQugb  a  %rit»  bad  been  prayed, 
and  some  of  the  tales  men  awom)*  and  the  Court  on 
a  fresh  peremptory  nnd^rtaaing  to.  try  at  the  next 
assises  discharged  a  rule  fiin  for  judgment  as  in  cate 
of  a  nonsuit  I  am  of  opinion  that  tUs  motion  should 
be  granted,  the  plamtiff  paying  the  oosts  of  the 
motion. 

PiGOT,  C.  B.-r-I  entirely  concur  b  the  judgment 
of  my  brother  Fitzgerald. 

Hughes,  B. — I  entirely  dissent  from  the  decision  of 
my  learned  brotheijSt  and  my  views  are  founded  npon 
the  manner  in  which  the  pluntiff's  case  has  been 
conducted.  I  refrain  from  entering  into  the  reasons 
which  lead  me  to  differ  from  the  judgment  just  an- 
nounced; I  will  therefore  merely  express  my  entire 
dis^nt  from  it. 
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RsTlJtoLDS  V.  Lemon — May  23. 


PraeUce — Disoovery-^^dnUnistering  interrogatorua 
before  defence /Ued^ld  4r  20  VicL,  c.  103,  eeca. 
56,67;  24^25  Ftbe.,  c.  43. 

7^  d(0/«mian<  tn  an  acfton  under  ike  BiUa  of  Ex- 
change Act  (24  ^  25  Vict.,  c.  43)  having  obtained 
leave  to  plead  thereto  grounded  on  his  affidavit  that 
he  had  a  good  defence  to  the  action^  applied  under 
the  56th  section  of  the  Common  Law  Procedure 
Act  of  1956  for  liberty  to  administer  inten^ogatom 
ries  to  the  plaintiff  bejore  defence  filed.  Held,  per 
Fitzgerald  and  Deasy,  BB.^  that  the  motion  must 
be  refused^  on  the  ground  that  there  appeared  no 
special  reason  for  discovery^  but  they  declined  to 
give  any  opinion  on  the  point  that  interrogatories 
could  be  administered  before  defence  filed. 

Per  Pigot,  C.B. — The  defendant  is  entitled  to  exhibit 
interrogatories  before  defence  filed — a  case  of  ex- 
treme urgency  having  been  made  out. 

This  was  an  application  made  to  the  Coart,  under 
the  56th  and  57th  sections  of  the  Common  Law 
Procedare  Act  of  1856,  that  prior  to  the  defen- 
dant being  obliged  to  file  his  defence  to  this  ac- 
tion, the  defendant  be  at  libertj  to  administer 
to  the  plaintiff  the  several  interrogatories  hereinafter 
set  forth.  The  snmmons  and  plaint  was  brought 
nnder  the  Summary  Procedure  on  Bills  of  Exchange, 
Ireland,  Act,  1 861,  by  the  pluntiff,  who  styled  himself 
an  attorney  and  cement  manufacturer,  and  is  as  follows, 
**  Apr.  9«  1861,  Graham  Lemon,  the  defendant,  is  sum- 
moned to  answer  the  complaint  of  Wm.  Gollot  Reynolds, 
who  complains  that  the  defendant  by  and  under  the 
style  and  title  of  Graham  Lemon  &  Co.  on  the  30th 
day  of  October,  1 863,  by  hb  bill  of  exchange,  now 
overdue,  directed  to  certain  persons  nnder  the  style 
and  title  of  E.  S.  Ruthven  &  Co.,  required  the  said 
E.  S.  Ruthven  &  Co.  to  pay  to  the  order  of  the  de- 
fendant the  sum  of  £2000  four  months  after  date 
thereof^  and  the  said  defendants  by  and  nnder  the 
style  and  title  aforesaid  endorsed  the  same  to  the 
p1ainti£^  and  said  bill  was  duly  presented  for  payment 
and  was  dishonoured,  whereof  the  defendant  had  due 
notice,  but  did  not  pay  the  same;  and  the  plaintiff 
incurred  expenses  in  and  about  the  noting  of  said  bill 
to  the  amount  of  one  shilling  and  sixpence,  the  parti- 
culars of  which  are  endorsed  hereon." 

Endobsememt  of  Pabtigulabs. 
3rd  March,  1864,  smonnt  of  Bill  due 

this  day     ...  ...  £2000    0     0 

Koting  ...  ...  ...         0     16 

Interest  on  sud  bill  of  £2000  from  date 

of  Bill  becoming  due  ...       13    8    6 


Total  £2013  10  0 
On  the  21st  of  May  leave  was  given  to  appear  and 
defend  the  action.  The  affidavit  upon  which  said 
leave  was  given  was  made  by  defendants,  and 
is  as  follows:  '*I  say  that  some  time  about  the 
month  of  March,  1863,  one  Edward  Southwell 
Ruthven  introduced  himself  to  me,  and  having 
learned  from  me  that  I  was  willing  to  dispose  of  my 
interest  in  my  property  in  StephenVgreen,  he  men- 


tioned to  me  that  he  had  a  partner  in  London  named, 
Benjamin  Parker  who  was  a  capitalist,  and  that  he 
would  be  willing  to  introduce  him  to  me  for  the  pur- 
pose of  treating  with  me  for  the  purchase  of  my  inte- 
rest in  my  said  property;  and  I  further  say,  that  the 
said  Ruthven  afterward^  introduced  the  said  Parker 
to  me,  who,  subsequently,  about  the  month  of  Sep- 
tember. 1863,  agreed  with  me  by  a  memorandum  in 
writing  for  the  purchase  of  my  said  property  for  a 
sum  of  upwards  of  £20,000,  £5000  of  which  said 
sum  was  to  have  been  paid  to  me  in  cash  on  the  sign- 
ing of  the  conveyance;  and  I  say,  that  although  said 
agreement  was  signed  by  the  said  Parker,  he  has 
never  since  in  any  manner  carried  out  same  or  paid 
any  portion  of  the  said  purchase  money,  and  I  have 
no  doubts  from  the  &cts  hereinafter  disclosed,  that 
same  was  only  colourable  and  entered  into  for  the 
sole  purpose  of  leading  me  to  believe  that  in  dealing 
with  said  Parker,  I  was  dealing  with  a  capitalist      I 
further  say,  that  having  applied  to  said  Ruthven  to 
get  his  said  partner,  Parker,  to  pay  me  £1000  on 
account  of  said  £20,000,  the  said  Rathven  communi- 
cated to  me  an  offer  on  the  part  of  the  said  Parker  to 
discount  my  acceptances  at  5  per  cent,  and  \\  per 
cent,    commission,   which    offer  I   declined   on  the 
grounds,  that  I  had  never  before  on  any  occanon,  as 
was  the  fact,  accepted  a  bill,  and  said  Ruthven  tiien 
suggested  that  he  would  accept  same  for  me,  and  I 
could  be  the  drawer;  and  said  Ruthven  thereupon  pnt 
his  name  as  acceptor  on  the  bill  now  sued  on  in  this 
action  amongst  others,  and  which  bill  I  gave  to  said 
Parker  together  with   others  amounting  in  all  to 
£7000  on  the  3rd  day  of  November  last,  to  be  dis- 
counted by  him  on  his  promise  to  give  me  the  cash 
therefor  on  the  next  day;  and  I  beg  to  refer  to  a 
letter  of  the  said  Parker  to  me,  dated  the  3rd  day  of 
November,  1863,  and  on  which  I  have  endorsed  my 
name  at  the  time  of  swearing  this  my  affidavit.      I 
further  say  that  for  several  days  afterwards  the  said 
Parker  put  me  off  without  giving  me  any  settlement 
for  said  bills,  and  he,  subsequently,  paid  me  by  cash 
and  securities  on  foot  of  this  and  others  of  said  biUs 
amounting  in  all  to  £1960  and  no  more.      And  I 
positively  say  that  no  portion  of  the  said  £1950  save 
and  except  the  sum  of  £400,   being  the  amount  of 
the  plaintiff's  acceptances,  was  afterwards  paid  to 
me  on  foot  of  the  bill  sued  on  in  this  action.      I  fur- 
ther say,  that  save  said  sum  of  £400  nowrefeiTedto,  the 
said  Parker  or  any  other  person  never  paid  to  me  ai^ 
sum  of  money  whatever  on  foot  of  said  bill  soed  on  in 
this  action,  and  that  to  this  moment  I  never  received 
any  further  or  other  value  or  consideration  for  same 
or  for  my  said  endorsement  to  him  therefor.      I  far- 
ther say,  that  my  suspicion  having  become  aroused  as 
to  the  honesty  of  the  said  Parker,  [  placed  the  trava- 
action  in  the  hands  of  Messrs.  Thomas  k  Holloms, 
English  solicitors  for  the  Union  Bank  of  Ireland,  who 
employed  some  English  detectives  and  others  to  make 
enquiries  in  relation  to  the  said  Paiker's  character, 
the  result  of  which  was  that  I  discovered  that  the 
said  Parker  was  no  capitalist  at  all,  and  that  he  was 
a  person  of  very  bad  and  dishonest  character,  that  he 
had  been  on  a  former  occasion  indicted  and  convicted 
of  swindling,  and  that  charges  of  a  similar  character 
had  more  than  once  been  preferred  against  him.      I 
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forther  say,  that  I  used  my  best  endeayoars  by  erery 
ffleana  in  my  power  for  the  parpose  of  recovering  back 
my  Mid  bills,  bat  tliat  I  could  not  indace  the  said 
Parker  to  retnm  me  any  of  same,  bat  that  after  mach 
troable  and  enquiry  I  traced  out  one  of  said  bills  for 
£1000  into  the  hands  of  a  third  party  named  Eldred, 
who  gave  me  up  said  bill  on  being  paid  the  sum  of 
£16-),  which  he  alleged  he  had  advanced  thereon  to 
said  Parker,  and  one  Bishop,  who,  Parker  had  in- 
formed me,  was  a  partner  of  bis.  I  farther  say,  that 
said  Parker  frequently  informed  me  that  one  M.  Leon 
Wolftohn  together  with  the  aforesaid  Bishop  and  per- 
sons named  A.  Eauffman  and  said  Reynolds,  the 
pUuntiff  in  this  action,  were  partners  of  said  Parker; 
and  from  subsequent  information  which  I  have  re- 
ceived, I  have  now  no  doubt  on  my  mind,  and  I  do 
verily  believe,  that  he  the  said  Wclfsobn  and  Bishop, 
Kauffinan  and  said  Reynolds  are  confederates  of  and 
are  in  league  with  said  Parker  and  Ruthven  and  that 
all  and  each  of  the  said  parties  are  and  have  from  the 
commencement  of  my  said  transactions  with  them 
been  leagued  together  in  a  conspiracy  to  cheat  and 
defraud  me  out  of  said  bills;  and  I  say  that  sud 
Kauffman's  name  appears  on  the  said  bill  sued  on  in 
thb  action,  as  being  the  person  who  actually  endorsed 
the  same  to  the  plaintiS  I  further  say,  that  I  verily 
believe  and  I  charge  and  aver  it  to  be  the  truth  and 
fact  that  said  Parker  particuUrly  obtained  from  me 
said  bill  sued  on  in  this  action,  and  that  he  never  in- 
tended to  discount  same,  neither  had  he  the  capital  or 
means  of  doing  so;  and  I  say,  that  I  now  believe  that 
the  said  acceptance  of  the  said  Reynolds  for  JS400, 
which  was  delivered  to  me  by  said  Parker  as  part  of 
the  consideration  of  said  bill,  and  which  I  endorsed 
away  on  receiving  same,  was  so  given  to  me  solely 
for  the  purpose  of  inducing  me  to  believe  that  said 
Parker  was  the  capitalist  he  held  himself  out  to  be, 
and  I  now  believe  that  said  bill  for  £400  was  only 
honoured  at  maturity  with  the  view  of  inducing  the 
belief  that  the  present  pluntiff  was  a  bona  fide  holder 
for  value  of  the  bill  sued  on  in  this  action,  and  enti- 
tled now  to  recover  from  me  the  full  amount  thereof 
under  pretence  of  being  a  holder  for  value  thereof.  I 
farther  say,  that  the  said  plaintiff  in  this  action,  who 
calb  himself  an  attorney  and  cement  manufacturer, 
has  taken  preliminary  proceedings  in  bankruptcy 
against  me  on  foot  of  said  bill  by  causing  me  to  be 
served  with  a  trader  debtor  summons  to  appear  before 
the  Court  of  Bankruptcy,  and  to  depose  whether  or 
not  I  had  a  defence  on  the  merits  to  said  claim  of  the 
phuntiff  on  foot  of  said  bill  of  £2000  sued  on  in  this 
action;  and  I  say  that  ftom  the  information  I  have 
recdved,  recently,  concerning  the  plaintiff  in  this  ac- 
tion and  concerning  his  dealings  with  said  Eauffman 
and  Parker  and  the  complicity  with  each  other  in  the 
perpetration  of  said  fraud  on  me,  and,  likewise,  from 
evidence  now  in  my  possession,  I  do  verity  believe 
and  I  have  no  doubt,  but  that  I  shall  be  able  to  con- 
nect the  said  plainti£&,  Kanffman  and  Parker,  as  be- 
ing leagued  together  as  confederates  in  the  attempt  to 
d^ud  me  out  of  the  amount  of  the  said  bill,  on  ac- 
count of  which  I  never  received  any  value  or  conside- 
ration save  the  sud  acceptance  of  said  Reynolds  for 
£400,  being  said  pordon  of  siddsum  of  £1950  herein- 
before referred  to,  which  acceptance  was  endorsed  to 


me  by  said  Parker,  and  I  say  that  it  b  my  Intentiofl 
to  defend  said  proceedings  in  bankruptcy  at  the  suit 
of  the  said  plaintiff  on  the  grounds  herein-before  men- 
tioned. I  further  say,  that  notwithstanding  I  had 
used  my  best  exertions  to  trace  out  what  had  become 
of  my  said  bills,  and  prevent  same  being  put  into  cir- 
culation, I  wholly  failed  to  ascertun  into  whose  hands 
the  bill  sued  on  in  this  action  was,  nntil  on  or  about 
the  day  of  March,  inst.  I  farther  say,  that  another 
action  has  been  brought  against  me  by  a  person  named 
Dresser  on  foot  of  another  bill  for  £1000,  same  being 
one  of  the  bills  forming  part  of  said  £7000,  so  de- 
livered by  me  to  said  Parker,  and  I  say  that,  upon  a 
disclosure  of  the  facts  and  circumstances  as  above 
detailed,  I  obtained  from  the  Court  of  Qneen^s  Bench 
leave  to  appear  and  defend  said  action,  and  I  am  now 
defending  same.  I  further  say,  that  I  have  a  just, 
honest,  valid,  and  legal  defence  to  this  action  on  the 
merits,  and  that  my  application  to  defend  the  action 
is  bona  fide  and  not  made  for  the  purpose  of  delay." 
On  the  19th  of  May  an  application  was  made  to  com- 
pel the  plaintiff,  who  resides  in  -England,  to  give  se- 
curity for  costs,  and  thereupon  an  order  was  made  that 
the  p!aintiff  be  at  liberty  to  lodge  in  the  Bank  of  Ire- 
land to  the  credit  of  the  cause  the  sum  of  £170,  being 
the  amount  measured  as  such  security;  and  the  time 
for  pleading  was  extended  to  the  21st  of  May. 

On  the  21st  of  May,  the  following  affidavit,  npon 
which  the  present  motion  was  grounded,  was  filed* 
**  Graham  Lemon  of  Stephe.i'8-green,  in  the  county 
of  the  city  of  Dublin,  the  defendant  in  this  action, 
and  John  Julian  of  Lower  Sackville- street,  in  the 
said  city,  attorney  for  the  said  defendant  in  this 
action,  jointly  and  severally  make  oath  and  say;  and 
the  said  defendant,  Qraham  Lemon  for  himself,  first 
maketh  oath  and  saith  as  follows — I  say  that  in  order 
to  avoid  unnecessary  prolixity  and  repetition,  I  beg  to 
refer  to  an  affidavit,  made  and  filed  by  me  in  this 
cause  in  the  proper  office  of  this  honourable  Court,  on 
the  21st  day  of  April,  1864,  for  the  purpose^  of  ob- 
taining leave  to  appear  and  defend  this  action ;  and 
also  to  a  certain  other  affidavit  likewise  made  and 
filed  by  me  in  that  cause  on  the  27th  day  of  April, 
1864;  and  I  say,  that  said  affidavits,  to  the  best  of 
my  knowledge  and-  belief,  truly  set  forth  the  circum- 
stances, under  which  I  drew  and  endorsed  the  said  bill 
of  exchange,  sued  on  in  this  action.  I  say  that  I  have 
as  I  am  advised  and  verily  believe  a  just,  honest,  valid 
and  legal  defence  to  this  action  on  the  merits.  I 
further  say,  that  I  have  been  advised  by  my  counsel, 
and  which  advice  I  verily  believe  to  be  true,  that  I 
cannot  possibly  file  my  defences  to  this  action  until 
after  I  shall  have  received  from  the  plaintiff  his 
answers  to  the  several  interrogatories  herein-afier  set 
forth  in  the  schedule  annexed  to  this  affidavit ;  and 
that  with  the  view  of  having  the  proper  defbncea 
pleaded  in  this  action,  and  which  will  be  necessaiy  for 
my  defence,  it  is  essentially  and  absolutely  neces- 
sary, that  before  preparing  or  filing  such  defence,  I 
shidl  be  famished  with  the  said  answers  to  such  in- 
terrogatories, and  I  say  that  1  believe  that  the  answeia 
which  I  may  receive  to  such  interrogatories  will  materi- 
ally aid  and  assist  me  in  my  defence.  I  further  say,  that 
on  the  21st  day  of  April,  1864, 1  obtained  an  order 
in  this  hononrable  Court,  permitting  me  to  appear  and 
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defend  tins  aetioo;.  aad  I  say  on  the  very  ssme  day 
on  which  I  so  obtelned  such  order,  I  caused  plainiiff's 
attorney  to  be  sienred  with  a  notice,  reqnlring  him  to 
gpve  me  secnrity  for  the  costs  of  this  aictioo»  and 
which  secmrity  was  perfeoted  by  the  plaintiff  on  the 
19th  day  of  May,  1864,  by  lodging  in  Coort  to  the 
credit  of  this  canse,  a  snm  of  £170;  and  notice  of 
which  lodgment  I  am  informed,  and  believe,  waa.only 
given  to  my  said  attorney,  about  the  hour  of  half  pMfe 
5;  o'clock,  on  the  said  last-mentioned  day.  I  fnrther 
say,  that  on  the  Ist  day  of  April,  1864,  I  was  also 
served  by  the  plaintiff;  with  a  trader-debtor  snmmona, 
reqiMring  me  to  appear  in  theConrt  of  fiankroptcy,  on 
the  2(Hh  of  April,  1864,  and  to  which  trader-snm- 
mons  I  beg  to  refinr..  I  ftirther  say,  that  I  wits  sworn 
and  examined  on  oath,  in  the.  said  Gonrt,  on  said  day, 
in  the  presence  of  connsel  for  myself  and  for  the 
plaintifl^  and  in  his  presence,  and  afber  being  so  ex- 
amined on  oath,  tonohing  the  natnre  of  my  defence 
to  this  action,  an  order  was  pronoonoed  by  the  said 
Conrt,  allowing  me  to  make  an  affidavit  of  merits  in 
said  Gonrt,  a$  to  the  said  claim  of  the  plaintiff  on  said 
Bill  of  Exchange,  and  to  which  order  I  beg  leave  to 
refer;  and  [  say  that  ftom  the  earliest  moment  at 
which  I  learned  that  the  plaintiff  in  this  action,  and 
down  to  the  present  time,  I  have  by  myself,  and  with 
the  aid  of  other  parties,  need  my  veiy  best  endeavours 
to  ascertain  and  acquire  all  possible  information  calcu- 
lated to  connect  and  connecting  the  plaiotiff  in  this 
action,  with  the  said  other  parties  referred  to  in  my 
said  other  affidbk^its,  and  with  the  frauds  so  practised 
on  me  by  all  the  said  parties,  and  I  haye  through  such 
sources  acquired  valuable  and  important  evidence 
which  I  expect  will  miutorially  aid  me  in  successfully 
resisting  the  dm  of  the  plaintiff  in  this  action;  but 
for  the  pnrpose  of  enabling  my  legal  advisers  to/rame 
the  proper  and  necessary  defences  for  me  in  this 
action,  I  have  been  advised  by  them,  and  which 
advice  I  yerily  believe  to  be  true,  that  before  they  can 
80  prepare  such  defences,  it  is  absolutely  necessary 
for  me  to  have  the  answers  of  the  pliuntiff  to  the 
several  interrogatories  so  propose  to  be  administered 
by  me  to  the  said  plaintiff.  And,  I,  the  said  John 
Julian,  for  myself  make  oath  and  say»  that  I  have 
read  over  the  foregoing  statements  of  the  defendant, 
and  so  far  as  the  matters  therein  mentioned  are  within 
my  knowledge,  I  verily  believe  that  such  statements 
aiie  true  and  correct;  and  we,  the  said  Graham  Lemon 
aqd  John  Julian,  jointly  and  severally  make  oatb  and 
say,  that  we^  believe  that  the  said  defendant  will  de^ 
riye  materal  benefit  in  this  cause  from  the  discovery 
which  h(»  seeks;  and  that  there  is  a  good  defenoe  Co 
thi^  actioaon  the  merits;  and  that  the  discovery  so 
sought  is.  uQt  made  for  the  purpose  of  delayi  and  that 
such  information  is  sought  and  required  by  the  defen- 
nant,  for  the.  purpose  of  enabling  his  counsel  afterwards 
to  fi^ame  the  proper  and  necessary  defences  required 
for  the  defence  to  this  action."  In  a  snbsequeni 
affidavit,  the. defendants  swore  that  he  would  have  to 
bring  eight  witue^es,  one  from  London,. and  that  he 
h%(l  a  6ona./Scii0  defence  to  this  action* 

The  following  .are  the  inteirofiratoriea  referred 
to  in,  the  above  affidavit.  1.  When  first  did  you 
ac^inire  the  possession  of.  the  biU  of  exchaugp^ 
sm^d  on  in  tbis, action?     2  By  whom  was  smue  act- 


ually passed  or  deKrered  to  yon?  3  Was  there  ai^ 
consideration  for  sneh  endorsement  to  yon ;  if  so,  ntate 
particularly  what  the  consideration  was,  and  when  it,  or 
uiy  part  thereof  passed;  and  if  there  was  a  mooej 
consideration,  when,  and  in  what  snm  or  sums  same 
was  paid,  and  whether  gold,  notes,  or  by  cheque;  and* 
if  in  notes  upon  what  bank,  and  the  amonnts  respect* 
ively ;  and  if  by  cheque  or  cheques,  on  any  bank,  state 
the  nature  and  foil  particulars  kiduding  the  date  thereof 
and  by  whom  drawn,  and  in  what  bank,  and  to  whom 
same  were  payable?  4  What  is  your  calling  aad 
business,  and  had  yon  ever,  at  any  time,  any  dealing 
or  dealings  with  Benjamin  Parker^  of  No  50  Osborne 
Terrace,  Glapham-road,  London,  county  of  Surrey, 
and  No.  5  Barge-yard,  London,  either  in  the  buying  or 
selling  of  goods  or  otherwise,  and  if  so,  state  the 
natnre  of  such  dealings,  and  the  date  of  the  last  thereof 
respectively.  5  Do  you  know  one  Adolphe  Kanflnian, 
or  do  yon  know  what  trade  or  business  he  follows,  or 
had  yon  ever  any  dealing  or  dealings  with  him,  if  yoa 
had,  state  the  nature  thereof,  and  the  date  of  the  last 
thereof,  respectively?  6  Do  yon  know  one  Robert 
Bishop,  or  one  M.  L.  Wolfsohn.  or  do  yon  know  what 
trade  or  business  they  follow,  or  had  yon  ever  any 
dealing  or  dealings  with  either  of  them,  if  yon  had» 
state  the  nature  thereof,  particularly,  and  the  date  of 
the  last  thereof,  req;>ectively  ?  7  Did  you  at  any  time, 
and  if  so,  when,  get  or  receive  any  written  secnri^, 
assurance  guarantee,  or  other  indemnity,  for  the  pur- 
pose of  inducing  you  to  take  said  bill,  sued  on,  or  in 
any  wise  indemnifying  you  for  so  taking  said  bill,  or 
any  instrument,  or  writing  of  any  sort  in  connexion 
therewith,  respectively,  and  if  you  did,  slate  folly  and 
accurately  the  nature  thereof,  and.  the  cironmstances 
under  which  yon  so  obtained  same?  '  8  When  first 
did  you  learn  or  know  that  the  defendant  in  this  action 
alleged  that  he  had  been  defrauded  out  of  the  said  bill 
now  sued  on.  by  yon?  9  If  you  did  learn  of  audi 
alle^tion,  pending  the  currency  of  the  said  bill,  state 
particularly,  what  steps,  if  any,  you  took  with  the 
view  of  finding  out  the  truth  of  such  obligations,  and 
state  the  result  thereof?  10  Were  yon  aware,  and 
if  so,  when  first,  and  from  whom  did  yon  learn  the 
fact,  that  the  defendant  was  in  London  in  the  montb 
of  November  last,  and  that  he  had  several  or  any  in- 
terviews  with  said  Benjamin  Parker?  1 1  Were  yon 
in  London  during  the  said  month  of  November,  last, 
and  if  you  were,  were  you  at  any  time  or  times,  and 
if  so,  when  and  how  often  in  the  company  of  the  said 
Benjamin  Parker,  or  Adolphe  Kauffman,  or  Bobeit 
Bishop,  or  Mp  L.  Wolfsohn,  or  did  yon  hold  any  com- 
municationa  with  him,  them,  or  any  of  them,  either  in 
writing  or  by  word  of  mouth,  and  if  yon  had  stated 
particularly,  when  and  how  often  with  each  of  them, 
stating  particularly  by  name,  which  of  said  person  or 
persons  yon  so  refer  to  in  your  said  answer  to  this 
interrogatory?  12  Did  yon  accept  a  bill  for  £400, 
porporting  to.be  the  draft  of  W.  T.  Finewdl,  on. yon, 
dated  the  3rd  December,  1863,  and  payable  three 
months  after  date,  and  if  so,  state  particularly,  and  in 
detail,  the  nature  of  the  transaction  which  induced  yoa 
to  accept  same;  the  con^deration.yon  get  for  so  doing, 
snd  the  name  of  the  peiaons  who  induced  yoa  to 
accept  same,  and  the  name  of  the  peraona  to  whom.yon 
actually  delivered  same  state;  also  the  time  and  plaoe^ 
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when  and  where,  you  bo  accepted  same?  13  Was 
one  Adolphe  KatdTman  in  yonr  debt  at  the  time  yon 
alle^  yon  first  receiyed  said  bill,  and  if  so,  state  in 
what  amonnt,  and  the  natnre  of  snch  debt?  14  Did 
yon  know  one  E.  S.  Rnthven,  and  if  so,  had  yon  ever 
directly  or  indirectly  any  dealings  with  him ;  if  so, 
state  the  natnre  thereof;  and  whether  yon  ever  at  any 
time,  and  if  so,  when  particnlai*ly,  spoke  to  him,  or 
received  any  communications  from  him,  touching  your 
cUum  on  the  bill  sued  on  in  this  action,  or  in  any  wise 
respecting  said  bill?  15  Did  yon  ever,  and  if  so, 
when,  first  know  or  learn  that  the  defendant  holds  a 
large  quantity  of  cement  manufactured  by  yon,  or  that 
he  so  received  same  from  said  £.  S.  Buthven,  or  that 
same  is  now  held  by  defendant,  under  a  lien  for  ad- 
vances made  by  defendant,  to  the  said  E.  S.  Rnthven, 
thereon?  16  Can  you  state  whether  you  have  taken 
any;  and  if  so,  what  legal  proceedings  against  any 
other;  and  if  so,  what  person  or  persons,  by  name,  save 
the  defendant,  in  respect  of  the  bill  sued  on  by  you 
in  this  action,  and  in  respect  of  any  guarantee  or  other 
security,  whidi  you  may  hold  in  any  wise  touching  or 
concerning  said  bilL 

SerjearU  Armstrong  was  m  support  of  the  motion. 
— ^This  is  a  motion  for  liberty  to  exhibit  interrogatories 
to  the  pluntiff,  before  the  defendant  files  his  defence 
to  the  action.  The  application  is  under  the  66th 
section  of  the  Common  Law  Procedure  Act  of  1856. 
That  section  is  as  follows — *^In  all  causes  in  any  of 
the  superior  Courts  by  order  of  the  Court  or  a  judge 
the  plaintiff  may  with  the  writ  of  summons  and  plaint, 
and  the  defendant  may,  with  the  appearance  and 
defence,  or  either  of  them,  by  leave  of  the  Court  or  a 
jndge,  may,  at  any  other  time,  deliver  to  the  opposite 
party  or  bis  attorney,  (provided  snch  paity,  if  not  a 
body  corporate,  would  be  liable  to  be  called  and  ex- 
ammed  as  a  witness  upon  such  matter)  interrogatories 
in  writiug  upon  any  matter  as  to  which  dUcovery 
may  be  sought;  and  require  such  party,  or  in  the 
case  of  a  body  corporate,  any  of  the  officers  of 
auch  body  corporate,  within  ten  days  to  answer 
the  questions  in  writing,  by  affidavit  to  be  sworn  and 
filed  in  the  ordinary  way;  and  any  party  or  officer 
omitting  withoot  jnst  cause,  sufficiently  to  answer  all 
quesibns  as  to  which  a  discovery  may  be  sought, 
within  the  above  time,  or  snch  extended  time  as  the 
Court  or  a  judge  shall  allow,  shall  be  deemed  to  have 
committed  a  contempt  of  the  Court,  and  shall  be 
liable  to  be  proceeded  against  accordingly."  The  51st 
aection  of  the  English  Common  Law  Procedure  Act 
of  1854,  Is  identical  with  the  Irish,  and  several  ded- 
sons  have  been  made  shewing  that  the  Court  may 
allow  a  defendant  to  deliver  interrogatories  before 
plea  pleaded. — Martin  y.  Henning  (10  Ex.  478). 
The  marginal  note  there  states  that,  *'  Under  the  5 1st 
sec  of  the  Common  Law  Procedure  Act  (1854)  17  k 
18  Vic.  c  125>  which  empowers  the  Court  to  allow  a 
party  to  deliver  (before  declaration  by  the  phuntiff, 
and  before  plea  by  the  defbndant)  written  interrogatories 
to  bis  adversary  to  be  answered  by  him,  the  Court 
will  not  exercise  that  power,  by  allowmg  a  defendant 
to  deliver  interrogatories  before  plea,  exc^t  nnder 
special  circumstances,  as  for  instance  when  the  defen- 
dant makes  out  a  case  X>f  urgent  necessity."  It  is 
quite  true  that  the  Court  there  made  no  rule  on  the 


motion,  but  Pollock,  C.  B.,  says,  that  the  reason  for 
so  refusing  the  application  was  that  a  case  of  extreme 
urgency  w;as  not  made  out,  which  according  to  the  prin* 
ciples  laid  down  in  Finney  y.Beesleif  {17  Q.B.  86)  is  ne- 
cessary. The  bearing  of  Martin  v.  Henning  then  is  this, 
that,  if  aproper  case  was  made  out,  the  interrogatories 
would  be  allowed;  and  if  the  Court  here  think  that  the 
defendant's  affidavit  shews  sufficient  groundwork  for 
exhibiting  interrogatories  before  plea  pleaded,  fol* 
lowing  that  case,  they  will  here  permit  the  defen- 
dant to  exhibit  interrogatories.  Our  defence  is, 
that  our  bilb  got  in  among  a  set  of  people  whose 
doin^  in  connection  with  these  bills  we  seek  to  unravel, 
and  unless  we  be  permitted  to  seek  for  information  by 
interrogation,  our  defence  can  not  be  as  full  as  it  would 
be  by  giving  it  Aill  scope  nnder  the  56th  section  of 
the  Act  of  Parliament;  and  to  refuse  this  motion 
would  be  in  fact  rendering  the  56th  section  nugatory. 
Jonee  v.  Frail  (6  Ex.  69  7)  was  a  case  where  the  Court 
refused  to  allow  the  plaintiff  to  administer  interrogatories, 
to  the  defendant  before  declaration ;  but  it  does  appear 
that  the  reason  for  the  Court  declining  to  allow  the 
interrogatories  was  on  the  ground  that  the  cause  of 
action  arose  more  than  six  years  before  the  action 
commenced,  as  in  Smith  v.  Fox  (6  Hare,  386). 

Clarke^  Q.C  (with  whom  were  Exham,  Q.C.  and 
Wheeler)  opposed  the  motion. — This  application 
must  be  refused  with  costs,  thb  is  a  mere  fishing  for 
information.  Mr.  Lenion  has  obtained  leave  fi-om  a 
judge  to  appear  and  defend  this  action  which  is  nnder 
the  Bill  of  Exchange  Act,  and  in  order  to  obtain  that 
leave  he  must  have  sworn  that  he  has  a  good  defence. 
The  case  of  Martin  v.  Henning  relied  upon  on  the 
other  side  is  an  authority  dead  against  the  application, 
and  Pollock,  0,  B.,  giving  judgment  there  says,  that  it 
is  perfectly  clear  that  the  5 1st  section  points  to  the 
time  of  the  declaration  as  the  proper  period  for  the 
delivering  of  the  written  interrogations  by  the  plaintiff, 
and  to  the  time  of  the  plea  as  the  period  when  they 
are  delivered  by  the  defendant;  the  proper  time  fi>r 
filing  interrogatories  is  after  defence.  Interrogatories 
of  a  mere  fishing  character  will  not  be  allowed.  In 
Stem  V.  Sevasloptdo  (14  Com.  Bench  N.S.,  737)  which 
was  an  action  for  slander,  the  Court  refused  to  allow 
the  following  interrogatories  to  be  adminbtered  to  the 
defendant,  **  Did  you  speak  and  publish  the  words 
laid  in  the  declaration,  or  any,  and  which  of  them,  or 
any  or  what  other  words  conveying  the  same  or  similar 
imputations  against  the  plaintiff?  2ud.  When,  where 
and  to  whom,  did  you  speak  and  publish  the  words 
laid  in  the  declarstion?  '*  Erie,  C.  J.,  observing  (p. 
742))  that  such  interrogatories  as  are  of  a  fishing 
natnre  are  not  to  be  allowed.  If  those  interro- 
gatories are  permitted,  the  Bills  of  Exchange  Act 
will  be  a  nullity.  The  defendant  swears  he  luxs 
a  defence  on  the  merits,  and  when  he  comes  to  file 
his  defence  he  must  fish  to  see  what  defence  he  will 
file.  Janes  v.  Fratt  was  where  the  Court  refused  to 
administer  interrogatories  before  the  declaration. 
But  even  admitting  that  the  Court  will  allow 
fishing  interrogatories,  and  that  ftu-ther  they  will 
do  what  has  never  been  done  before  nnder  the  Com- 
mon Law  Procedure  Act — ^namely,  allow  interrogato- 
ries before  defence  filed,  and  further  that  they  will 
allow  the  defendant,  after  swearing  as  he  did  nndor 
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IheBiUsof  Exehioge  Act,  thathebada  good  defencey 
now  to  get  op  a  dc^oe  which  he  had  not — admitdng 
all  these,  still,  on  another  ground,  thoee  interrogato- 
ries most  be  refosed,  vlz^  on  the  gronnd  that  the 
antwers  thereto  are  calcolated,  if  in  the  affirmative,  to 
eriminate  the  plainti£  On  this  point,  see  MMahan 
V.  EUia  (10  I.  G.  L.  120)  which  was  an  action 
for  the  distnrbanee  of  the  pkiotiff  in  the  office  of 
weigh-masteribr  the  town  of  Clones  under  the  4th 
Anne,  c.  14,  Irish;  the  defendant  [beaded  that  the 
plaintiff  had  not  taken  the  oath  required  bj  the  Act, 
nor  had  taken  the  oath  nor  subscribed  the  declaration 
reqaired  by  the  Roman  Catholic  ReKef  Act;  and  he 
also  obtained  from  the  Court  an  order  under  the  Gomr 
mon  Law  Procedure  Amendment  Act,  1866,  that  the 
plaintiffii  should  aoswer  certain  mterrogatories.  The 
interrogatories  exhibited  bj  the  defendant  were,  as  to 
whether  the  plaintiff  had  tidsen  the  oaths,  and  sub- 
scribed the  dec1arati<m  in  question;  and  also  whether 
he  was  a  member  of  the  Roman  Catholic  religion ;  the 
plaintiff  filed  an  affidavit,  submitting  that  he  was  not 
bonod  to  answer  the  mterrogatories  upon  the  ground 
that  they  were  exhibited  with  a  view  to  obtain  a 
discoTcry  as  to  how  he  intended  to  make  out  his  title 
to  the  office,  and  upon  a  motion  to  attach  the  plaintiff 
for  refusing  to  answer,  it  was  fhrther  insisted  on  his 
behalf  that  the  answera  to  the  interrogatories  might 
tend  to  expose  him  to  criminal  proceedings  for  having 
acted  in  the  office  without  havmg  taken  the  qualifying 
oaths.  The  Court  of  Common  Pleas  there  held  that, 
irrespective  of  the  question  whether  the  discovery 
aonght  for  would  have  been  under  any  circnmstances 
obtainable,  it  was  a  valid  reason  for  declining  to  an- 
swer, as  the  plaintiff  apprehended  that  his  answers  might 
tend  to  criminate  him,  and  it  was  held  that  the  plaintiff 
was  entitled  to  decline  to  answer  the  interrogatory  as  to 
whether  he  was  a  Roman  Catholic,  as  tUs  question 
was  a  link  in  the  chain  of  inquiry*  Fishing  inter- 
rogatories will  not  be  permitted  to  be  put ;  vide  Moore 
V.  Boherta  (26  L.  J.  KS.  C.  P,  246);  2kaificw. 
Thornton  (26  L.  J.  K.S.  Ex.  214);  Tuplinff  v.  Ward 
(30  L.  J.  N.S.  Ex.  222).  ShackeU  v.  Maoauley  (2 
Sim.dk  St.  79);  Macaide^fy.  ShackeU  {I  BUgh,  N.S.,; 
96),  where  Lord  Eldon  entered  his  protest  against 
parties  being  asked  questions  tending  to  criminate 
them;  neither  would  a  Court  of  Equity  compel  a  dis- 
covery in  a  case  involving  moral  turpitude.  See  Sto- 
ry's Equity  Jurisprudence,  paragraph  1 494. 

Sidney^  Q.  C,  in  reply. — That  the  answers  if  in 
the  affirmative  would  render  the  party  interrogated 
liable  to  a  criminal  prosecution,  was  hdd  in  BartkU 
V.  Lewi8{\2  C.  B.  N.S.  249),  to  be  no  gronnd  for  re- 
fusing to  allow  interrogatories  to  be  pnt.  As  to  the 
other  objection  that  the  application  was  fishing  for 
materials,  it  was  held  in  Bayley  y.  Qriffitha  (dl  L.  J. 
Ex.  477),  that  a  party  was  bound  to  answer  inter- 
rogatories although  his  answers  might  disclose  his 
case.  Bramwell,  B^  there  says,  ^  I  very  much  doubt 
whether  yon  cannot  search  a  man's  conscience  as  to 
his  own  case,''  and  Erie  observed  (p.  739)t  *'  that,  as 
a  general  rule,  a  party  may  interrogate  his  advesary 
as  to  anything  that  will  anpport  his  own  case  subject 
to  some  limitations.  In  ZMintki  v.  Maltby  (10  O.B. 
N.S.,  838),  it  is  laid  down  generally  that  any  inter- 
rogatories are  to  be  allowed  which  are  relevant  to  the 


matter  in  iasne,  and  which  the  party  interrogated 
would  be  bound  to  answer  if  in  the  witness  box; 
but  it  is  pressed  on  the  other  side  that  the  de- 
fendant ought  not  to  be  allowed  to  exhibit  inter- 
rogatories, because  he  has  already  sworn  he  has  a 
good  defence  on  the  merits.  How  can  his  having 
a  good  defence  prejudice  his  right  to  have  interroga^ 
tories  exhibited?  As  to  the  objection  that  the  do- 
fence  should  be  filed  before  we  can  get  at  liberty  to 
administer  interrogatories  in  addition  to  the  casea 
cited  by  Serjeant  Armstrong,  vufe.  Foreshow  v. 
Lewis  (10  Ex.  712)  where  it  was  held  that  an  appli- 
eation  for  the  discovery  of  documents  may  be  made 
before  plea  pleaded— vkii  also  WTute  v.  Watta  (12 
0.  B.  N.  S.,  267). 

June  3rd,  1864.— -PiooT,  aB ^Tfais  motion  is 

resbted  on  several  groands;  it  is  resisted  on  the 
ground  that  the  {didntlff  is  prednded  from  admi- 
nistering interrogatories  before  defence  filed.  In 
my  opinion  that  objection  cannot  be  sustained,  the 
words  of  the  56th  section  of  the  Act  of  Parliament 
are  that  the  defendant  may,  with  the  appearance  or 
defence,  or  at  any  other  time,  deliver  to  the  opposite 
party  interrogatories  by  the  leave  of  the  Court;  this 
section  corresponds  with  the  51st  section  of  the  En- 
glish Procedure  Act  of  1853.  1  think  this  applica- 
tion ought  to  be  granted,  grounded  as  it  is  on  the  affi- 
davits that  have  been  made,  such  affidavits  as  th9 
57th  section  of  the  Procednne  Act  of  1856  reqnire; 
that  section  is  m  the  following  terms: — '*  The  appl^ 
cation  for  sudi  order  shall  be  made  upon  an  affidavit 
of  the  party  proposmg  to  interrogate,  and  his  attorney 
or  agent,  or  in  the  case  of  a  body  corporate  of  their 
attorney  or  agent,  stating  that  the  deponent  or  depo- 
nents believe  or  believes  that  the  party  proposmg  ta 
interrogate,  whether  plaintiff  or  defendant,  will  derive 
material  benefit  in  the  cause  from  the  discovery  which 
he  seeks,  that  there  is  a  good  canse  of  action  or  de- 
fence on  the  merits,  and,  if  the  application  be  mad» 
on  the  part  of  the  defendant,  that  the  discovery  is 
not  sought  for  the  purpose  of  delay."  I  think  that 
that  the  defendant  is  entitled  to  exhibit  his  interroga- 
tories before  defence  filed;  the  language  of  the  56th 
&  57th  sections  of  the  Common  Law  Procedure  Act 
of  1856,  is  extremely  plain  and  simple;  however 
it  seems  that  no  language  can  be  used  that  can  not 
be  made  the  subject  of  critidsm  and  contention. 
In  Martin  v.  Hemming  (10  Ex.  478)  it  is  said  that 
the  Court  declined  to  allow  a  defendant  to  deliver  in- 
terrogatories, before  plea  pleaded;  the  Court  in  that 
case  refused  the  application,  but  it  was  on  the  grounds 
that  a  case  had  not  been  made  out  of  extreme  ur- 
gency, which  is  necessary.  In  Foreshaw  v.  Lewis 
(10  Ex.  712),  the  marginal  note  says  that  an  appli- 
cation under  the  50th  section  of  the  English  Common 
Law  Procedure  Act  of  1854,  for  the  discovery  of 
documents  may  be  made  before  plea  pleaded.  Croombes 
V.  Morrisson  (5  Ellis  &  B.  984)  was  a  case  where 
liberty  was  xefused  to  exhibit  interrogatories  before 
decUration,  but  it  was  refused  on  the  ground  that  the 
affidavit  upon  which  the  motion  was  grounded  disclosed 
nothing  which  was  explanatory  of  the  action,  the  onlj 
affidavit  being  one  by  the  plaintiff  and  his  attorney, 
that  they  believed  that  the  plaintiff  would  derive 
material  benefitfirom  the  discovery  which  he  sought,  and 
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that  there  was  a  good  cause  of  action  on  the  merits ;  and 
the  application  was  resisted  on  the  groand  that  it  was 
essential  for  the  plaintiff  to  shew  what  his  case  was; 
and  Lord  Campbell  there  sajs,  that  the  partj  who  seeks 
for  liberty  to  administer  interrogatories,  most  shew  the 
natnre  of  his  case:  bat  if  the  application  be  before 
declariog,  he  mast  do  more  in  order  to  satisfy  the  Coart» 
that  the  interrogatories  are  pertinent,  than  is  required 
if  he  .have  dechured.  This  case  then  shews  that  the 
Conrt  will  allow  interrogatories  even  before  declara- 
tion in  En^aad;  and  the  reason  of  the  interrogatories 
being  refoNd  in  Coonibe  Y.Marrisaan  was,  that  it  was 
obyionslj  necessary  to  know  what  the  case  was ;  tlie  law 
giyes  the  Conrt  the  discretion  to  administer  interroga- 
tones  or  not,  and  I  think  the.r,ale  to  .be. observed  in 
soch  cases,  is  well  stated  by  Lord  Campbell  in  the 
case  of  WhaUUy  t.  Crowther  (5  EIL  &  BL  713.) 
His  lordship  there  si^s,  that  a  party  may  administer 
inteiTogatories  for  the  purpose  of  obtaining  a  discovery, 
if  the  interrogatories  are  sach,  that  the  answers  mav 
be  reasonably  expected  to  discover  matter  which  will 
advance  the  case  of  the  interrogating  party,  though 
the  answers  may  also  disclose  what  the  case  of  the 
interrogated  party  is.  ^*  We  have  a  discretion  in  these 
cases,  bat  it  is  to  be  exercised  for  the  parpose,  only, 
of  seeing  that  the  process  of  the  Conrt  is  not  abased; 
when  the  discovery  is  legitimate,  it  should  not  be  re- 
fused.'*  Jones  v.  PraU  {6  H.  &  Nor.  697)  was  re- 
lied on  by  the  plaintiff;  there  the  Court  declined  to 
administer  interrogatories  to  the  defendant  before  decla- 
ration filed;  but  why  did  they  do  so?  on  the  ground 
that  the  cause  of  action  arose  more  than  six  years  be- 
fore the  action  was  commenced,  and  that  as  there  was 
no  cause  of  action  within  six  years,  a  Court  of  Equity, 
would  not  grant  a-  discovery,  following  SmM  v.  Fox 
(6  Hare,  386.)  It  was  argued  in  the  course  of 
this  case,  that  the  defendant  ought  not  to  be  allowed 
to  exhibit  interrogatories,  because  he  has  already 
sworn,  when  obtaining  leave  to  defend  this  action, 
that  he  has  a  good  defence  on  the  merits;  the 
affidavit  of  the  defendant  sworn  on  the  21st  of 
May,  1864,  states  that  the  defendant  has  ac- 
quired valuable  and  important  evidence,  which  would 
aid  him  in  resuting  the  claim  of  the  plaintiff.  I 
do  not  think  that  the  affidavit  made  by  the  defendant, 
that  he  hss  a  good  defence  to  this  actlou,  could  pre- 
clude him  from  coming  in  and  obtaining  leave  to  file 
interrogatories,  before  defence  filed.  Upon  the  whole,  I 
am  of  opinion,  that  the  defendant  ought  to  be  allowed 
to  administer  interrogatories  before  plea  pleaded; 
and  I  am  of  that  opinion,  because  I  think  the  applica- 
tion b  made  bona  fide,  audi  think  that  justice  requires 
us  to  ud  him  in  discovering  facts  that  will  be  of 
assistance  to  him  in  framing  his  defence,  and  becaase 
I  conceive  we  have  full  power  to  do  so  under  the  66th 
section  of  the  Procedure  Act  of  1856,  at  any  stage 
of  tbe  case  after  the  filing  of  the  summons  and  plaiut, 
the  defendant  having  made  out  a  case  of  extreme  ur- 
gency. 

FiTSQQERALD^  B. — I  intend  to  offer  no  opinion  on 
the  point,  that  the  application  can  be  made  by  the 
defendant,  before  defence  filed;  in  the  present  case,  I 
see  no  difficulty^  and  as  no  special  reason  is  given  for 
a  discovery,  I  think  the  present  application  ought  to 
be  refused. 


Dbast,  B. — I  agree  with  Baron  Fitzgerald:  when 
the  application  was  made  for  liberty  to  take  defence  to 
this  action  under  the  Bills  of  Exchange  Act,  it  does  not 
appear  that  any  difficnlty  presented  itself  in  the  defen- 
dant's way;  now  he  asks  us  to  allow  him  to  exhibit  In- 
terrogatories, and  that  application  is  made  on  this 
ground,  not  that  he  has  discovered  any  new  evidtQOfl^ 
but  it  IS  8qgge8ted,.and  only  s|iggested»  that  tlwre . 
may  be  some  other  defence.      I  adept  the  expretslQn    v 
of  Lord  Campbelly  that  we  should  be  more  partical$r       v 
in  allowing  interrogatories  to  be  framed  before  de- 
fence than  after.    I  am  of  opuiion,  that  the  Conrt 
ought  not  to  allow  those  interrogatories  to  jisue. 


Court  of  ^ttettC»  Mtntb. 

CRepoitod  by  WUUam  Woodloek,  Eaq/,  BA^ltt«^«t-IAW.] 

The  Qoein  t;.  RsA^-Zan.  14,  15, 30. 

Jury—SU  3^4  Wm.  IV.  c.  Ql—Digtringaa-^Pre- 
cept^ChaUenge  to  the  array — Service  ofeummom 
on  jurors  six  days  before  assizes. 

The  provisions  of  section  109  of  the  Common  Law 
Procedure  Act^  1856,  do  not  apply  in  the  case  of 
a  criminal  information  tried  by  a  special  jury ^ 
struck  under  Ae  old  system;  and^  therefore  the  fact 
of  such  a  jury  having  been  summoned  by  virtue  of 
writs  o/ venire  and  distringas,  and  not  by  virtue  of 
the  precept  of  the  judges^  of  assize^  does  not  form  a 
ground  ofchaUenge  to  the  array. 

The  provisions  of  section  18  of  the  sf.  8  j-  4  Wm.  IV. 
cap,  91  are  directory  only^  and  not  mandatory; 
and  therefore  thejact  of  none  of  the  jurors  having 
been  summoned  by  the  sheriff  six  days  before  the 
assizes  does  not  /orm  a  ground  of  challenge  to  the 
array. 

This  was  a  motion  for  a  new  trial,  on  the  ground  that 
Mr.  Justice  Hayes  before  whom  the  case  was  tried  at 
the  Summer  Assizes  for  1863,  for  thecounty  of  Antrim, 
ought  to  have  overruled  a  demurrer  put  in  to  a 
challenge  to  the  array  handed  in  by  the  defendant. 
The  case  was  one  of  a  criminal  information,  tried  by  a 
special  jury,  struck  under  the  old  system.  A  report 
of  the  pl^dings  and  proceedings  up  to  the  trial  will 
be  found  in  Rea  v.  Nagle  (ante  page  81)  and  in 
The  Queen  v.  Bea  (8  Irish  Jurist,  N.  S,  382).  Tbe 
challenge  appears  in  the  postea  which  is  in  the 
following  terms: — Afterwards  on  the  day  and  at  the 
place  Ust  within  contauied,  before  the  Hon.  Edmund 
Hayes,  one  of  the  jastices  of  our  said  h&dy  the  Queen, 
of  the  Bench,  and  the  Hon.  Francis  Alexander  Fits- 
gerald,  one  of  the  Barons  of  the  Exchequer  of  our 
said  lady  the  Queen,  justices  of  our  said  lady  the 
Queen,  assigned  to  hold  the  Assizes  in  and  for  the 
county 'of  Antrim,  within  mentioned,  accordmg  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
came  as  well  the  within  named  James  Nagle,  Esq., 
who  for  our  said  lady  the  Queen  in  this  behalf,  pro- 
secuteth,  as  the  within  named  John  Rea,  in  his  own 
proper  person;   fmd  the  jurors  of  the  jury  within 
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mentioned^  being  called,  comer  and  tbe  said  John*  Rea 
flievenpop  la  hie  own  proper  peraon,  hands  in  a  chal- 

^  ta|^'t<^tlie  array  Ib  tbe  worda  Und  figures  following: 

<^  Jobs  Ria,'  at  the  si^  of  tbe  Qveen :  And  now  at  tbia 
iimyi  to  wit,  on  tbe  iweoftj-fiftb  day  of  Jofy^  one  tbona- 

^a^'baair^*  abd  aixtyJtbree,  >)im^   lis  w«Il  iia 

tiW^aaid  lady  tbe  Qbee&,  by  lier  said  <k>roner  and  iU- 

'  Mraey,  itt  Aio  said  John  R^ln  his  own  proper -per- 
MA,  and'tbejarors^of  thejonr  empanelled  also  <^me; 
ijnd  beiiilpoii^  tbe  md  Jobn  Rea  cballepgeth  the  arriiyj 
•of  ^ 'said  pinel  itfpon  Ae  following  grounds^  that  > 
fo 'sky^^^Bj^Dse  be  a^^b  that  ibe  satdjdi'ors  so  em- 
panelled lis  aforesaid,  were  'itiimmohiBd  to  serre  opcin 
saidjnry  for  the  trial  of  thft  issues  in  this  cause  by 
▼irtue  and  in  pursuance  <^f  a  writ  of  venire  faeicu^  and 
A  writ  of  dieirin^  jura^tMrei,  and  not  otherwise*  <^r 
according  to  the  form  of  the  flitatatable  enactments  in 
that  case  made  and  provided;  and  because  the  saidi 
jury  were  not  summoned  under  aay  precept  issaed  by' 
tbe  judges  of  asstze  to  the  sheriff  of  the  said  county,! 
purMaut  to  tb^  proTi^ions  in  that  be^lf  of  the  Com- 
mon Law  Procedure  Amendment  Act  (Ireland,  1853); 
and  because  the  said  j  urors  were  not  duly  summoned  pur- 
suant to  the  provisions  of  thei^tatnte  in  that  behalf  made 

,  aud  provided,  six  days  before  tl^e  commencement  of  the 
present  assizes  for  the.^d  county  of  Antrim;  and  be- 
cause tbe  said  jurors  or  any  of  tbeni  were  npt  duly  sum- 

>uioned,  pursuant  to  the  prpvision^pf  the  statute  in  that 
Jt>f^h<ilf  made  and  provided,  six  days  before  the  cpm- 

.jmciicement  of  the  present  pending  assizes,  for  the 
kixid  county;  and  because  the  sheriff  of  the  sdd  qounty, 

'\\M  vat,  within -the  t|meand  iu  the  manner  prescribed  by 

^;he  statute  parsed  iu  the  session  of  Parliament,  held 
in  the  third  and  fourth  yefir^  of  the  reign  of  his  late 
Mijestyi  l^ing  William  the  Fourth,  and  entitled  ''An 
Act  for  consolidating  and  amending  the  laws  relating 
JAirors  and  Juries  in  Irelai/d,^'  make  put  the  special 
juron^  M  for  »Hid  county,  aiid  of  which  list  so  illegally 

.fqrmed  the  jurors  so  empanelled  as  aforesaid  were 
selected;  and  because  the  jurors  so  empaiielled  as 
aforesaid  were  not  taken  or  selected  from  a  specuil 
jnrors'list,  made  pursuant  to  the  statute  in  that  case 
made  and  provided;  and  because  there  is  not,  nor  has 
there  been,  during  the  present  year,  any  special  jurors' 
li:»t  mnde  or:  in  existence  for  siud  county,  pursuant  to 
or  according  to  the  pro\nsions  of  the  statute  in  that 
case  made  and  provided;  and  because  there  have  been 
omitted  from  the  special  jurors'  list  of  the  said 
county,  for  the  present  current  year,  the  names  of 
divers,  to  wit,  two  hundred  persons  qualified  and  liable 
.o  serve  on  special  juries  for  said  county,  and  named 
si6  jurors  in  the  jurors'  book,  for  tbe  current  year  of 
said  county ;  and  because  tbe  jurors'  book  for  the  current 
3  ear  of  said  county  has  not  been  made,  pursuant  to, 

'  and  in  the  manner  prescribed  by  tbe  last-mentioned 
statute;  and  because  no  general  list  was  made  out  by 
the  justices  at  special  sessions  for  said  county  of 
Antrim,  or  any  of  them,  containing  the  name  or  names 
of  any  person  or  persons  qualified  to  serve  as  jurors  fur 
said   county,  for  the  present  year;  and  because  there 

'  was  no  general  list  whatever  made  out,  containing 
the  names  of  the  persons,  or  of  auy  person  or  persons 
quaKfiod  to  serve  as  jurors  for  the  present  current 
year;  for  said  county,  by  tbe  justices  of  said  couoty, 

'or  any  of  them;  and  because  Issue  is  not  yet  joined 
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In  this  cause;  and  because  the  said  jorors  so  empan- 
elled were  struck  beibre  Issue  was  joined  hi  tins  caase; 
and  because  issiie  was  not  joroed  in  this  cause,  pit- 
yious  to  the  24th  day  of  July,  instant,  and  tbe  stid 
jtTry  were  strnck,  and  summoned  prevtons  to  aildday; 
and  .thb^Ue  jsaid'Job/i  Re|t  b  ready  to  verify;  where- 
jbre  he'priiyetb'jndgmetit,aQd  that  the  said  pand  may 
V  i^u^bed— JoHW  kiA."  And  tbefefbr^,  the  said 
Janies/Nagle  cdibeb'kna  nH^  that  the  aiud  cfaalleDgs 
of  fhe'baid  Jpbn  Rea  la  not'atiAdebt  lo  1a#  to  qtiadi 
the  ai^riy  ^df  tbe  pariel  att^ald ;  and  ibat  fbers  ii  io 
HiBp^sslcy  W  him,  tbe  iaid  Janfea  Nagle,  nor  ii  lia 
'obU^^tl  tiv'ilie  law  of 'the  htnd»  to  kbbiw  tbe  aiid 
4h^Uen^  in  biaiilkr  Ukd  fbrm  aa  It  is  ilboVt  all^ 
Und  ibis  the  said  Jafaies  ^agle  U  ^^  ^  ^* 
Wbifedt)db  fo^  oit  "told  HAj  the  Queeo,  be  prtp 
'judgment,  and  that  the  arrav  of  tbe  said  p^eltaaybs 
affirmed.  And  tbVsiiid  ilcmn  Rea  b^  taysi  tbat  be 
bath  above  alleged  ^ffident  matter  in  law,  h  the  said 
challeoge,  by  him  above  inade  to  tbe  array  of  tbe 
panel  aforesaid,  'to  quash  the  arr^y  of  the  said  paod, 
which  he  tbe  said  John  Rea  is  ready  to  verify— irhkb 
bald  matter,  the  safd  James  Nagle  does  not  dc«iy,  oor 
in  any  manner  answer  thereto;  whereof  the  said  Jobn 
Rea,  as  before,  prayeth  judgment,  and  that  tbe  anij 
of  the  said  panel  may  be  quashed.  Whereupon  all  and 
singular,  the  said  premises  being  seen  and  undeittood, 
it  is  ordered,  considered,  and.  adjudged  by  thejostioei 
aforesaid,  that  the  8a?d  dcnaurrer  be  allowed,  and  tbal 
the  challenge  to  the  array  of  him,  the  said  John  Bea, 
be  orerru led  atid  disallowed.  Tbepos^Aitbensetootthe 
sweaKng  of  the  jnrors  and  their  findings  (qt  the  Grown 
upon  the  severtil  issues.  With  reference  to  one  of  the 
grounds  of  challenge,  above  stated,  it  !a  necessary  to 
say,  that  the  usual  formal  replications  bad  been  patio 
to  the  defences  filed  by  the  traverser  (?id.  <!«*,> 
81);  and  tbat  on  the  morning  of  tbe  trial,  before  the 
case  was  gone  Itko^  the  traverser  banded  iu  a  demorrer 
to  those  replications,  which  however,  tbe  judge  reu- 
sed to  allow  to  be  received. 

Brewster,  Q.O.,  (with  him  Joy,  Q.C.,  JHarrtKWijQ.Cl, 
and  Bruce)  for  the  Crown.— The  first  cause  of  chal- 
lenge is  substantially  that  the  jurors  were  summoood 
under  the  Jury  Act,  3  &  4  Wm.,  c  9l,and  not  airier 
the  provisions  of  the  Common  Law  Procedore  Act, 
1853.      Upon  that  we  submit  in  the  first  ptooe,  tbat 
the  Common  Law  Procedore  Act  does  not  apply  «t 
all  in  criminal  cases.     Under  the  third  secdon  of  that 
Act,  and  schedule  A,  sections  10  and  12  of  the  Jaiy 
Act  are  repealed,  but,  only  so  far  aa  they  •'relate  to 
personal  actions,  or  actions  of  ejectment  iu  the  sopwior 
courts  of  law."      Section  109  flays,  tbat  *"  nojvj 
process  shall  be  necessary  or  used  in  any  action.*'  A 
crimmal  Information  is  not  an  action  within  the  mean- 
ing of  tbe  Act.    The  next  part  of  the  section  eoact^ 
that  "the  precept  issued  by  the  judge  of  assiae  to 
the  sheriflf  to  summon  jurors  for  tbe  assises  ihafl 
direct  that  the  jurors  be  summoned  for  the  trial  of  all 
issues,  whether  civil  or  criminal,  which  may  cone  oa 
at  the  assizes."  There  i3  no  averment  m  thechafleage 
that  a  precept  did  not  issue.      It  must  therelijw  be 
taken  that  there  was  a  sufficient  summons.     [^ 
gerald,  •/.—The  averment  on  the  record  that  the 
jurors  were  summoned  by  virtue  of  a  writ  **fj^ 
faciatf,  and  a  writ  of  diitringae  jwaUnei  and  n^ 
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othenrisd,  is  Inoonsisteiit  with  there  haviag  been  a 
precept  j     In  point  of  ^ct  there  were  both,  bnt,  we 
6My,  that  at  all  events  the  Common  Law  Procedure 
Act  does  not  apply  in  drirainat  cases.       There  is  no 
repeal  of  the  old  jary  process  as  to  criminal  issues. 
Ko  matter  how  th^  jury  was  empanelled,  the  judge's 
precept  wonld  have  been  an  authority  to  the  sheriff 
to  retom  a  jnry.— O'JVoW  v.  The  Queen  (4  Ir.  0.  L. 
B^  221).      If  there  b  any  case  in  which  a  jury 
n^ht  be  sammoned  by  t>emre  the  challenge  was  bad. 
Tte  la  a  challenge  to  the  array:  we  say  that  the 
groisd  alleged  was  not  matter  of  challenge  at  all.   A 
tAudlelige  to  the  array  mnst  be  for  some  improper  act 
or  tyojg  done  by  the  sheriff;  pot  for  something  ante- 
eedent  to  his  being  pat  in  motion,  and  to  which  he 
has  BOthing  to  say.— 7%e  Qseen  y.  O'ConneU  (1 1 
CL  k  Fin.;  342.)    The  third  and  fbnrth  causes  of 
chaDftoge  are  snbstantially  the  same,  except    that 
in  the  foorth  the  words*' or  any  of  them''  occur. 
Upon  these  two  grounds  the  real  question  is  whether 
tiM  18th  section  oftheJnryAct  is  mandatory  or 
Rectory.     Under  that  section  each  juror  is  to  be 
sumoaed  sht  days  at  least  before  the  day  on  which 
he  is  to  attend.    The  section  is  directory  only.    The 
irst  Btatvte  on  the  sntject  of  juries  is  the  42nd  Edw. 
in,  c  IK     It  has  been  held  that  though  that  statute 
Erects  ^at  **  the  sheriflh  array  the  panels  In  assises, 
fonr  days  at  least  before  the  sessions  of  the  justices,*' 
jet,   if  the  panel  was  arrayed  two  days  before  the 
asaitea,  tkat  wonld  be  snficient  **  because  where  the 
fltatato  is  In  the  affirmative  that  does  not  take  away 
the  cooiAioa  law.'' — Br.  Abr.  Porkment  et  Statutes^ 
pL  70.    Edwardes  v.  Hardtnge  (Vem.  ft  Scr.  99), 
citing  Lessee  Metge  ▼.  Costelio^  is  an  authority  that 
aoQ  anmraoniiig  of  jnrors  is  n^  canse  of  challenge  of 
the  array.  OWespie  ▼.  Cummng  (I  Or.  ft  Dtx.  C.  0. 
2H)  will  be  cited  on  the  dther  side;  it  was  a  Nisi 
Prios  caae,  and  the  question  was  not  argued  there:  the 
mat  oame  on  aflerwards  before  the  Court  of  Exchequer 
on  a  qnestion  of  costs,  when  the  pohit  as  to  the  summons 
did  not  arise.— See  2  Ir.  L.  R.  28.     The  Dundilk 
MaihM^  Campawf  y.  Gray  (1  Or.  &  Dix.  G.  G.  332) 
whieli  wilt  be  cited  on  the  other  side  is  not  an  authority 
for  anyHiing.     In  Ronaifne  v.  EUioU  (Ir.  C.  G.  215), 
the  qnestioB  was  not  argned.      L(>rd  KingeUm  v. 
Dwyer  (Ir.  G.  G.  517),  was  a  fictitious  case,  got  np 
to  get  rid  of  a  difficulty  in  another  case. — Broum  y. 
FU2§erald  (Ir.  C.  C.  483);  Nowlan  v.  The  King  (I 
Hnd^  is  Br.  164).    The  statute  never  was  intended 
to  be  compulsory  or  mandatory. — The  King  y.  Ed- 
monds (4  B.  and  Aid.  471)  is  a  powerful  negative 
amhority  in  onr  favour.     Other  cases  npon  the  qnes- 
tied,  whether  a  statute  is  directory  or  mandatory,  and 
In  oar  ftvonr,  are.  Lessee  the  Oovemon  of  Sir  Pat- 
Hek  Vunn^s  HospUal  v.  Jhwling  (Batty  296) ;  Quin 
T.  A/cfioeff  (Batty  339);  Gardiner  t.Blesintok{i  In 
iJtL  B.  64).  fiat  at  all  events  the  cases  of  ffa^es  v.  ne 
0mM  and  FogaHjf  v.   Tke  Qaeen  (10  Ir.  L.  Rep. 
to),  form  a  direct  and  solemn  authority  that  the  l8th 
MctioB  df  the  9  lb  4  Wm.  IV.  c  9 1,  is  not  mandatoty, 
SBtA  does-  not  apply  in  criminal  cases.     The  fifth  cause 
of  c&alleiige  b  an  assumption  withont  watrant;  for 
there  hi  no  allegation  on  the  record  that  this  was  a 
gpociid  jiuy.    ^niare  is  no  averment  that  tliere  was 
flsj  apedal  joronT  book  or  list»  and  the  Conrt  cannot 


presnme  either.  It  Is  perfectly  ppssible  that  there 
was  no  special  jurors^  book,  and  yet  there  might  be  a 
good  special  jury — ^st.  4  &  5  Wm.  IV.  c.  8,  8.  2.  Wa 
also  iusist  that  s.  24  of  st  3  a^  4  Wm.  IV.,,  c.  91,  is 
purely  directory.  The  ground  of  challenge  is  had  alio 
on  the  ground  that  it  doed  not  specify  any  names.  — 
R^ina  v.  Conrahy  (1  Or.  &  Dix.  CO..  56).  Tha 
judgmenuin  O'Connell  v.  The  Qaeen  of  Tipdal  0.  Jt. 
(1 1  Gl.  &  Fin.  248),  and  of  Lord  Denman  (1 1  CI.  <ft 
Fin.,  364)  are  very  important  on  this  part  of  the 
case.  The  other  grounds  of  the  challen^^  are  plainly 
bad.  The  thlrte^h  If  anything,  is  ground  of  error 
not  of  challenge.  Thelii  as  tQ  the  nature  and  form  of 
the  entire  challen^;  it  puts  in^some.  things  which  are 
essentially  bad:  we  could  not  take  issue  on  some  of 
the  grounds  only;  the  challenge  cannot  be  taken  dis- 
tributively.  If  part  of  it  is  bad  the  whole  mnst  fall 
No  difficulty  can  arise  from  holding  that  section  18  is 
directory  only.  If  there  is  any  misfeasance  on  the 
part  of  the  sheriff  the  Oourt  has  jurisdiction  to  set 
aside  the  entire  of  the  proceedings. 

Serjeant  Armstrong  and  M'Mahon  for  the  defen- 
dant.— Is  it  true  to  say  that  a  challenge  to  the  array 
will  lie  only  for  anindifferency  on  the  part  of  the 
sheriff?    It  is  trne  that  the  sheriff  has  nothing  to  do 
with  the  formation  of  the  jnrors*  book*      That  is  the 
duty  of  the  clerk  of  the  peace,  and  the  sheriff^s  duty 
b^ns  only  when  the  jurors*  book  Is  given  to  him; 
bnt  it  would  be  strange  if  a  challenge  to  the  array  did 
not  lie,  no  matter  how  cormpt  might  be  the  formatioa 
of  the  books.     From  the  judgments  of  Lords  Den- 
man,  Cottenham,  and  Gampbell  in  O^Oonnefl  v.  THe 
Queen,  it  appears  that  it  was  the  opinion  of  those 
lords  that  the  right  of  challenge  to  the  array  was  not 
confined  merely  to  cases  of  nolndifierency  in  the 
sheriff     Lord  Denmani  thought  the  tme  principle  of 
the  challeuge  to  be  **  the  security  of  the  parties  that 
a  jury  shall  be  fidrly  taken.'*      Then  tbe  jury  ought 
to  have  been  summoned  bj  virtue  of  the  judge's  pre- 
cept; sec  109  of  the  Gommon  Law  Procedure  Act, 
1853,  extendi  to  criminal  cases.      The  statement  in 
the  challenge  that  there  was  not  a  precept  is  admitted 
by  the  demnrrer.    There  is  nothing  in  the  Gommon 
Law  Procedure  Act  to  dp  away  with  the  necessity  of 
the  precept,  even  where  theie  is  a  special  jury  struck 
under  the  old  system.      [Fitzgerald^  J»  referred  on 
this  point  to  Aldborough  v.  Bland  (7  Ir.  G.  L.  Rem 
571]*     Then  with  respect  to  none  of  the  jnrors  hav; 
ing  been  summoned  sis  days  before  the  assises,  it  la 
admitted  that  there  b  no  English  authority  upon  the 
point.  In  OiUespie  v.  Gumming  (1  Cr.  and  Dix.,  G.G, 
294),  a  challenge  was  taken  upon  this  point     It  is 
true  that  issue  was  taken,  bnt  the  array  was  quashed* 
and  the  observations  of  Pennefather,  B.  in  the  same 
case  afterwards  in  the  Gourt  of  Exchequer  (see  2  In 
Law  Rep.,  28),  are  very  important.    The  fact  of  the 
Gonrt  having  the  power  to  fine  the  sheriff  does  not 
prevent  the  party  from  challenging.  Waters  v.  Hughes 
(2  Ir.  Law  Rep.,  362);  Dundalk  WesUrn  BaUway 
Company  v.  Gray  (I  Cr.  &  Dix.,  332);  Brown  v. 
Fitigin^ald  (Ir.  Gircnit  Cases,  483).    The  whole  ob- 
ject is  to  Secnre  a  fair  and  impartial  Jury;,  to  that 
6v^»l|ing  ought  to  yield;  and  Bushe,  OJ.,  took  that 
^i^%  111  '^  Dundtuk  Western  Railway  Company  v. 
Q^  ^     U  U  settled  that  a  juror  cannot  be  fined  for 
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meutioned^being  called,  comer  and  tbe  said  Johir  Rea 
i^erenpop  ia  hfe  owo  proper  person,  hands  in  a  chal- 
^  ta|^  WtKe  array  In  t^  words  and  figures  following: 
<<^JcilB  Itoii,  attbestilof  tbe^veen:  And  tlow  attbi^ 
Mfi  to  wk,  en  the  iweiity-fifth  day  of  Jafy^  one  thona- 
^^[^  baadr^' aiid  stafty^:iiHre^  lis  w«Il  im 

i^^Mid  My  tile  Qtieen,  b}- lier  said  <!oroBer  and  i^- 
'-■^fntfi-'tk  &»bM  Jobn  Rea  In  his  own  proper -per- 
•00,  abd'  tbci  jarorr  of  the- jory  empanelled  also  <^6me  y 
s!nd  bereilpon  the  sud  iFohn  Rea  cballeogcth  the  arriiyj 
of  ^ 'said  pinel^  ttfpon  iho  folk) wing  grounds^  that . is 
f'o  sky^^^B^nse  his  s^^b  that  ibe  said  jdfon  so  em- 
panelled lis  afoTesaid«  were  Bummonisd  to  serre  npotn 
saidj,ar7  for  the  trial  of  tbf|  issues  la  this  cause  by 
▼irtne  and  in  pnrsnance  ^f  a  writ  ofvemrefadoB^  and 
A  writ  of  disHnmu  jura^tMru,  and  not  otherwise*  <^r 
according  to  the  form  of  the  tftatntable  enactments  in 
that  case  made  and  provided;  and  because  tbe  said 
jury  were  not  summoued  under  any  precept  issued  by  I 
tbe  judges  of  assize  to  the  sheriff  of  the  said  county,! 
puranaut  to  th^pro^i^QPS  in  that  beludf  of  the  Com- 
mon Law  Procedure  Amendment  Act  (Ireland,  1853); 
and  because  the  said  j  urors  were  not  duly  summoned  pur- 
suant to  the  provisions  of  the  statute  in  that  behalf  made 
,  aud  provided,  six  days  before  tl^e  commencement  of  the 
present  assizes  for  the.i(fud  county  of  Antrim;  and  be- 
cause the  said  jurors  or  any  of  t^iem  were  npt  duly  sum- 
:,uioned,  pursuant  to  the  prpvisipn^  of  the  statnte  in  that 
^.be^alf  made  and  provided,  six  days  before  the  cpm- 
>^iaQricefniBnt  of  the  present  pending  assies,  for  the 
hixid  county;  and  because  the  sheriff  of  the. said  county, 
'^iM  pat,  within  the  tjmeand  in  the  manner  prescribed  by 
^;he statute  passed  in  the  session  of  Parliament,  held 
in  the  third  and  fourth  yefirs  of  the  reign  of  bis  late 
Mijestyi  l^ing  Willjam  the  Fparth,  and  entitled  **An 
Act  for  consolidating  and  amending  the  laws  telating 

•  jurors  and  juries  in  lrelai^,d,"  m^e  out  the  special 
juror^  liei  for  i^id  county,  and  of  which  list  so  illegally 
;tqrmed   the  jurors  so  empanelled  as  aforesaid  were 

selected;  and  because  the  jurors  so  empaiielled  as 
aforesaid  were  not  taken  or  selected  from  a  special 
jnrorsMist,  made  pursuant  to  the  statute  in  that  case 
made  and  provided;  and  because  there  is  not,  nor  has 
there  been,  during  the  present  year,  any  special  jurors^ 
li:)t  mnde  or  in  existence  for  said  county,  pursuant  to 
or  according  to  the  provisions  of  the  statute  in  that 
case -made  and  provided;  and  because  there  have  been 
omitted  from  the  special  jurors'  list  of  the  said 
county,  for  the  present  current  year,  the  names  of 
divers,  to  wit,  two  hundred  persons  qualified  and  liable 
.o  serve  on  special  juries  for  said  county,  and  named 
as  jurors  in  the  jurors*  book,  for  the  current  year  of 
said  county ;  and  because  tbe  jurors* book  for  the  current 
}  ear  of  said  county  has  not  been  made,  pursuant  to, 
'  and  in  the  manner  prescribed  by  the  last-mentioned 
'statute;  and  because  no  general  list  was  made  out  by 
tbe  justices  at  special  sessions  for  said  county  of 
Antrim,  or  any  of  them,  containing  the  name  or  names 
of  any  person  or  persons  qualified  to  s^rve  as  jurors  fur 
said   county,  for  tbe  present  year;  and  because  there 

•  was  no  general  list  whatever  made  out,  containing 
'  the  names  of  the  persons,  or  of  any  person  or  persons 

qnaKfiod  to  serve  as  jurors  for  the  present  cuireot 
year;  for  said  county,  by  the  justices  of  said  county, 
'or  any  of  tiiera;  aiul  becanae  issue  is  not  yet  joined 


In  tbis  cause;  and  because  the  said  jnrors  so  emfMii- 
elted  were  ^tmckbeibre  Issue  was  }oined  hi  thb  cause; 
and  because  issue  was  not  joined  in  this  cause,  prb- 
tious  to  tbo  24th  day  of  July,  instant,  and  the  said 
jury  weire  striick,  and  saminoned  previous  to  said  day; 
'sad  jthrs'tlje  jikid'Jofi/i'Reii  b  ready  to  verify;  where- 
jbre  heprnyethjudgmetit,  and  that  tbe  said  panel  may 
V  (^uiisbed— Jonir  ksA."  And  tb^fefbr^,  tbe  said 
James,  ^aglecdibebknd  si^ii  that,  the  sdd  chaUeogs 
of  fhe'kaid  Jpbn  Rea  la  "not'atfAdent  In  1a#  to  qiiadi 
the  ai^riy  ^bf  tbe  'pariel  ab^osald ;  aiid  &m  there  h  so 
tie^esdtcyydr  him,  tbe  &id  Jatdes  Ni^  iior  ii  lit 
'obU^lfttl  '^%t  biw  of  Ue  Hind»  to  kHimr  tbe  aiid 
<!h^nen^  in  inUti(^r  Mbd  fbrm  aa  fo  is  dboVt  Mpi 
in^  ibis  tbe  said  Jafaies  Nagle  is  feady  in  t«^. 
Wbifedpdb  'fojr  d)  tald  mdy  tbe  Qmieo,  be  prtp 
'judgment,  and  that  the  arrtiy  of  tbe  said  ppnettaaybs 
affirmed.  And  tbVsiild  John  Reab^  toys,  that  be 
bath  above  alleged  ^ffident  matter  in  kw,  in  the  said 
cblilleoge,  by  him  above  made  to  tbe  array  of  tbe 
panel  ^foresaid,  *to  quash  the  i^rr^y  of  tbe  said  paod, 
which  he  the  said  John  Rea  is  read/  to  verify— whidi 
told  matter,  ttie  safd  James  Nagte  does  not  dcoiy,  nor 
in  any  manner  answer  thereto;  whereof  the  said  Jobs 
Rea,  as  before,  prayeth  judgment,  and  tbit  the  sniy 
of  the  said  panel  may  be  quashed.  Whereupon  all  sod 
singular,  the  said  premises  being  seen  and  nndeiMood, 
it  is  ordered,  considered,  and.  adjudged  by  the  joatioei 
aforesaid,  that  the  sa^.d  dcninrrer  be  allowed,  uid  that 
the  challenge  to  the  array  of  him,  the  aaid  John  Bea, 
beorerruled  and  disallowed.  Tbe  poit«i  then  set  oat  the 
sweftHng  of  the  jnrors  and  their  findings  for  the  Grown 
upon  tbe  severtil  issues.  With  refereqce  to  one  6f  the 
grounds  of  challenge,  above  stated,  it  is  necessaiy  to 
say,  that  the  usual  formal  replicationabad  been  pot  m 
to  tbe  defences  filed  by  the  traverser  (vid.  oato, > 
81);  and  that  on  the  morning  of  tbe  trial,  before  the 
case  was  gone  icko,  the  traverser  banded  in  a  demurrer 
to  those  repHcatioiis,  which  however,  the  judge  refit- 
sed  to  allow  to  be  received. 

Brewster  J  Q.O.,  (with  him  Joy,  Q.O.,  irarrMOfi,<J.Cn 
and  Bruce)  for  the  Crown.— The  first  cause  of  chal- 
lenge b  substantially  that  the  jurors  were  summoood 
under  tbe  Jury  Act,  3  &  4  Wm.,  c  91,aud  not  onder 
the  provisions  of  the  Common  Law  Procedore  Act, 
1853.  Upon  that  we  submit  in  tbe  first  place,  that 
the  Common  Law  Procedure  Act  does  not  apply  at 
all  In  criminal  cases.  Under  the  third  seaion  of  that 
Act,  and  schedule  A,  sections  10  and  12  of  the  Jaiy 
Act  are  repealed,  but,  only  so  far  as  they  **  relate  <o 
personal  actions,  or  actions  of  ejectment  in  the  saperior 
courts  of  law."  Section  109  aays,  that^Jnojwy 
process  shall  be  necessary  or  used  in  $ny  action.*'  A 
crimmal  Information  is  not  an  action  within  themeaa- 
ing  of  the  Act.  The  next  part  of  the  section  eoactt, 
that  "the  precept  issued  by  the  judge  of  aasiie  t» 
the  sheriflf  to  summon  jurors  for  the  assises  shafl 
direct  that  tbe  jurors  be  summoned  for  the  trial  of  tU 
issues,  whether  civil  or  criminal,  which  may  come  oo 
at  the  assizes.*'  There  i3  no  averment  m  thecbaUenge 
that  a  precept  did  not  issue.  It  must  therefore  be 
taken  that  there  was  a  sufficient  summons.  [^ 
gerald,  •/.—The  averment  on  the  record  tbit  the 
jurors  were  snrauioOcd  by  virtue  of  a  writ  of  vWf* 
facicu,  and  a  writ  of  dutringas  juraioiet  and  nfA 
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othenris9»  is  Inoonsisteat  with  there  haviag  been  a 
precept  j     In  point  of  fact  there  were  both,  but,  we 
ffiy,  that  at  all  events  the  Common  Law  Procedare 
Act  does  not  apply  in  criminal  cases.       There  is  no 
repeal  of  the  old  jary  process  as  to  criminal  issues. 
Ko  matter  how  th%  jary  was  empanelled,  the  judge's 
precept  would  have  been  an  authority  to  the  sheriff 
to  ittum  a  jnry.— 0»JV«W  v.  The  Queen  (4  Ir.  0.  L. 
Rep.  221).      If  there  b  any  ease  in  whichajnry 
ttighl  be  sammoned  by  t>emre  the  challenge  was  bad. 
TlAi  is  a  diallenge  to  the  array:  we  say  that  the 
girend  alleged  was  not  matter  of  challenge  at  all.   A 
tiudlelige  to  the  anray  must  be  for  some  improper  act 
or  thing  done  by  the  sheriff;  pot  for  something  ante- 
eedenl  to  his  berag  put  in  motion,  and  to  which  he 
has  BOthing  to  ULj.—Tke  C^teen  v.  O^Connell  (1 1 
CL  k  Fin:,  342.)    The  third  and  fourth  causes  of 
chaneog6  are  substantially  the  same,  except    that 
in  the  fourth  the  words  "or  any  of  them ''  occur. 
Upon  tkese  two  groundis  the  real  question  is  whether 
the  18th  section  oftheJnryAct  is  mandatory  or 
firectofy.      Under  that  section  each  juror  is  to  be 
nmmoBed  she  days  at  least  before  the  day  on  which 
he  is  to  attead.    The  section  is  directory  only.   The 
irrt  statvte  on  the  sntject  of  juries  is  the  42nd  Edw. 
Ill,  e.  1 K     It  has  been  held  that  though  that  statate 
directs  that  **  the  sheriflh  array  the  panels  in  assises, 
(bar  days  at  least  before  the  sessions  of  the  justices,'' 
jel,  if  the  panel  was  arrayed  two  days  before  the 
aantes,  tkat  would  be  snficient  **  because  where  the 
statafta  b  in  the  affirmative  that  does  not  take  away 
the  ooamon  law." — Br.  Abr.  Pctrhment  et  Statutes^ 
pL  70.    Edwardea  v.  Hardtnge  (Vem.  ft  Scr.  99). 
citing  Leseee  Metge  ▼.  Costello,  h  an  authority  that 
Boa  anmmoniog  of  jurors  is  n^  cause  of  challenge  of 
the  array.  CHtUspie  v.  Cummng  (1  Gr.  ft  Dix.  C.  0. 
2:M)  will  be  cited  on  the  dther  side;  it  was  a  Nisi 
Prios  case,  and  the  question  was  not  argued  there:  the 
oase  oame  on  afterwards  before  the  Court  of  Exchequer 
on  a  question  of  costs,when  the  point  as  to  the  summons 
ad  not  Arise.— See  2  Ir.  L.  R.  28.     The  Dundilk 
MaSko^  Campawf  v.  Gray  (1  Or.  &  Dix.  0.  G.  332) 
which  will  be  cited  on  the  other  side  is  not  an  authority 
for  aoytiiing.     In  Romyne  v.  EUioU  (Ir.  C.  0.  2 15), 
tlie  qoesUon  was  not  argned.      Lord  KingeUm  v. 
Dwyer  (Ir.  C.  G.  517),  was  a  fictitious  case,  got  np 
to  g^  rid  of  a  difficulty  in  another  case. — Brown  v. 
FUtgerald  (Ir.  0.  C.  483);  Nowlan  v.  The  King  (I 
Hodi.  it  Br.  164).     The  statute  never  was  intended 
to  be  compulsory  or  mandatory. — The  King  y.  Ed- 
wkgmda  (4  B.  and  Aid.  471)  is  a  powerful  negative 
mnthorily  in  our  favour.     Other  cases  upon  the  qiies- 
Hon,  whether  a  statute  is  directory  or  mandatory,  and 
\m  our  fovonr,  are,  Leseee  the  Governors  of  Sir  Pat- 
Hek  Vunn^s  HoipUal  v.  Dowling  (Batty  296) ;  Qutn 
y.  JJdweU  (Batty  339) ;  Gardiner  t.  Blesintok  (1  In 
Gk  B.  64).  fiat  at  all  events  the  cases  of  iTaj/M  v.  The 
0i0M  and  Fogeuiy  v.   The  Qaeen  (10  Ir.  U  Bep. 
to),  form  a  direct  and  solemn  antdority  thitt  the  18th 
wb^dxm  df  the  3  ft  4  Wul  IV.  c  9 1,  is  not  mandatory^ 
wtA  does-  not  apply  in  criminal  cases.     The  fifth  cause 
of  c&alleiige  is  an  assumption  withont  watrant;  for 
there  hi  no  allegation  on  the  record  that  this  was  a 
gpoeiid  jiuy.    ^niere  is  no  averment  thai  ttere  was 
flsj  apedal  jnronT  book  or  list»  and  the  Coort  cannot 


presume  either.  It  is  perfectly  ppssible  that  there 
was  no  special  jurors'  book,  and  yet  there  might  be  a 
good  special  jury — st.  4  &  5  Wm.  IV. c.  8,  s,  2.  Wa 
also  insist  that  s.  24  of  St.  3  a^  4  Wm.  iy.,.c.  91,  is 
parely  directory.  The  gronnd  of  challenge  is  had  alio 
on  the  ground  that  it  does  not  specify  any  names. — 
R^ina  v.  Conrahy  (I  Cr.  &  Dix.  C.  0 .56).  Tha 
jndgmenuin  O'ConneU  v.  The  Queen  of  Tipdal  0.  J. 
(11  Gl.  <&  Fin.  248),  and  of  Lord  Denman  (1 1  Ci.  <ft 
Fin.,  354)  are  very  important  on  this  part  of  the 
case.  The  other  grounds  of  the  challen^  are  plainly 
bad.  The  thirteenth  if  anything,  is  ground  of  error 
not  of  challenge.  Thelii  as  tQ  the  nature  and  form  of 
the  entire  challen^;  it  pnts  iir  some,  things  which  are 
essentially  bad:  we  codld  not  take  issue  on  some  of 
the  grounds  only;  the  challenge  cannot  be  taken  dis- 
tribntively.  If  part  of  it  is  bad  the  whole  must  fall 
No  difficulty  can  arise  from  holding  that  section  18  is 
directory  only.  If  there  is  any  misfeasance  on  the 
part  of  the  sheriff  the  Court  has  jurisdiction  to  set 
aside  the  entire  of  the  proceedings. 

Serjeant  Armstrong  and  M'Mahon  for  the  defen- 
dant.— Is  it  true  to  say  that  a  challenge  to  the  array 
will  lie  only  for  nnindifferency  on  the  part  of  the 
sheriff?    It  is  true  that  the  sheriff  has  nothing  to  do 
with  the  formation  of  the  jurors'  book.      That  is  the 
duty  of  the  clerk  of  the  peace,  and  the  sheriff  *8  duty 
b^ins  only  when  the  jurors*  book.  Is  given  to  him; 
but  It  would  be  strange  if  a  challenge  to  the  array  did 
not  lie,  no  matter  how  bofrapt  might  be  the  fonnation 
of  the  books.     From  the  judgments  of  Lords  Pen- 
man, Cottenham,  and  Campbell  in  O*  Conned  v.  TKe 
(Xueen^  it  appears  that  it  was  the  opinion  of  those 
lords  that  the  right  of  challenge  to  the  array  was  not 
confined  merely  to  cases  of  onindifierency  in  the 
sheriff     Lord  Denman  thought  the  tme  principle  of 
the  challeuge  to  be  "  the  security  of  the  parties  that 
a  jury  shall  be  fidrly  taken.''      Then  the  jury  onght 
to  have  been  summoned  hj  virtue  of  the  judge's  pre- 
cept; sec  109  of  the  Common  Law  Procedure  Act, 
1853,  extendi  to  criminal  cases.      The  statement  la 
the  challenge  that  there  was  not  a  precept  is  admitted 
by  the  demurrer.    There  is  nothing  in  the  Common 
Law  Procedure  Act  to  do  away  with  the  necessity  of 
the  precept,  even  where  theie  is  a  special  jury  struck 
under  the  old  system.      [^Fitzgercdd^  J.  referred  on 
this  point  to  Aldborough  v.  Bland  (7  Ir.  C.  L.  Rep.^ 
571j-     Then  with  respect  to  none  of  the  jurors  hav- 
ing been  summoned  sis  days  before  the  assises,  it  hi 
admitted  that  there  b  no  English  authority  upon  the 
point.  In  GiUeapie  v.  Cummng  (1  Cr.  and  Dix.,  CC, 
294),  a  challenge  was  taken  upon  this  point     It  is 
true  that  issue  was  taken,  but  the  array  was  quashed* 
and  the  observations  of  Pennefather,  B.  in  the  same 
case  afterwards  in  the  Court  of  Exchequer  (see  2  Ir. 
Law  Rep.,  28),  are  very  important.    The  fact  of  the 
Court  having  the  power  to  fine  the  sheriff  does  not 
prevent  the  party  from  challenging,  TTo^ars  v.  ffughu 
(2  Ir.  Law  Rep.,  362);  DuncUxlk  Western  BaUwaf 
Compahg  v.  Grau  (I  Cr.  &  Dix.,  332);  Brown  v. 
FkzgerM  (Ir.  Circuit  Cases,  483).    The  whole  ob- 
ject Is  to  Secure  a  fair  and  imp^ial  Jury;,  to  that 


^^QrvtKl^  ougbt  to  yield;  and  Bushe,  OJ.,  took  t^^t 
^^^%  ttf  I%«  DtindaOb  Wastsm  RaUwag  Con^y  v. 
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meutionedi  being  Called,  comer  aod  tbe  Mid  JohD^  Rea 
fkereapop  ia  hi«  owd  proper  persoiii  hands  in  a  chal- 
•  ta|^  Wth6  array  in  tbe  wordn  and  figures  following: 
ii*J<AB  Itoii,  attbesi^of  tbeQveen:  And  now  attbis 
i§^i  to  wit,  en  tbe  iweDftj-fiftb  day  of  Jnfy;,  one  tbonfe- 
i^a^'bandred'aiid  aiaftyOtii^       beitne,   as  w«li  is 
/4i«p«M  My  tbe  Qbeen,  by  lier  said  coroner  and  at- 
Atfhtf,  tbk  At  bM  John  Rba  in  bis  own  proper -per-, 
•00,  and'  tbei  jnrora  of  tbe- jory  empanelled  also  come ; 
sind  beridpon^  tbe  said  Jobn  Rea  cballeogcth  tbe  arri^y; 
•of  ^'said  panel  npontlie  foUowing  gronnds,  tbat  is 
fo'sky^f-^B^nee  bie  saiib  tbat  ibe  satdjdrors  so  em- 
panelled'lis  aforesaid,  were  jfiimnioned  to  serre  npoln 
said  j,nrj  for  tbe  trial  of  tb||  issnes  la  this  cause  by 
▼irtne  and  in  pursuance  of  a  writ  of  venire  fadaa^  and 
A  writ  of  distringas  jura^reet  and  not  otberwise,  <^r 
according  to  the  form  of  tbe  tttatntable  enactments  In 
that  case  made  and  provided;  and  because  tbe  said 
jury  were  not  summoned  under  any  precept  issued  by 
the  judges  of  assize  to  the  sheriff  of  the  said  county,! 
purauaut  to  tbo  proTisions  in  that  beludf  of  tbe  Com- 
mon Law  Procedure  Amendment  Act  (Ireland,  1853); 
and  because  the  said  j  urors  were  not  duly  summoned  pur- 
suant to  the  provisions  of  thei^tatnte  in  tbat  behalf  made 
.and  provided,  six  days  before  tl^e  commencement  of  the 
present  assizes  for  the .  ^d  county  of  Antrim ;  and  be- 
cause the  3aid  jurors  or  any  of  them  were  npt  duly  sum- 
^moned,  pursuant  to  the  prpvisipn^pf  the  statnte  in  that 
bnhalf  made  and  provided,  six  days. before  the  cpm- 
^  Wncement  of  the  present  pending  assies,  for  the 
>nfd  county;  and  because  tho  sheriff  of  the  said  qonnty, 
•|did  9o,t,  within  the  tjmeand  in  the  maonjBr  prescribed  by 
J ;he  statute  parsed  in ,  the  session  of  Parliament,  beld 
in  the  third  and  fourth  yefirs  of  the  reign  of  hi#  late 
M?jestyi  l^ing  William  the  Fourth,  and  entitled  *'An 
Act  for  consolidating  and  amending  the  laws  relating 
jarors  and  juries  in  Irelai^d,^'  make  put  the  special 
JMror^  M  for  i^id  connty,  and  of  which  list  so  illegally 
.tqrmed   the  jurors  so  empanelled  as  aforesaid  were 
selected;  and  because   the  jurors  so  empanelled    as 
aforesaid  were  not  taken  or  selected  from  a  special 
jnrorsMist,  made  pursuant  to  the  statute  In  that  case 
made  and  provided;  and  because  there  is  not,  nor  has 
there  been,  during  the  present  year,  any  special  jurors' 
Jiit  mnde  or:  in  existence  for  siud  county,  pursuant  to 
or  according  to  tho  pronsions  of  the  statute  in  that 
case  made  and  provided;  and  because  there  have  been 
omitted    from  tbe    special  jurors'  list  of  the  said 
county,  for  the  present  current  year,  the  names  of 
divers,  to  wit,  two  hundred  persons  qualified  and  liable 
.o  serve  on  special  juries  for  said  county,  and  named 
as  jarors  in  the  jurors'  book,  for  tbe  current  year  of 
said  county ;  and  because  the  jurors^ book  for  the  current 
3  ear  of  said  county  has  not  been  made,  purauant  to, 
'  and  in  the  manner  prescribed  by  the  last-mentioned 
'statute;  and  because  no  general  list  was  made  out  by 


in  this  cause;  and  because  tbe  said  jurors  so  < 
eited  were  ^tmckbeibre  issue  was  Joined  in  this  cause; 
and  because  issue  was  not  joined  in  this  cause,  pit- 
yions  to  tbo  24th  day  of  July,  instant,  and  the  said 
jnVy  were  Btt^uck,  and  summoned  previous  to  said  day; 
Aadjkhh  tljo  san\  Jobn  Re|i  b  ready  to  verify;  where- 
jbre  be  pray«th  jtidgmebt,  and  that  tbe  said  puiel  may 
V  ^un^hcJ— JtJidt  RiA."  And  tbcfefbri^,  the  said 
Jaones  Nagle  comeb  dnd  siiltii  that,  tbe  said  cfaalleDga 
of  tbe  said  Jpbn  Rea  Is 'not'sbttcfent  hi1a#  to  q^ 
the  arraijr  ^<^f  tbe  pariel  iaft^ald ;  and  &m  tbm  h  so 
bejces^cyyor  him,  tbe  Had  JsxAee  'NUjgfo,  norls  lia 
'obii^^tl'^by'ilie  law  of  ^th^  land,  to  knbirar  tbe  and 
a^lleiige  in  niaiiiier  Uid  fbrm  aa  it  is  'itboVt  hlki^ 
^n^  ibis  tbe  said  Jafaies  ^agle  1«  mdy  to  y^. 
Vfhkhfjtp6^  'fpt  oilf  tald  lady  the  Queen,  be  prtp 
'jndgment,  and  that  the  array  of  tbe  said  panel  may  bs 
affirmed.  And  tbVsiild  Jobn  Rea  bd^  toys,  tbat  be 
bath  above  alleged  ^ffident  matter  in  law,  fai  tbe  said 
cbklleoge,  by  him  above  inade  to  tbe  array  of  the 
panel  aforesaid,  'to  quash  tbe  array  of  tbe  said  paod, 
which  he  tbe  said  John  Rea  is  read/  to  verify— whidi 
said  matter,  the  safd  James  Nagle  does  not  deny,  nor 
in  any  manner  answer  thereto;  whereof  the  said  Jobn 
Rea,  as  before,  prayeth  judgment,  and  tbat  the  array 
of  the  said  panel  may  be  quashed.  Whereupon  all  and 
singular,  the  said  premises  being  seen  and  undei'stood, 
it  is  ordered,  considered,  and  adjudged  by  tbejoatioei 
aforesaid,  that  the  sa^.d  dcninrrer  be  allowed,  and  tbat 
the  challenge  to  tbe  array  of  him,  the  said  John  Bea, 
be  orerriil^d  and  disallowed.  lliepo^^M  then  set  out  tbe 
swearing  of  the  jnrora  and  their  findings  for  the  CrBwn 
upon  the  severial  issues.  With  reference  to  one  of  tbe 
grounds  of  challenge,  above  stated,  it  is  necessaiy  to 
say,  that  tbe  usual  formal  replications  bad  been  pot  in 
to  the  defences  filed  by  the  tntv^rser  (?id.  onto, > 
81);  and  that  on  the  morning  of  tbe  trial,  before  tbe 
case  was  gone  io^,  the  traverser  banded  in  a  demnrrer 
to  those  replications,  which  however,  the  judge  refit- 
sed  to  allow  to  be  received. 

Brewster,  Q.O.,  (with  him  Joy,  Q.O.,  ffarrisonj<i.(^ 
and  Bruce)  for  the  Crown.— The  first  cause  of  chal- 
lenge is  substantially  that  the  jurors  were  summonod 
nnder  tbe  Jury  Act,  3  &  4  Wm.,  c  9 1, and  not  under 
the  provisions  of  the  Common  Law  Procedore  Act, 
1853.  Upon  that  we  submit  in  the  firot  place,  tbat 
the  Common  Law  Procedure  Act  does  not  apply  at 
all  in  criminal  cases.  Under  the  third  section  of  tbat 
Act,  and  schedule  A,  sections  10  and  12  of  tbe  Ja^ 
Act  are  repealed,  but,  only  so  far  a«  they  ••  relate  <o 
personal  actions,  or  actions  of  ejectment  in  the  superior 
courts  of  law."  Section  109  aays,  thaf^nojmy 
process  shall  be  necessary  or  used  in  any  ^action.**  A 
crimmal  Information  is  not  an  action  within  the  mean- 
ing of  tbe  Act.    The  next  part  of  the  section  enactt, 

„ ^    that  "the  precept  issued  by  tbe  judge  of  aasiie  to 

the  ju;itices  at  special  sessions  for  said  county  of   tbe  sheriff  to  summon  jurors  for  the  assises  aball 


Antrim,  or  any  of  them,  containing  the  name  or  names 
of  any  person  or  persons  qualified  to  serve  as  jurors  for 
said   county,  for  the  present  year;  and  because  there 

'  was  no  general  list  whatever  made  out,  oontaining 
the  names  of  the  persons,  or  of  any  person  or  persons 
qnalified  to  serve  as  jiirdrs  for  the  present  current 
year,  for  said  county,  by  the  justices  of  said  county, 

'or  any  of  tliera;  and  because  issue  is  not  yet  joined  facicu, 


direct  that  the  jurors  be  summoned  for  the  trial  of  all 
issues,  whether  civil  or  criminal,  which  may  come  on 
at  the  assizes."  There  id  no  averment  m  the  challenge 
that  a  precept  did  not  issue.  It  must  thcrefoie  be 
taken  that  there  whs  a  sufficient  aummona  [^ 
gerald,  •/.— The  averment  on  the  record  tbit  tbe 
jurors  were  surainoncd  by  virtue  of  a  writ  of  r^^ 
and  a  writ  of  distringas  juraiwss  and  ngl 


tHB  iftisH  ivnlst. 
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oUienrisd,  is  inconsisteiit  with  there  haviag  been  a 
precept  j     In  point  of  ^et  there  were  both,  bnt,  we 
ftiy,  that  at  all  events  the  Common  Law  Procedare 
Act  does  not  apply  in  criminal  cases.       There  is  no 
repeal  of  the  old  jary  process  as  to  criminal  issues. 
Ko  matter  how  th%  jnry  was  empanelled,  the  jndge's 
precept  wonld  have  been  an  authority  to  the  sheriff 
to  rctttra  a  jury.— O'iVoM  y.  The  Queen  (4  Ir.  0.  L. 
Bep.  221).      Ifth^re  is  any  case  in  which  a  jury 
tt^  be  sammoned  by  temre  the  challenge  was  bad. 
Ttti  is  a  diallenge  to  the  array:  we  say  that  the 
jrond  alleged  was  not  matter  of  challenge  at  all.    A 
ebilleli^  to  the  anray  mnst  be  for  some  improper  act 
ortUoJS  done  by  the  sheriff;  pot  for  something  ante- 
eedenft  to  his  being  pat  in  motion,  and  to  which  he 
las  BOthing  to  say.— 7^0  Q/a^n  v.  O'ConneU  (1 1 
CL  &  Fin.;  342.)    The  third  and  fourth  causes  of 
challenge  are  sdbstantially  the  same,  except   that 
in  ih«  fourth  the  words  "or  any  of  them''  occur. 
Upon  these  two  gronndis  the  real  question  is  whether 
the  IBlh  section  oftheJnryAct  is  mandatory  or 
directory.     Under  that  section  each  juror  is  to  be 
flammoned  six  days  at  least  before  the  day  on  which 
he  is  to  attead.    The  section  is  directory  only.    The 
irst  ststvta  on  the  sabject  of  juries  is  the  42nd  Edw. 
Ill,  e.  1 1.     It  has  been  held  that  though  that  statute 
directs  that  **  the  sheriflh  array  the  panels  in  assises, 
four  days  at  least  before  the  sessions  of  the  justices,'' 
yet,  if  the  panel  was  arrayed  two  days  before  the 
anitefly  that  wonld  be  snficient  **  because  where  the 
•tatata  is  in  the  affirmative  that  does  not  take  away 
the  oaoAioa  law.'' — Br.  Abr.  Partement  et  Statutes^ 
pL  70.    Edwardea  v.  Hardinge  (Vem.  8i  Scr.  99), 
dting  Lessee  Metge  ▼.  CosteUo,  is  an  authority  that 
■en  somraoniiig  of  jurors  is  no  cause  of  challenge  of 
the  array.  Cmespie  y.  Gumming  (I  Gr.  k  Dtx.  C.  0. 
2iH)  will  be  cited  on  the  6ther  side;  it  was  a  Nisi 
Priofl  case,  aad  the  question  was  not  argued  there:  the 
case  oanie  on  aflerwards  before  the  Court  of  Exchequer 
oa  a  qaestion  of  costs,  when  the  point  as  to  the  summons 
ad  not  arise—See  2  Ir.  L.  R.  28.     The  Dundalk 
MaSway  Ctmpang  v.  Gray  (I  Or.  &  Dtx.  G.  G.  332) 
which  will  be  cited  on  the  other  side  is  not  an  authority 
for  anything.     In  Ronatfne  v.  Elliott  (Ir.  C.  0.  215), 
the  qoestioB  was  not  argued.      Lord  Kingston  v. 
Dw^  (Ir.  C.  C.  517)>  was  a  fictitious  case,  got  np 
to  get  rid  of  a  difficulty  in  another  case. — Broum  v. 
FSUgerald  (Ir.  0.  C.  483);  Nowlan  v.  The  King  (I 
Hac&.  d^  Br.  164).     The  statute  never  was  intended 
to  be  compulsory  or  mandatory. — The  King  y.  Ed- 
wstmds  (4  B.  and  Aid.  471)  is  a  powerful  negative 
anthority  in  onr  favour.     Other  cases  npon  the  ques- 
tion, whether  a  statute  is  directory  or  mandatory,  and 
hi  car  fiivonr,  are.  Lessee  the  Chvemon  of  Sir  Pat- 
Hot  Dwm^s  Hospital  v.  Dowling  (Batty  296) ;  Qtitn 
T.  AldweU  (Batty  339);  Gardiner  t.  BUsinUm (1  Ir. 
Cl^  B.  64).  fintat  an  events  the  cases  otHdgesx.The 
nd 


_  FogaHjf  V.   The  Queen  (10  Ir.  L;  Rep. 

&),  form  a  direct  and  solemn  anthority  that  the  I8th 
aMioB  (H* the  3  lb  4  Wm.  IV.  c.  9 >,  is  tiot  raandat6ty» 
msA  doee'  not  apply  in  criminal  cases.  The  fifth  caitse 
of  dhalleiige  b  an  assumption  without  watrant;  for 
there  b  ao  allegation  on  the  record  that  thb  was  a 
gpe^idjiuy.  ^niere  U  no  averment  thai  there  was 
anj  apedal  jnronT  booh  or  list»  and  the  Coart  cannot 


presnme  either.  It  is  perfectly  ppssible  that  there 
was  no  special  jurors'  book,  and  yet  there  might  be  a 
good  special  jury — St.  4  &  5  Wm.  IV.  c.  8,  a.  2.  We 
also  insist  that  s.  24  of  St  3  ^4  Wm.  iy.,,c.  91,  b 
purely  directory.  The  ground  of  challenge  is  had  sJso 
on  the  ground  that  it  doed  not  specify  any  names.  — 
R^na  V.  Conrahy  (1  Cr.  &  Dix.  C.Q.  56).  Tha 
judgmenuin  O'Connell  v.  The  Queen  of  Tinia\  0.  X 
(1 1  CI.  <&  Fin.  248),  and  of  Lord  Denman  (1 1  CI.  <ft 
Fin.,  364)  are  very  important  on  this  part  of  the 
case.  The  other  grounds  of  the  challen^Q  are  plainly 
bad.  The  thfrteedth  if  anything,  is  ground  of  error 
not  of  challenge.  The^  as  tQ  the  nature  and  form  of 
the  entire  challen^;  it  puts  iirsome,  things  which  are 
essentially  bad:  we  could  not  take  issue  on  some  of 
the  grounds  only;  the  challenge  cannot  be  taken  dis- 
tributively.  If  part  of  it  is  bad  the  whole  must  fall 
No  difficulty  can  arise  from  holding  that  section  18  b 
directory  only.  If  there  b  any  misfeasance  on  the 
part  of  the  sheriff  the  Court  has  jurisdiction  to  set 
aside  the  entire  of  the  proceedings. 

Serjeant  Armstrong  and  M'Mahon  for  the  defen- 
dant.— Is  it  true  to  say  that  a  challenge  to  the  array 
will  lie  only  for  anindifierency  on  the  part  of  the 
sheriff?    It  b  true  that  the  sheriff  has  nothing  to  do 
with  the  formation  of  the  jurors^  book*      That  b  the 
duty  of  the  clerk  of  the  peace,  and  the  sheriff *8  duty 
b^ns  only  when  the  jurors*  book  b  given  to  him; 
but  it  wonld  be  strange  if  a  challenge  to  the  array  did 
not  lie,  no  matter  how  oormpt  might  be  the  formatioa 
of  the  books.     From  the  judgments  of  Lords  Deo- 
man,  Cottenham,  and  Campbell  in  O'Connell  v.  THe 
Queen,  it  appears  that  it  was  the  ppinion  of  those 
lords  that  the  right  of  challenge  to  the  array  was  not 
confined  merely  to  cases  of  onljidifierency  in  the 
sheriff     Lord  Denman  thought  the  tme  principle  of 
the  challeuge  to  be  ^*  the  security  of  the  parties  that 
a  jury  shaU  be  fairly  taken*''      Then  the  jury  ought 
to  have  been  summoned  bj  virtue  of  the  judge's  pre- 
cept; sec  109  of  the  Common  Law  Procedure  Act» 
1853,  extendi  to  criminal  cases.      The  statement  ia 
the  challenge  that  there  was  not  a  precept  is  admitted 
by  the  demnrrer.    There  b  nothing  in  the  Common 
Law  Procedure  Act  to  do  away  with  the  necessity  of 
the  precept,  even  where  theie  b  a  special  jury  struck 
under  the  old  system.      {^Fitzgeraldf  J",  referred  on 
this  point  to  Aldborough  v.  Bland  (7  Ir.  C.  L.  Rep., 
571>     Then  with  respect  to  none  of  the  jnrors  hav- 
ing been  snoSmoned  sis  days  before  the  assises,  it  is 
admitted  that  there  b  no  English  authority  upon  the 
point.  In  OiUespie  v.  Gumming  (1  Cr.  and  Dix.,  C.C, 
294),  a  challenge  was  taken  upon  this  point     It  b 
true  that  issue  was  taken,  bat  the  array  was  quashed* 
and  the  observations  of  F'ennefather,  B.  in  the  same 
case  afterwards  in  the  Court  of  Exchequer  (see  2  Ir. 
Law  Rep.,  28),  are  very  important.    The  fact  of  the 
Court  having  the  power  to  fine  the  sheriff  does  not 
prevent  the  party  from  challenging.  Waters  v.  Hughes 
(2  Ir,  l^vr  Repn  362);  Dundalk  Western  Railway 

ComtiAiiy  ^-  ^^9  (^  ^^-  *  ^**»  ^^^)'  ^^^'^  ^• 
PV«^^  •    .t^  rtV.  (Mrcmt  Cftiiftfl.  483^     The  wbolA  ob- 


Fitz^^JlJi  (^IV.  (Sfcuit  Cases,  483).    The  whole  ob- 
je^T^^  to  ^^^^"^  *  ^^^^  ^^^  impartial  jury;,  to  th|it 
ovii  U    >n^  ^^^  ^^  V!^^^'^  ^^^  Bushe,  OJ.,  took  that 
'  ►  (fhs  DtttidoDb  Western  BaUway  Company  v. 


i^ed  \2ha!b  a  |nvor  cannot  be  fined  for 
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fioentioiied^  being  called,  comer  and  tbe  said  Johir  Rea 
fliereii|K>p  ia  hfe  owd  proper  pereoa,  bands  in  a  chal- 
^  lifi|^^t<^tli^  array  In  tbe  worda  and  fignres  tbllowing: 
<^  J<Ab  Raa,-  at  the  si^  of  the  Queen :  A  nd  iiow  at  tbiq 
«i|^»  to  wit,  on  tbe  iwenftj-fifth  day.of  Jbfy^  one  ihona- 
•^ia^il'baBired''abd  'ei:ii^tyJklHree^  .^ine,  lis  ,w«ll  ks 
r^vraaid  My  tbe  Qbeen,  by  lier  satd  <k>roBer  and  at- 

•  iWaeyv-itt  AiOBald  John  Rea  In  his  own  proper  ^ler- 
•00,  and'  tie  jnrors  of  the- jbry  empanelled  also  <^me ; 
sjnd  bereilpoD  the  said  Jobn  Rea  cballeogcth  tbe  ar^ay; 
•of^  Mid  patted  tfponfliefolk>wii^^  tbkt  >i 
io  sky^-^B^nae  bis  sid^b  that  ibe  satdjofors  so  em 
paneHed  is  aferesaidt  were  '^mnionisd  to  sdrre  opotn 
saidj,nry  for  tbe  trial  of  tb(|  issues  in  this  cause  by 
▼irtne  and  in  pnrsnance  of  a  writ  oivernnfddaa^  and 
a  writ  of  distrinwiB  jura^rei^  and  not  otherwise*  <^r 
according  to  the  form  of  tbe  ^atntabie  enactments  in 
that  case  made  and  provided ;  and  because  tbe  saidi 
jnry  were  not  summoned  under  any  precept  issued  by| 
tbe  judges  of  assize  to  the  sheriff  of  tbe  said  county,! 
pnranant  to  tbo.proTi^ions  in  that  behalf  of  the  Com- 
mon Law  Procedure  Amendment  Act  (Ireland,  1853); 
and  because  the  said  jurors  were  not  duly  summoned  pur- 
suant to  the  provisions  of  th^  statute  in  that  behalf  made 

,  aud  provid^,  six  days  before  tl^e  commencement  of  the 
present  assizes  for  the .  ^d  coninty  of  Antrim;  and  be- 
cause the  said  jnrors  or  any  of  them  were  not  duly  sum- 
^uioned,  pursuant  to  the  prpvision^  of  the  statnte  in  that 
.boUaif  madjB  and  provided,  six  days  before  the  cpm- 
>[iacricoment  of  the  present  pending  assises,  for  the 
V  f.ifd  copiity ;  and  because  the  sheriff  of  the  said  Qounty, 
•|i)id  9o.t,withiu  the  tjmeaud  in  the  mannjBr  prescribed  by 
^|he  statute  passed  in  the  session  of  Parliamont,  held 
in  the  third  and  fourth  yefirs  of  the  reign  of  his  late 
Mfjestyi  l^ing  William  theFoqith,  and  entitled  ''An 
Act  for  con^Iidating  and  amending  the  laws  celating 
jfirors  and  Juries  in  lrelai;i(],^'  make  put  the  special 
juror^  M  for  i^id  conuty,  and  of  which  list  so  illegally 
.formed  the  jurors  so  empanelled  as  aforesaid  were 
selected;  and  because  the  jurors  so  empanelled    as 
aforesaid  were  not  talcen  or  selected  from  a  special 
jnrorsMist,  made  pursuant  to  the  statute  io  that  case 
made  and  provided;  and  because  there  is  not,  nor  has 
there  been,  during  the  present  year,  any  special  jurors^ 
W^  made  or:  in  existence  for  said  county,  pursuant  to 
or  according  to  the  provisions  of  the  statute  in  that 
case  -made  and  provided;  and  because  there  have  been 
omitted    from  the   special  jurors'  list  of  the  said 
county,  for  the  present  current  year,  the  names  of 
'  divei-s,  to  wit,  two  hundred  persons  qualified  and  liable 
.o  serve  on  special  juries  for  said  county,  and  named 
as  jurors  in  the  jurors'  book,  for  the  current  year  of 
said  county ;  and  because  the  jurors'  book  for  tbe  current 
3  ear  of  said  county  has  not  been  made,  pni*suant  to, 
'  and  in  the  manner  prescribed  by  tbe  last-mentioned 
'statute;  and  because  no  general  list  was  made  out  by 
the  justices  at  special  sessions  for  said  county  of 
Antrim,  or  any  of  them,  containing  the  name  or  names 
of  any  person  or  persons  qualified  to  serve  as  juroi*s  fur 
said   county,  for  the  present  year;  and  because  there 

•  was  no  general  list  whatever  made  out,  containing 
the  names  of  the  persons,  or  of  any  person  or  persons 
qualified  to  serve  as  jurors  for  the  present  current 
year;  for  said  county,  by  the  justices  of  said  county, 

'or  auy  of  tiiera ;  aiul  because  issue  b  not  yet  joined  facicu,  and  a 


In  this  cause;  and  because  the  said  jnrors  so  empan- 
elled were  ^tmckbeibre  issue  was  joined  in  this  cause; 
and  because  issue  was  not  joined  in  this  csmae,  prb- 
yioiis  to  tbo  24th  day  of  July,  instant,  and  the  said 


juty  were  struck,  and  summoned  prevtons  to  aaidday; 
and  ,thb/tUe  jMid  Joba'Refi  is  ready  to  verity ;  where- 
We  he-prayetb'jtrdgmetit,  and  that  tbe  aaid  panel  may 
*^bo  ^u^tred— ^loHif  ttsA."  And  tbcfefbr^,  the  said 
James.^agle'cbmeb  knd  siiltii  thai  the  said  challenge 
of  fhe'kaid  jpbn  Rea  is  not'abAcient  hi  1a#  io  qiiasb 
the  arratjr^bf  tbe  pariel  a&^esatd;  and  that  fbers  is  no 
iiejcessltyyorbim,  tbe  said  JadiM  Ni^  nor  Is  lie 
'obii^6il  by  the  law  of  the  hmd,  to  kbbif^r  she  tM 
(ili^nett^  til  hiaiib^r  Uid  fbrm  aa  His  dbo^  klleged. 
Unid  ibis  tbe  said  Jabes  Nagle  U  fMriiy  to  Tetify. 
Wbiredpdb 'fojir  odf  ^aid  hdj  the  Queen,  be  pmya 
'judgment,  and  that  the  array  of  tbe  said  ppbel  may  be 
affirmed.  And  tbi)'sii!d  John  Rea  here  sajrs,  that  he 
bath  above  alleged  '^ffident  matter  in  law,  in  the  said 
cbldlebge,  by  him  above  inade  to  tbe  array  of  the 
panel  aforesaid,  'to  quash  the  array  of  tbe  said  pand, 
which  he  the  said  John  Rea  is  ready  to  verify— ^wbidi 
Md  matter,  ttie  ssfd  «Tames  Nagle  does  not  deny,  nor 
in  any  rasnner  answer  thereto;  whereof  the  said  John 
Rea,  as  before,  prayeth  judgment,  and  that  the  array 
of  the  said  panel  may  be  quashed.  Whereupon  aU  and 
singular,  the  said  premises  being  seen  and  understood, 
it  is  ordered,  considered,  and  adjudged  by  the  justices 
aforesaid,  that  the  sard  demurrer  be  allowed,  and  that 
the  challenge  to  tbe  array  of  him,  the  said  John  Rem, 
be  orerr  u  led  and  disallowed.  The  postea  then  set  out  the 
swearing  of  the  jurors  and  their  findings  for  tiie  down 
upon  the  iieventl  issues.  With  reference  to  one  of  tbe 
grounds  of  challenge,  above  stated,  it  is  necessary  to 
say,  that  the  usual  formal  replication?  bad  been  pot  m 
to  the  defbnces  filed  by  the  traverser  (vid.  atOeyp. 
81);  and  that  on  the  morning  of  tbe  trial,  before  the 
case  was  gone  i  Ao,  the  traverser  banded  In  a  demnrrer 
to  those  replications,  which  however,  the  judge  refa- 
sed  to  allow  to  be  received. 

Brewster,  Q.O.,  f  with  him  Joy,  Q.C,  Harrison,  Q.O, 
and  Bruce)  for  the  Crown. — The  first  cause  of  chal- 
lenge is  substantially  that  the  jnrors  were  summoned 
under  the  Jury  Act,  3  &  4  Wm.,  c  91, and  not  under 
the  provisions  of  the  Common  Law  Procednre  Act, 
1853.  Upon  that  we  submit  in  the  first  pfau^  that 
the  Common  Law  Procedure  Act  does  not  apply  at 
all  in  criminal  cases.  Under  tbe  third  section  of  that 
Act,  and  schedule  A,  sections  10  and  12  of  the  Jury 
Act  are  repealed,  but,  only  so  far  as  they  •*  relate  to 
personal  actions,  or  actions  of  ejectment  in  the  superior 
courts  of  law."  Section  109  flays,  that**  no  jury 
process  shall  be  necessary  or  used  in  any  action."  A 
criminal  Itiformation  is  not  an  action  within  the  mean- 
ing of  tbe  Act.  The  next  part  of  the  section  enacti, 
that  **the  precept  issued  by  the  judge  of  asdae  to 
tbe  sberiflf  to  summon  jurors  for  the  assizes  shall 
direct  that  the  jurors  be  summoned  for  tbe  trial  of  all 
issues,  whether  civil  or  criminal,  which  may  come  on 
at  the  assizes."  There  is  no  averment  in  the  challenge 
that  a  precept  did  not  issue.  It  must  therefore  be 
taken  that  there  was  a  sufficient  summons.  [jFWr* 
gerald,  J, — The  a  verment  on  the  record  that  tbe 
jurors  were  suroiuoncd  by  virtue  of  a  writ  of  osntra 
writ  of  distringas  juratores  and  not 
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otherwise,  is  inconsistent  with  there  having  been  a 
precept]     In  point  of  fact  there  were  both,  bnt,  we 
eay,  that  at  all  events  the  Common  Law  Procedure 
Act  does  not  apply  in  criminal  cases.      There  is  no 
repeal  of  the  old  jnry  process  as  to  criminal  issaes. 
Ko  matter  how  th%  jury  was  empanelled,  the  judge's 
precept  wonid  have  been  an  anthorlty  to  the  sheriff 
to  return  a  jnry.— 0*iV«7/  v.  The  Queen  (A  Ir.  0.  L. 
Rep.  221).      If  there  is  any  case  in  whichajary 
might  be  summoned  by  tenire  the  challenge  was  bad. 
This  h  a  challenge  to  the  array:  we  say  that  the 
gnnrnd  alleged  was  not  matter  of  challenge  at  all.   A 
tballetage  to  the  amy  mnst  be  for  SQme  Improper  act 
'or  thing  done  by  the  sheriff;  pot  for  something  aate- 
oedenft  to  his  being  pat  in  motion,  and  to  which  he 
has  BOthing  to  stLj.—Tke  Queen  v.  O'ConneU  (1 1 
CL  k  Fin.,  342.)    The  third  and  fourth  causes  of 
challenge  are  substantially  the  same,  except   that 
in  th€  fourth  the  words  ^' or  any  of  them''  occur. 
Upon  these  two  grounds  the  real  question  is  whether 
the  18lh  section  of  the  Jnry  Act  is  mandatory  or 
directory.     Under  that  section  each  juror  is  to  be 
rammoned  six  days  at  least  before  the  day  on  which 
lie  is  to  attend.    The  section  is  directory  only.    The 
trst  Btatnte  on  the  subject  of  juries  is  the  42nd  Edw. 
Ill,  e.  IK     It  has  been  held  that  though  tbat  statate 
directs  that  **  the  sheriflh  array  the  panels  In  assises, 
four  days  at  least  before  the  sessions  of  the  jnstices,'' 
yet,  if  the  panel  was  arrayed  two  days  before  the 
asMtes,  tkat  would  be  snficient  *'  because  where  the 
statute  is  in  the  affirmative  that  does  not  take  away 
tiM  commou  law.'* — Br.  Abr.  Parhment  et  Statutes^ 
pL  70.    Edwardea  v.  Hardtnge  (Vem.  8i  Scr.  99), 
citing  Lessee  Metge  v.  Castellot  h  an  authority  that 
Mu  snmmoniiig  of  jurors  is  no  cause  of  challenge  of 
the  array.  OiUeepie  v.  Cummng  (1  Or.  fr  Dtx.  C.  0. 
2iM)  will  b6  cited  on  the  6ther  side;  it  was  a  Nisi 
Prina  case,  aud  the  question  was  not  argued  there:  the 
ease  came  on  afterwards  before  the  Court  of  Exchequer 
on  a  question  of  costs,when  the  point  as  to  the  summons 
did  not  arlsc—See  2  Ir.  L.  R.  28.     The  DundoUc 
RaSway  Compare  v.  Oray  (I  Or.  &  Dix.  0. 0.  332) 
which  will  be  cited  on  the  other  side  is  not  an  authority 
Ibr  anything.     In  Ronapte  v.  EUioU  (Ir.  C.  0.  215), 
tiie  qnestioii  was  not  argued.      Lord  KingeUm  v. 
Dwyer  (Ir.  C.  C.  517),  was  a  fictitious  case,  got  np 
to  get  rid  of  a  difficulty  in  another  case. -^Broum  v. 
Fitzgerald  (Ir.  0.  C.  483);  Nowlan  v.  The  King  (I 
Huds.  &  Br.  164).     The  statute  never  was  intended 
te  be  compulsory  or  mandatory. — The  King  v.  Ed- 
monds (4  B.  and  Aid.  471)  is  a  powerful  negative 
authority  in  our  favour.     Other  cases  upon  the  ques- 
tion, whether  a  statute  is  directory  or  mandatory,  and 
in  our  favour,  are.  Lessee  the  Oovemors  (^Sir  Pat- 
tide  Dwnn^s  Hospital  v.  ThwUng  (Batty  296) ;  Qutn 
T.  AldweU  (BMj  339) ;  Gardiner  v.  Blesinum  (1  In 
Oil.  R.  64).  fiat  at  all  events  the  cases  otffd^es  v.  ne 
Queed  and  Fogarijf  v.   The  Queen  (10  Ir.  LL  Rep. 
ftB),  form  a  direct  and  solemn  anthorit^  thitt  the  l8th 
aeetioD  df  the  9  lb  4  Wm.  IV.  c  9 1,  is  niot  raandatbf^, 
Md  does'  not  apply  in  criminal  cased.     The  fifth  cause 
of  dialleiige  b  an  assumption  without  watrant;  for 
thefeb  soallogation  on  the  record  that  this  was  a 
gpeebd  jiuy.    'Hiere  is  no  averment  that  tters  was 
•aj  special  juronT  book  or  list»  and  the  Court  cannot 


presume  either.  It  ts  perfectly  ppssiblethat  there 
was  no  special  jurors^  book,  and  yet  there  might  be  a 
good  special  jury — st.  4  &  5  Wm.  IV.  c.  8,  s,  2.  We 
also  insist  that  s.  24  of  St.  3  a^  4  Wm.  iy.,,c.  91,  is 
purely  directory.  The  ground  of  eballenge  is  had  dso 
on  the  ground  that  it  doed  not  specify  any  names.  «- 
RSgina  v.  Conrahy  (1  Cr.  &  Dix.  CO  56).  Tha 
judgment|in  O'Connelty,  The  Qwee;*  of  Tipdal  O.Jf. 
(1 1  Gl.  &  Fin.  248),  and  of  Lord  Penman  (1 1  CI.  <ft 
Fin.,  354)  are  very  important  on  this  par(  of  the 
case.  The  other  grounds  of  the  challen^i^  are  plainly 
bad.  The  thirteedth  if  anything,  is  groqud  of  error 
not  of  ohallengeL  Th^lii  as  tQ  the  nature  and  form  of 
the  entire  challen^;  It  puts  iir  some,  things  which  are 
essentially  bad:  we  codd  not  take  issue  on  some  of 
the  grounds  only;  the  challenge  cacjiot  be  taken  dis- 
tributively.  If  part  of  it  is  bad  the  whole  mnst  fall. 
No  difficulty  can  arise  from  holding  that  section  18  is 
directory  only.  If  there  is  any  misfeazance  on  the 
part  of  the  sheriff,  the  Court  has  juiisdlctipn  to  set 
aside  the  entire  of  the  proceedings. 

Serjeant  Armstrong  and  M'Mahon  for  the  defen- 
dant.— Is  it  true  to  say  that  a  challenge  to  the  array 
will  lie  only  for  unindifferency  on  the  part  of  the 
sheriff?    It  is  true  that  the  sheriff  has  nothing  to  do 
with  the  formation  of  the  jurors*  book.      That  is  the 
duty  of  the  clerk  of  the  peace,  and  the  sheriff's  duty 
b^in^s  only  when  the  jurors*  book  is  given  to  him; 
but  it  would  be  strange  if  a  challenge  to  the  array  did 
not  lie,  nd  matter  how  corrupt  might  be  the  formation 
of  the  books.     From  the  judgments  of  Lords  Deo- 
man,  Cottenham,  and  Campbell  in  0*Connell  v.  THe 
Queen^  it  appears  that  it  was  the  opinion  of  those 
lords  that  the  right  of  challenge  to  the  array  was  not 
confined  merely  to  cases  of  unindifienency  in  the 
sheriff     Lord  Denmaa  thought  the  true  principle  of 
the  challenge  to  be  ^*  the  security  of  the  parties  that 
a  jury  ShaU  be  fidrly  taken.''      Then  the  jnry  ought 
to  have  been  summoned  bj  virtue  of  the  judge's  pre- 
cept; sec  109  of  the  Common  Law  Procedure  Act, 
1853,  extendi  to  criminal  cases.      The  statement  in 
the  challenge  that  there  was  not  a  precept  is  admitted 
by  the  demurrer.    There  is  nothing  in  the  Common 
Law  Procedure  Act  to  do  away  with  the  necessity  of 
the  precept,  even  where  theie  is  a  special  jury  struck 
under  the  old  system.      {^Fitzgercdd^  J^  referred  on 
this  point  to  Aldhorough  v.  Bland  (7  Ir.  C.  L.  Rep.i 
571]*     Then  with  respect  to  none  of  the  jurors  hav; 
ing  been  suoSmoned  sis  days  before  the  assises,  it  hi 
admitted  that  there  is  no  English  authority  upon  the 
point.  In  Oiilespie  v.  Gumming  (1  Cr.  and  Dix.,  CC, 
294),  a  challenge  was  taken  upon  this  point     It  is 
true  that  issue  was  taken,  but  the  array  waa  quashed* 
and  the  observations  of  Pennefather,  B.  in  the  same 
case  afterwards  in  the  Court  of  Exchequer  (see  2  Ir« 
Law  Rep.,  28),  are  very  important.    The  fact  of  the 
Court  having  the  power  to  fine  the  eheriff  does  not 
prevent  the  party  from  challeuging.  Waters  v.  Hughes 
(2  ir.  Law  Rep.,  362);  Dundalk  Western  BaUwajf 
Company  y.  Ordy  (1  Cr.  &  Dix.,  332);  Brown  v. 
FUsgiordld  (Ir.  Circuit  Cases,  483).    The  whole  ob- 
ject Is  to  Secure  a  fair  and  impartial  Jury;,  to  that 
(iverything  ought  to  yields  and  Bushe,  0*J.,  took  ii\'Ai 
Tiew  in  The  DumUk  Western  Railway  Company  v. 
[  Oray.    It  IS  settled  that  a  juror  cannot  be  fined  for 
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toon-attendftnde  onleaa  he  has  been  aommoDed  six  days 
before  the  assises.  Upon  the  next  ground  of  chal- 
lenge, s.  24  of  the  3  &  4  Wm.  4,  c.  91f  is  important 
It  is  said  on  the  other  side  that  there  is  no  averment 
that  there  was  a  jnrors'  book*  That  is,  the  Ck>art  is 
asked  to  assume  that  all  the  officials  charged  with 
making  Out  the  lists  neglected  their  dntj.  The  pre- 
sumption is  that  the  duty  was  done.  As  to  the 
names  of  the  two  hondred  jarors,  who  we  saj  were 
omitted,  not  being  specified,  what  differen<A  can  that 
make?  The  affirmative  of  the  issae  lies  on  the  tra- 
Terser,  and  unless  he  is  in  a  position  to  give  a  name 
and  go  on  with  it,  he  mnst  fitlL  Then  as  to  the  ju- 
rors' book  not  being  made  oat  aa  prescribed  in  the 
statute,  it  mnst  be  presumed  that  there  was  a  jurors' 
book;  the  demurrer  is  an  admission  both  that  there 
was  a  book,  and  that  it  waa  not  made  ont  acconling 
to  the  statute.  The  case  of  Fogariy  and  Hayta  y.  The 
Queen,  cited  on  the  other  side,  has  no  bearing  here. 
The  objection  there  was  thait  aJU  the  jnrors  were  not 
summoned  six  days  before  the  assiaes.  Here  it  is 
that  none  of  them  were  so  summoned.  The  King  y. 
Nowlan  establishes  nothing  as  to  this  case.  The  re- 
sult of  all  the  authorities  is  to  show  that  the  trial  here 
was  coram  non  judice — Rojtra  v.  Smith  (1  Ad.  and 
Ell.  772);  Stainer  y.  James  (Gro.  £lia.  311);  Bech- 
nam  y.  Rye  (Gro.  Eliz.,  587);  BlodwdL  v. 
Brown  (4  Taunt  470);  Rea  v.  Waring^  cited 
in  King  y.  Perry  (5  T.  R.  463);  1st  Chitty*s 
Archb.  870;  Farmery.  Mountford{s  M.&W.  266;; 
CroMe  v.  Murphy  (8  Ir.  0.  L.  It  901);  Fon- 
Uanque  v.  Lee  (7  Ir.  G.  L.  R.  550);  Re  FitzgeraWs 
Estate  (11  Ir.  Gh.  R.  278);  Re  Cfrispxs  Estate  (7 
Ir.  Jnr.  K.S.  1 19).  The  tender  of  the  demurrer  to 
the  replications  was  good  at  any  time  before  the  trial, 
there  being  no  rule  to  rejoin* , 

Joy.  Q.G.,  in  reply,  referred  to  Go.  Litt.  156  (a); 
Mdore  y.  (TReiUy  (6  Ir.  Jnr.  60);  The  Queen  y. 
O'Connetl  {Armstrong  and  Trevor,  p.  37);  Rollers 
Abridgment,  Trial,  642. 

CVir.  adv.  vult, 

Jan,30th, — Leprot,  CJ — -In  this  cases  motion  has 
f>eeR  made  for  a  venire  de  novo  upon  the  ground  of  the 
erroneous  decision  of  the  learned  judge  who  tried  the 
«ase,  in  allowing  a  demurrer  put  in  by  the  Crown  to 
a  challenge  to  the  array  taken  by  the  defendant.  We 
are  all  of  opinion  that  the  motion  should  be  refused, 
and  I  will  now  state  the  reasons  which  have  influ- 
enced my  judgment  at  least,  in  coming  to  that  deci- 
sion. First,  there  is  the  principle  that  no  challenge 
to  the  array  can  be  taken,  except  upon  the  ground  of 
nnindifferency,  or  some  other  personal  matter  in  the 
aheriffi  There  is  the  very  highest  authority  for  that 
statement,  following  np  the  ancient  law  which  I  mnst 
say  was  so  fully  and  so  correctly  brought  before  the 
Cpnft  In  the  reply  by  Mr,  Joy»  tjbat  I  will  not  go  into 
it,  especially  as  I  have  before  me  the  authority  of  the 
eleven  judges  of  England,  as  given  by  the  Gbief  Jus- 
tice in  the  House  of  Lords  upon  the  case  which  was^ 
strange  to  say,  cited  as  an  authority  for  sustaining  the 
fourteen  objections  which  have  been  taken  to  the  ar- 
ray in  this  c&se.  The  case  to  which  I  allude  is  the 
case  df  The  (iueen  v.  O^Connell,  and  it  is  cnrions  to 
.see  how  the  preseut  6t)jectious  on  the  record  to  this 


array,  are  bnt  a  variation  to  a  certain  extent  of  the 
objections  that  were  taken  to  the  array  in  that  case. 
Some  small  variations  there  are,  but  not  an  essential 
difference  between  the  grounds  that  were  taken  ja 
that  case  and  in  the  present;  and  as  I  have  the  an- 
thority,  such  an  authority  as  that,  I  should  consider 
it  a  waste  of  time  if  I  were  to  go  fbrther,  which,  how- 
ever, I  am  prepared  to  do  if  I  thought  it  necessary,  to 
show  that  the  Act  of  Parliament^  the  Jury  Act,  opon 
which  these  objections  purported  to  be  founded,  is  not 
mandatory,  but  directory,  and  to  shew  the  absurdity 
which  would  follow,  if  alt  the  proceedings  in  a  cause 
were  to  be  set  aside  on  account  of  there  being  a  single 
departure  from  the  number  of  details,  the  nnmW  of 
acts  to  be  done  by  persons  none  of  whom  are  the 
officers  of  the  sheriff,  the  person  who  originates  the 
proceedings  not  being  the  sheriff  himself,  bnt  being 
the  consUble  and  the  Clerk  of  the  Peace,  and  thdr 
subordinates.  The  notion,  therefore,  that  an  error  bj 
a  single  one  of  these,  the  omission  or  iptrodnctioii  of 
a  name  that  should  not  be  introdnced  or  omitted,  is 
to  set  aside  the  whole  array,  is  so  monstrous  thai  I 
should  say  the  Act  of  Parliament  ,on  the  face  of  it* 
could  not  for  a  moment  sustain  such  an  idea  as  thai 
not  a  case  could  be  tried  through  the  conntry  if  a  aia- 
gle  name  was  omitted  from  the  jnrors*  book.  Well* 
I  shall  now  proceed  to  advert  to  the  question  that  was 
put  by  the  House  of  Lords  to  be  considered  by  the 
judges,  and  to  which  an  answer  was  given  by  the 
Ghief  Justice  of  England,  whether  there  was  anf 
ground  for  reversing  the  judgment  on  any  of  the  ob- 
jections to  the  array  in  that  case.  1  find  the  ^nswei" 
in  page  246  of  11  Gierke  and  Finnelly,  given  by  the 
Ghief  Justice  of  England,  in  which  he  goes  into  the 
law  at  length,  and  shows  that  no  challenge  can  be  ta- 
ken to  the  array,  but  f9r  nnindifferency  or  other  per- 
sonal default  in  th^  sheriff,  and  the  law  is  the  same 
in  England,  although  the  persons  there  to  make  np 
the  juries  are  different  from  those  who  are  charged 
with  that  duty  here.  The  same  point  had  been  deci- 
ded in  a  case  in  4  B.  &  Aldn  which  goes  into  the 
whole  law.  Upon  these  grounds  we  are  clearij  of 
opinion  that  there  is  nothing  to  sustain  the  objections 
taken  to  the  ruling  on  the  demnn-er  here,  allowing  tlie 
murrer,  and  refusing  to  allow  the  challenge  to  the 
array,  and  therefore  that  there  should  be  no  venire 
denovo. 

I  0*Brucn,  J. — I  concur  in  the  mling  of  the  Gonit 
that  the  application  should  be  refused,  but  with  re* 
I  spect  to  one  ground,  which  was  properly  relied  on  in 
the  argument,  I  do  so  for  reasons  which  differ  in 
some  respects  from  those  stated  by  my  Lord  Ghief 
Justice,  i  refer  to  the  statement  that  the  jurors»  or 
any  of  them,  were  not  duly  summoned  pnrso^t  to 
the  statute  six  days  before  the  assizes.  While  con- 
curring in  the  ruling  of  the  Gonrt  refu^ng  the  vsncr^ 
I  do  so,  because  I  consider  that  we  are  bound  by  the 
judgment  in  this  Gonrt  in  the  cases  in  10  Ir.  L^  Rep. 
53.  In  those  two  cases  the  prisoners  had  been  eapi- 
tidly  jDonvicted  and  sentenced  to  death.  Writs  of 
error  were  issued,  and  it  appeared  on.  the  rpcprd  in 
each  case  that  there  had  been  a  challenge  to  the  ar- 
ray by  the  prisoners  npon  the  ground,  amongst  others, 
that  the  entire  of  the  jurors  had  not  been  snipmoned 
within  six  days  before  the  assizes.      The  chaUenges 
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were  demiunred  to  by  tbe  Crown.  The  jodge  allowed 
the  demarrera,  and  the  allowance  of  them  was  one  of 
the  caoses  of  error.  The  Goart,  consisting  of  Btack- 
tmnie.  G.  J^  Grampton,  J.,  Perrin,  J.,  and  Moorei  J^ 
4t«ided  that  the  chalieng^ee  were  bad  in  law,  and  that 
the  demnrrers  were  properly  allowed.  It  is  to  be  ob- 
aerved  that  the  challenge  in  the  case  before  ns  goes 
forther,  beeaose  it  alleges  that  the  Jnrors,  or  any  of 
them,  wece  not  sammoned.  Bat  it  is  dear  that  one 
reasott  assigned  by  the  Gonrt  in  that  case,  namely, 
that  the  provisions  of  the  18th  section  of  the  Jnry 
Act  wero  directoiy  only,  and  not  mandatory,  is  equally 
appfieaUe  hoe.  That  was  a  deci»on  prononoced  in 
this  Court,  after  a  laboured  discnssion,  in  a  capital 
case,  and  of  coarse  not  withoat  dne  deliberation.  Its 
propriety  might  have  been  qaestioned  by  writ  of  er- 
ror, and  I  do  not  thiuk  we  shoald  be  warranted  in 
■ot  acting  apon  It,  unless  we  thought  it  erroneous  or 
QnsBstaiuable.  In  tbe  present  case  the  challenge,  the 
demurrer,  and  the  allowance  of  the  demnrrer,  appear 
on  the  record.  It  will  be  in  the  power  of  the  defen- 
diint  to  bring  a  writ  of  error,  and  the  House  of  Lords 
Bay  reject  tbe  authority  of  that  case.  If  they  may 
think  it,  but  it  would  be  conti-ary,  in  my  opinion,  to 
the  settled  coarse  of  practice,  if  we  should  do  so,  nn- 
iess  we  be  dearly  satisfied  that  the  fonner  dedsioa 
was  wrong;  Bhrnkbume,  G.  J.,  in  pages  62  and  63, 
nCitfea  that  his  eonatniction  of  the  Act  is,  that  the 
provisions  of  the  section  requiring  the  jurors  to  be 
amunond  six  days  before  tlie  assiaes  were  made  with 
a  view  to  the  ease  and  oonvenieoce  of  the  jnrors, 
and  thai,  aasumtng  that  theaheriff  ought  to  have  sum- 
moned the  jury  six  days  before  tbecommission  day,  the 
oraiasion  conld  not  afford  a  ground  for  questioning  tbe 
panel  The  judgment  is  as  clear  and  explicit  on  this 
peculiar  question  as  words  could  make  it.  I  must 
add,  however,  that  but  for  that  decision  I  should  con- 
aider  it  doubtful  that  the  cause  of  challenge  was  not 
good.  The  question  is,  in  my  opinion,  doubtful,  but 
I  cannot  say  that  the  Court  was  wrong  in  its  decision 
in  the  case  which  I  refer  to.  It  is  manifest  that  the 
qoeetion  is  donbtfiiL  I  do  not  mean  to  refer  to  all 
tha  authorities  or  all  the  arguments.  Que  class  of 
aigaments  was  adopted  by  both  sides.  £3Ltreme 
eaaea  were  adopted  by  counsel  on  both  sides  to  shew 
the  ineonvenienoe  and  injury  that  would  follow.  I 
will  allude  to  one  case  put  on  the  part  of  the  Crown : 
Suppose  that  only  one  jnror  was  not  served,  would 
that  vitiate  the  entire  of  the  proceedings?  On  the 
other  hand  a  case  was  put  by  the  defendant's  counsd: 
Suppose  none  of  the  jurors  wero  summoned  at  the 
tioM^  it  is  aaked,  would  that  be  such  a  tribunal  as  the 
prisoner  is  entitled  to  have?  Well,  passing  by  the 
argument  derived  from  the  consequences  resulting 
frwD  either  construction,  the  case  on  the  Act  itsdf 
rendera  it  v«ry  difficult  to  adopt  the  oonstraction  con- 
tended for  by  the  defendant's  counsel  I  allude  to 
tha  34th  section,  which,  after  tlie  18th  section  has 
Greeted  the  sheriff  to  summon  the  jurors-  ten  days 

before  the  aasiaes,  enacta,  '^that  if  any  sheriff. 

aten  anmmon  any  juror  ia  less  than  fuur  days  before 

the  day  on  which  he  ia  to  attend the  Court  of 

Aadse may  and  is  hereby  required,  on  examioa* 

tkm  and  proof  of  such  offence,  in  a  summary  way  to 
set  auflh  a  fine  npon  every  person  so  offisading  as  the 


Court  shall  think  meet,  according  to  the  nature  of  tli^ 
offence."  ft  is  difficult  to  see  why  the  period  of  four 
days  is  introduced  into  that  section  different  from  the 
six  days  in  the  other  section,  but  there  it  is.  It  may 
have  been  a  mistake  in  passing  tbe  bill  through  Par^ 
liament,  but  there  it  is,  and  it  is  difficult  to  hold  that 
the  Legislature  intended  that  the  provisions  of  section 
18  should  be  mandatory,  while  the  only  case  in  which 
a  fine  is  to  be  imposed  on  the  sheriff  is  in  the  event 
of  his  not  summoning  the  jurors  within  four  days. 
Well,  suppose  they  were  served  within  four  days,  and 
that  the  enactment  was  mandatory  that  they  should 
be  served  six  days  before  the  assiaes,  the  trial  would  be 
abortive,  and  yet  ia  that  case  the  power  of  fining 
would  not  rest  on  ifae  sheriflL  It  is  difficult  to  account 
for  the  introduction  of  that  provision  into  the  Act, 
but  it  is  hard  to  suppose  that  the  Legislature  intended 
the  enactment  in  the  I  dth  section  to  be  mandatory. 
Well,  it  was  put  certainly  on  the  other  side  by  Ser^ 
jeant  Armstrong,  in  his  answer  to  this  difficulty,  that 
the  liability  of  the  sheriff  at  common  hiw  to  be  pro- 
ceeded against  for  the  non  discharge  of  his  duty  was 
not  qualified  by  the  34th  section,  and  that  it  was  m 
the  power  of  parties  still  to  proceed  against  him  for 
non-compliance  with  the  18th  section.  But  we  are 
dealing  with  the  18th  section,  and  it  is  difficult  to 
hold  that  they  intended  the  provisions  of  the  18th 
section  to  be  mandatory  under  the  drcumstances* 
Well,  those  being  the  provisions  of  the  Act,  there  ia 
mora  doubt  thrown  on  the  matter  by  the  series  of  de- 
cisione  at  Nisi  Prius.  We  have  that  of  Waters  v. 
Hughe$y  in  which  Woulfe,  C.  B.,  consulted  with  Pen- 
nefatber  and  Richards,  BB.,  and  held  that  a  demnrrer 
to  a  challenge  taken  on  this  ground  was  bad  In  law; 
and  wo  have  Browne  v.  FUzgerald^  Hartigan  v. 
McCarthy  (BL  D.  and  Osb.  86),  and  we  have  the 
opinion  of  Pennefal!her,  B.,  in  Qilleepie  v.  Gumming^ 
in  which  the  question  arose  incidentally  on  an  applica- 
tion to  stay  proceedings.  However,  we  have  then 
in  the  opposite  direction  the  statement  of  Pennefatlier, 
B.,  in  Hartigan  v.  McCarthy ^  that  he  did  not,  in  Oil- 
lespie  V.  Cumming^  intend  to  express  any  opinion  as 
to  the  prooriety  of  the  challenge;  and  then  we  have 
also,  in  Hartigan  v.  M^Caiihy  u  strong  exprcssicm  of 
the  opinion  of  the  present  Lord  Gbancellor  that  tbe 
supposition  that  the  omission  to  serve  any  one  juror 
would  viiiate  the  panel,  was  new  law  to  him.  Well, 
all  this  shows  that  we  should  not  be  justified  in  de- 
parting from  the  decision  of  this  Court  in  Fogarty 
and  Hayes  r.  The  Queen.  Those  were  decisions  at 
Nisi  Prius,  and  were  not  eapable  of  being  reviewed  on 
appeal  They  are  not  to  be  regarded  as  possessing 
anything  like  the  authority  of  the  case  to  which  I  re- 
fer, which  held  that  the  provisions  of  the  18th  seetion 
were  directory  only.  There  are  one  or  two  other  oh- 
jecUons.  One  is  thai  the  challenge  would  not  lie  at 
all  as  a  challenge  can  only  be  for  nnindiflRirency  in  the 
aheriff.  Serjeant  ArmstitHig  contended  that  though 
that  was  Uid  down  in  The  King  v.  Edmonds^  thai  it 
ought  not  to  apply  now,  because  the  sheriff's  duty  only 
commences  with  the  jurors' book,  and  also  because  some 
ofthe  judges  inO^CWns^^ooM,  Lord  Deumauand  I^rd 
Campbell  dissented  from  that  doctrine.  It  ia  not 
necessary  to  go  into  that  here,  in  the  view  irhicli  I 
take.    The  duty  of  aummoning  the  jnrors  is,  beyuud 
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«ll  donlity  thrown  apon  the  sheriff;  whether  the  wordi 
kre  mandatory  or  directory,  it  appears  to  me  that 
non-compliance  with  the  directions  of  the  Act  is  a 
default.  I  haye  said  I  shoold  not  refer  to  the  other 
gronnds  which  were  nrged.  One  only  will  I  touch 
npon,  that  this  whole  proceeding  is  void,  because  the 
jurors  were  summoned  by  writ  of  venire^  and  not  by 
precept.  It  is  enough  to  look  at  the  sections  of  the 
Common  Law  Procedure  Act  to  see  that  they  do  not 
apply  to  special  juries  struck  under  the  old  system. 
The  directions  there  are  wholly  inapplicable  to  the 
case  of  special  juries,  which  may  not  be  struck  at  the 
time  the  judges  issue  thjeir  precept^  aod  there  is  a 
di^tinet  proviso  at  the  end  of  s.  102,'*'  that  the  Court 
or  a  judge,  in  such  case  as  they;br  he  may  think  fit, 
majr  order  that  a  special  jury  be  struck  according  to 
the  present  practice,  and  such  order  shall  be  a  snffi- 
cient  warrant  for  striking  such  speciij  jury,  and  mak- 
ing a  panel  thereof  for  the  trial%of  the  particular 
cause.**  That  follows  the  direction  that  was  given  as 
to  what  the  precept  issued  by  the  judge  of  assize 
should  do.  That  manifestly  cannot  refer  to  a  special 
jury  under  the  old  systen:,  and  the  case  o(  Aldbarough 
V.  Bland  rules  the  point.  It  is  unnecessary  to  go  into 
the  other  grounds  of  the  challenge.  I  was  only  anxi 
008  to  state  the  particular  ground  on  which  I  have 
come  to  my  conclusion  that  the  section  was  directory 
only,  and  not  mandatory. 

Hatbs,  J.— In  this  case  a  motion  was  made  for  a 
venirt  dt  novo.  It  is  a  case  of  a  criminal  information 
which  was  tried  before  me.  When  the  case  was  called 
on«  and  a  fhll  jury. appeared,  the  defendant  handed  in 
a  challenge  to  the  amy,  and  to  that  challenge  theie 
was  a  demurrer.  Instead  of  calling  for  argnment,  I 
thought  it  best  to  allow  the  demurrer.  I  was  induced 
to  adopt  this  course,  because  it  occurred  to  me  that  if 
after  argnment  I  allowed  the  challenge,  I  should  inflict 
a  very  serious  injury  on  the  prosecutor;  whereas  the 
correctness  of  the  course  of  allowmg  the  demurrer 
might  be  brought  before  the  Court  of  Qaeen*s  Bench. 
I  do  not,  therefore,  regret  the  course  I  took,  or  the 
discussion  which  has  been  had,  as  I  trust  it  puts  into 
train  for  final  settlement  the  question  before  us.  The 
defendant  has  challenged  the  array  on  three  gronnds, 
and  if  anv  of  them  be  ruled  sufficient  in  law,  judg- 
ment should  be  given  for  the  defendant.  It  behoves 
ns  to  consider  tbb  cause  both  in  matter  and  man- 
ner.  I  will  not  occupy  much  time  in  di^-cussing 
the  form  of  the  challenge;  the  pleader  seems  to  have 
lost  sight  of  some  pUdn  principles.  The  challenge 
ought  to  set  forth  the  gronnd  of  challenge  with  conve- 
nient certainty  and  precision,  so  that  the  opposite 
party,  if  so  advised,  might  take  issue  on  it.  The  first 
cause  of  complaint  against  the  array  is,  that  the  ju- 
rors were  summoned  by  writ  of  ventre  and  distringas^ 
and  the  second  cause  is,  that  tbeywere  not  summoned 
by  precept  These,  I  think,  ought  to  be  overruled, 
by  rea^n  of  i^ueness  and  uncertainty.  Then  the 
fourth, cause  u,  tbi^t  all  the  jurors  were  not  summoned 
six  day§  befqre  the  assiaes,  but  none  of  them  are  spe« 
dfied  by  nauDie.  So  also  the  eighth  cause  alleges  the 
omission  of  fiever^  persons  from  the.spedal  jurors' 
li«t»  aqd  fiot  one  of  febem  has  been  specified.  >  But  let 
na  apply  offrselves  u>  jthe  matter  of  the  Snt  and  se^- 
eond  objecfiQns.    The  109th  sectioaof  the  Common^ 


Law  Procedure  Act  enacts  that  nof  jury  process  shall 
be  necessary,  but  the  precept  of  the  judges  shall  di- 
rect  that  the  jurors  be  summoned  .for  the  trial  of  all 
issues,  whether  civil  or  criminal     It  is  contended  that 
by  force  of  this  the  procqps  by  venure  and  dutringas 
was  abolished^     I  think  not.     It  was  only  abolished 
"  for  any  action,"  and  by  the  4th  section  of  the  Act 
the  word  "  action  "  is  to  mean  "  any  personal  action," 
and  a  criminal  uiformation  is  not  a  personal  action. 
The  latter  part  of  the  109tb  section  might  at  first 
seem  to  be  mere  extensive.    The  LegUlatore  in  the 
latter  part  of  the  clause^  cndy  meant  to  provide  a  sub- 
stitute for  this  jniy  process  which  had  been  aboUsM, 
and  this  it  does,  not  by  enactment  that  all  issues  shall 
be  tried  as  there  ^Ureofted^  but  merely  that  the  judges' 
precept  shall  be  not  in  the  form  therotoforo  in  ase^ 
but  shall  have  a  wider  area,  aod  direct  the  return  of 
jurors  for  all  issues,  civil  and  criminal     Theefiect  of 
the  109th  section  is  to  charge  the  sheriff  with  the 
duty  of  selecting  a  panel  of  jm*ors  sufficiently  large  for 
the  purpose  of  the  assiaes.      Section  112  enacta*- 
«*  that  the  court  or  a  j«dg^  in  such  case  as  they  or  he 
may  think  fit,  may  order  that  a  special  jury  be  struck 
according  to  the  present  practice,  and  such  order  shall 
be  a  sufficient  warrant  for  striking  such  special  jorj, 
and  making  a  panel  thereof  for  the  trial  of  the  parti- 
cular cause."    I  think  it  very  plwn  that  where  such 
an  order  is  made,  and  a  jury  struck  under  it,  the 
power  of  selecting  the  array  of  the  panel  is  taken 
away  firom  the  sheriff,  and  given  to  the  officer  of  the 
Court.     After  the  jury  is  thus  strock,  how  is  the  pa-, 
nel  to  be  made  for  the  trial  of  the  canse?   The  Com- 
mon Law  Procednro  Act  prescribes  no  mode  of  do- 
ing this.    It  gives  no  directions  as  to  furnishing  a 
copy,  nor  does  it  impose  any  obligation  on  the  shOTttf 
to  summon  juroiv  other  than  those  that  he  has  him- 
self previously  selected  and  arrayed.  I  say  it  is  only  by 
the  old  system  of  jury  process  that  it  can  be  done. 
The  course  then  will  be  continued  in  the  ancient  prac- 
tice of  proceeding  to  issue  a  writ  of  venire.    That 
seems  only  to  be  awarded  as  a  preliminary  to  the  writ 
of  distringas  which  issues  as  the  sheriff's  order  and 
warrant  to  summon  a  jury.    Such  is  the  course  whieh 
ought  to  be  pursued  when  a  jury  is  struck  under  the 
old  system,  and  as  that  is  the  course  adopted  here, 
the  defendant  has  failed  to  shew  that  the  first  is  a 
good  caose  of  challenge.      The  second  is,  that  the 
jury  is  not  summoned  under  the  judge's  precept.  The 
observations  I  have  made  show  that  the  sherifi's 
authority  is  derived,  not  from  the  precept,  but  from 
the  distringas:  that  cause  must  also  be  overruled. 
The  thud  cause  is,  that  aU  the  jurors  on  the  paaeT 
were  not  summoned  six  days  before  the  trial    Tto 
fourth  varies  the  expression  by  saying  "or  any  of 
them."    Let  us  condder  these  two  caoses  together  ss 
involving  the  consideration  of  the  want  of >  sanmons 
six  days  before  the  trial     A.  good  many  cases  wm 
cited.    In  some  of  them  the  conduct  of  the  sheriff 
was  called  in  question;  In  others  the  de&nlt  of  tbs  > 
party-    I  do  not  thmk  it  impossible  to  pscenoilettheoi. 
The  duty  of  the  sheriff  is  derived  from  section  18  of 
the  Statute  3  dt  4  Wm.  4.     That  enacts  ''that  ths 
'summons  of  every  man  ta  serve  on  any  jmy,  common 
or  special;  in  any  of  the  ConrU  aforesaid,  shall  be. 
made  by  the  propeit  offion-.ifxtlaya  at  leasts  befototh»« 
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day  oa  which  Ihe  jnror  Is  to  attend,  by  ahoiring  to 
the  laan  to  be  sammoDed,  or  in  case  be  ihall  be  ab- 
■ent  from  the  naaal  place  of  Lis  abode,  by  leavhig 
with  some  person  there  iuhabitingt  a  note  In  writing 
under  the  hsnd  of  the  sheriflE;  sni^sherifi;  or  other  pro- 
per officer,  containing  the  substance  of  snch  snm- 
nions.*'  1  am  of  opinion  that  this  enactment  is  merely 
diroctofy,  and  that  a  six- day  summons  is  not  essen- 
tial to  the  validity  of  the  proceeding.    The  names  of 
the  jurors  having  been  selected  and  ddy  empanelled  by 
She  sheriff  daring  seven  days,  as  prescribed  by  the  2 
ft  3  Wm.  4,  and  the  Common  Law  Procedure  Act, 
8.  1 IO9  the  next  great  process  is  to  secure  the  atten- 
dance of  a  competent  anmber  of  them.    This  being 
the  end  to  be  attained^  th»  statute  sets  ibrth  the 
means,  bnt  it  is  plain  that  those  means,  though  they 
ought  not  to  be  lost  sight  of,  are  not  essential  If  the 
sherilTcen  procnne  the  atlendance  of  jurors,  though 
he  did  uot  give  twenty-four  hours'  notice,  no  mischief 
can  arise;  and  it  would  be  imposing  a  great  hardship 
en  the  officer  If  he  was  obliged  to  serve  every  one  of 
themattlietimestated.  The  existence  of  that  obligation 
would  be  a  strongindncementto  select  ajary  from  thoso 
rasidiogin  the  immedlatevidnityofhis  office.  If  asixdayd* 
nervioe  were  to  be  essential,  a  jury  panel  summoned 
fivQ  days  before,  though  all  attended;  would  net  be 
available  for  any  useful  purpose,  and  the  sh^ff  could 
uot  be  pnnished,  he  having  given  a  four-day  notice. 
So  to  bold  a  six-dsy  summons  necessary  would  do 
away  with  the  34th  section.    The  result  is,  that  the 
•nly  reasonable  mode  of  construmg  the  18th  section 
is  to  hold  that  it  is  directory  only,  and  not  manda- 
tory; and  the  case  of  Fogariy  and  Hayes  v.  The 
Q^Mft  is  a  decision  on  the  pohit  before  us.    The  5th 
and  7th  causes  bear  on  the  conduct  of  the  sheriff  in 
makflBg  the  special  jurocs'  11^    But  how  caii'  this  be 
made  a  ground  of  challenge,  eApeciaily  in  a  case  iu 
which  the  array  is  made  not  by  the  sheriff,  bnt  by  the 
officer,  and  in  which  the  party  challenging  has  seen 
the  list  xetnmed  by  the  sheriff  to  the  Clerk  of  the 
Crown,  baa  seen  the  officer  selecting  the  names?     If 
he  h^d  any  objection  to  it,  he  should  have  brought 
his  comphdnt  to  the  Court    No  prejudice  b  shewn  to 
havoresnlted  from  this,  and  it  must  be  called  to  mind 
that  the  36th  section  imposes  a  fine  of  £100  if  there 
is  any  default  on  the  part  of  the  sheriff.    The  6th 
cause  of  challenge  is  obscurely  framed.     It  is  nncer- 
tun  whether  it  is  meant  to  convey  an  imputation 
on  the  Clerk  of  the  Crown  or  the  sheriff  for  having 
handed  over  some  book,  not  the  true  one.    Which- 
ever be  the  meaning,  I  am  of  opinion  that  the  obser- 
vations I  have  just  made  afford  a  sufficient  answer. 
The  9th,  10th,  and  Uth  causes  of  challenge  impugn 
the  conduct  of  the  officers»  but  no  particulars  are 
g^ven  as  to  the  pereons  whose  names  are  said  to  have 
been,  omitted  This  ia  not  a  ground  of  challenge,  and 
if  (aathoriity  was  wanting,  we  have   The  Queen  v. 
FU^palrick^    The  remaining  causes  of  challenge,  the 
tweihh,  thirteenth,  and  fourteenth  have  been  given 
up.    The  residtof  the  whole  is,  that  in  my  opinion 
the  4enaanw  taken  in  the  Court  below  was  rightly 
gUow6d»  and  the  motion  should  be  refused. 

FtizosBAL^  J.— I  concur  in  the  decision  of  the 
Court*  In  consequence  of  the  very  grave  importance 
of  the  qvestiott,  I  mean  to  stale  shortly  my  grounds 


on  the  3kd  and  4th  grounds  of  challenge.    The  cast- 
as it  appears  now  on  the  record,  b  a  criminal  infot^ 
matioii,  tried  at  Nisi  Prius  under  the  warrant  of  the' 
Attorney-General,  but  still  a  errmhial  case.     A  good^ 
deal  of  discussion  took  place  in  the  early  part  of  the 
argument  as  to  some  matters  of  fact,  and  for  a  consi- 
derable  time  it  was  gravely  urged  by  Mr.  Brewster, 
that  we  could  not  take  this  to  be  a  esse  by  special 
jury,  but  an  ordinary  case  by  common  jury  summoned 
nnder  the  precept  of  the  judge  of  asuse.     But  I 
pointed  out  we  ought  to  put  the  case  on  the  facts  as 
they  were,  and  as  they  ought  to  be  on  the  record, 
and  that  it  appeaitid  that  it  was  a  case  tried  at  Nisi 
Prius,  an  order  having  been,  made  for  striking  a  spe- 
cial jury  nnder  the  old  practice,  and  that  snch  was 
struck  and  returned  with  the  panel  annexed.    We 
are  abo  referred  to  this  statement  on  the  paatea^  "  the 
jnrors  being  calldd,  come,''  and  it  was  argued  that 
thb  was  equivalent  to  a  statement  that  the  whole 
twenty-four  appeared,  whereas  the  facts  were  that  a 
full  jury  only  appeared,  and  not  twenty-four,  and  If 
necessary  I  should  say  that  the  pastea  ought  to  be 
amended  according  to  the  facts.    There  b  another 
ground  on  which  more  may  turn,  and  that  is,  the 
statement  on  the  challenge  itself.     It  commences  with 
this  statement;  after  stating  the  appearance  of  the 
prosecutor  and  the  dcfbndant,  the  chnllenge  says  that 
**  the  jnrors  of  the  jury  abo  empanelled  abo  come,'* 
and  no  doubt  that  b  a  statement  not  that  the  jury 
was  afterwards  arrayed  to  try  the  case,  but  that  the 
whole  twenty-four  came,  and  however  theposfea  may 
be  conected,  it  b  difficult  to  get  over  this  statement. 
The  only  one  of  the  grounds  on  which  I  mean  to  make  any 
observations  b  [that  which  is  comprised  in  the  third 
and  fourth,  that  none  of  the  jurora  were  summoned 
six  days  before  the  trial.      It  is  4iot  that  the  whole 
w^re  not  summoned,  but  that  none  of  them  were  sum- 
moned.    There  is  no  allegation  on  the  challenge  that 
this  arose  from  fraud,  or  that  it  was  a  fraudulent  act 
on  the  part  either  of  the  sheriff  or  of  his  officer,  or  hi 
any  way  the  result  of  design  or  fraud  on  the  part  of 
the  prosecutor.     It  b  simply  an  allegation  that  none 
of  the  persons  were  duly  summoned  six  dbys  before 
the  assizes.    Possibly  that  may  be  of  importance.    It 
b  also  apparent  from  that  that  it  b  consbtent  that 
every  one  of  the  twenty- four  were  summoned  on  the 
morning  of  the  fifth  dky.    Two  answers  were  given 
on  the  part  of  the  prosecution.     First,  that  the  pro* 
vbions  of  the  18th  section,  if  it  applied  to  criminal 
cases  at  all,  were  directory;  and  secondly,  that  whe- 
ther they  were  mandatory  or  directory,  the  omission 
to  perform  this  duty  was  not  ground  of  challenge  at 
all     As  to  this  second  answer  proposed  to  be  given» 
it  seems  to  be  plain  that  if  the  statute  applies  to 
criminal  cases,  and  the  18th  section  b  mandatory,  the 
omission  is  a  ground  of  challenge.     The  old  and  mo- 
dem cases  all  dkermine  that  the  challenge  to  the  ar- 
ray, which  does  not  deal  with  personal  conduct  of  the 
jnrors,  must  deal  with  unindifferency  or  personal  default 
in  the  sheriff;  but  I  have  no  hesitation  in  saying  that  the 
omission  to  summon  the  jurors  b  a  default   The  duty 
to  summon  always  ^rested  in  the  sheriff's  hands;  it  is 
not  taken  from  him  by  the  Jury  Act;  on  the  contrary 
it  b  left  with  him.    Then  tbe  question  remains,  b 
the   16th  section  mandatory?    In  other  Words,  are 


228 


TBE  IRISH  JURIST. 


the  parties  to  the   litigation  entitled  to  say  that  the  | 
dae  sommoning  of  the  jory  six  days  before  the  assices 
is  essential  to  a  yalid  array.     The  question  is  one  of 
▼cry  great  constitntional  importance,    to  be  consi- 
dered with  great  care,  and  on  which,  if  not  concluded 
by  authority,  I  should  entertain  great  doubt      If  the 
statute  is  not  mandatory,  I  must  confess  I  can  point  out 
BO  adequate  remedy.    There  are  remedies  in*  civil 
cases,   bnt  none  in   crimiual.    Take  the  case  of  a 
trial  for  a  capital  felony.      An  application  for  a  new 
trial  IB  not  open  to  the  accused,  if  be  is  convicted. 
And,  in  addition  to  the  powerful  arguments  adduced 
by  Serjeant  Armstrong,  in  pointuig  .^out  the  grave  iu- 
conveniences  which  wonM  arise  in  holding  the  statute 
not  to  be  mandatory,  and  that  the  omission  of  the 
sheriff  to  summon  was  not  the  ground  of  a  challenge 
to  the  array,   I  may  point  out  this,  that  in  criminal 
cases  the  subject  is  without  adequate  remedy  if  there 
is  ro  challenge  to  the  airay.     There  are,  it  is  true, 
the  gravest  inconveniences  on  the  other  side,  for  if 
this  is  the  subject  of  challenge  for  a  prisoner,  it  is 
equally  so  on  the  other  side.     It  is  the  default  of  the 
officer,  and  not  of  the  party.     It  may  be  said  that 
the  exception  to  the  array  of  the  jury  should  lie  um  well 
in  the  mouth  of  the  prosecutor  as  of  the  defendants, 
so  that  the  ruling  of  the  Court  on  one  side  or  the 
other  is  fraught  with  grave   fnconvenience,  and  I 
should  wish  that  this  case  or  some  case  was  submitted 
to  the  Court  of  list  appeal  to  determine  the  law.    It 
has  been  announced  by  my  brother  O'Brien,  and  by 
my  brother  Hayes,  that  we  have  the  decision  of  this 
Court  on  this  point  in  the  case  oiFogarty  andHayea 
V.  The  Queen.      In  many  respects  I  think  that  is  an 
unsatisfactory  authority,  but  it  is  a  solemn  decision  of 
the  Court  in  banco^  open  to  appeal  by  writ  of  error, 
and  I  know  of  no  practical  incctovenience  greater  than 
for  this  Court  to  ovierrule  what  ^as  been  so  solemnly 
decided  on  a  demurrer.     I  have  said  I  thought  it  in 
many  respects  unsatisfactory,  both  from  the  form  of 
the  challenge  which  was  taken  in  that  case,  and  be- 
cause it  is  not  easy  to  ascertain  on  what  ground  the 
decision  rests,  and  some  of  the  grounds  stated  are,  in 
my  judgment  wholly  unsustainable.      In  the  first 
place  the  Chief  Justice  is  represented  to  have  sud, 
and  it  is  evident  that  hb  judgment  b  a  written  one — 
*'  The  whole  substance  of  the  charge  amounts  to  this, 
an  omission  by  the  person  or  persons  employed  to 
summons  the  j;iry ;  but  thb  omission  does  not  inculpate 
the  sheriff,  and  affords  no  ground  for  arguing  that  the 
panel  was  not  duly  arraye<L"    Now,  in  my  judgment 
that  observation,  which,  if  well  founded,  would  have 
gone  to  the  whole  case,  cannot  be  sustained.    The  de- 
fault there  was  the  default  of  the  sheriff;  that  is,  the 
default  of  the  sheriff  through  the  summoning  officer. 
Whose  officer  is  he?    The  sheriff's.    Upon  whom 
does  it  rest,  and  has  always  been  thrown  to  summon 
the  jury?    Upon  the  sheriff,    ^d  I  am  at  a  loss  to 
see  that  the  default  of  this  officer  b  not  as  much  the 
default  of  the  sheriff  as  if  he  had  undertaken  to  sum- 
mon the  jury  himself.    Agairg  the  Chief  Justice  says, 
*  In  my  apprehension,  it  b  very  plain,  though  perhaps 
it  is  not  necessary  to  decide  that  question,  that  the 
I6tb  section  had  no  reference  to  jurors  required  to 
aerre  in  criminal  courts;  the  section  which  relates  to 
them  is  the  34th,  which  enacts — '  If  any  sheriff,  un- 


der-sheriff, coroner  or  elisor,  bailifl;  or  other  officer, 
shall  wilfully  transgress  in  any  of  the  cases  aforesaid, 
or  shall  summon  any  juror  less  than  four  days  before 
the  day  on  which  he  is  to  attend,  except  in  the  cases 
hereinbefore    excepted,   the  Court  of  Assise,  Nisi 
Prins,  &C.,  may,  and  is  hereby  required,  on  examina- 
tion, &C.,  to  set  such  a  fine  upon  every  person  so  of- 
fending as  the  Conrt  shall  think  meet,  aecordmg  to 
the  nature  of  the  offence;'  so  that,  comparing  these 
provisions  with  the  enactments  of  the  18th  section,  it 
would  appear  to  me  that  the  1 8th  section  does  not 
apply  to  jurors  who  are  to  serve  is  criminal  cases.*' 
Again  it  seems  to  me  that  that  ground  b  entirely  nn- 
susuinable.     I  apprehend  it  is  clear,  on  an  accurate 
view  of  the  Jury  Act,  that  the  18th  section  embodies 
the  whole  jury  system  in  reference  both  to  dvH  sad 
criminal  cases,  save  where  the  jodKC  at  the  assises 
thinks  fit  to  direct  the  sheriff  to  summon  a  jury  fortli* 
with,  and  I  did  not  hear  any  ground  urged  to  show 
why  that  18th  section  b  not  applicable  to  criminal  as 
well  as  to  civil  cases;  bnt  subject  to  this  we  find  the 
Chief  Justice  announcing  the  dedsion  of  thb  Court  on 
demurrer,  that  the  18th  section  was  only  dunedoiy — 
in  other  words,  that  the  due  observation  ef  ito  pro- 
visions was  not  essentUl.     That  ground  appears  to 
me,  therefore,  if  the  judgment  in  2%«  Queen  v.  JFo- 
garty  b  con:9ct,  to  establbh  that  thb  alleged  defimlt 
in  the  summoning  of  the  jury  would  not  be  the  sub* 
ject  of  objection  to  the  jury,  as  they  stood  in  the  box, 
or  of  objection  to  tho  array.    I,  for  one,  would  not 
concur  in  any  judgment  which  would  reverse  here 
what  was  decided  in  that  case.    If  the  case  b  erro* 
neons,  and  should  be  reversed,  it  must  be  done  in 
some  other  tribunal,  and  possibly  by  the  btgbest;  bnt 
independently  of  it,  I  have  endeavoured  to  form  a 
judgment  on  the  question.    Forming  the  best  judg- 
ment I  could  in  a  case  beset  with  difficulties,  whidi  is 
fraught  with  danger  however  the  Conrt  decides,  I 
have  come  to  the  conclusion  that  the  18th  section  b  not 
mandatory,  and  I  confess  I  was  much  pressed  in  the 
course  of  the  argument  by  what  I  threw  out — the 
difficulty  of  getting  over  the  proviuons  of  the  34th 
section,  for  how  it  could  be  held  that  the  18th  section 
b  mandate  17,  when  under  the  34th  section,  the  sheriff 
b  not  punbhable  if  he  has  summoned  the  jurors  fotir 
days  before  the  assises,  I  do  not  understand.  I  have  en- 
deavoured to  trace  the  law  out,  and  I  find  that  the  17 
&  18  G.  3,  c.  45,  imposes  thesix  days' clause.    Sect.  4  of 
that  statute  enacts,  ^*  that  the  said  jury  so  struck  as 
aforesaid  shall  be  the  jury  returned  for  the  trial  of  said 
issue,  and  shall  besummoned  by  the  sheriff  or  other  ofilcer 
appointed  to  return  the  same  at  least  six  days  before 
the  assises  or  sittings,  at  which  such  issue  b  to  be 
tried."  That  was  the  provbion  of  the  law  in  rofereooe 
to  which  we  find  an  observation  of  Power,  B^  in  Ver- 
non and   Scriven,  100.    It  is  only  a  dkium  of  a 
judge — namely,  that  the  provbion  was  not  in  the 
sense  I  hsve  put  it,  mandatory,  that  it  was  intended 
for  the  benefit  of  the  jurors  only,  and  its  asft^obser- 
vanoe  was  not  Intended  to  render  proceedings  invalid. 
The  case  in  Vernon  and  Scriven  b  important  in  thih 
view,  that  when  thb  had  long  been  the  law  of  the 
land,  there  b  no  dedston  or  dictum  shewing  it  wss 
hekl  that  this  was  essential  to  the  amy  of  the  juiy, 
but  on  the  contrary  it  b  said  that  it  was  fii^r  the  pto- 
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tec^oa.of  the  Jnron  tbemselyes.    Again  hy  section  7 
of  the  same  statute  it  is  provided,   *«That  If  the 
sheriff  or  sheriffa,  or  snch  other  officer  as  shall  be  ap- 
pointed to  return  snch  jury  as  aforesaid,  shall  omit  or 
neglect  to  summon,  or  cause  to  be  summoned,  by  a 
note  in  writing,  every  person  so  struck  or  returned  as 
aforesaid,  at  least  six  days  before  the  assizes  or  sit- 
tings whereat  such  issue  is  to  be  tried,  he  shall  forfeit 
8Qch  fine  not' exceeding  fifty  pounds,  and  not  less 
than  ten  pounds,  as  the  judge  before  whom  such  issue 
is  to  be  tried,  shall  think  ressonable,  for  every  snch 
offence,  and  that  the  said  judge  shall  estreat  snch 
fines."     Well,  the  two  sections  there,  one  requiring 
that  the  jurors  shall  be  summoned  six  days  at  least, 
and  the  other  providing  a  penalty,  according  to  the 
atatement  of  Power,  B.,  are  Only  a  direction  for  the 
protection  of  the  jury;  bat  how  much  stronger  does  it 
become  under  the  Jury  Act,  whicb  only  imposes  a 
fine  upon  him  for  neglecting  to  summon  the  jurors 
four  days  before  the  assise?     Viewing  it  in  that 
light,  the  view  I  take  is  that  the  18th  section  is  only 
directory.     I  observed  also  in  the  course  of  my  obser 
yat'ion  that  it  was  important  in  my  mind  that  no  alle- 
gation of  fraud  or  contrivance  was  made,  and  that  is 
important  in  reference  to  what  occurred  in  the  House 
of  Lords,  in  the  case  of  O^ConneU  v.  Tlie  Q^een^ 
where   much   was   rested  ia  the  challenge,  on   the 
ground  that  the  abstraction  of  the  thirty  names  was 
the  act  of  design  or  fraud  by  some  person  with  a 
yiew  of  depriving  the  accused  of  a  faur  trial,  and  that 
b  fnrthei*  borne  out  by  the  observations  of  the  judges 
in  The  King  v.  HurU  (4  B.  &  Aid.  430;.  which  was 
a  criminal  information  for  a  libeL     There  was  a  trial 
before  Abbott,  G.  J.,  a  jury  was  called,  and  ten  at- 
toided;  two  taUa  men  were  sworn.    The  defendant 
was  tried  and  convicted ;  then  he  moved  for  a  new 
triaL    Theraffidavits  of  tifo  of  0e  special  jury  men 
and  of  the  defendant  were  read»  shewing  that  two  of 
the  special  jurors  who  had  not  attended  bad  not  been 
anmmoned,  and  one  might,  infer  that  the  non-attend- 
ance of  the  other  foarteen  arose  from  non  service  also. 
Well,  there  all  the  arguments  nsed  here  were  urged; 
bnt  in  the  course  of  delivering  the  judgment  of  the 
Conrt  there  it  was  said  that  the  omission  was  not  the 
consequence  of  contrivance  or  collusion  on  the  part  of 
any  one,  and  Bailey,  J.,  said  '*  If  we  were  to  accede 
to  this  application,  it  would  be  eqnally  competent  to 
the  Crown,  in  case  of  an  acquittal,  to  have  a  new  trial 
as  of  right,  and,  therefore,  our  granting  a  rule  in  this 
case  would  tend  to  deprive  defendants  of  the  protec- 
tion which  the  law  at  present  gives  to  them;  and  this 
wonld  apply  to  all  cases,  criminal  as  well  as  civil.     It 
wonld,  surdy,  be  a  monstrous  proposition  to  contend 
that  af^r  an  important  question  has  been  determined 
at  Nisi  Prius,  the  losing  party  might  have  a  new  trial 
because  the  sheriff  had  omitted  to  summon  one  com- 
mon juryman  out  of  the  whole  panel''     On  that 
ground  it  is  an  authority  deserving  of  attention,  though 
the  reasoning  of  Bailey  J.,  may  not  be  satisfactory, 
for  if  this  is  not  a  trial  at  K'lsi  Prius,  I  am  at  a  loss 
to  see^  even  if  there  had  been  a  fraudulent  contri- 
Yance,  how  the  Court  could  have  aided  the  defendant 
by  granting  a  new  trial,  and  whether  he  would  not 
have  been  left  to  an  application  to  the  Crown  to  remit 
the  sentence.    Upon  these  grounds  I  concur  in  the 
rale  that  the  cauae  shown  should  be  allowed. 
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Oooda  bargained  and  sotd-^lndejimte  order — EigU 
to  rescind  contracC^^Leyj  v.  Green,  CI  EL  i  KL, 
969J. 

The  defendant,  a  Roman  Catholic  dergyman  in  SheJ^ 
fiM^  through  P,  who  wae  the  euperinUndent  of  Ae 
Olasnevin  Cemeterg,  Dublin^  for  the  uses  of  a 
cemetery  about  to  he  opened  in  Sheffield^  gave  the 
plaintiff  (a  stationer  in  DuhUn)  an  order^  which^ 
according  to  the  evidence  ofP^  was  in  the  follow^ 
ing  worde^  ^'  One  thpg  of  each  of  the  large  hooke^ 
and  aefew  ae  pokiMe  of  the  smaller  books  and 
formsP  Aooordiug  to  the  plaintiff^s  evidence,  P. 
desired  him  to  furnish  «*  One  book  of  the  forms 
least  in  use^  and  a  moderate  quantity  of  the  others^ 
in  proportion  as  they  were  used  in  Olasnevin  Ceme- 
tery.^* The  plaintiff  forwarded  to  the  defendant, 
through  P,  two  of  two  of  the  large  books  and  an  ex" 
cess  in  the  *'  smaller  books  andformsj**  over  the  re- 
guirements  of  the  Sheffield  Cemetery,  ae  ascertained 
by  the  evidence  at  the  trials  together  with  a  quantity  of 
stationery,  which  had  not  been  ordered  at  ail,  and 
included  the*n  all  in  the  one  invoice.  Held,  (fol- 
lowing Levy  V.  Green,  (I  EL  4r  EL,  969)  that  the 
defendant  was  justified  in  rejecting  the  whole.^^ 
Christian^  •/'•,  dissentiente. 

And  per  Christian,  J.,  that  the  case  was  distinguish^ 
able  from  Levy  v.  Green  as  to  the  indefinite  portion 
of  the  order,  Ist,  because  it  was  indefinite;  and 
2ndly,  because  it  appertained  to  a  certain  measure  or 
standard  which  was  in  the  possession  of  the  defen- 
dant, but  not  in  ify^  knowledge  of  the  plaintiff ;  and 
that  as  to  the  portion  of  the  order  which  was 
alleged  to  be  precise^  there  was  not  evidence  to  show  ' 
that  the  books  in  question  were  not  amongst  those  most 
in  use.  And,  that  av  to  the  stationery,  which  was  not 
orderedy  no  case  had  decided  that  where  articles 
alterius  generis  Ufere  sent  along  with  those  ordered^ 
the  purchaser  was  at  liberty  to  refect  the  whole  of 
them.  And  that  a  verditit  which^  under  these  cir^ 
cumstances,  specified  the  artides  in  the  invoice,  for 
which  the  jury  thought  the  plaintiff  entitled  to  reco- 
ver, ought  not  to  be  disturbed. 

This  action  for  goods  bargained,  sold  and  delivered, 
&c«  was  tried  before  O'Brien,  J.,  in  the  Consolidated 
Nisi  Prius  Court  on  21st  of  November.  The  defence 
was  an  ordinary  traverse. 

First  witness  for  plaintiff,  Mr.  Patrick  Phelan  d6* 
posed — I  hate  been  superintendent  of  the  GUsnevin 
Cemetery  for  1 1  years,  I  saw  defendant  in  Sheffield 
in  August,  1862;  I  had  gone  to  see  the  Cemeterj 
there  and  remained  there  for  a  week,  assisting  several 
times  the  arrangements  at  the  Committee  about  the 
Cemetery.  I  went  once  with  defendant  to  the  ground, 
I  had  broagbt  over  the  headings  of  the  forms  of  seve« 
ral  books  nsed  in  our  Cemetery,  one  of  each  sort;  1 
shewed  them  to  defendant.  They  had  been  printed 
by  plaintiff.  I  suggested  to  defendant  that  he  should 
get  the  same  forms  from  the  )>lauitiff  as  we  had.  De- 
/^ndant  directed  me  to  do  so  and  said  he  would  wish 
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to  get  tbem  done  bj  an  IrishmaD.  On  retarnlng  to 
Ireland,  I  went  to  plaintiff  and  told  him  there  was  a 
lot  of  forms  and  hooka  wanted  for  the  Sheffield  Geme- 
terr,  and  that  defendant  wonld  wiah  him  to  do  them, 
as  he  was  an  Irishman. 

I  saw  defendant  in  Doblm  aboat  10  days  after  in 
the  end  of  An^st  or  beginning  of  September.  I  met 
him  at  Glasnevin  with  the  Bev.  Mr.  Moore  and  told 
biro  that  plaintiff  was  slow  in  getting  the  forms^  && 
Defendant  told  me  to  press  on  plaintiff  the  getting 
them  up  as  quick  as  he  conid,  as  the  Cemetery  would 
be  opened  the  29th  of  September. 

I  went  that  evening  to  (^inttff  and  told  him  what 
defendant  told  me,  and  to  have  the  prooft  of  these 
formiB  ready,  in  order  that  deiendant.might  see  tbem 
before  be  left  Dnblln.  Plaintiff  4j^e  to  me  next 
morning  and  I  went  with  h|iii  to  'd^endant,  and  plain- 
tiff shewed  him  the  proofs'  at  Phibaborongb*  Defend- 
ant .exambied  them  and  appeared  quite  pleased:  they 
were  beaded  for  the  Sheffield  Cemetery.  I  bad  told 
tbjs  pUindff  the  Cemetery  was  to  be  opened  on  29th 
of  ^ptember,  and  tbat  the  books  and  forms,  te  were 
to  be  sent  by  Mr.  Walker  to  Sheffield— defendant 
had  told  me  to  give  them  to  Mr.  Walker.  I  ordered 
from  pbdntiff  one  copy  of  each  of  the  large' books  and 
'•as  few  as  possible'*  of  the  small  forms.  I  told 
plaintiff  to  send  up  the  books  and  forms  to  me:  de- 
fendant did  not  tell  me  to  examine  the  goods. 

Plaintiff  sent  me  up  the  books,  forms,  Ac. ;  I  ex- 
m*ttined  some  of  them :  they  were  according  to  order. 
Mr.  Walker  was  present.  I  forwarded  them  with 
Mr.  Fitapatrick  to  Sheffield.— Defendant  had  said 
they  were  to  go  to  Sheffield  by  Mr.  Walker^  but  Mr. 
Walker  could  not  take  them  and  I  sent  them  by  Mr. 
FitapatricL 

Cross-examined. — I  gave  plaintiff  no  other  order 
than  for  one  copy  of  each  of  the  large  books  and  "  as 
few  as  possible  **  of  (he  smaller  books,  ftc,  of  the 
forms.  I  had  ha  iathority  from  aefendant  to  order 
more;  I  ordered  ho  sUiionerr;  I  bad  anthority  ftvm 
defendant  to  send  to  Sheffield  what  he  had  authorixed 
me  to  order. 

Re  examined. — I  sent  the  invoice  with  a  note  to 
defendant  by  Mr.  Walker  and  got  no  reply.  I  had 
seen  and  walked  throagh  the  Sheffield  Cemetery. 

A  docnment  was  produced  to  witness,  which  was 
admitted  by  both  parties  to  be  a  copy  of  the  account 
or  invoice  which  had  been  furnished  by  plaintiff  to  the 
defendant,  containing  the  particulars  of  the  articles 
sent  by  plaintiff  to  defendant,  which  were  the  subject 
of  this  action. 

Witness  continued. — ^I  ordered  from  plaintiff  one 
of  each  of  the  articles  mentioned  in  the  six  items  of 
that  invoice.  No.  2  to  No.  7  inclusive.  The  ardcles 
mentioned  in  the  fourteen  other  items  of  that  invoice, 
No.  8  to  No.  21  inclusive,  are  necessary  in  a  cemetery 
and  are  used  in  Glasnevin. 

The  witness  was  then  asked  by  plaintiff's  counsel 
whether,  from  the  experience  he  acquired  at  Glasnevin 
and  having  regard  to  the  siae  of  the  Sheffield  Ceme- 
tery, he  could  say  what  number  of  the  articles  men- 
tioned in  item  No.  8  of  the  copy  invoice  should  rea- 
sonably have  been  given  to  answer  the  order  of  **  as 
few  as  possible." 

M<nru\  Q.C.  for  defendant,  objected  to  this  ques- 


tion.   The  judge  allowed  it  to  be  pnt,  enbject  to 
his  objection,  and  witness  answered,  **  foor  or  five.** 

A  similar  question  was  pnt  (subject  to  like  objec- 
tion) as  to  the  articles  mentioned  in  the  other  items  of 
the  copy  invoice,  No.  9  to  No.  21  inclnsive,  and  wit- 
ness stated  in  reply,  that  the  number  of  such  several 
articles,  which  lu  bis  opinion  should  reasonably  have 
been  given  to  answer  said  order  of  **  as  few  as  possi- 
ble'* were  as  follows,  via:  four  or  five  of  those  men- 
tioned in  No.  9;  one  of  those  in  No.  10;  three  of 
those  In  No.  1 1 ;  three  of  those  in  No.  12:  fonr  or 
five  of  those  in  No.  13;  three  of  those  in  No.  14;  one 
of  tiiose  in  No.  15;  one  of  those  in  No.  16;  200  of 
those  in  No.  17;  Arom  50  to  100  of  those  in  No.  18; 
50  of  those  m  No.  19;  100  of  those  ia  No.  20;  aod 
^OofthoseinNo.  21. 

Examination  continued— ^To  Juror. — ^When  I  got 
the  goods  and  invoice  iVom  the  plaintiff;  I  read  the 
invoice,  I  thought  there  were  too  many  of  some  of 
tbem,  but  I  did  not  tell  that  to  the  phuntif^  hot  senl 
forward  the  goods  to  defendant. 

To  the  judge.— Defendant  had  told  me  in  Sieffield 
when  I  was  there  to  order  one  of  each  of  the  large  books 
and  «« as  few  as  possible**  of  the  smaller  books  and 
fbrmSb 

Second  witness,  Mr.  C.  P.  Shannon,  the  plaintiff.— 
I  am  a  printer  and  stationer,  and  have  been  in  the 
habit  of  supplying  goods  to  Glasnevin  Cemetery.  I 
know  Mr.  Phelan  (last  witness).  In  Aognst,  1862, 
be  gave  me  directions  for  supplying  books  and  forms 
for  defendant:  I  had  not  known  defendant  tiH  then. 
Phelan  told  me  there  were  quantities  of  books,  forms, 
and  stationery  wanted  for  the  opening  of  the  Sheffidd 
Cemetery,  and  that  he  was  commissioned  by  defendant 
to  order  them  from  me.  He  directed  me  to  get  a  sheet  of 
each  book  and  form  that  was  in  use  at  6]asnevi%  and 
to  bring  them  out  to  him  in  Glasnevui,  when  he  would 
change  the  headings  to  suit  the  Sheffield  Cemeteiy. 
Next  morning  I  bronglit'^bttt  all  the  forms  to  him  at 
Glasnevin,  and  he  altered  them,  and  told  me,  to  pre- 
pare proofs  of  those  altered  forma:  he  did  not  then 
tell  me  the  number  I  was  to  provide. 

I  saw  him  again  in  about  10  days.  He  told  me 
to  hurry  on  with  the  proofs,  as  defendant  was  in  town 
and  he  wished  defendant  to  see  them.  I  told  him  I 
wonld  call  on  him  with  them  the  next  morning,  which 
t  did;  and  I  went  with  him  to  defendant  at  Phibs- 
falorongh  and  shewed  defendant  the  forms.  I  shewed 
defendant  the  proof  copies  of  all  the  books  and  forms 
mentioned  m  items  in  invoice  No.  2  to  No.  21,  both 
inclusive.  Defondant  looked  at  some  of  the  principal 
ones  and  said  it  was  all  right,  particularly  as  to  one, 
and  he  desired  that  the  work  should  be  proceeded 
with.  I  took  Mr.  Phelan  back  to  Glasnevin  and 
asked  him  the  quantities  I  was  to  give,  and  he  said, 
**  One  book  of  the  forms  least  in  use  and  a  moderate 
quantity  of  the  others,  in  proportion  as  they  yfW 
used  in  Glasnevin  Cetneteiy,  except  as  to  the  Railing 
Book,  as  it  was  a  book  that  the  cemetery  committee 
here  did  not  encourage,  but  that  it  was  a  fiivoarite 
mode  of  interment  in  England,  and  that  I  shonld 
make  a  few  more  than  were  used  here." 

I  did  not  see  defendant  afterwards.  I  saw  Phelan 
in  about  a  week  afterwards.  He  told  me  to  hnny  on 
with  the  work,  as  he  wanted  to  send  them  OTer  with 
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tombstones  that  were  going  to  defendants  from  GUa- 
neTtii,  and  not  to  pack  the  goods  tightly  as  he  had  to 
examine  them  before  they  were  sent  over:  that  he 
was  told  to  do  so. 

I  prepared  for  the  Sheffield  Cemetery  atl  the  goods 
ander  that  order:   they  were  useless  for  any  other 


I  sent  Ae  goods  accordingly  to  Mr.  Phelau  on  17th 
September,  1862,  and  sent  him  an  invoice.  I  never 
■aw  them  since.  I  have  been  supplying  similar  artt- 
cfei  to  Criasnevitt  Gemetcty  for  4  or  5  years. 

Witness  was  then  examined  as  to  the  valne  of  the 
several  articles  mentioned  in  the  items  of  said  copy 
bvoioe.  No.  2  to  No.  21  Inclusive.  He  stated  in 
aabetaoee  that  the  prices  charged  for  same  respectively 
in  smd  eopy  invoice  were  fair  i^nd  reasonable,  having 
regard  to  the  several  quantities  therein  mentioned; 
and  anpposing  such  quantities  to  be  purchased  from 
hin,  bat  that  if  a  smaller  quantity  of  any  description 
<f  artkies  was  to  be  purchased  from  him  than  men- 
tioiiei  1b  mid  copy  invoice,  then  that  the  cost  and 
fiur  and  reasonable  chaiffea  for  such  smaller  quantity 
would  be  at  a  higher  rate  for  each  article  of  that  des- 
cripdoD  than  is  charged  in  said  Invoice,  inasmuch  as 
the  same  expense  should  be  incurred  in  putting  up 
and  setting  the  types,  &e»  whatever  was  the  quantity 
purchased. 

Morris,  Q.(7.  for  defendant,  contended  that  pUuntiff 
was  bound  by  the  prices  charged  in  the  invoices,  and 
was  Boit  entitled  to  claim  any  higher  rate  of  charge; 
and  he  olgected  to  plaintiff  giving  any  evidence  as  to 
fseb  Ugher  rate  of  charge.  The  judge  received  the 
evidenice  subject  to  defendant's  objections. 

Witness  then  stated  that  supposing  only  one  of  the 
registers  mentioned  in  item  No.  2,  and  one  of  the 
aceouBt  books  mentioned  in  item  No.  3  to  have  been 
parehased  frem  him,  the  fair  and  reasonnbl^  charge 
for  the  fofmet  would  be  £2  10«.  and  for  the  latter 
woold  be  £1  17«i  6dL ;  and  that  with  respect  to  such 
of  the  several  articles  mentioned  in  items  No.  8  to 
No.  21  inclusive  (as  to  which  the  quantities  stated  by 
Mr.  Phehm  m  his  evidence  were  less  than  those  in  the 
invoice),  the  fair  and  reasonable  prices  to  be  charged 
for  the  following  quantities  would  be  at  the  following 
rates,  via:  at  sl  each  for  four  or  five  of  the  articles 
mentioned  iii  item  No.  S;  4»,  or  4&  6dL  each  for  four 
ar  five  of  those  in  No.  9;  10«.  or  12«.  Sd.  for  one  of 
those  hi  No.  10;  3^.  6(L  or  4&  each  for  three  of  those 
in  No.  11;  lilce  rate  for  three  of  those  in  No.  12;  6^. 
or  &•  6d  for  one  of  those  ia  Not  15;  6^.  for  one  of 
those  in  No.  16;  7«.  6J.  or  Ss.  for  a  100  of  those  m 
No.  18;  10«.  for  50  of  those  in  No.  19;  Is.  6cL  or 
8#.  for  100  of  those  in  No.  20;  and  128.  6d.  for  50 
of  those  in  No.  21. 

Witness  also  stated  he  would  not  swear  that 
Phelan  ordered  any  stationery. 

I  got  back  the  invoice  from  defendant  abont  a  week 
af^er  I  sent  it:  I  got  it  with  his  first  letter.  I  sent 
the  goods  to  Phelan  oa  17th  of  September,  packed  in 
two  tCA  chests,  directed,  as  I  believe,  to  Mr.  Phelan 
(as  he  desired  me)  for  the  Rev.  Mr.  Barlow.  I  will 
not  swear  they  were  directed  to  Mr.  Phelau. 

I  have  ceased  for  a.bout  six  months  to  work,  for 
Glasnevin  Cemetery.  While  I  was  working  for  them 
I  krpt  np  my  own  types  of  their  forms.     I  had  to 


alter  several  of  those  types,  but  not  all,  for  ttie  books 
of  the  Sheffield  Cemetery,  aud  to  alter  some  in  the 
body  of  them. 

The  plaintiff^s  case  being  closed,  Morris,  Q,C.,  for 
defendant,  requested  the  learned  judge  either  to  nou- 
suit  the  plaintiff  or  to  direct  a  verdict  for  the  defendant 
•upon  the  following  gronndd:—- 

1st  That  there  was  no  acceptance  or  other  matter 
to  take  the  pUintiff^s  case  out  of  the  Statute  of  Frauds, 
on  this  point  he  cited  Asid  v.  Emery^  (4  M.  &  S., 
262). 

2nd.  That  as  there  was  at  all  events  an  excess  ia 
the  quantity  of  the  goods  seat  over  that  alleged  to  be 
ordered,  there  was  no  duty  on  the  part  of  defendant 
to  separate  and  lAe.the  portions  oidere«|. 

The  judge  declhi^  to  do  so. 

Morrta,  Q.(7.  then  addressed  the  jury  for  defendant 
and  save  the  following  evidence. 

Witness  for  defendant.  Rev.  N.  3arlow — Defea- 
dant — I  am  the  Catholic  curate  in  Sheffield.  Am 
native  of  Ireland,  came  to  Dublin  in  August,  1862{ 
saw  Mr.  Phelan  in  Glasnevin  Cemetery.  He  told  ine- 
tbat  plaintiff  was  the  printer  for  Glasnevin  Cemeteiji 
and  that  as  he  kept  his  types  standing,  he  would  sup* 
ply  me  cheaper  than  any  other  person.  I  had  seea 
Mr.  Phelan  in  Sheffield  on  the  1 4th  of  August;  I  was 
member  of  the  cemetery  committee  there:  Phelan  was 
with  the  committee  at  that  time.  He  shewed  me  at 
Sheffield  the  forms  used  in  the  Glasnevin  CemetefT. 
I  don't  remember  having  ^ven  him  any  orders  in 
Sheffield.  I  am  positive  I  did  not  give  him  any 
orders  in  Sheffield  to  get  any  form  or  book  printed  by 
plaintiffi 

When  I  saw  Phelan  in  Dublin  afterwards»  I  was 
ft  Glasuevin  Cemetery  and  examined  the  forms  of 
books,  &C.  Mr.  Phelan  suggested  that  plaintiff  should, 
do  it  as  he  could  doJt'chei^per,  ,  I  ordered  Phelan  to 
procure  me  from  plamtiff  one  wpj  of  each  of  the 
books  used  at  Glasnevin  Cemetery  and  a  very  small 
quantity  of  the  forms  used  there.  I  said  that  I  liked 
plaintiff's  forms.  I,  moreover,  said  that  the  copies  of 
the  books  should  be  small,  as  I  would  probably  have 
soon  to  change  them  ii^  order  to  moet  the  local  p^u- 
liarjties  of  the  place,  ttr.  Geraghty  was  present. 
The  Sheffield  Cemetery  was  not  open  then.  These 
were  the  only  orders  L  gave  to  Phelan.  I  saw  pUin- 
tiff  about  10  days  afterwards  at  Phil)6borough,  the 
mommg  of  the  day  I  went  to  England,  plaintiff  on 
that  occasion  shewed  me  about  four  or  five  proof* 
sheets  only.  1  don^t  know  whether  he  had  more  with 
him  or  not.  t  don^t  recollect  saying  anything  to 
plaintiff  about  the  delivery  of  the  goods.  I  told 
Phelan  to  have  t^em  forwarded^ to  me. as  soon  as  pos- 
sible. I  did  not  order  any  stationery.  I  beard  of 
the  arrival  of  the  goods  On  the  20th  of  Septemher,  the 
day  I  got  the  invoice  from  Mr.  Walker,  and  wrote  the 
letter  to  plaintiff.  I  examined  the  invoice  and  returned 
it  immediately.  The  goods  nf^re  at  the  railviray  station 
when  I  wrote  that  letter. ,  I  saw  the  goods,  at  the  r«l- 
way  station  oqly  once  since  then,  abont  a  month  i^o^ 
directed  by  a  card  to  ^^e  Rev.  Mr.  Bar|ow,  Sheffield. 
There  were  two  boxes.  1  did  not  see  Phelan's 
name  on  them.  I  nev^  ([iivet  Phekn  any  authority 
to  receive  or  approve  of  the  goods,  on  my  behal£  The 
goods  mentioned  in  the  myo\co  were  not.in  «(Ocoxdaiic^ 
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with  hijr  orden.  They  were  greatly  in  exoeaa.  One 
of  the  re^stry  books  he  sent  (item  No.  2)  woald  last 
for  60  years  according  to  the  population  of  Sheffield. 
None  at  all  of  the  articles  mentioned  in  item  No.  8 
were  rec|aired.  One  of  those  mentioned  in  item  No. 
9  woald  answer.  None  of  those  in  item  No.  1 1  wero< 
reqnired.  Everyone  in  Slioffield  bad  libeity  to  erect 
monnments.  One  of  those  in  item  No.  12  would  be 
enongh.  50  of  those  in  item  No.  1 7  would  answer. 
None  of  the  requirement  dockets  in  item  No.  18  would 
be  required.  20  perpetuity  sheets  item  No.  19  would 
do  for  a  year.  50  report  sheets  item  No.  20  would 
answer.  20  perpetuity  returns  item  No.  21  would 
answer.  .    . 

Cross  examined. — I  first  knew  Mr.  Phelan  in 
Sheffield.  We  were  to  have  opened  the  cemetery  on 
the  29th  September.  (  was  not  intunately  acquain- 
ted with  the  working  of  Glasnevin  cemetry.  I  appro- 
Ted  at  Phibsboro'  of  the  sheets  they  shewed  me.  I 
knew  that  Phelan  before  that  had  altered  the  sheets 
of  the  books,  &C.,  used  in  Glasnevin,  to  correspond 
for  Sheffield.  Phelan  was  my  correspondent  in  Ire- 
land. He  was  agent  to  order  hnt  not  to  receive.  I 
ninj  have  said  to  Phelan,  to  see  that  the  goods  were 
all  right  I  never  told  Phelan  to  forwaid  them  to 
me,  but  to  see  that  they  were  forwarded.  I  did  not 
wish  to  order  more  forms  than  for  one  year.  I  have 
ordered,  in  Sheffield,  one  copy  of  a  register  book  for 
15s.  bound.  I  said  nothing  about  the  quantity  to 
plaintiff  at  Phibsboro*.  If  the  goods  were  according 
to  order,  I  slionid  have  paid  the  carriage  from  Dublin 
to  Sheffield. 

To  the  judge.— I  have  no  remembrance  of  having  told 
Mr.  Phelan  to  send  those  goods  to  me  by  Mr.  Walker. 
I  had  engaged  Mr.  Walker,  here  (before  I  left  Ire- 
land), for  some  business  connected  with  the  Sheffield 
cemetery,  and  hd  was  to  go  over  to  Sheffield.  He  dU 
go,  and  I  gave  him  the  letter  and  invoice,  on  20th 
September. 

The  evidence  on  both  sides  being  closed,  defendant's 
counsel,  required  the  judge  to  direct  the  jury,  to  find 
a  verdict  for  defendant,  npon  the  grounds,  already  re- 
lied on  by  Jforrii,  Q.  0,  at  the  close  of  plaintiff's  case, 
and  to  tell  the  jory,  that  there  was  no  evidence  of  ao- 
oeptanoe  of  the  goods  by  defendant,  to  satisfy  the 
Sutnte  of  Frauds,  and  also  to  tell  them,  that  if  the 
goods  sent  considerably  exceeded  in  quantity  what 
were  ordered,  the  defendant  was  not  bound  to  set 
aside  and  take  the  portion  ordered. 

The  learned  judge  declined  to  comply  with  this  re- 
qnirement.  but  told  the  jury,  that  nnder  the  statute  of 
iraads,  plaintiff  was  not  entitled  to  recover  at  all,  ex- 
cept there  was  an  acceptance  of  the  goods  by  defend- 
ant And  he  left  to  them^  the  questions  on  the 
evidence,  whether  Phelan  was  the  agent  for  defendant, 
for  the  purpose  of  receinng  the  goods,  and  if  so  then, 
whether  ther^  was  an  aooeptanoe  by  him,  for  de- 
fendant of  the  goods,  or  of  such  .portion  of  them  as 
he,  Phelan,  was  authorised  to  order  and  did  order.  He 
alto  left  to  the  jory,  the  question  of  the  extent  of  the 
authority,  given  by  defeiidant  to  Phelan,  aa  to  the 
quantities  of  goods  to  be  ordered;  and  told  them 
that  plaintiff  was  not  entitled,  ui  any  event,  to  recover 
for  any  greater  qnanUty  of  goods  than  Phelan  was 
aulhoriied  by  defendaoti  to  ^er,  Und  than  that  he 


did  actually  order.  He  further  left  to  th^  jury,  on 
the  evidence,  the  question  as  to  the  value  and  prices 
to  be  charged  for  such  portion  of  the  goods  as  the 
jury  should  be  of  opinion  had  been  duly  ordered  by 
defendant,  or  by  his  anthority.  And  he  directed 
their  attention  to  the  prices  charged  in  the  invoice, 
and  to  the  evidence  of  plaintiC  as  to  same,  and  as  to 
the  prices,  which  should  be  fairiy  and  reasonably 
charged  for  those  several  articles,  of  which  it  waa 
alleged,  that  the  quantities  mentioned  in  the  Invoice  . 
exceeded  those  that  were  ordered. 

The  jury  found  a  verdict  for  the  plaintii^  for 
£18  48.  Sd,  and  gave  a  lut  they  had  made  ont, 
shewing  of  what  that  snm  consisted,  and  spedfyiDg 
the  artKles  for  which  they  considered  plaintiff  entitled 
to  recover,  and  the  prices  ihey  allowed  him  for  same.  . 

The  list  was  as  follows,  via: — 

£  s.  d. 

1  Regbterbook                ...  ...  2  10  0 

1  Workmen's  account  book  ...  1  17  .6 

1  Cash  book     ...             ...  ...  0  18  0 

1  Perpetuity  book            ...  ...  I  0  0 

I  Removal  book              ...  ...  1  10  0 

1  Map  book      ...             ...  ...  2  10  0 

4  General  ground  docket  books  ...  1  12  0 

4  Dressing  grave  books    ...  ...  0  18  0 

1  Certificate  docket  book  ...  ...  0  10  0 

1  Monument  docket  book...  ...     0    6    0  • 

5  Headtttone  books  ...  ...     0  15     0 

2  Vault  docket  books       ...  ...09^ 

1  Removal  docket  book    ...  ...     0    6    6 

5  Railway  books  ...  ...     0  15     0 

200  Weekly  returns  ...  ...  0  10  0 

100  Requirement  dockets  ...  ...  0    7  6 

100  Perpetuity  sheets  ...  ...  0  10  0 

100  Report  sheets  ...  ...  0    7  6 

100  Perpetuity  returns  ...  ...  0  12  6 

18"4    6 

Several  portions  of  the  articles  mentioned  in  the  in- 
voice were  omitted  from  this  list,  and  were  not  charged 
against  defendant,  by  tho  jury. 

After  the  verdict  was  given,  defendant's  oonnsel 
applied  to  the  judge  to  respite  execution  for  a  month, 
which  he  accordingly  did,  the  defendant  undertaking 
and  consenting  by  his  connscl,  to  return  to  plaintiff 
such  of  the  several  articles  mentioned  in  the  invoioe* 
as  did  not  appear  by  that  list  to  have  been  charged 
against  defendant  by  the  jury  (excepting  the  trifling 
articles  mentioned  in  the  first  item  of  the  invoice). 
Plaintiff  to  be  at  the  expense  of  the  carriage,  from 
Sheffield,  of  such  returned  goods. 

The  list  made  by  the  jury  shewed  that  with  respect 
to  the  articles  mentioneid  in  the  4th,  5th,  6th,  7tfa, 
13th,  14th,  16th  and  I7th  items  of  the  invoice,  the 
jury  charg^  the  defendant  with  the  same  qnantttiea 
and  prices  as  in  the  invoice,  but  that  with  respect  to 
the  several  artiples  mentioned  in  the  2nd,  3rd,  8th, 
9th,  10th,  11th,  15th,  18th,  19th,  20th  and  21st 
items  of  the  Invoice;  the  quantities  thereof  mentioned 
in  that  list,  and  the  snms  charged  by  the  jury  against 
defendant,  for  the  same  were  lesa  than  those  ooenUoned 
in  the  inyidce,  while  the  rate  of  charge  allowed  by  the 
jury  for  each  anide  was  greater:   ,  And  further,^  that 
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none  of  the  jevoral  articles  mentioned  in  the  Ist  and 
12th  itema  of  the  invoioe,  or  in  the  other  items,  after 
the  2l8t  were  included  in  that  list,  or  charged  agianst 
defendant  by  the  jury* 

CoFT  Invoici. 

Tk$Bev.  N.  Barlow,  St  Michad*s  CatMie 

Cemstery,  BiveUn  Olen,  SheffiM. 

To        Shannon  4t  Co.        Dr. 

1862  je    a.    d. 

J  II  Sept.  i  Quire  pot  paper,  3d;  2  black 

lead  pencils.  3d.         ...     0    0    6 

a  17  2  Begiaters,  whole  bound,  5 

quires    each,    lettered, 

378. 6d...     3  15    0 
9  2  Workmen^s  account  books, 

5  quires  each,  8  by  ^ 
bound       ...  27s. 6d...     2  15    0 
4  1  Cash  book,  5  quires,  8  by 

i  bound     ...  ...     0  18     0 

6  1  Perpetuity  cash  book,   5 

quires,  8  by  ^  bound...     10    0 

6  1  Renewal  book,  5   quires 

each,  Abound  ...     1  10    0 

7  1  Mass  book,3^  quire8,bonnd 

each,  ^  common  cover    2  10    0 

8  20  General    ground    docket 

books  ...at  4s...     4    0    0 

9  10Dresunggravebksat3s...     1   10    0 

10  5  Certificate  docket   books, 

at  5s..      1     5    0 

11  5  Monument  docket  books, 

at  3s...    0  15    0 

12  5  Foundation    wall    books, 

at  3s...     0  15     0 

13  5  Headstone  books,  at  3s...     0  15     0 

14  2  Vault      docket       books, 

^at  4s.  6d...    0    9    0 

15  2  Removal    docket    books, 

at4s.6d...     0    9    0 

16  5  Books  to  permit  railings  to 

be  erected        at  3s...    0  15    0 

17  200  Weekly  returns  of  inter- 

ments... at  5s...     0  10    0 

18  500  Requirement         dockets, 


At2s.6d... 

0  12 

6 

19 

700  Perpetmtj  iheeta,  at  6s... 

1  15 

0 

20 

200  Beport  sheets  .t  5s.  4d... 

0  10 

8 

21 

200  Perpetoitj  retnnis,  at  98.. 
2  Beams  C.  L.  note  paper. 

0  18 

0 

headed         ...at88  6d... 

0  17 

0 

• 

1      „        „                plidn 

0    6 

0 

1       M         »     **P 

0  10 

0 

1       „        M    do.  feint    ... 

0  11 

0 

1      tf       »    pot  plain   ... 

0    8 

6 

1      „        „    do.  feint    ... 

0    9 

0 

1       „        „    letter 

0  13 

0 

i      „  best  blotting,  at  404. 

0  10 

0 

1      H  C.  L.  No.  4  at  6d. 

and  No.  e.  at  8d 

0  14 

0 

6  Bozea  Berrr's  pens,  6s. 

6  6illott's,7s.6d. 

0  13 

6 

1  Docenblackleadpendlsls. 

1  lb.  black  wax,  4s.    ... 

0    5 

0 

2  Peking  cases 

0    2 

6 

33    7     2 


On  the  24th  November,  Morria^  Q.C^  for  the  de- 
fendant, obtiunod  a  conditional  order  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  the  grounds  of  the  rer 
ception  of  illegal  evidence  and  misdirection  of  the 
learned  judge,  against  which 

AprU  24<A,  1864,  Armstrong,  Sergeant^  and 
Anderson,  showed  cause. 

Morris^  Q.C.,  and  M^Blain^  contra. 

The  following  authorities  were  cited,  Levy  v.  Onen 
(8  El.  and  BL  575);  Levy  v.  Qreen  in  error  (1  £1 
and  Kl.  969);  Cwd^e  v.  Harrison  (6  Exchequer,^ 
908);  Hart  v.  Mills  (15  M.  &  W.,  85);  Cross  v. 
Egion  (2  B.  &  Aid.  106);  Norman  v.  Phillips  (14 
M.  &  W.  283):  Coke  Littleton,  258  b. 

*^    7  Cur,  adv.  tmft. 

t'     « 

May^  7th, —  MoKAHAN,  CJ. —  llii^  case  comes 
before  us  on  a  motion  to  set  aside  the  verdict  on  the 
alleged  ground  of  misdirection.  The  action  was  in 
the  common  form,  for  goods  sold  and  delivered.  Tb^ 
case  was  tried  in  the  Consolidated  Nisi  Prins  Court ; 
and  it  appears,  the  plaintiff  was  a  stationer,  m  Dublin, 
and  the  defendant  is  a  Roman  Catholic  clergyman  or 
curate,  in  Sheffield.  Mr.  Pbelan  of  Dublin,  was 
the  principal  witness  fbr  the  plaintiff,  besides  the 
plaintiff  himself.     It  appears  the  defendant  came  over 

'  to  Ireland,  and  approved  of  forms,  which  were  used, 
and  employed  Mr.  Shannon  to  prepare  suitable  ones 

I  for  the  Sheffiekl  cemetery.  Whether  the  interview 
took  pUce  in  Dublin  or  in  Sheffield  is  of  no  impor* 

I  tance,  but  the  evidence  of  Phelan  is  of  some  impor- 
tance.    He  says  that  he  ordered,  from  the  plaintiff, 

I  one  copy  of  eadi  of  the  large  books,  and  as  few  as 
possible  of  the  smaU  forms;  that  the  plaintiff  sent  up 
these  books.    On  cross-examination,  he  says,  **  I  gave 

!  no  order,  but  for  one  of  each  of  the  krge,  and  *'aa 
few  as  possible  **  •f  the  smaller^  I  had  no  authority 
to  order  more.  The  articles  in  the  invoice  are  neces- 
sary in  a  cemetery.  I  read  the  invoice.  I  thought 
there  were  too  many  of  some  of  them,  but  I  did  not 
tell  the  pkuntiff  so.*'  Shannon  gave  evidence;  die 
only  material  thing  is  that  ho  will  not  swear  Phelan  or- 
dered any  stationery.  Phelan  was  re-examined,  and 
said  the  defendant  told  him  to  ^t  the  goods  from  the 
plaintiff.  The  defendant  was  examined,  and  gave  an 
account  a  little  different,  but  that  is  immaterial,  be- 
cause the  jury  have  found  what  the  contract  was. 
The  defendant  ssked  for  a  verdict  to  be  directed — 1st 
because  there  was  no  acceptance  within  the  statute  of 
frauds;  2ndly  —  because^  admittedly,  the  plaintiff 
had  sent  more  goods  than  ordered,  and  the  de- 
fendant had  done  nothing  to  disentitle  him  to  re- 
fuse. The  judge  declined  to  comply,  but  told  the 
jury  the  plaintiff  could  not  recover,  except  there  was 
an  acceptance,  and  left  to  them  to  say,  if  Phelan  was 
the  agent  to  accept;  and  if  there  was  an  acceptance; 
also  the  extent  of  the  authority;  and  told  them  the 
plaintiff  was  not  entitled  to  recover  more  than  Phelan 
was  authorised,  by  the  plainti£  to  order,  and  did  or- 
der. The  latter  part  of  the  judge's  direction  was  this : 
the  plaintiff  said  he  made  the  prices  on  the  supposition 
that  all  would  be  accepted;  but  if  less  were  accepted, 
a  higher  price  would  be  reasonable  as  eveiy  ono 
knows  it  is  not  twice  as  expensive  to  strike  off  twice 
as  much.  Tha  invoice  contained  items,  2 1  in  number, 
eight  or  nine  under  one  head*    The  rerdlct  findsi  that 
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some  of  Ifae  things  wer^  not  at  all  on^Mhed;  the  Ut. 
item  is  a  veiy  trifitug  one;  No.  12  is  strack  oat 
The  jai7  next  went  through  the  other  items,  and 
bi  the  last  sentence  we  have  the  result     They  stmck 
ont  one  of  the  registers;  they  strock  ont  sixteen  of  the 
dockets  mentioned  in  the  eighth  item ;  in  the  ninth  Item, 
six;  in  the  tenth,  four;  in  the  eleventh  item,  four;  one 
of  the  removal  docket  books,  in  the  flfleenth  item ; 
four  hundred,  lu  the  eighteenth ;  six  hundred,  in  the 
nineteenth ;  one  hundred  in  the  twentieth ;  one  hun- 
dred, in  the  twefity-first;  and  all  subsequent  to  the 
twenty  first    The  result  is,  that  of  the  items,  twenty- 
six  or  twenty*seven,  thoy  found  eight  right  In  quan- 
tity; of  the  others  some  visibly  more;  others  depend- 
ing on  the  question,  whether  onliredJ     And,  I  may 
say,  the  jury  completely  altered  the  prices,  except 
those  of  the  items,  which  were  qnite  right,  consider- 
ably altering  the  price  of  the  single  book,  on  the 
ground  that  it  was  more  expensive  than  half  the  two. 
The  verdict  was  right  provided  the  direction   was 
right;  and  we  must  take  it,  that  £18  4«.  6d.  was  the 
right  sum ;  that  some  of  the  goods  were  not  ordered, 
that  some  exceeded  the  order;  that  depending  on  the 
construction  of  the  order,  but  others  palpably  ex- 
ceeded, and  the  qaestion  is,  should  a  verdict  have 
been  directed  for  the  plaintiff,  for  £18  4«.  6dL    Gases 
of  this  kind  have  undergone  a  good  deal  of  discus- 
sion, and  I  might  go  through  many  of  them,  bnt  our 
opinion  is,  that  in  a  Court  where  we  are  as  at  present 
our  duty  is  to  ascertain  how  the  law  has  been  ascer- 
tained by  Courts  of  co  ordinate  jurisdiction;  and  that 
we  are  to  follow  decided  cases  if  they  establish  a 
princ'ple,  and  that  they  are  not  to  be  departed  from, 
on  any  minnto  differences.      Applying  that  (and  the 
eflfect  otherwise  would  be  this,  that  so  much  uncertainty 
would  ensne,  no  counsel  could  advise  whether  or  not, 
to  submit  to  a  demand,)  Levy  v.  Orem  i[8  £1.  &  Bu 
67S)  I  need  not  say,  is  a  binding  authority* ,  It  was 
a  peculiar  case,  and  if  the  law  was  right  ^  muUo 
/btiioi%  it  applies.      It  appears  that  the  defendant 
gHve  an  order  for  a  small  quantity  of  delph.    On  the 
first  page,  the  items  are  set  forth.    They  amount  alto- 
gether, to  about  eight  or  nine,  or  ten  items;  ^re  Items 
were  perfectly  ri^ht,  with  the  exception,  that  the  fifth 
Is  three  sets  of  dishes;  but  with  respect  to  the  others 
they  are  identically  as   ordered.      But  then  come 
jugs,  about  £1  6s.  worth  of  jugs,  which  were  con- 
fessedly beyond  the  order,  like  the  stationery  in  the 
present  case.  The  whole  demand  bemg  for  £6  or  £7 ; 
it  was  tried  before  the  sheriff.    The  defence  set  up  be- 
fore the  action  broqgbt^  waa  that  the  goods  were  or- 
dered to  be  sei^t  within  a.  fortnight,  and  were  not  sent 
tiH  a  month  had  elapsed,  and.it  was  not  till  the  trial 
came  on  that  it  was  objected;  the  goods  did  not  cor- 
respond with  the  order,     tlie  plaintiff  abandoned  the 
iSi  68.  worth,  and  said  he  was  entitled  to  a  verdict 
for  the  £5  or  £6  worth.    And  he  gave  aome  evidence 
of  the  trade,  that  it  was  usual  to  {ml' in  extra  goods 
if  there  was  room — sent  on  sale  and  return.     **I  send 
yon  what  yon  may  keep  if  you  like,  and  if  yon  don't 
yon  may  return.'*      A  verdict  was  found  for  the 
plaintiflE;  deducting  for  the  extra  goods.      The  case 
came  before  the  Queen's  Bench,  and  the  question  was, 
if  that  was  right      I  need  not  refer  to  the  argumenU 
of  Qoonael,  but  it  ianecessaiy  I  should  stata  the  judg- 


ment of  two  of  the  judges.  Lord  Campbell  and  Wi^* 
man,  J.,  thought  the  defendant  was  at  liberty  to  rt- 
ject  the  goods,  and  that  his  havmg  set  np  a  different 
reason  was  no  waiver  of  his  real  objection,  which  he 
had  the  right  to  make.      Now,  though  three  instead 
of  six  were  sent  in  one  instance,  that  is,  less  than 
were  ordered.   Lord   Campbell  and   Wightman,  J^ 
thought    anything  of  that  kind  sufficient      Lord 
Campbell  says^  *'  i  think  he  had  the  right  to  reject  the 
goods,  but  he  might  waive  the  objection,  and  at  oae 
time  I  thought  he  had  done  so.     I  do  not  lay  down 
any  general  tule  of  law,  but  I  say,  that  under  thedr- 
cnmstances,  here,  the  caution  being  given,  and  the 
whole  being  included  in  one  inyoioe,  all  the  goods 
being  in  one  package,  under  these  circumstances  be 
had  a  right      I  therefore  think  the  rule  should  bo 
made  alMolute."    I  need  not  refer  to  the  judgment  of 
Wightman,  J.  who  concurs;  bnt  I  ref&r  to  the  judg- 
ment of  £rie,  J.    As  I  read  it,  he  differed  because  ho 
supposed  the  things  virtually  sent  were  a  few  extra 
articles,  with  the  understanding,  they  were  not  sent 
as  sold,  bnt  with  an  option  to  the  defendant  to  keep 
them  or  not    It  shows  what  Englishmen  are.    Here 
are  only  £5  in  dispute,  but  for  the  benefit  of  posterity, 
and  for  our  benefit  it  was  thought  not  right  to  leave 
the  thing  in  doubt  with  two  such  eminent  judges  con- 
flicting;   and  the  case  came  before  the  Ooari  of 
Exchequer  Chamber,  where  there  was  not  a  differenee. 
(1  EI.  &  EL  969).      The  reporter  does  not  think  it 
necessary,  there  to  give  the  argnmeuta  of  coonsd, 
because  they  were  the  same;  bnt  the  judgment  of 
Maitin,  B.  says — '^We  are  all  of  opinion,  that  tho 
decision   of  Lord  Campbell  and  Wightman,  J.  was 
correct"      f  His  lordship  cited  the  observattoos  of 
Willes,  J.]     Bramwell,  B.,  Watson,  B.,  and  Byles,  J. 
subsequently  are  to  the  sa|ne  effect      Ap|>lyuig  ^is 
to  the  fkcta  of  this  case/  and  the  only  pretence  thaj^  a 
different  result  should  be  come  to  resta  on  what  Erie, 
J.  said,  that  the  goods  were  sent,  perhaps  on  sale  and 
return;  is  it  possible  they  conld  be  so  here?    They 
were  stamped  as  fer  the  Sheffield  Cemetery,  therefore 
they  never  went  with  an  offer  to  take,  or  return  tbo 
remainder;  with  respect  to  these  books  there  is  no 
pretence  the  plaintiff  could  have  been  mistaken.     As 
to  the  forms  there  might  be  some  mistake,  becanae 
the  order  was  to  send  **as  few  as  possible."    Bnt  so 
fkr  frotii  that  circumstance  making  the  case  feroor- 
able  to  the  plaintiff,  now  that  the  contract  has  been 
construed  by  the  jury,  the  very  drcnmstanoe  that 
there  was  ar  -difficulty  in  selecting  by  the  defendant 
was  one  thrown  on  him  by  the  plaintiff;  and  he  woald 
have  run  the  risk  of  being  taken,  to  haye  accepted  the 
^hole.    If  this  case  be  taken  to  have  settled  the  Uw, 
I  cannot  see  how  the  present  case  can  be  d'lstlognishad 
from  it.    The  goods  were  not  ordered  at  all.    Neither 
was  the  stationery,  nor  the  item  No.  12.    I  Uunk  it 
would  be  inconvenient  to  ti^  to  distinguish  such  casai. 
We  have  no  alternative,  but  to  set  aside  the  verdict 
Christian,  J. — Two  objections  were  taken  to  the 
course  pursued  by  the  judge.     Ist  That  heshonUl 
tell  the  jury  that  there  was  no  acceptance  under  tbo 
Statute  of  Frauds.    I  have  no  doubt  the  judge  wis 
right    Singularly  enough  both  the  counsel  here  erred 
in  hymg  down  the  law  as  to  acceptaoce.    Mr.  M'BUin 
cited  a  case,  and  Mr.  Anderson  cited  %xUetum;  but 
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both  were  eonsidered.in  Morten  ▼.  TibhiU  (L5  Q.  B. 
428),  which  is  now  the  leading  ease.  Jo  short  aa 
Lord  Campbell  pointed  oat  what  b  necesaarj  iamerelj 
a  part  performanoe  on  one  side  or  other;  on  one  by  a 
payment  no  matter  how  minote,  and  on  the  other  by 
a  delivery  no  matter  how  minnte.  The  meaning  is 
as  shown  by  Lord  Campbell,  that  once  anything  is 
defivered  as  pnrporting  to  be  the  thing  sold,  the  question 
is  in  the  same  position  as  if  there  was  a  writing. 
romb'iMon  ▼.  Slaight  (17  C.  B,  697)  is  to  the  same 
efiect.  Here  the  jnry  have  fonnd  Phelan  was  the 
agent.  The  defendant's  first  point  therefore  fails. 
The  second  objection  raises  a  qnestion  of  great  pecnli^ 
arity,  and  in  my  mind  great  difficaUy.  The  learned 
judge  before  whom  the  case  was  tried  took  great  puns 
whh  it.  I  can  not  bat  think  it  a  great  hardship  if 
the  plaintiff  baa  nothing  for  the  tronble  and.  expense 
he  has  gone  to.  The  order  was  entirely  nnoertatn  as 
to  quantity  i.a.  with  respect  to  the  larger  portion. 
Thm  was  no  suggestion  on  any  gronndt  bat  that 
the  plaintiff  acted  ootid  fide  under  this  uncertainty. 
We  now  know  «sr|!KM<yacto  on  the  evidence  of  the 
defendant's  agent,  but  not  on. anything  which  the 
plaintiff  might  have  known  what  was  the  qnanUty. 
That  quantity  was  considerably  less*  and  some  trifling 
artidea  were  sent  which  were  not  ordered.  The  risk 
or  inconvenience  to  be  run  by  the  Rev.  defendant, 
was  comparatively  infiniteumal;  the  verdict  is  there- 
fore a  just  one,  but  if  the  law  be  against  it,  it  must 
faiL  The  defendant  says  the  case  is  the  same  as  if 
that  predae  quantity  had  been  specifically  ordered.  I 
agree  with  the  Chief  Justice  that  a  Court  shoukl  follow 
a  Court  of  co-ordinate  jarisdiction,  even  if  it  should 
wiab  the  law  were  otherwise;  but  when  the  Court  is 
called  on  to  submit  to  an  anthority,  and  in  doing  so 
to  refuse  reartMeration,  it  ought  first  to  ascertain  what 
is  the  rule  of  law?  secondly,  does,  the  case,  fall  within 
the  letter  or  spirit  of  the  rule?  and  in  judging  of  the  lat- 
ter, if  the  case  is  substantially  the  same,  it  ought  to  be 
followed.  Now  it  is  to  be  remarked  thatUiecaseofZ«vy 
T.  Qreeti  professed  not  to  lay  down  any  general  rule.  '*  I 
do  not  "  says  Lord  Campbell,  **  lay  down  any  general 
mleu''  Willes,  J.  says  **  adoptmg  the  view  ti&en  by 
Lord  Campbell,  I  think,''  ^c,  and  Byles  J.  says  «<  I 
do  not  say  in  all  cases,''  ^,  therefore  Levy  v.  Qreen 
lays  down  no^  general  mle.  If  not  then  on  what  prin- 
ciple do  they 'proceed?  This.  A  vendor  shall  not  be 
allowed  to  force  on  a  vendee  a  contract  diterent  from 
what  was  entered  hito.  It  is  a  cardinal  £kOt»  that  in 
all  these  the  order  was  specific  in  quantity  as  well  as 
kind.  Non  hoc  mfoedera  vsnt,  may  the  defendant 
uj  if  the  vendor  send  more  than  the  quantity  ordered. 
In  Omiiijf^  V.  Jfatrisan  Baron  Paike  si^s,  the  defto- 
dant  **  had  a  right  to  have  ten  speciflo  hogsheads 
defivered  to  him,  the  delivery  of  fiflSsen  is  no  perfbr* 
maoee;  the  person  can't  tell  which  lu»  the  ten." 
But  *tiie  jeading  case  now  is  Leviy  V.  Grmu  That 
>  wfu  thi%  the  defendant  gave  the  phuntiff  an  order 
~  both  as  to  quantity  and  knid.  The  plauittf 
kia  than  the  quantity  of  the  same  land,  and  other 
goods  not  borrespon^ing  with  the  order  at  alL  The 
too  wain,  ample:  ground  on  which  to  found  the  decision 
of  tbeOoorfrin  Ltvy  v.  G^iebi;  and  when  it  went  to 
tlm  Ckntft  of  Exchequer  Chamber  judge  after  judge 
^efegged  io  il»v     IMs^  nmlakable  th«t>  th»  Govt  of 


Queen's  Bench  were  equally  divided  in  opinion.  Cole* 
ridge,  J.  and  Erie,  J.,  were  of  opinion  in  favour  of  the 
plaintiff.  When  it  went  to  the  Court  of  Exchequer 
Chamber,  that  Court  held  they  were  wrong.  One 
may  venture  to  say  which  of  the  Judgments  is  the 
most  satisfectory  to  one's  own  mmd,  and  Lord  Camp- 
bell's  is  more  satisfeetory  to  my  mind.  What  are  the 
groands  which  Lord  Campbell  bases  his  judgment  on? 
I  think  in  the  Exchequer  Chamber,  the  judges  did 
little  more  than  adopt  his  construction.  At  the  outset 
the  foundatbn  is  that  particular  quantities  and  kinda 
were  ordered  to  be  sent,  with  acaationnotto  send  morei 
Without  referring/uiither  to  the  judgments,  it  is  phda 
that  the  basis  hddidown,  )attd  In  the  other  ease  by' 
Baron  Parke,  is  that  where  the  order  isspeeifiein 
quantity  and  Idnd,  if  the  seller  send  more  or  less  \uf 
obtrudes  on  the  purchaser  a  contract  different  fromr 
the  one  entered  bio,  and  the  purchaser  has  a  right  to 
reject  the  wh(^  That  fact  is  confessedly  wanting  hi 
this  case.  I  am  speaking  of  one  portion,  and  will 
speak  of  the  other  by  and  by.  The  order  was  uncertain 
in  its  terms.  In  my  ophiion  there  are  two  cardina^ 
distinctions  between  this  and  the  cases  cited.  The 
first  (relied  on  in  the  argument),  is  that  the  order  was 
not  speoifio.  The  secoml  (not  relied  on  in  the  aign** 
ment)  is  that  the  order  appeitalned  to  a  oertain  measure 
or  standard  which  was  in  the  posseseion  of  the  defho- 
dant,  but  not  in  the  knowledge  of  the  plaintiff.  So 
far  from  trymg  to  force  a  comtrai&t  dtffereht  firora  the 
one  entered  into,  he  was  acting  qnits  in' the  spirit  of 
that  contract  The  defendant  was  a  Roman  Ouholio 
clergyman,  the  member  of  a  committee  of  a  cemeteiy 
about  to  be  opened  m  Sheffield*  Certain  books  wero 
in  use  in  GUsnevin,  they  had  been  fhmlshed  by  Shan*' 
non;  Phelan  had  been  over  in  Sheflfeld.  The 
defendant  aiithorveed  PheUn  to^'tP^^'^^  order/  He 
was  afterwards  in^Dufottn,  and  approved  of  what  he 
saw.  What  was  it  according  to  Phelan  ?  One  copy 
of  the  large,  and  as  few  of  the.  others  at  possibtew 
What  is  the  meaning  of  that  order?  What  was  put  on 
it  at  the  trial,  and  objected  to  by  the  defendant*^  eonnni;; 
but  m  my  opinion  '« as  few  as  possible  "  meant  as  hw 
as  was  consistent  with  the  defendant's  object  of  estab- 
lishing a  cemetery.  How  was  that  to  be  asoertamedf  > 
How  and  by  whom  was  it  to  be  cleared  up?  The 
size  of  Sheffield^  the  mortality,  the  whole  mortuary 
statistica,  all  were  within  the  knowledge  of  the  dofen* 
dant.  Be  hb  reason  what  it  may,  the  order  was  com* 
municated  in  these  general  terins.  What  was  the 
pliintiff  to  do?  He  knew  nothing  of  Shejield  or  its 
burial  requirements.  Jt  may  be  said  he  should  have 
inquired,  but  the  contmct  did  not  put  it  on  hinu  What 
was  he  to  do?  Just  what  be  did.  The  natme  of  the 
order  justified  him  in  doing  the  very  thing  which  the 
law  forbids  him  to  do  wher6  the  order  is  spee^ 
The  oontract  here  is  ^  the  veiy  nature  refhrred  to  by 
Coleridge  J.  and  therefore  justked  the  seller  in  send- 
ing the  plaintiff  a  stock  from  which  to  select.  '  How  * 
were  the  quantities  ultimately  ascertained  by  the  jury  ? 
By  enlbrced  testimony  wndetiidfpcma  of  the  defen- 
dant's own  agent  Thie  contract  differs  from  all  cited 
just  in  the  particulars  relied  on.  Profhssing  as  I  do 
to  adhere  to  Lw^y.  Oreen^  and  these  eases,  I  think^ 
they  do  notmle  the  pttmAL  It  wAs^tron^^y  argued 
thil  Vb^  defendant  #onld  hot  Itii6ir  ^hat  amtart  of 
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tiumay  to  plead  pAjmiMit  inCo  Gonrt  of*  bot  that  is  en- 
titled to  no  weight  The  defendant  la  in  the  position 
of  any  defendant,  where  the  plaintiff  claims  anliqnidated 
damages.  The  deftct  was  from  what  laj  in  the  defen* 
dant^s  own  knowledge.  I  think  the  judge  was  right ; 
th(B  plaintiff  did  not  know  but  that  all  the  articles 
wonld  be  received,  and  he  therefore  was  right  in  pricing 
them  as  he  did,  though  the  jury  may  have  over  elab- 
orated, and  it  might  have  been  better  to  keep  to  the 
tnyoice  prices.  But  it  is  said  in  one  instance  the 
order  was  precise.  If  it  had  been  the  evidence  that 
two  registers  and  two  workmen^s  account  books  came 
within  what  was  called  **  large  **  tthere  would  have 
been  excess;  but  for  all/that  ap[^r9  they  may  have 
been  amongst  those  most  in  use.  The  evidence  did 
not  in  my  opinion  supply  the  defendant  with  what 
would  ground  an  argument  Though  the  order  was 
uncertain  as  to  quantities,  it  was  perfectly  definite  as 
to  kind.  The  plaintiff  unluckily  put  in  £5  worth  of 
stationery;  shall  he  k)8e  all  fot  his  mistake?  No  case 
has  yet  decided  that  where  other  articles — articles 
diurius  generis  are  sent,  the  purchaser  is  at  liberty  to 
reject  tho  whole.  In  that  case  in  the  GouH  of  Queen's 
Bench,  Coleridge,  J.  says  what  I  concur  in  *'  the  mere 
addition  of  distinguishable  articles,''  &c.,  and  Byles,  J. 
says,  **  I  do  not  say  the  vendor  wonld  have  aright," 
4kc  I  concur  in  the  observation  of  Ooleridge,  J.  that 
the  addition  of  things  of  a  totally  different  kind  does 
not  invalidate  the  sale.  I  do  not  feel  myself  coerced  to 
set  aside  a  verdict  right  in  all  other  respects,  because 
the  plarotiff  put  these  few  articles  into  the  parcel  No 
extra  difficulty  was  thrown  on  the  defendant  by  it. 
Justice  requires  that  the  defendant  should  pay  fer 
what  he  had  ordered. 

Keoqh,  J.— I  confess  if  I  were  satisfied  this  wa»  a 
ease  where  iajistiee  wonld  be  done,  I  should  feel 
reluctant  though  I  should  follow  the  Court  of  Exchequer 
Chamber.  But  as  to  the  injustice,  I  do  not  think  it 
conducive  to  the  feir  transaction  of  mercantile  bnsiness, 
that  if  an  order  large  or  small  be  given,  but  particuUrly 
small,  that  the  vendor  slioold  take  on  himself  to  send 
a  much  largei  quantity  of  goods  than  ordered.  2ndly. 
it  would  pass,  I  thibk  all  bounds  if  a  man  in  London 
oV  Birmingham  shouM  order  a  specific  class  of  goods, 
that  the  vendor  should  take  on  himself  to  throw  in 
another  and  different  class  of  goods  under  the  same 
invoice,  charging  the  vendee  in  the  one  invoice;  in 
other  words  sending  him  a  specific  demand  for  money 
for  goods  he  never  thought  of  and  never  demanded. 
Nothing  wi^nld  be  more  conducive  to  fraud  than  that. 
Thai  is  exactly  what  took  place  in  this  case.  A  gentle- 
man through  his  agent  desired  to  be  furnished  with 
one  of  each  of  the  large  bOiOks,  and  as.  few  as  possible 
of  the  small  forms.  What  taketi  place  ?  The  plaintiff 
sends  what  the  defendant  swears  and  the  jury  finds  to 
be  immoderately  great,  what  wofild  satisfy  the  burials 
of  Shoffiold  for  fi^y  years.  Thla^nidnced  the  demand 
to  somMhing  of  about  one  third,  and  unless  the  jury 
went  on  a  principto  which  I  do  not  nadet>itand  (that  the* 
price  iliould  be  higher)  they  wonld  have  reduced  It  to 
About  £11.  That  is  the  case  before  us.  Without 
going  into  other  authorities  when  we  find  an  authority 
pionounced  by  the  Court  of  Exchequer  Chamber,  I 
am  not  sorry  that  I  cannot  draw  distinctions  between 
that  and  this.    I  rather  rejoice  at  it.    Levy  v  Green 


was  decided  on  what?  Lord  Campbell  holds  the 
defendant  is  not  bonod  to  take  the  trouble  of  writing 
to  the  vendor.  What  does  Wightmaii,  J.  say,  •*  There 
was  an  invdoe  malung  the  defendant  debtor  and  it  is 
said  the  pnrchaaer  miglit  open  the  package.  It  wonhl 
throw  upon  him  the  trouble  of  being  thereby  made 
liable,"  ^  It  is  said  two  other  judges  held  differ- 
ently. Yes  they  did;  but  their  judgment  was  over- 
ruled*  I  ask  if  two  judges  dissent  and  the  Court  of 
Exchequer  Chamber  overrule  that,  what  is  to  foUow 
of  books  of  reports  at  all,  if  we  are  to  turn  round 
because  these  other  two  went  in  an  opposite  diieefcMii? 
The  Court  of  Exchequer  Chamber  say,  «*  We  are  all 
of  opinion,"  &e.  We  are  now  in  the  }  ear  1864. 
That  was  in  1859.  They  had  what  we  have  before 
us — *'  we  are  all  of  opinion  that  the  dedsion  of  Lord 
Campbell  and  Wightman,  J .  was  correct.*'  What  does 
Willes,  J.  say  ^*  adopting  the  view  taken  by  Lord 
Campbell,"  dk,  (exactly  as  in  thi^  case  before  ns). 
What  does  Bramwell,  B.  say^  [His  Lordship  cited 
some  of  the  observations  of  Bramwell,  B.J  In  that 
case  the  plaintiff  sought  to  contend  that  the  goods 
were  thrown  in  as  durrage.  Can  that  be  said  here, 
with  prices  put  to  them  all  ?  [His  Lordship  proceeded 
to  quote  from  the  observations  of  Watson,  B^  and 
Byles,  J.]  I  can  see  no  dbtinction  in  feet;  I  acknow- 
ledge none  in  point  of  law  in  these  cases.  I  think 
the  grossest  injustice  wonki  he  perpetrated  if  partie* 
might  send  what  was  not  ordered  wfth  what  was,  and 
charge  the  purehaser  for  both  in  the  same  Invdoe. 

Ball,  J.-— I  have  no  intention  of  entering  on  tha 
justice  or  hardship  of  the  ease.  I  combf  wiilfe  tli» 
majority  of  the  Court. 

CBRisnAir,  J. — So  far  from  dissenting  from  the 
judgment  in  Levf  v.  Oreen  I  entirely  approve  of  it; 
and  of  the  jodcments  given  there  I  statoi  I  approved 
moat  of  the  judgment  of  L(»d  CampbelL 

EuUabeoiMte. 


LocKRART  V,  Irish  N.  W.  Railway  Cannvr-^M^ 
28,  June  4,  186:1. 

Demurrer^^Aecommodation  Winiee — 14  ^  1.5  FSc, 
e.  70  —  Pleading — JuriedkUon^  Cemmon  Law 
Procedure  Act,  18^3,  «.  67. 

Toon  action  againUa  railway  company  for  neglC' 
gence  in  not  maHng  and  mainuinitig  et^fitieni 
fences  for  Separating  certain  lands  taken  far  the 
railway  from  the  adjoimng  lands,  whereby  a  harm 
belonging  to  the  pUtintijf  straffed  upon  the  said 
railw(^f,rand.wasiBilled,and  aleo  forne^^^enoein 
noimcJcingasuJMsfd^idMm^ 
thai  the  yforke  in  question  were  aooommatUdion 
woriks,  and  that  while  the  plaintiff  was  occupier  of 
the  kind  taken  by  the  defendant^  an  arUtratar 
duly  appointed  in  pursuance  of  the  Saikifay  4c<, 
Ireland,  XSSI,  duly  made  hie  award  diteotingt $he 

*  works  which  shoM  be  made  and  mahdainsd^ 
which  award  was  not  traversed  in  retped  of 
the  said  works^  and  whid^  award  did  wot  SnetAe  -■ 
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making  or  mairUaining  of  Vi$  toorhs  in  question. ' 
Held,  a  goodpiecu 
Held,  aUo^  thai  the  award  of  the  at^itrator  woe  an 
adjwUcatum  within  the  tMtH  section  of  the  Common 
Law  Procedure  Act,  1853,  and  that  it  was  not 
necessary  to  set  out  in  the  pleading  the  facts  or  mat- 
ters whkh  conferred  jurisdiction. 

Tan  waa  ao  action  for  negligence.    The  stsitement  of 
the  cause  of  action  in  the  first  count  of  the  snmuiona 
and  plaint  was  substantially,  that  the  defendants  were 
%fae  owners  and  proprietors  of  the  Dnndalk  and  En- 
niskillen  Railway,  which  was  authorised  to  be  con- 
etmcted  by  a  certain  Act  of  Parliament,  made  and 
passed  after  the  passing  of  *'  The  Rulway  Clauses 
Consolidation  Act,  )  845,*'  the  provisions  of  which  ap- 
plied to  the  said  railway;  and  that  although  the  de- 
fendancs  under  the  provisions  of  the  statutes  in  such 
vsae  made  and  provided,  purchased  and  took  land  for 
the  use  of  said  railway,  including  certun  land  for- 
merly in  the  possession  of  the  plaintifi;  and  although 
idl  things  happened,  &c.,  to  impose  upon  the  defend- 
ants  the  liability  to  make,  and  it  became  and  was  the 
duty  of  thedefendants  to  make  and  at  all  times  thereafter 
maintain  soffieient  posts,  rails,  hedges,  ftc,  for  sepa- 
ratiBg  the  lands  so  taken  for  the  said  railway  from  the 
'«djoinrog  lands  not  taken,  and  for  protecting  the  cat- 
tle of  the  owners  or  occupiers  of  such  adjoining  lands 
from  straying  thereout  by  reason  of  sdd  railway;  yet 
the  definidants,  disregarding  their  duty  in  that  behalf, 
did  not  maintain  sufficient  fences  for  the  purpose 
aforeaafcl,  but  wholly  omitted  and  neglected  so  to  do; 
and,  on  the  contrary,  the  defendants,  carelessly,  neg- 
ligently, and  improperly  suffered  and  permitted  the 
famds  so  taken  for  the  use  of  the  railway  to  be,  and 
the  same  were,  for  a  long  time,  and  until  the  injuries 
therein  mentioned,  witholft  ab^  sufficient  f^nce  or  fen- 
ces for  separating  the  same  lands  from  the  adjoining 
lands,  and  for  protecting  the  cattle  of  the  owners  or 
4>ccupier8  thereof  from  straying  thereouL     It  was  then 
ATorred  that  for  want  of  same,  and  by  reason  of  the 
negligence  of  the  defendants  in  that  behalf  a  horse  be- 
longing to  the  plaintiff  strayed  firom  the  adjoining 
lands,  into  and  upon  the  said  railway,  and  was  run 
.down  by  a  train  of  the  defendant's,  and  was  thereby 
ktUed,  to  the  plaintiff's  damage,  £c.    The  second 
count  complained  that  befbre  and  at  the  time  of  the 
making  of  the  defendant's  railway,  the  plaintiff  was 
possessedof  afarm  of  land  situate  at  Lyslynchahan, 
in  the  county  of  Monaghan,  through  which  a  small 
drain  or  rivulet  ran  or  was  used  to  flow,  and  that  the 
d^eodants  afterwards  became  the  owners  of  the  Dun* 
dalk  and  Enniskillen  Railway,  which  was  constructed 
itnder  ao  Act  of  ParUament,  incorporating  therewith 
the  provisions  of  the  Railway  Ghiuses  Consolidation 
Act,  1845,  and  that  said  railway  ran  through  a  por- 
timi  of  said  land  of  the  plaintiff,  taken  by  the  defend- 
aais  for  the  use  of  said  railw*y,'and  crossed  the  said 
4nun  or  rivulet  mnmng  through  the  said  knds  of  the 
plabtifl^  and  that  all  things  happened,  &c,  necessary 
to  impose  upon  the  defendants  the  liability,  and  it  bck 
came  and  was  their  duty  to  make  and  maintain  all 
neceBsary  culverts,  of  dimensions  sufficient  to  convey 
the  waters  of  said  rivulet  as  clearly  from  the  lands  of 
the  pUuBtiff  lying  near  or  affected  by  the  railway,  as 


before  the  making,  and  although  the  defendants  did 
construct  a  culvert  for  such  purpose,  yet  they  did  not. 
in  the  construction  thereof,  use  proper  care  and  skill; 
but  negligently,  improperly,  and  insufficiently  ma4e 
and  constructed  said  culvert,  and  that  same,  shortly 
after  its  construction,  became  choked  up,  Ac,  and  as 
a  further  breach  of  the  defendant's  duty,  it  was  alleged 
that  they  did  not  maintain  any  sufficient  culvert,  and 
that  by  such  negligence  and  breach  of  duty  of  die  de- 
fendants, the  water  of  the  said  rivulet  overflowed  the 
lands  of  the  plaintiff,  whereby  same  were  injured,  dsc 
The  second  defence  to  the  first  count  stated  that  it 
was  not  the  duty  of  the  defendants  to  make  or  main- 
tain any  posts,  hedges,  fences,  &c.,  for  separating  the 
lands,  &c,  becMst  such  Works  were  accommodation 
works,  within  the  tneaning  of  the  statute  in  that  case 
made  and  provided;  and  that  while  the  plab tiff  was 
the  occupier  of  the  said  land  taken  by  the  defendants 
for  the  use  of  the  railway,  and  before  said  lands  were 
taken  by  them,  and  before  the  happening  of  the  inju- 
ries complained  of,  W.  P.  Prendergast,  who  was  duff 
appointed  arbitrator  of  the  Commmissioners  of  Puolic 
Works  in  Ireland,  in  pursuance  of  the  Railway  Act, 
Ireland,  1851,  the  provisions  of  which  extended  to 
the  Dundalk  and  Enniskillen   Railway  Act^   1852, 
duly  made  and    published  his  award,   whereby  he 
awarded  and  directed  the  works  which  should  be 
made  and  midntained  by  the  defendants,  for  the  ac- 
commodation of  the  lands  adjoining  the  said  railway, 
in  the  several  townlands  in  the  County  of  Monaghan, 
and  in  some  of  which  the  said  lands  required  and 
taken  by  the  railway,  and  also  the  adjoining  lands  not 
required  or  taken  were  situate,  which  said  award  was 
not  traversed  in  respect  of  the  said  works,  and  which 
were,  before  the  happening  of  the  injuries  complained 
of  duly  made  and  executed,  and  have  since  been 
'^maintained,  ftc,  in  pursuance  of  the  said  award,  which 
was  the  only  award  ever  made  by  anyone  reepecting 
any  of  said  towulands,  and  which  did  not  direct  the 
making  or  maintaining  of  any  posts,  hedges,  fences, 
&c^  for  separating  the  lands  so  taken  for  the  said 
,  railway  from  the  adjoining  lands  not  taken,  &c.    The 
plea  contained  a  further  statement  that  the  plaintiff 
I  agreed  to  receive,  and  was  paid  a  certain  sum  in  sa- 
,  tisfaction  of  all  claims  which  he  might  thereafter  have 
I  for  accommodation  works,  consequential  damages,  ^c^ 
I  The  second  defence  to  the  second  count  was  similar 
to  the  second  defence  to  the  first  count.    To  these  de- 
fences the  plaintiff  demurred. 

Fraser  (with  him  JUacdonogh^  Q-C)  in  support  of 
the  demurrer,  stated  the  plea  syllogistically — I  argued 
it  was  double  on  a  former  occasion.  lMonaha%C.J, 
Stated  syllogistically  it  ran  thus:  We  were  not  bound 
to  make  these  fences  unless  we  were  directed  by  the 
arbitrator,  or  had  contracted  to  do  so.  We  were  not 
directed,  noi^  did  we  contract;  therefore,  we  were  not 
bound].  The  artrftrator  and  award  mentioned  in  sec 
9  of  14  &  15  ¥k^  c.  70,  on  which  this  {dea  is  framed 
have  nothing  to  do  with  this  case,  for  the  words  of 
that  section  are  **  lands  in  respect  of  which  no  agree- 
ment shall  have  been  come  to."  The  agreement  re- 
ferred to  was  of  date  July  14,  1853,  two'yean  bo- 
fore  the  award,  and  one  by  which  the  defendants  got 
into  immediate  possessioki  of  the  hmds.  Assuming 
that  the  Compiany  cannot  rely  on  the  award  of  the  ar* 
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bitrator,  assuming  that  oo  the  face  of  the  plea  one 
part  of  it  destroy  the  other,  then  thej  will  have  to 
hil  back  npon  the  6dth  section  of  the  Biailwaj  Clauses 
Consolidation  Act»  8  Yic,  c  20.  That  section  is 
mandatory  as  to  constructing  fences,  but  relieves  the 
company  from  making  accommodation  works,  for 
which  compensation  shall  have  been  received,  bat  to 
cpme  within  It  the  defendants  should  show  that  these 
works  were  expressly  within  the  agreement,  and  that 
the  plaintiff  had  accepted  a  sum  from  them,  distinct 
from  the  other  snm  for  the  land  iuelf.  This  is  a 
loose,  limping  declaration,  tacked  to  the  end  of  this 
document.  [^Ball^  J» — Is  not  this  the  literal  meaning 
of  what  you  call  the  declaration,  tiiat  it  was  to  exone- 
rate the  company?]  It  is  the  literal  meaning,  but 
whether  or  not  it  is  against  law.  ^Christian^  J^ 
cfter  reading  the  section,  said  it  did  not  apply  to  ex- 
dude  from  the  latter  part  of  it  such  land  as  an  agree- 
ment for  the  purchase  of  had  been  come  to.]  The 
plaintiff's  name  does  not  appear  in  the  award,  and 
taking  ft  as  pleaded,  the  case  of  Lockhartdoesnot  fall 
within  it.  In  the  second  count  our  allegation  is  that 
the  company  made  a  culvert,  and  made  it  so  badly 
that  our  lands  were  flooded.  Is  it  an  answer  to  say 
they  were  not  bound  to  make  any?  They  admit  they 
made  it,  and  made  it  badly,  for  that  is  not  traversed. 
No'  one  has  a  right  to  construct  on  his  own  land  what 
injures  hli  neighbour's.  It  gives  him  an  action  on 
the  case— i^Afitoef  v.  E.4t  W.  I.  Docks  Co.  (12  CD. 
160),  was  cited  in  the  argument  on  the  pleadings. 
That  was  a  case  of  lands  not  contiguous  to  the  rail- 
way, the  lands  of  another  party  intervened,  and  that 
is  the  distinction  between  it  and  the  present  case 
where  the  lands  are  contiguous*  I  admit  that  the 
comps  ly  are  not  bound  to  fence  against  all  the  world; 
they  a  re  not  bound  by  statute  to  do  more  than  by 
eommju  law — Observations  of  Jervis,  G.J.,  p.  174. 
Manchester^  Sheffield^  and  Lincolnshire  Railway  Co. 
r.  Wattis  (14  C.  B.  213),  is  an  authority  to  the 
same  effect.  In  Bessanl  v.  The  OreatWesUrn  SaU- 
way  Co.  (8  C.B.,  N.S.,  368),  it  was  held  that  it  was 
no  misdh-ection  to  tell  the  jury  that  by  section  68  of 
tb6  Railways  Chiuses  Consolidation  Act,  the  company 
were  bound  to  keep  their  fences  sufficiently  strong  to 
prevent  sheep  and  cattle  from  straying  out  of  the  ad- 
joining lands— Jfor/ctf  v.  The  South  Wales  Railway 
Co.  (8  C.3n  N.S.,  526);  Lawrence  r.  The  Ortat 
NoHherri  Railway  Co.  (16  Q.B.,  643);  S  ^6  Vict. 
c  55,  s.  10,  is  incorporated  with  the  Dundalk  and 
Knnisktilen  Railway  Act. 

/.  E.  Walsh,  Q.C.,  and  Boyd,  contra. — Manches- 
ter, SAeJtcld,  and  Lincolnshire  Railway  Company  y, 
WaUis  disposes  of  the  argument  on  the  section  last 
quoted,  oj  that  case,  and  the  case  of  RickeUs  v. 
Eastatid  West  India  Dochs^  it  is  settled  that  tl^e 
68th  sect'on  of  the  Railway  Clauses  Consolidation 
Act  floes  not  create  a  general  obRgiftion  to  make  as- 
comfnbdktion  Works,  but  such  fences  as  by  common 
law  xtid  be  oikaintained  between  the  lands  of  one 
iieighbour  and  those  of  another.  That  section  ^oiis 
not  rfndnre  a  public  duty,  but  declares  that  the  ttait- 
wa^  66tnpddy  is  In  this  same  position  as  any  otie  else 
would  be  by  oomnSou  law.  It  follows  from  this  that 
M-yi  pHvats  right  which  is  given  to  a4joining  pro- 
prietors which  thi^iatt'er  may  waivCi  and  which,  if  not 


enforced  by  prescribed  methods  cannot  be  enforced  at 
all.  RicketU  ▼•  Eatt  and  WeH  India  Dodcs  wilt 
carry  us  to  this  extent  that  the  obligation  we  are  now 
sued  upon  b  one  within  the  control  of  the  plaintiff  and 
the  Railway  Company,  and  which,  if  the  plaintiff  haa 
debarred  himself  from  enforeing,  the  company  may 
disregard.  When  a  dispute  arises,  there  are  twocourses 
which  may  be  adopted,  either  that  directed  by  the  14 
&  15  Vict.,  c  70,  or  an  agreement.  Here  there  wen 
both.  In  consequence  of  the  agreement,  there  was  an 
award  and  money  accepted.  'Hie  case  ia  afiniioru 
Wherever  accommodation  works  are  not  Midoded  ia 
the  award,  and  where  an  award  has  been  ttade,  there 
is  no  claim  for  them.  \Monahan^  C.  J. — Your  ar- 
gument is,  that  it  was  necessary  to  ehow  the  companf 
had  intended  to  fence.]  Not  that,  bnt  that  where 
there  is  an  award,  the  works  not  iacluded  In  it 
are  not  necessary.  [Monahan^  C.J.-^JiU  even 
ordinaiy  fences?]  No.  IChnstiasi^  •/'.—There  are 
obligations  cast  on  the  Company,  independently  of 
proprietors.]  We  do  not  say  the  oompany  wonld  be 
protected  against  the  consequences,  of  wanton  n^gll* 
genoe.  Cases  might  occur  where  there  were  no  ciri^ 
tie,  and  there  fences  wonld  not  be  required.  [CSIrar- 
tian^  •/'•—Do  you  say  there  was  no  agreement  whieb 
excludes  the  operation  of  the  Act  of  1851,  bet  there 
was  an  agreement  which  ezclndea  tiie  plaintiff  fiom 
having  any  right?]  Yes;  it  was  not  made  with  Che 
owner  and  occupier,  IKeoyh^  /t^-^Is  not  the  plen 
marked  by  duplicity?]  The  plaintiff  tried  to  set  il 
aside  as  double,  and  failed.  [Manahan^  C.J.-^ 
can  nnderstand  that  the  arbitrator  ia  to  pot  down 
all  snch  works  as  there  might  be  a  dbpate  aboet, 
bnt  not  that  he  is  to  pot  down  those  about  which  there 
could  be  no  dispute.  Yonr  argument  must  be  that  it 
is  not  necessary  to  make  fences  at  all.]  Not  nnder 
this  9th  section  of  the  Act  of  1851.  Fenoes  mi|^ 
be  of  the  moat  Tariooa  kinds,  as  the  parties  might 
wish,  some  high,  some  low,  some  stranger  than  othm. 
The  26th  section  corroborates  this.  If  a  par^-had 
acquiesced  in  a  level  crossing,  wonld  he  be  heard  to 
say  afterwards  that  be  was  not  satisfied  with  it,  hot 
wonld  require  a  tunnel  under  the  raOway,  or  a  l>rldge 
over  it?  We  made  an  agreement,  and  the  pkuiSff 
accepted  £10  and  £20  in  lien  of  hb  rights,  and  can- 
not therefore,  insist  upon  them.  [^Chriiian,  J^--^ 
\\  by  not  put  in  a  simple  plea  of  that?]  The  dnpii* 
city  of  the  plea  wonld  not  affect  it  on  demnrrer.  The 
fact  the  plea  shows  is  this  — the  duty  the  phiintiff  al- 
lege does  not  exist>  and  there  might  be  many  rea* 
sons  for  it  It  is  not  doubly  but  if  it  were,  then  it  ia 
two  good  defences  in^^ad  of  one.  It  may  be  onteeb- 
nical.  [.ifonoAofi,  C.  J. — Under  the  oM  system  it 
would  have  been  a  good  replication  to  trtveiae  snb- 
stantively.]    Under  the  old  system,  dnplidty  was  had 

,  only  on  special  demnrrer.  Lawrence  v.  The  Ortat 
Northern  Railway  Company  only  shows  there  is  a 
difference  between  an  act  of  gross  (negligenee  and  a 
breach  of  du^.    It  has  nothing  to  do  with  this  case. 

!  MacdMWf^^  Q.C.,  in  reply.-^The  Jurisdiction  of 
every  inferior  Court  ..roust  be  shown  to  be  rightly 
pleaded.    It  is  absnrd  that  a'  party  should  he  sidd  to 

1  agree  to.gpye  up  foncea  to  which  the  pablie  are  ent^ 
tied,  [ifontfJkow,  0.  J.— Assume  now  thai  there 
was  no  agreement.]    Then  the  arbitrator  has  no  ja- 
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rifldiptioo  to  Mj  that  there  ahall  not  be  a  fence. 
Sectiob  6  of  U  ^  15  Vict,  c.  70,  origioates  the  ja- 
risdiction*  The  railwaj  (iompanj  miut  make  mapaj 
and  pliutt.  The  word  **  duly  **  U  of  no  valae.  In  the 
absence  of  contract,  tl^e  answer  to  the  summons  and 
)[»Iaint  shbttid  he  that  the  defendants  pnrsaed  the  sta- 
tn table  enactment,  tie.,  raised  a  case  to  be  heard  by 
^ihe  arbitrator,  calling  into  dfect  the  joiisdiction  of  the' 
Inferior  Conrt  Yon  cannot  ftumme  that  the  loferiori 
^'Cdnrtl^apneeTeijthing  rightly  nntil  thejnri^ic-l 
iidhtt  shown.  This  ia  a  fariiori  in  the  case  of  a| 
"^inistiirial  o^cer.  A  single  thing  reqidrei!  by  thej 
a^atn^  has  not  been  done,  la,  assuming  the  agree-; 
'neiit'ip  be'  out  of  the  case,  which  i^  a  key  to  the  wholo^ 
of  i|.  '[ JfofioAon,  C  J.-^3appose  yon  were  not  en- 
titled, to  any  aocommodation  works?].  We  should 
6ave  no  right  of  action.  J[Uhnkian^  J. — ^The  defen- 
dants say  in  their  plea  that  the  arbitrator  was  duly 
appointed,  and  duly  made  his  award.]  That  will  not 
'do.  Suppose  that  in  a  case  of  A,  S.  v.  C,  D,  we 
were  to  plead  that  a  seneschal  made  bis  judgment, 
yon  would  say,  we  will  •presume  nothing  in  favour  of 
thesenesoha);  we  will  presume  nothing  against  him, 

but  we  will  require  particulars.     IKeogh^  J That 

argument  wonld  be  displaced  by  the  defendants  plead* 
ing  that  tbey  lodged  the  maps.]  Taking  iu  the  agree- 
ment, it  excludes  the  jurisdiction  of  the  arbitrator. 
[CAm^ton,  J. — The  defendants  say  it  does  not,  be- 
cause it  is  not  made  with  the  owner  and  occupier.] 
tlien  it  is  no  agreement  at  all,  so  qua  cunque  via,  we 
are  entitled  to  judgment. 

.  June  i.—H'Donogh,  Q.C.,  cited  M^Taggart  v. 
JStlki  (4  Bingham,  114);  Paley  on  Couvictious,  pp. 
13^9,  140;  1  Saunders,  Rep.  74,  a,  note;  Pickram  y. 
Gasldn  (2  Hudson  &  Brooke,  246).  The  67th  sect, 
of  the  Common  Law  Procedure  Act,  1863,  has  uo 
reference  to  an  arbitrator.  .,,[.(^i/i9/ia^  /.-r-Is  notap 
arbitrator  appointed  under  an  Act  of  Parliament  which 
is  earned  into  effect  by  the  instrumeutality  of  public 
works  an  *^  officer  of  inferior  jurisdiction?'* 

Cur,  adv.  vuU» 

Junt  1 1. — MovAHAN,  G.  J. — [His  Lordship  read 
the  first  and  second  counts.]  They  are  substantially 
the  same.  They  are  both  framed  upon  the  68th  sec- 
tioo  of  the  Act  of  1845,  which  enacts  '*  that  the 
company  shall  make  and  maintain  the  following  works, 
aofficient  gates  and  bridges,  &c  (it  is  material  that 
the  summons  and  plaint  transcribes  the  words  of  the 
section,  so  that  it  appears  the  action  is  framed  upon 
the  section),  also  sufficient  posts,  rails,  hedges,  ditches 
for  protecting  such  lands  fh>m  trespass,  or  the  cattle 
from  straying  thereon,  provided  always  that  they  shall 
not  be  requimi  to  make  accommodation  worka  with 
respect  to  which  the  owners  or  occupiers  shall  have 
agreed  to  receive  compuusatiou.''  If  the  legiiilation 
stood  thua,  the  company  would  be  redponsibltt  for  cat; 
tie  atraying  from  the  adjoining  land  through  defective 
defences.  But. the  defendanta  say  that  subsequently 
to  this  the  14  &  15  Vic^  c.  70,  was  passed,  and  the 
eabstance  of  their  plea  is  a  traverse  of  the  .general 
averment,  beoause,  tney  say,  the  works  in  that  para- 
graph alleged  have  always  been  and  are  accommoda- 
tion works,  and  while  the  phuntiff  was  the  occupier, 
aud  before  the  taking  of  the  knd  and  the  happening 


of  the  injuries,  W.  P.  Prendergast,  duly  appointed 
under  the  Act,  1851,  duly  made  and  published  his 
award,  whereby  he  aWai-ded  and  dfarected  theworic^  to 
be  made  iu  the  townlands,  and  that  these  are  included 
in  these  townlands,  and  thiit  no  mention  is  made  of  an 
obligation  to  make  these  works.  They  repeat  this  in 
answer  to  the  second  count,  and  say  there  was  no  or- 
der made  by  the  commissioners  for  draining  the  land- 
So  that  the  substance  is,  that  the  arbitrator  did  not 
a#ard  any  such  works.  That  depends  on  the  14  & 
15  Vict.,  c.  70.  This  Act  applies,  it  is  conceded,  to 
this  company  and  the  work^  The  4th  section  re- 
quires maps  and  schedules  to  be  furnished,  and  it  pro* 
vides  how  thede  are  to  be  circulated*  The  5th  section 
{>rovides  that  the'jBoard  of  WoHcs  are  to  appoint  ati 
arbitrator.  Th'^  8tn  section  then  provides  how  notice 
is  to  be  give^  of  tne  appointment  of  the  arbitrator, 
and  that  anyone  dissatisfied  is  to  make  his  claims,  anA 
by  the  9fh  section  it  is  directed  that  the  arbitrator  is 
to  proceed  to  inquire  into  and  adjudicate  upon  the 
works  to  be  made  and  maintained  by  the  company  fbr 
thelandsadjoinicg' the  railway.  He  is  to  make  his 
award,  which  is  ta  contain  accommodation  worke  fot 
the  benefit  of  all  the  occupiers  of  the  adjoining  lands, 
and  iko  such  award  is  to  be  set  aside  for  irregularis* 
The  effect  is  this — it  is  the  duty,  of  the  company  to 
specify  the  works;  it  u  the  duty  of  the  parties  to  see 
that  the  maps  have  everything,  and  if  aaything  is  not 
there  to  make  a  claim,  and  to  see  that  the  arbitrator 
makes  provision  in  hi4  award  of  the  several  works  for 
the  accommodation  works.  No  doubt,  there  is  a  ge^ 
neral  provision  as  to  culverts,  ^,  in  section  68  of  the 
Act  of  1845,  but  the  party  is  to  make  his  objec- 
tion to  go  before  the  arbitrator,  and  if  dissatisfied, 
to  traverse  and  take  the  opinion  of  a  judge  and 
joiy.  But  otherwise  the  award  b  to  be  concluslre. 
If  this  award  is  propprly  pleitdp^,  i^js  an  answer  to 
the  action.  Mr.  Macdonongh  cited  a  number  of  cases 
to  show  that  where  one  relies  on  a  judgment  or  award 
of  an  Inferior  Court,  one  is  bound  to  stateall  facts  and 
circumstances  which  show  its  jurisdiction,  and  we 
thought  for  some  ti:re  this  plea  was  defective,  but  we 
were  referred  to  the  67th.sectionof  the  Common  Law 
Procedure  Act-**'  it  shall  not  be  necessary  to  stfite  thd 
facts  conferring  jurisdiction,  but  the  same  may  be 
stated  in  such  pleading  to  have  been  dqly  entertained," 
&c  The  only  question  is,  is  there  an  adjudication 
within  this  section?  This  is  an  arbitrator  appointed 
for  general  purposes.  We  think  this  a^ard  is  sufii- 
ciently  pleaded.  We  must  overrule  the  demurrers,  and 
give  judgment  for  the  defendants,  the  Railway  Com- 
pany. 

Judgment /or  the  defindafitB. 


Court  Of  a8a9&)rtt|)lr||$rStt»olbttK|>. 

lrito|iortedbf  John  htwf,  Ef^^  BMTtot«..al.Lmr.3 

[Bkpobx  Berwick,  J.] 

Re  TBE    BaONALSTOWN  AND  WexFOBD   RafLWAT 
OOMPAKT. 

A  railway  company  ineorparaUd  ly  Act  ofParlia- 
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tneni  is  a  joint  stock  company  within  the  provisions 
oj  the  Irish  Bankruptcy  and  Insolvency  Act^  1 867. 
and  therefore  liable  to  be  made  bankrupt,  notwith- 
standing the  U  i'  12  VicL  cap.  45,  and  the  13  i' 
14  Fta  cap.  83. 

Thb  Bagnlilatown  and  Wexford  Railway  Company  was 
incorporated  by  the  Acts  J?  &  18  Vic.  c.  136,  and  the 
19  &  20  ViC  c.  88,  and  the  company  was  empowered 
to  borrow  certain  Bam«  on  mortgage,  to  the  amount 
in  the  Act  mentioned.  Amongst  others,  the  petitioner 
in  this  case  lent  the  company  a  sum  of  £1500,  npon 
three  mortgages  of  £500  each,  payable  in  five  years 
with  interest  at  the  rate  of  five  per  cent  per  annum, 
and  for  payment  of  which  coupons  were  attached  to 
each  mortgage  deed,  signed  by  two  of  the  directors. 
The  petitioner  proceeded  to  make  the  ccrmpany  bank- 
rupt under  the  156th  section  of  the  Irbh  Bankruptcy 
and  Insolvency  Act,  an  arrear  of  interest  on  these 
mortgages  being  the  petitioning  creditor's  debt.  The 
company  not  having  paid  or  compounded  or  given 
security  for  the  debt  as  required  by  the  1 56th  section 
of  the  Bankruptcy  Act,  a  petition  for  adjudication  of 
the  company  as  bankrupts  was  presented  by  the 
petitioner. 

T.  White  moved  the  petition,  and  asked  to  have 
the  company  adjudicated.  [Judge  Berwick  was  of 
opinion  that  railway  companies  did  not  come  uuder 
the  operation  of  the  Bankrupt  law,  but,  on  reference 
to  the  sections  of  the  Irish  Bankruptcy  Act,  and  upon 
evidence  having  been  given  of  their  trading  as  carriers 
for  hire,  he  adjudicated  the  company  baukrupt]  Coun- 
sel relied  on  the  7  f  8  Fic.  c  1 1 1 ,  and  8^9  Vic.  c.  98, 
aud  cited  Ex  parte  Barber^  Be  Tring  Reading,  and 
Barringstoke  Railway  Company  (1  De  Gex.  381); 
Ex  parte  Morrisson  (1  De  Gex.  539):  Ex  parte 
Barber  (1  M»N  &  G.  176);  M^Kay  y.  Rutherford 
(13  Jur.,  21). 

Keman  Q.C.  on  the  part  of  the  company  shewed 
cause  against  the  adjudication. — He  contended  that 
a  railway  company  having  been  fally  incorporated 
by  Act  of  Parliament  did  not  come  within  the  operation 
of  the  bankrupt  law.  If  such  company  could  be 
wound  up  in  bankruptcy  then  the  shareholders  who 
Lave  paid  all  their  calls  would  be  liable  ascontribatories 
for  the  debts  of  the  company;  such  a  decision  would 
in  effect  repeal  the  whole  code  of  railway  law,  and  it 
was  quite  clear  that  the  Legislature  never  intended 
railway  companies  to  be  liable  to  bankruptcy. 

Bbbwigk,  J. — In  this  case  an  adjudication  in 
bankruotcy  was  made  by  the  Court  on  27th  of  May 
last,  and  the  company  has  come  in  to  shew  cause 
against  its  validity,  and  to  have  the  adjudication  an- 
nulled. The  petitioning  creditor's  debt  being  undis- 
puted, and  the  act  of  bankruptcy  by  non-payment  of 
thedebt  within  twenty-one  days  after  serviceof  the  copy 
of  the  affidavit  of  debt,  and  of  the  statutory  notice  re- 
quired by  the  156th  sect  of  the  Irish  Bankrupt  and  In- 
solvent Act  being  established,  the  main  question  which 
has  been  argued  before  me  has  been  the  power  of  the 
Court  to  make  an  adjudication  in  bankruptcy  against 
thiscompany  as  not  being  a  joint-stock  company  within 
the  meaning  of  that  Act.  In  the  notice  to  shew  cause 
the  trading  is  disputed,  and  counsel  for  the  petitioning 
creditor  has  in  answer  insisted  that  if  the  company  be 


a  joint-stock  company  within  the  meaning  of  the  Act, 
and  that  an  act  of  bankruptcy  has  been  proved,  it  is 
unnecessary  to  give  any  evidence  of  trading  sach  as 
is   required  in    all  oi^ary   cases  to    bring  them 
them  within  t^e  jurisdiction  of  the  Court    In  my 
opinion,  the  only  effect  of  the  151st  section  is  to 
place  the  joint  stock  companies  therein  referred  to  in 
the  same  category  with  all  other  traders,  subject  to 
be  proceeded  against  in  the  same  manner,  and  requir- 
ing the  same  proofii  requisite  in  other  cases  to  give 
the  Conrt  jurisdiction,  and  therefore  I  think  proof  of 
trading  is  requisite.    I  conceive,  however,  that  the 
deposition  fil^  in  this  case  does  establbh  a  snfficient 
case  of  trading,  bearuig  in  mind  that  nothing  therem 
stated  has  been  controverted  or  explained  on  part  of 
the  company,  and  no  answering  affidavit  has  been 
filed.    It  has  been  shewn  that  the  company  have 
used  their  railway  fbr  the  carriage  of  passengers  and 
goods  through  the  assistance  of  another  company,  bat 
tolls  have  been  received  and  tickets  issued  in  their 
own  names  for  their  exclusive  benefit,  the  whole  pra- 
fits,  if  any,  belonging  to  them,  and  therefore  I  think 
the  trading  must  be  considered  to  be  theirs,  and  it 
does  not  lie  in  their  month  to  dispute  it,  and  if  this 
be  so,  I  have  only  now  to  conmder  whether  this  com- 
pany b  within  the  jurisdiction  of  the  Court    Now, 
the  151st  section  gives  to  this  Court  the  power  to 
proceed  against  any  joint  stock  company  within  the 
meaning  of  the   Act   which  shall  commit  an  act 
thereby  declared  to  be  an  act  of  bankruptcy,  and  the 
question  then  arises,  is  this  company  a  joint  stock 
company  within  the  meaning  of  the  Act?  and  I  must 
own  that  when  the  case  was  first  brought  before  me, 
I  felt  very  much  disinclined  to  make  an  adjudication, 
for  two  reasons — First,  because  no  similar  case  had 
ever  before  arisen  in  this  country;  and  secondly,  be- 
cause I  was  under  the  strong  impression  that  railway 
companies  were  of  that  exceptional  class,  that  they 
were  intended  to  be  dealt  with  by  a  code  of  kws 
framed  exclusively  to  meet  their  exceptional  case.  In 
order  to  see  whether  this  view  be  correct  or  not,  I  am 
in  the  first  Instance  referred  to  the   interpretation 
clause  of  the  Irish  Bankrupt  and  Insolvent  Act,  and 
in  section  4  the  term  **  joint  stock  company"  is  there 
declared  to  include  *'  every  company  and  body  of  per- 
sons associated  for  any  banking  or  other  commerclsd  or 
trading  purposes  in  Ireland,  and  incorporafed  by  sta* 
tute  or  charters,  or  what  derives  any  immunity,  pri- 
vilege, or  power  under  any  Act  of  Parliament,  or  has 
been  registered  either  provisionally  or  completely  un- 
der any  Act  of  Parliament,  save  as  herein-after  ex- 
press^ and  all  commercial  or  trading  companies,  as- 
sociations, or  partnerships  in  Ireland,  the  capital  or 
profits  of  which  is  or  are  divided  into  shares,  and 
transferable  without  the  express  consent  of  all  the 
partners.*'    The  only  words  of  exception  in  this  m^st 
comprehensive  enactment  are  those  words,  **  save  as 
herein-after  expressed,''  and  these  words  plainly  refer 
to  the  177<th  section,  which  declares  that  the  provi- 
sions of  the  Act  shall  not  apply  to  any  company  re- 
gistered under  the  JoinC  Stock  Companies  Act,  1856, 
of  any  Act  amending  the  same,  and  it  b  not  sug- 
gested that  the  present  company  comes  within  the 
exception.    In  support  of  the  adjudication  it  is  in- 
sisted that  this  company  is  Included  i  n  and  answers  to 
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every  condition  of  the  alternative  branches  of  this  de- 
finiUon*  First,  that  it  is  "  a  company  and  body  of  per- 
sons associated  for  commercial  or  trading  purposes  in 
Ireland  and  incorporated  by  statute,"  and  to  establish 
this  proposition  I  am  referred  to  the  17  4b  18  Vict., 
c  136,  of  the  Local  and  Personal  Acts  for  snch  in- 
terpretation, and  to  the  jadgment  of  Lord  Gottenham 
ia  the  cBse  of  JBz  parte  Barber  (1  MacNaghten  and 
Gordon,  p«  1 82),  and  to  the  case  of  M'Kay  v.  Ruther- 
/<^(13  Jnrist,  21),  to  shew  that  the  making  of  a 
railway  for  the  carriage  of  persons  and  goods  is  a 
«*  commercial  purpose.^  Secondly,  that  it  b  a  com- 
pany and  body  of  persons  which  derives  immonitles, 
privileges,  or  powers  under  an  Act  of  Parliament. 
Thirdly,  that  it  is  a  commercial  or  trading  company, 
the  capital  or  property  of  which  is  or  are  £vided  into 
shares,  and  transferable  without  the  express  consent 
of  all  the  partners.  Now,  if  it  answers  any  one.  of| 
these  descriptions,  it  is  plainly  brought  by  the  ISlst  j 
section  within  the  operation  of  the  bankrupt  laws  of 
Ireland,  and  I  have  not  heard  an  argument  used  or  a 
case  cited  to  shew  me  that  it  does  not  fulfil  or  is  ex- 
daded  from  any  one  of  these  legislative  descriptions 
of  the  word  *- joint  stock  company.''  Counsel  for  the 
oompaoy  has  pressed  apon  me  that  the  Legislature 
did  not  intend  that  railway  companies /ti%  incarpo^ 
raUd  should  be  afiected  by  this  enactment,  but  where 
the  language  of  an  Act  of  Parliament  has  a  plain  and 
intelligible  meaning,  I  do  not  understand  what  right  a 
judge  has  to  speculate  on  what  may  have  been  the 
intention  of  the  framers  of  the  law,  much  less  to  ex- 
clude fh>m  its  operation  a  class  of  cases  plainly  an- 
ewering  the  description  given,  and  which  by  ordinary 
oonstrnctipn  must  be  included  thereon.  It  is  further 
said  that  no  case  can  be  cited  of  a  railway  company  in 
this  country  having  beeen  heretofore  brought  within 
the  operation  of  the  bankrupt  laws;  but  the  answer 
given  to  that  is,  that  this  is  the  first  instance  of  a 
railway  company  in  Ireland  being  in  insolvent  cir- 
cnmstancos.  But  the  case  b  not  entirely  with- 
out anthority  in  England,  and  for  the  purpose 
of  shewing  the  application  of  the  English  au- 
thorities to  the  present  case,  and  to  the  law  in  Ire- 
land, which  we  are  now  discussing,  the  following 
obienrations  appear  not  unimportant  By  comparing 
the  whole  enactment  relating  to  joint  stock  compa- 
nies in  the  Irish  Bankrupt  and  Insolvent  Act  with 
the  8th  &  9th  Viet.  c.  98,  which  is  thereby  repealed, 
it  is  quite  plain  that  it  is  intended  to  be  a  re-enact- 
rneat  of  this  statute,  being  neariy  a  transcript  thereof, 
the  otkf  &knmaef  where  there  is  any,  being  merely 
in  this,  that  the  prssent  Act  is  more  comprehensive 
in  its  terms-^-substantuilly,  however,  it  is  plainly  in- 
tended to  inelnde  all  that  the  repealed  Act  contained,  • 
the  repeal  of  the  Acts  appearing  to  have  been  with 
the  view  of  introducing  into  and  including  in  the  one 
Act  the  whole  code  of  Uws  reUuing  to  bankruptcy 
and  insolvency  in  Ireland.  Now,  the  8  &  9  Vict,  c 
98,  is  merely  an  extension  to  Ireland  of  the  7  &  8 
Vict.,  c.  Ill,  English  Act;  therefore,  whatever  class 
of  joint  stock  companies  was  indnded  in  or  afiected 
by  the  7  &  8  Vict,  c.  ill,  is  plainly  within  the 
meaning  of  the  joint  stock  company  by  the  present 
bankruptcy  law  of  lialand*  and  we  have  thus  an  op- 
portunity aflbrdedt  faidspeadently  of  the  plain  lan- 


guage of  the  interpretation  clause,  of  discovering  what 
construction  has  been  put  on  the  terms  of  that  Act  in 
any  of  the  English  cases.  'Sow  Ex  parte  Barber 
in  the  Matter  of  the  THng^  Reading^  and  BoHnjjstohe 
liaUtoay  Company  (1  De  Gex.  381),  appears'  to  be 
an  express  case  of  a  railway  company,  whiph  was 
dealt  with  in  the  Court  of  Bankruptcy  in  London,  un« 
der  the  provisions  of  the  7  &  8  Vic.,  c.  1 1 1.  In  that 
case  the  fiat  was  issued  against  a  pnblip  company,  .nn« 
der  the  7  &  8  Vict,  c. Ill,  and  no  difficulty  appears 
to  have  been  raised  to  that  course  of  proceedmg, 
either  in  the  Court  below  or  by  the  Court  of  Review, 
before  whom  the  case  finally  came.  Mr.  Keman  has 
attempted  to  explain  this  by  sn£^;esting  that  it  was 
the  case  of  a  company  only  pramsionaliy  registered^ 
which  he  has'  conceded,  is  withm  the  jurisdiction  of 
this  Court  Now*  independent  of  the  fact  that  the 
interpretation  clause  distinctly  includes  joint  stock 
companies,  registered  either  prwimnaUy  or  com- 
p4etdy  under  any  Act  of  Parliament^  I  think  he  is 
mistaken  in  supposing  that  the  case  of  Ex  parte  Bar' 
ber  (1  De  Gex),  is  the  case  of  a  company  provmon* 
ally  registered;  and  I  am  inclined  to  thinlL  the  mis- 
take hu  arisen  fi^m  confounding  the  case  in  De  Gex 
with  the  case  of  Ex  parte  Barber  (1  M.  &  Q.\  which 
is  the  case  of  a  totiUly  diffsrent  railway,  which  cer- 
tamly  was  only  provisionally  registered;  but  I  do  not 
see  anything  in  the  Act  of  Parliament  to  give  rise  to 
this  distinction.  It  is  true  that  the  7  &  8  Vict,  & 
110,  appears  to  be  conversant  only  with  companies 
in  theur  inception,  and  not  after  complete  registration, 
and  that  one  of  the  classes  of  cases  mentioned  in  the 
7  &  8  Vic  c  111«  is  that  of  companies  registered 
under  the  Act  of  7  &  8  Vict.,  e.  11 0,  and  compre- 
hended within  the  definition  of  joint  stock  company 
therein  contained;  but  independent  of  the  fact  that 
this  is  only  one  of  the  clssses  referred  to  in  that  Act, 
it  is  to  be  remarked  that  the  present  Act  which  I  am 
now  administering,  has  enlarged  very  much  the  terms 
of  the  7  &  8  Vict,  c.  Ill,  and  extends  its  operation 
apparently  designedly  to  **  all  companies  registered 
either  provisionally  or  completely  under  any  Act  of 
Parliament,  save  only  the  Act  of  1856."  I  think  it 
also  not  unworthy  of  observation  that  whereas  the 
Act  of  7  &  8  Vict,  c  1 10,  pointedly  excludes  from 
its  operation  any  company  for  executing  any  railway, 
which  cannot  be  carried  into  execution  without  ob- 
taining the  authorities  of  pariiament,  and  also  compa- 
nies incorporated  by  statute  or  charter,  the  Act  of  7 
&  8  Vict,  c.  HI,  passed  at  the  same  time,  not  only 
does  not  exclude  railways  either  directly  or  impliedly, 
but  does  include  companies  incorporated  by  charter  or 
Act  of  Parliament  It  certainly  would  appear  as  if  I 
were  now  doalmg  with  a  state  of  the  law  which  had 
not  been  intended  to  remain  in  force,  because  I  can 
have  little  doubt  that  when  the  Legislature  repealed 
by  the  "  Companies  Act,  1862,"  the  Irish  Act,  8  &  9 
Vict,  e.  98,  which  had  been,  in  fact,  repealed  long 
before,  though  to  a  great  extent  re-enacted  by  the 
Irish  Bankruptcy  and  Insolvency  Act,  it  was  intended 
to  assimilate  the  Uw  of  both  countries  rehiting  to 
joint  stock  companies,  but  it  appears  that  the  framers 
of  the  Act  of  1862  were  unaware  of  the  re-enactment 
of  that  Act,  and  it  still  remains  therefore  in  full  force, 
or  if  its  existence  were  known  it  is  an  additional  proof 
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Ihtt  it  was  intended  that  it  shonld  cootinoe  to  be  the 
law  of  this  countiy.  I  ba^e  been  referred  to  other 
cases  in  which  railway  compan'es  have  in  England 
been  brooght  under  the  operation  of  the  7  &  8  Vict., 
c.  Ill,  while  it  was  in  force,  but  I  think  it  unneces- 
sary to  refer  to  them  as  thej  appear  to  have  been 
cases  of  railways  provisionally  registered,  and  if  there 
•be  any  distinction,  they  possess  it.  I  have  been  re- 
imfid  to  a  passage  in  Lindley  on  Partnership,  vol.  2nd 
p.  1031.  in  which,  after  an  elaborate  disquisition  on 
•nd  elucidation  of  the  law  relating  to  joint  stock  com- 
panies, and  the  statutes  passed  on  the  subject,  he  ex- 
presses a  doubt  whether  railway  compauies  incorpo- 
rated by  special  Act  of  Parliament  are  within  the  7 
and  8  Vict.,  c.  1 1 1,  but  he  adds,  *'  such  companies 
are  expressly  excepted  from  the  Winding-up  Acts, 
1848-9t  and  can  only  be  wound  up  (if  at  all)  under 
the  7  <&  8  Vict,  c.  1 1 1,  or  13  &  14  Vict.,  c  8d, 
which  last  Act  applies  to  railway  oomiianles,  which 
were  authorised  to  make  a  railway  by  an  Act  passed 
before  the  14th  August,  I860."  Now  this  mere  ex- 
presrion  of  doubt  can  hardly  be  considered  of  much 
weight,  when  I  consider  the  more  comprehensive  na- 
ture of  the  definition  of  the  words  *  joint  stock  company ' 
in  the  present  Irish  Bankruptcy  and  Insolvency  Act, 
and  when  I  find  that  he  also  suggests  a  doubt  whe- 
ther such  a  company  can  be  wound  up  at  all,  I  cer- 
tainly shonld  require  some  distinct  authority,  or  more 
conclusive  argument,  to  induce  me  to  deprive  the  ere 
ditors  of  the  company  of  this  the  only  way  open  to 
th  ^m  to  proceed  against  the  company,  to  enforce  pay- 
ment of  thdr  debts.  I  have  only  further  to  add, 
that  having  as  already  stated  been  impressed  with  the 
idea,  that  railway  companies  were  only  to  be  dealt 
with  under  a  code  of  laws  peculiar  to  themselves,  and 
being  aware  that  without  express  legisbition,  the 
bankruptcy  laws  were  not  applicable  to  incorporated 
companies,  whether  their  business  consisted  in  trading 
or  not,  I  have  given  the  best  consideration  in  my 
power  to  the  numerous  and  voluminous  Acts  of  Par- 
liament which  have  from  time  to  time  been  passed  re- 
Liting  to  joint  stock  companies  and  railways,  and  the 
result  has  been  to  satisiy  my  mmd  that  whereas  the 
present  Irish  Bankrupt  Law  is  sufficiently  comprehen- 
sive to  include  this  company  withm  its  operation  ac- 
cording to  the  plainest  meaning  of  its  words,  there  is 
nothing  in  any  of  the  Acts  to  which  I  have  referred 
which  can  withdraw  it  from  its  operation,  and  I  must 
accordingly  confinn  this  adjudication,  and  refuse  the 
application  for  annulling  it  with  costs. 


Court  of  Ctamtrji. 

MASTER  LITTON^  COURT. 
Ltstir  t^.  O'SaixiYAN.— Fd(.  1.  1864. 

WiU-^CondrucUon  of— Marshalling  ofasaeta — 
Donatio  ootua  mortis* 

TesMUn'  by  his  will  direcUd  as  follows:  **  /  direct  all 
my  j^  dfMs  to  he  paid  by  my  executors  wid  trus- 


tees hereinafter  namei  whom  I  also  direct  to  pay 
Uiefcllawing  legacies^'**  [which  amounted  to  £800] 
**  and  as  to  my  freehold  estate  of  D.,  m  the  Kinfs 
County^  I  devise  and  bequeath  same  to  T,  (fS,  and 
T.  2>.  (/F.  whom  I  herdfy  nammate,  constitute^ 
and  appoird  executors  and  trustees  of  this  my  will 
upon  the  trustSi'^  [therein  mentioned^  and  as  to  hit 
household  furniture  and  other  effects]  ^^mywUlis, 
and  I  order  and  dtrect  my  said  executors  to  sdl 
same  by  auction^  and  out  oj  the  funds  to  be  realised 
thereby^  and  also  with  the  debts  at^  costs  due  to  me^ 
when  collected^  to  pay  the  several  pecunktry  legacies 
hereinbefore  bequeathed  by  me.**  The  creditors  of 
testator  having  been  paid  out  of  the  personal  estate, 
whi<^  was  hmffident  to  pay  them  and  the  legatees, 
it  was  contended  that  the  pecuniary  legates  wen 
entitled  to  have  the  assets  marshalled  m  tluir  favour 
as  against  the  deviseeSy  and  that  the  debts  were  wdl 
charged  on  the  realty.  Held,  that  the  real  estate 
was  charged  m  aid  of  but  not  in  exoneration  of 
the  personalty,  and  that  the  personal  estate  was  the 
primary  fund  for  the  payment  of  the  debts. 
Where  testator  knew  that  he  was  m  his  last  iUness, 
and  delivered  several  articles  into  the  possession  of 
his  sister  as  a  gift  in  case  he  should  die,  and  where 
also  immediately  before  his  death  he  told  herthathe 
gave  her  his  gold  repeating  watch  whuA  was  on  the 
table  in  his  bedroom,  but  which  he  did  not  ddiver 
into  her  poesession,  and  whtch  she  did  not  take  pos- 
session of  until  afier  his  deaths  Held  thattheseverd  , 
gifts  were  good  as  donationes  causa  mortis. 

This  was  a  cfluse  petition  nnder  the  15tb  section  of 
the  Chancery  Regulation  Act,  for  the  administratioQ 
of  the  assets  of  the  late  Thomas  Mark  Lyster,  solicitor, 
who  died  on  the  19th  of  April,  1862.  The  petition  j 
was  presented  by  his  sister,  Julia  Lyster,  who  was 
interested  In  the  administration  as  a  creditor,  a  spe- 
cific legatee,  and  also  a  residuary  legatea  The 
respondent,  Thomas  O'SuUivan,  was  the  sole  acting 
executor  of  the  testator,  and  had  possessed  himself 
of  the  goods  and  chattels  of  the  deceased.  The 
principal  questions  for  the  consideration  of  the  Court 
were  two:  first,  whether,  nnder  the  terms  of  the  will, 
there  would  be  a  marehalling  of  assets,  and  whether 
the  legacy  bequeathed  to  petitioner  was  or  was  not  s 
chargo  on  the  real  and  freehold  estate  of  the  devisee;— 
and  the  second  question  was,  whether  certain  gifts 
made  by  the  deceased  to  the  petitioner  were  good  gifts 
as  donationes  causa  mortis.  The  following  was  so 
much  of  the  will  as  the  opinion  of  the  Court  wss  re- 
quired upon:  *'  I  direct  all  my  just  de')ts  to  be  pud 
by  my  executors  and  trustees  berelnafter  named,  whom 
I  also  diiect  to  pay  the  following  legacies,  that  is  to 
say,  to  my  beloved  sister  Julia  (petitioner)  £300,  to 
Thomas  O'SuUivan  (the  respondent)  ^^300,"  [and 
several  other  smaller  sums  to  difibreot  legatees,  mak- 
ing hi  all  a  sum  of  £80a]  ''And  ai  to  my  freehold  es- 
Ute  in  the  lands  of  Derreen,  in  the  King's  County,  I 
devise  and  bequeath  the  aame  unto  Thomas  O'Saliivaa 
and  Thomas  Denis  0*Farrell,  whom  I  hereby  nomi- 
nate, constitute,  and  appoint  executors  and  trustees  of 
thli  my  will,  upon  the  trusts  and  to  the  uses,  intents, 
and  purposes  following,  that  is  to  say,  as  to  that  one- 
half  part,  moiety,  or  portion  of  said  lands  of  Derieea 
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called  and  kaown  as  the  Cottage  Division  thereof, 
upon  tradt  to  permit  and  suffer  mj  beloved  sister 
Mary  Jennings,  wife  of  Richard  Jennings,  Esq.,  to 
have,  receive,  and  take  the  rents,  issues,  and  profits 
thereof  for  and  dnring  the  term  of  her  natural  life,  to 
and  for  her  own  sole  and  separate  nse  ami  benefit, 
free  from  the  control,  debts,  and  engagements  of  her 
said  hnsbaud,  but  subject  to  an  annuity  of  £10,  which 
I  bequeath  to  my  servants  P.  and  M.  S.  for  and  during 
the  tenn  of  their  natural  lives  and  the  life  of  the  snr- 
•  vivor  of  them ;  and  from  and  immediately  after  the 
decease  of  my  said  sister  Mary  Jennings  then  to  hold 
the  same  in  trust  for  my  nephew  Richard  John  Jen- 
nings, son  of  said  Richard  and  Mary  Jennings,  until 
he  shall  attain  the  age  of  twenty-one  years,  and  there- 
npon  and  on  his  attaining  that  age,  to  the  use  of  said 
Richard  John  Jennings,  his  executoi;s,  administrators, 
and  assigns,  subject  however,  as  aforesaid,  and  charged 
with  the  payment  thereout  of  £10  a  year;  and  in  case 
said  Richard  John  Jennings  shall  die  before  attaining 
his  said  age  of  twenty-one  years,  then  upon  trast  for 
all  the  other  children  of  said  Richard  and  Mary  Jen- 
nings, to  go  to  and  be  divided  between  them  share 
and  share  alike.    And  as  to  the  other  one-half  share 
or  proportion,  I  give  and  bequeath  same  to  Joseph 
Wyer  Boyne,  his  heir&  executors,  administrators,  and 
assigns,  to  and  for  his  and  their  own  use  [subject  to 
certain  annaities  therein  mentioned.]     And  as  to  my 
household  furniture,  Imen,  and  other  effects  in  my 
hoQse  in  Upper  Gardiner-street  aforesaid,  and  the  fur- 
uiture,  linen,  and  alt  other  effects  in  my  cottage  at 
Derreea  aforesaid,  and  all  my  farm  produce,  imple- 
ments of  husbandry,  horses,  cattle,  sheep,  and  oxen, 
my  will  IS,  and  I  order  and  direct  my  said  execntors 
to  sell  same  by  auction,  and  out  of  the  funds  to  be 
realised  thereby,  and  also  with  the  debts  and  costs 
due  to  me,  when  collected,  to  pay  the  several  peca- 
niary  legarles  hereinbefore  bequeathed  by  me."     The 
testator  then  appointed  petitioner  aiid  his  sister  Mrs. 
Jeuniugs  to  be  his  residuary  legatees.   O^Sullivan,  the 
respondent,  was,  as  it  was  before  observed,  sole  acting 
executor.    T.  D.  O'Farretl,  the  other  executor,  having 
declined  to  act,  O'SnUivan  proceeded  to  realise  the  assets, 
which  he  estimated  would  produce  £1200.    Thereout 
he  paid '£700  debts,  leaving  a  balance  of  £500  to  pay 
the  several  legacies,  which  amounted  to  £800.    Thus 
it  appears  that  the  personalty  was  deficient  by  JB300, 
which  the  legatees  must  lo;>e  unless  the  Court  declared 
that  the  debts  were  well  charged  on  the  real  and  free- 
hold estate  of  deceased.  The  date  of  the  will  was  1 5  th 
March,  1662. 

Oliusr  Bfwke  appeared  for  the  petitioner. — It  is 
aobmlttad  that  the  legaeies  bequeathed  by  tho  testator 
are  a  charge  on  the  real  and  freehold  esUte  in  the 
hands  of  the  devisees.  The  executor  O'SuUivan  has 
paid  £700  debts  out  of  the  personalty,  which  only 
leares  £500  to  pay  the  costs  of  the  admuistration 
aoit  and  of  the  l^cies.  There  must  be  a  marshalling 
of  assets  here.  The  creditors  have  two  fhnds  to  re- 
sort to,  namely,  the  personalty  and  the  realty,  and 
from  the  terms  of  the  will  the  legacies  were  thrown 
exdusivdy  on  the  personalty.  This  case  is  similar  to 
Fatter  r.  Caohe  (3  B.  0.  G.  347)  where  a  testator 
had  duorgel  hb  real  estate  with  his  dbbts,  and  given 
lagsdes  not  so  charged    The  creditbrB  having  been 


paid  out  of  the  personal  estate,  which  was  not  snffi- 
(iient  to  pay  them  and  the  legatees,  the  latter  wei'e 
allowed  to  come  on  the  real  estate,  so  far  as  it  had 
been  applied  in  the  payment  of  debts;  in  PaUrson  v. 
Scott  (1  De  Gex.  M*N,  &  G.  531)  a  testator  devised 
real  estates  upon  trust  for  payment  of  his  funeral  and 
testamentary  expenses,  and  subject  thereto  upon  va- 
rious trusts,  and  beqaeathed  legacies  and  annuities, 
and  it  was  there  held  a  case  for  marshalling  at  the  in- 
stance of  a  legatee  of  an  annuity,  when  the  personal 
estate  had  been  exhausted  in  the  payment  of  debts. 
The  rule  given  in  2  Jar.  on  Wills,  as  to  marshalling 
assets,  is  thus  stated  at  page  640,  third  edition, 
*^  Wherever  a  creditor,  having  more  than  one  fund 
resorts  to  that  which,  as  between  the  debtor's  own  re- 
presentatives, is  not  primarily  liable,  the  person  whose 
fund  is  so  taken  out  of  its  proper  order,  is  entitled  to 
be  placed  in  the  same  situation  as  if  the  assets  had 
been  applied  in  due  course  of  administration — in  other 
words,  to  occupy  the  position  of  the  creditor  in  re- 
spect of  that  fund,  or  those  funds  which  ought  to 
have  been  applied  to  the  extent  to  which  his  own  has 
been  exhausted.''  It  is  admitted  that  pecuniary  lega- 
tees are  not  entitled  to  have  the  assets  marshalled  in 
their  favour  as  against  devisees,  unless  the  lands  are 
charged  with  debts;  but  if  the  lands  be  charged  with 
debts,  then  as  it  b  said  in  2  Jarm.642,the8sset8will  be 
marshalled;  did  then  the  testator  charge  his  real  estates 
with  his  debts,  so  as  to  bring  it  within  the  above  cited 
case  o( Foster  v.  Cooke f  He  did  charge  ^he  lands; 
firstly,  he  desires  his  trustees  to  pay  all  his  debts, 
and  according  to  the  rule  laid  down  by  Lord  Loughbo- 
rough in  Chitty  v.  WUltams  (3  B.  C.  G.  347),  it 
will  be  held  that  the  testator  has  charged  his  lands: 
that  rule  is  as  follows,  **  thai  wherever  there  is  men- 
tion of  debts  in  a  will,  and  that  will  devises  real  es- 
tate, that  shall  throw  the  debts  on  the  real  estate;" 
in  t}iat  case  a  testator  ordered  all  his.  debts  to 
he  first  paid,  and  then  proceeded  to  devise  his  real  es- 
tate. Lord  Loughborough's  first  impression  was  that 
the  real  estate  was  not  charged,  but  he  ultimately 
came  to  a  different  conclusion. — See  also  Trod  v. 
Vernon  (2  Vernon,  708);  Harris  v.  IngleJiM  (3 
P.  W.  91).  In  Graves  v.  Graves  (8  Sim.,  56),  Sir 
L.  Shadwell  says  'Mhat  a  general  direction  to  pay 
debts  in  whatever  part  of  the  will  contained  operates 
to  throw  them  on  the  testator's  real  estates."  Thus 
in  the  case  of  Ball  v.  Harris  (8  Sim.  485),  a  will 
which  commenced  with  the  following  words — **  First, 
I  direct  all  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  charges  of  the  probate  of  this  my 
will  to  be  paid,"  and  then  contained  pecuniary  lega- 
cies and  devises  of  real  estate,  was  held  by  both  Sir 
L.  Shadwell  and  Lord  Cottenbam  to  charge  the  tes- 
tator's real  estate;  lastly,  in  ShaUeron  v.  Finden  (3 
Ves.,  739),  Sir  P.  Arden  says,  '•  I  am  clearly  of  opi- 
nion that  whenever  a  testator  says  that  his  debts 
shall  be  paid,  that  will  ride  over  every  disposition 
cither  against  his  hev-at-law  or  devisee;"  we  then  have 
Lyster  first  directing  his  debts  to  be  paid,  and  after- 
wards, in  the  same  instrument,  devising  his  l^ds,  and 
that  is  sufficient  to  cast  the  debts  on  these  lands, 
following  the  rule  laid  down  in  ChiUy  y.  WiiUams. 
If,  then.  It  be  held  that  the  debts  are  well  charged 
upon  the  realty,  and  that,  being  so  charged,  the  exe- 
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oator  paid  them  out  of  the  personalty,  then  the  lega- 
tees are  entitled  to  be  declared  to  have  their  legacies 
charged  on  the  realty  to  the  extent  that  the  personalty 
baa  been  withdrawn  in  paying  said  debts. 

Betftagh  (with  whom  was  Morris^  Q**^**)  Mid  he 
appeared  for  O'Sollivaa,  who  was  also  a  legatee  for 
£300,  and  who,  so  far  as  establishing  same,  was  in 
terested  in  the  same  manner  as  Miss  Lyster,  in  having 
the  realty  charged  with  the  debts  and  legacies:  not 
alone  are  the  debts  a  charge  on  the  realty,  bnt  even  also 
are  the  legacies,  supposing  the  fnnd  oat  of  which  he 
directed  them  to  be  paid  in«nfficient — vide  Awbrey 
V.  Middleton  (2  Eq.  Ca.  Al ,  497,  pi.  16— Vin.  Ab. 
Charge  (D.)  pL  15),  where  a  testator  gave  several 
legacies  and  annnities  to  be  paid  by  his  executor,  and 
thou  devised  all  the  rest  of  his  goods,  and  chattels, 
and  estate  to  his  nephew,  and  appointed  him  executor 
of  his  wiU,  Lord  Cowper  held  that  the  real  estate 
'  was  chargeable  with  the  annuities.  So  in  the  case  of 
Aieock  V.  Sparhawk  (2  Vernon,  228),  the  testator 
devised  certain  lands  to  A.  and  his  heirs,  and  he  then 
gave  a  legacy  to  B.  to  be  paid  by  the  executor  within 
five  years  aflter  his  decease,  and  appointed  A.  sole  ex- 
ecutor of  his  will  It  was  held  that  the  legacy  was 
charged  on  the  lands  devised  to  A.  So  in  the  case 
of  Alcock  V.  Sparhawk  (2  Vem.  228)  the  testator 
devised  certain  lands  to  A.  (his  heir  at  law)  and  his 
heirs;  he  then  gave  a  legacy  to  B.  to  be  paid  by  his 
executor  within  five  years  after  bis  decease;  and  ap- 
pointed A.  sole  executor  of  his  will,  desiring  him  to 
see  the  will  performed ;  it  was  held  that  the  legacy 
was  charged  upon  the  land  devised  to  A.  In  addition 
to  the  cases  already  above  cited,  vide  Dormay  v. 
BorrodaUe  (10  Beav.  263). 

David  Sherlock^  Q.G.,  appeared  for  the  devisees  of 
the  lands. — The  personal  property  of  the  testator  is 
primarily  liable  to  pay  the  debts,  and  what  is  struggled 
for  by  the  legatees  is  to  throw  the  debts  primarily  on 
the  realty — in  other  words,  to  exonerate  the  person- 
alty. Mr.  Lyster  directed  the  legacies  to  be  paid  out 
of  bis  personalty.  This,  however,  must  be  taken  to 
mean  that  the  personalty  was  liable  to  the  legacies 
after  it  had  disaharged  the  debts.  The  real  estate  is 
charged  in  aid  of  the  personalty  for  the  payment  of 
debts,  bnt  it  is  in  no  way  charged  with  the  payment 
of  the  legacies,  and  yet  it  is  sought  here  to  exonerate 
the  personalty,  and  onerate  the  realty  with  the  debts 
In  order  to  exonerate  the  personalty,  express  words  are 
required. — Fereyea  v.  Rcinnaon  (Bunb.  301);  2  Jar. 
on  Wills,  3rd  ed.,  614.  There  must  be  an  intention 
expressly  stated  not  only  to  onerate  the  realty  bnt  to 
exonerate  the  personalty.  Thus  in  numerous  cases  it 
has  been  held  that  neither  a  charge  of  debts  on  the 
testator's  lands  generally,  or  on  a  specific  portion  of 
them,  will  exonerate  the  personalty;  and  so  it  was 
held  by  Sir  William  Grant,  Master  of  the  Rolls,  in 
Tower  v.  Lard  Rous  (18  Ves.  132.) 

Lawless^  Q.On  replied. 

Donatio  Oausa  Mobtus. 
Feb,  14. — ^The  petitioner,  in. her  cause  petition, 
praved  that  she  might  be  declared  entitled  to  the  un- 
der-mentioned gifts,  viz.,  1st,  to  a  gold  watch;  2ud, 
a  large  diamond  ring;  3rd,  two  brooches;  4th,  a  gold 
bracelet,  and  5th,  a  heavy  jewelled  necklace;  6th,  a  i-e- 


peatinggold  watch ;  and  7th,  al!  testator's  deceased  wife^a 
clothes,  some  of  which  were  costly.  Tie  case  made 
by  the  petitioner  in  her  affidavit,  and  also  in  her  viva 
viice  examination,  was,  **  that  my  brother,  the  kte 
Thomas  M.  Lyster,  died  of  dropsy.  His  death  hap- 
pened on  the  30th  of  April,  1862.  After  he  made 
his  will,  and  six  weeks  before  his  death,  he  delivered 
all  the  above-mentioned  articles  into  my  possession; 
he  said  to  me,  *  If  I  die  I  give  them  to  yon.'  He  then 
gave  them  into  ray  possession,  with  the  exception  of 
the  repeating  watch.  He  did  not  hand  me  that,  bat 
he  told  me  the  night  before  his  death  that  he  gave  it 
to  me,  and  that  it  was  mine;  it  was  lying  on  the 
dressing-table  in  his  bedroom,  bnt  I  did  not  take  far- 
ther possession  of  it  nntil  after  his  death,  though  I 
could.''  On  her  crosQ  examination,  in  answer  to  Mr. 
Morris,  Q.G.,  Miss  Lyster  said  that  her  deceased  bro- 
ther was  ill  with  dropsy  for  eighteen  months  previoos 
to  his  death ;  that  though  be  made  his  wiU  he  never 
gave  by  will  those  articles  now  claimed  by  petitioner. 

Oliver  Burke  in  support  of  the  donalionee, — The 
deceased  made  those  gifts  in  his  last  illness;  it  will 
therefore  be  presumed  that  the  deoeased  contemplated 
when  he  made  the  gifts  that  ho  did  it  in  contemplation 
of  death— JfiZ^  v.  Miller  (3  P.  Wm.  U66);  Lawton 
V.  Lawsan  (1  P.  Wnt  441);  Walter  v.  Hodge  (;i 
Swanst  100.)  There  are  two  circumstances  requisite 
to  constitute  a  good  donatio;  first,  that  the  gift  be 
made  in  contemplation  of  death ;  secondly,  a  delivery. 
Both  these  requisites  have  been  fulfilled.  It  is  true  that 
the  repeater  watch  was  not  delivered  absolutely,  but  it  will 
be  held  that  there  was  a  constructive  delivery.  As  to  the 
point  which,  from  the  question  put  by  Mr.  Morris,  it 
was  anticipated  would  be  made,  namely,  that  tesutor 
disposed  of  by  will  of  the  gifts,  and  that  having  done 
so  it  was  not  open  to  Miss  Lyster  to  claim  articles  left 
by  testator  to  his  executor  In  his  will  to  be  disposed 
of.  Vide  Drury  v.  Smith  (1  P.  Wms.,  405).  There 
the  marginal  note  says,  ^'  One  by  will  disposes  of  bis 
personal  estate,  and  afterwards  by  parol  gives  £100 
to  one  to  deliver  to  his  nephew  if  he  should  die  of  that 
sickness.  Snch  gift  was  held  to  be  good.''  And  Lord 
Hardwicke  there  says  that  testator  bad  power  to  give 
awa>  any  of  his  estate  after  making  his  will  Vide 
also  Ward  y.  Turner  (I  W.  &  T.  721.) 

Morris^  Q*^*>  contra,  said  he  was  for  the  executor, 
O'Snlllvan,  whose  duty  it  was  to  realize  as  much  of 
the  assets  as  possible.  The  Court  looks  with  great 
aversion  on  donations.  The  man  who  it  was  alleged 
made  the  gifts  was  dead,  and  if  a  jury  were  trying 
this  case,  the  strongest  evidence  would  be  required  to 
establish  those  durations.  It  cannot  be  presumed 
that  the  late  Mr.  Lyster  made  the  gifts  in  contempU- 
tion  of  death;  he  was  m  dropsy,  and  may  have  ex* 
pected  to  live  a  long  time  in  that  illness.  As  to  the 
repeating  watch,  there  was  no  traditio  at  all  of  that 
watch,  AQ<1  consequently  no  complete  donatio  oauea 
fnottis. 

Feb.  15. — Masteb  Littom  delivered  judgment  as 
follows: — Two  questions  have  been  propounded  in  this 
case  for  my  opin'on — first,  whether  the  debts  of  the 
testator  are  chai-ged  upon  the  realty  in  exoneration  of 
the  personalty,  or  are  at  all  chaiged  on  the  realty. 
Second,  whether  Miss  Lyster  has  a  title  to  the  seve- 
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ral  articled  cUuraad  by  her  as  gifts  by  way  of  tiona- 
Hones  mortia  caufo.    On  the  secoud  qaestioa  the  case 
of  Ward  v.  Turfter  (1  White  &  Tudor)  has  beeu  re- 
ferred to.     Oo  the  first  poiot,  the  cases  of  Foster  v. 
Cook  {3  Brown  0-0.,  347);  ChiU^  v.  WiUiams  {3 
Vesey,  645)  <  Graves  v.  Graves  (8  Simon,  55);  Bar- 
ber V.  Duke  o/  Devonshire;  Domuuf  y,  Borrodaile 
(10  Bea^.,  263;  3  Vesey,  545);  Aubrey  ▼.  MiddU- 
ton  (2  £q.  Ca.  Abr.  A.  3,  497).     WiUlams  oa  £xe- 
cutors^  Jarman  on  Wills,  and  Roper  on  Legacies,  have 
also  been  cited  on  both  sides.     I  am  of  opinion  first, 
that  the  real  estate  is  not  charged  in  exoneration  of 
the  personalty.     That  it  is  charged  in  aid  of  the  per- 
sonalty for  the  payment  of  debts,  is,  I  think,  clear. 
Upon  a  revie^v  of  the  several  claoses  of  the  will,  I  am 
of  opmioa  that  it  is  not  charged  in  exoneration  of  the 
personalty.  In  the  cases  where  it  has  been  held  that  the 
real  teiate  has  been  charged  in  exoneration  of  the 
personalty,  and  where  consequently  there  has  been  a 
narahalling  in  favoor  of  legatees,  there  h<&s  been  a 
distinct  and  express  declaration  that  the  real  estate 
was  to  be  subject  to  the  payment  of  the  debts,  the 
resalt  of  which  is  dedt  with  in  the  cases  where  there 
b  a  ^  devise  of  the  real  estate  after  the  payment  of 
the  debts.^     The  effect  of  the  exoneration  of  the  per- 
sonal estate  must  be  to  make  the  real  estate  the  pri- 
mary fund.    Here  there  are  not  any  ex|iress  words 
which  charge  the  debts,  and  still  less  the  legacies,  on 
the  real  estate.    The  charge  is  by  implication,  and  so 
far  as  the  legacies  are  in  question  that  implication  is 
mgatived  by  the  subsequent  provision  in  the  will, 
which  provided  an  express  fund  out  of  the  personal 
estate  for  the  payment  of  the  legacies.     As  to  the 
debts,  no  doubt  they  are  spoken  of  iii  connexion  with 
the  real  estate,  but  they  are  also  spoken  in  connexion 
with  the  personal  estate.     The  words  are,  **  to  be 
paid  by  my  executors  and  trustees."     Therefore,  this 
being  my  view  of  the  construction  of  the  will,  it  would 
follow  that  the  debts  have  been  rightly  paid  out  of  the 
penMualty,  and  such  is  my  ruling. — Upon  the  second 
qaeetion  of  the  donfiUiones  causa  mortis^  I  am  of  opi- 
nion that  the  gold  watch  and  chain  that  belonged  to  the 
testator,  and  the  gold  repeating  watch  that  belonged  to 
hia  wife,  and  her  dresses,  did  pass  to  the  petitioner.    The 
cases  npon  this  question  are  very  onmorous — their 
name  is  '* legion;"  and  having  reference  to  the  exa- 
taioation  and  cross-examination  of  petitioner,  1  am  of 
opinion  that  testator  was  in  his  hut  illness,  and  knew 
that  he  was  in  his  last  illness;  and  secondly,  that 
there  was  an  actual  delivei'y  by  him  of  the  property  in 
qaestiott  so  fitr  as  it  was  possible  to  deliver  it.   Those 
iwa  eiameaU  snffioe  to  constitute  a  valid  donaUo  mar- 
iii  causa,  aad  I  am  of  opinion  that  they  did  create  it 
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[Beporj^  by  WlUUm  Woodlock,  Esq  ,  B«zTister-«t-LAwJ 

Registrt  Appeals. 

[BfiPoRB  O'Briek,  J.,  FrrzoBRALD,  J.,  AND  Fitzgerald 
AMD  Deast,  BB.] 

Michael  Patrick  Howlett  ahd  others,  appellants; 
Samuel  Thomas  Harman  and  others,  respundemts 
—Nov.  30,  1863;  Fa.  9,  1864. 

Free  Burgess  of  New  Ross — Election — Taking  oath — 
Payment  of  stamp  duty — Residence. 

A  person  eUcted  a  Free  Burgess  of  New  Ross^  hut  hav* 
ing  neither  taken  the  oath,  nor  paid  the  stamp  duty 
on  his  admission^  is  not  entitled  to  be  registered  as  a 
voter  for  thaf  borough, 

QusBre,  is  residence  udthin  seven  miles  of  the  borough 
revisits  in  the  case  of  a  Free  Burgess  admitted  since 
the  Reform  Act,  2^3  Wm.  4,  c.  88? 

This  was  a  case  stated  for  the  opinion  of  the  Court 
by  the  Chairman  of  the  County  of  Wexford.    The 
case  originally  stated  was  as  follows: — *'  At  a  Court 
held  at  New  Ross  on  the  24th  day  of  October,  1863, 
for  the  revision  of  the  list  of  voters  for  the  borough  of 
New  Ross,  the  names  of  the  Rev.   John  Alexander, 
Ridiard  Clayton  Brown  Clayton,  aud  Samuel  Thomas 
Harman,  appeared  on  the  list  of  persons  entitled  to 
vote  at  the  election  of  member  for  the  said  borough, 
and  notices  of  objection  having  been  duly  served  upon 
said  several  parties  by  Michael  Patrick  Howlett  on 
the  several  grounds  that  the  said  several  parties  had 
never  been  sworn  as  Free  Burgesses  of  said  borough, 
or  paid  any  stamp  duty  on  admission  as  such  Free 
Burgesses,  or  had  ever,  in  rightof  sneh  a4mission,  at- 
tended any  meetings,  or  taken  any  part  in  any  of  the 
proceedings  of  the  said  corporation,  and  that  the  said 
several  parties  claimants  bad  not  resided  iik  said  bo- 
rough, or  within  seven  statute  miles  of  the  usual  pku» 
of  election  therein  for  six  calendar  months  next  pre- 
vious to  the  20th  of  July  Isst;   in  support  of  said 
objections  the  books  of  the  late  corporation  of  New 
Ross  were  produced,  by  entries  in  which  it  appeared 
that  the  several  claimants  were  respectively  nominated 
and  admitted  as  Free  Burgesses  on  the  30th  day  of 
September,  1839,  the  29th  of  Jane,  1837,  and  the 
30th  day  of  September,  1 839*  b«t  there  is  oo  entry  of 
any  payment  of  stamp  doty  on  smd  several  admissions, 
nor  upon  the  admission  of  any  of  the  Free  Burgesses  of 
said  corporation,  nor  does  it  appear  by  any  entries  in 
sud  books  that  any  or  either  of  the  said  several  claim- 
ants ever  attended  any  of  the  meetings  of  the  said  cor- 
poration, or  signed  the  books  of  said  corporation ;  and 
on  behalf  of  said  claimants  the  Rev.  John  Alexander 
and  Richard  Ckyton  Brown  Clayton,  it  was  admitted 
Chat  they  had  not  resided  within  said  borough,  or  within 
seven  statute  miles  thereof,  for  six  calendar  months 
previous  to  20th  of  Jnly  last,  and  no  evidence  was 
tendered  on  behalf  of  said  claimant,  Samuel  Thomas 
Harman,  that  he  resided  within  the  prescribed  limits. 
I  overmled  the  said  several  objections  so  ten  lered, 
and  admitted  the  claims  of  the  said  several  parties  to 
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be  placed  on  the  reguter  of  Toien  for  the  said  bo- 1 
rough.  The  said  several  daimants  haying  been  admit- 
ted Free  Bargesses  subseqaent  to  the  passing  of  the 
Beforni  Act  appear  to  me  not  to  come  within  the  pro- ' 
▼isions  of  the  9th  section  of  that  Act,  nor  within  the 
provisions  of  the  14th  section  of  the  13  &  14  Vict.,  a 
69.  Thb  I  certifjr  this  24th  day  of  October,  1863, 
at  New  Ross. 

Wn.  K.  BARROir, 
Chairman  Quarter  Sessions  for  the 
Coantj  Wexford. 

I  appeal  from  this  deciwon. 

Michael  P.  Howlett. 

It  appearing  to  me  that  the  validity  of  the  said  se- 
veral claims  depends  npon  and  has  been  decided  by  me 
npon  the  same  points  of  law,  and  the  parties  dttwatis- 
fied  with  mj  decision  thereon  having  given  notice  of 
their  intention  to  appeal  thereupon,  I  declare  that  the 
appeals  of  such  decisions  ought  to  be  consolidated,  and 
I  hereby  nominate  Samnel  Thomas  Harman  to  be  re- 1 
spondent  in  such  consolidated  appeal,  and  said  Michael 
Patrick  Hewlett  to  be  appellant  in  said  consolidated 
appeal. 

Wv.  N.  Barbon, 
Chairman  Quarter  Sessions,  Co. 
Wexfoi-d,  at  New  Ross,  Oct 
24,  186a'' 

When  this  case  came  on  to  be  heard,  the  Conrt* 
considering  that  it  did  not  snffioientlj  sute  the  facts  ! 
made  anu>rder  that  it  should  be  remitted  back  to  the 
chaLiman  to  be  amended  by  stating  ttie  facts  that  were 
established  and  the  evidence,  and  setting  out  the  en- 1 
tries  in  the  corporation  books  admitting  the  respon*  ' 
dents  as  Free  Burgesses,  and  otherwise  to  amend  it  as 
he  might  consider  necessary  to  bring  the  question 
raised  before  ,him  on  which  he  desired  the  opinioKi  of 
this^Conrt,  before  it.    In  pnrsnance  of  this  order! 
^he  following  additional  case  was   stated    by  the 
chairman:  — "  In  compliance  with  the  mle  of  the! 
Court  of  Registry  Appeal  made  in  this  matter  I  beg 
by  way  of  addition  to  my  former  statement  to  submit 
that  I  required  the  several  respondents  in  this  matter 
to  prove  their  title  to  be  registered  as  voters  for  the 
said  borough  of  New  Ross,  whereupon  they  prodnoed  | 
the  books  of  the  late  corporation  of  the  said  borough 
which  contained  the  following  entries: — June  29th, 
1837. — John  Usher,  Esq.,  proposed  Richard  Clayton 
Brown  Clayton,  of  Carrigbyme  Lodge,  Esq.  as  a  free*  | 
man  and  bnrgeas  of  said  eorporation,  seconded  by  John 
French,  Esq.,  unanimously  elected. — September  30, ' 
1839— ^tandish  Hartrid^,   Esq.,  proposed  Samnel 
Harman,  Esq.,  as  a  fit  and  proper  person  to  be  a  free- 
man and  burgess  of  said  corporation,  seconded  by  Q. ' 
Alexander,  Esq.,  and  nnanimonsly  elected.    Richard 
Usher,  of  Now  Ross  proposed  the  Rev.  John  Alexan*  I 
der  as  a  fit  and  proper  person  to  he  a  freeman  and 
bniigess  of  said  coporation,  seconded  by  Samuel  Har^ 
tricky  Esq.,  and  nnanimonsly  elected.-««>There  does  not 
appearjany  entry  in  the  aaid  books  of  the  payment  of 
stAiup  duty  on  admission  by  the  said  claimants,  or  by 
any  other  bargess.    There  is  no  entry  of  the  swearing 
ill  of  any  of  ^e  said  claimants  as  Free  Bnrgessea  of 
the  said  borough.  There  are  entries  in  the  said  books 


of  the  swearing  In  of  other  burgesses.  The  boobsp- 
pear  to  be  signed  by  the  several  burgesses  who  are 
mentioned  as  having  been  sworn  in  and  as  atteodiug 
meetings.  I  was  of  opinion  that  the  said  several 
persons  were  duly  elected  as  Free  Burgesses  of  the  sud 
borough,  and  as  such  were  qualified  to  be  registered 
as  voten  for  the  said  borough.  And  I  was  further  of 
opbbn  that,  inasmuch  as  the  aaid  several  chumsnts 
wera  so  elected  since  the  passing  of  the  Reform  Act  it 
was  not  necessaiy  to  entitle  the  said  several  persons 
to  be  registered  as  voters  for  the  said  borough,  that 
they  should  have  resided  within  the  said  borough,  or 
within  seven  miles  thereof,  for  six  months  previous  to 
the  20th  of  July  last  This  I  submit  this  6th  day  of 
January,  1864» 

W.  N.  Baxbok.** 

The  case  now  came  on  for  argument.  , 

Shaw,  Q.C.  (with  him  J.  P.  Eatmlion)  for  the  ap- 
pellants.— ^The  respondents  never  were  admitted  as 
Free  Burgesses.  Admission  is  essential,  and  election 
alone  is  not  sufficient.-— Willcock  on  Corporations,  p. 
2 1 9»  section  556.  If  a  corporator  ia  not  swora  within 
a  reasonable  time  after  his  election,  there  is  a  wuver 
of  the  election.  The  King  v.  Jordan  (Cas.  temp 
Hardwicke,  242).  The  L^lature  has  imposed  a 
stamp  duty  on  the  admission  of  freemen  to  their  cor- 
porate righta.— Stat  56  G.  3,  c.  56,  a.  113;  33  6. 
3,  c  38,  a.  3  (Ir.)  IFitzgeraid,  J. — ^Is  there  any 
form  of  oath  on  the  admission  of  freemen?]  Stat  4 
G.  1,  c.  15,  8.  6  (Ir.)  refere  to  ''the  usual  oaths  of 
freemen."  [^t^eroM^  B. — What  is  admission?] 
Being  sworn  in,  and  paying  the  stamp  duty.  If  the 
freeman  b  sworn  in  thiat,  is  evidence  of  his  having  paid 
the  stamp-duty.  Theeaso^ot  The  Freemen  of  Coleram 
(Aks.Beg.Cas.9);  JheKingy.  Bo8warth(2SiT.  1113); 
Damea  v.  Humphtetje  (3  M.  &  Selw.  223) ;  WdJiiam 
V.  Ewxna  (8  T.  R.  246)  are  all  importont  in  our  &- 
vonr  to  show  the  necessity  of  taking  the  oath  and  pay- 
ing the  stamp  duty.  So  also  The  King  v.  Hayw  of 
Oalway  (Ale  and  Nap.  191).  The  length  of  time 
which  has  elapsed  ^nce  the  election  of  the  respond- 
ents is  no  answer  to  the  present  appeal— ^o«yV  com 
(1  Ir.  Jnr.  N.S.  73;  8.C  6  Ir.  C.  L.  R.  62);  The 
King  v.  ChwrUfiay  (9  Kast  246) ;  at  13  &  14  Vic.  c 
69,  8.  66.  The  question  as  to  residence  arises  on  s. 
9  of  the  Reform  Act,  2  &  3  Wm.  4^  c.  88,  aod  s.  14 
of  13  &  14  Vict,  c  69.  The  Free  Burgesses  of  New 
Ross  are  freemen  within  the  meaning  of  section  14, 
of  sUtute  13  &  14  Vict,  c.  69.  They  are  proposed 
and  seconded  as  *' freemen  and  burgesses  of  the  Cor- 
poratibn."  Why  should  the  first  part  of  the  descrip- 
tion be  left  out?  ToUiekham  v.  Meadows  (2  Ir.  G. 
L.  R.  572),  and  Mofyneux'e  case  (Ale  Reg.  Cas.  19) 
turned  altogether  on  a.  9  of  the  Reform  Act  Section 
14  of  the  13  &  14  Vic,  c.  69,  makes  a  great  diffe- 
rence in  the  matter — Spelman's  GHossary,  Burgess; 
Madox,  Firma  Bnrgi,  Burgess;  Johnson's  Dictionary, 
sub  voe.  Schedule  C.  of  the  Reform  Act,  No.  9, 
gives  a  form  of  oath,  which  would  apply  in  the  case 
of  burgesses.  l(yBrien,  J.  referred  to  a.  13  of  the 
Reform  Act] 

ToUenham  and  J.  E.  WaUh,  Q^C^  contnu— It 
is  not  necessary  to  shew  that  the  entry  in  a  corpora- 
tion's books  of  the  admission  to  freedom,  is  stamped 
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iQ  order  to  maintaia  the  right  of  freemen  to  vote— 
Re  CaroUn,  Be  Hyde  (3  L.  Rec.  N.  S.,  230).  It  is 
not  necessary  that  a  Free  Bargees  should  be  sworn  in 
order  io  perfect  his  admission.  There  is  no  form 
of  oath  prescribed  for  him  to  take.  The  charter  of 
Nevr  Roes  will  be  foond  in  Gale's  Corporate  System 
of  Ireland,  app.  62.  Especiallj  in  the  case  of  this 
corporation,  there  is  a  difference  between  freemen  and 
Free  Bargesses — Commons'  Journals  (Ireland)  yoL  2, 
p.  512,  and  p.  542.  The  case  of  ToUenham  y.  Mea- 
dowe  is  decisive  on  the  point  of  residence  in  the  case 
of  a  Free  Burgess  admitted  since  the  Reform  Act;  it 
is  a  decision  pronounced  in  a  very  full  Conrk  The 
case  of  the  Freemen  of  (Mercme^  is  not  an  anthority 
against  us,  because  it  docs  not  apply  in  the  case  of 
a  Free  Burgess.  Molyneux^a  oaa^  on  the  other  hand 
does  apply  to  Free  Burgesses,  and  it  is  high  authority 
in  oar  favour;  it  establishes  the  right  of  Free  Bur- 
gesses elected  unce  the  Reform  Act,  to  be  registered. 
The  form  of  oath  given  in  Schedule  C,  No.  9  of  the 
Reform  Act,  is  that  to  be  taken  by  resident  freemen, 
and  forty  shilling  freeholders,  and  has  nothing  to  do 
with  this  case-— PTiitfiaiiM  v.  Eoana  was  a  case  which 
arose  on  a  statute  that  has  no  reference  to  Ireland— 
1st  Kidd  on  Corporations,  363.  St.  13  &  14  Vic.  c. 
69,  8. 14,  does  not  carry  the  matter  as  to  residenoe, : 
further  than  &  9  of  the  Refbrm  Act.  Peckwell  on 
Elections,  voL  1,  p.  158,  shews  what  burgesses  are 
as  distinguished  horn  freemen;  statute  21  G.  II.,  c. 
10,  8.  8  (Ir.);  4  G.  1,  c  15,  (Ir.)  Orders  in 
Council,  25  Oar.  If. 
J  P.  HamUUm  replied. 

O'BBnar,  J.-— In  this  case  we  are  of  opinion  that 
the  appeal  should  be  allowed,  and  that  the  decision  of 
the  revising  barrister  should  be  reversed.  Two  ob* 
jections  were  made;  one  was  that  as  there  was  no  evi* 
dence  dther  of  the  necessary  oath  having  been  taken,  or 
of  the  necessary  stamp  duty  having  been  paid,  there 
was  no  evidence  of  the  party  having  been  duly  elected. 
That  amounts  to  this,  that  there  was  something  re- 
qnisite  to  be  done  besides  the  mere  fAct  of  an  election 
ID  order  to  constitute  htm  a  member  of  the  corpora- 
tion; and  the  two  other  things  were  contended  for  as 
necessary — the  taking  the  oath  and  the  payment  of 
the  stamp-duty.  We  are  of  opinion  that  it  was  ne-  | 
eeasary  that  something  should  be  done  to  complete  his 
admission  besides  the  mere  fact  of  election,  and  there 
has  been  no  evidence  of  *that  having  been  done.  It 
oeenrs  to  myself  that  with  respect  to  some  form  of 
oath  bmng  reqn'isite,  that  may  be  inferred  from  the 
cases,  but  at  all  events  the  stamp  duty  should  be  paid. 
If  the  oath  was  taken  it  might  be  presumed  that  the 
stamp  duty  had  been  paid;  but  there  is  no  evidence 
of  that.  With  repud  to  the  other  point  of  residence, 
k  b  not  necessary  to  pronounce  any  opinion  on  it. 
Some  of  us  have  pronounced  opinions  on  it  daring  the 
ftrgament,  but  it  is  not  necessary. 

FnaGEBALD,  J. — I  wish  to  add  a  word  to  correct 
any  po8sU)le  misconception.  In  deciding  this  case  on 
Ilia  ground  that  the  cUimaut  has  not  shewn  that  he 
was  admitted  as  well  as  elected,  it  might  be  supposed 
that  the  Gonrt  thought  that  he  hiui  a  right  if  admitted 
after  the  Reform  Act,  though  not  resident,  to  be  an 
alector;  but  I  wish  to  guard  myself  against  dedding 


anything  of  that  kind,  and  to  leave  it  open  to  come 
before  us  again. 

FnzoBRALD,  B. — I  wish  to  say  that  I  decide  this 
case  shortly  on  the  ground  that  there  was  nothmg 
more  than  election* 

Dkast,  B. — These  gentlemen  come  here  twenty- 
five  yean  after  their  election.  They  acqnu'ed  by 
thdr  election  an  inchoato  right,  and  they  do  not 
come  till  now  to  complete  It.  During  the  period  in- 
tervening since  their  election,  they  might  have  come 
and  claimed  the  only  privilege  remaining  to  them  after 
the  abolition  of  the  corporation.  I  think  the  pre- 
snmption  is  that  they  never  became  members  of  the 
corporation.  i 


Court  of  CTiimmiin  JffittM. 

r  Reported  by  J.  Field  Jobniton,  Eiq.,  BarrUterutULaw.J 

Abobbold  V.  Earl  of  Howte. — AprU  27;  May  4. 

Leave  to  plead  the  Statute  of  Limitations* 

ITie  plaintiff  having  brought  an  action  againet  the  de- 
fendant for  the  breach  of  an  agreement  to  execute  a 
ie^  of  lands  of  which  he  had  been  the  tenant^  and 
for  falee  representation  and  JraudtUent  concealr 
ment  in  reference  to  the  same^  the  defendant^  by 
leave  of  the  Courts  pleaded  seven  defencee  to  the 
count  upon  the  agreement  The  defendant  applied 
to  the  Court  for  liberty  to  plead  the  StatuU  of  Li- 
mitationa  in  addition  to  the  pleas  already  pleaded, 
he  having  omitted  to  do  so  within  the  right  time  by 
mistake.  Held,  that  as  the  defences  diedoseda 
^ase  of  acquiescence  on  the  pari  of  the  plaintiff  in 
aUowing  his  rent  to  fall  into  arrear,  and  permitting 
himsdf  to  be  ejected,  and  the  land  to  be  re-set  to  a 
third  person  uMout  making  a  claim  on  the  foot  of 
the  alleged  agreement,  the  defendant  was  entitled  to 
every  legal  defence^  and  might,  there/ore,  plead  the 
Statute  of  Limitations  (Christian,  J.,  dissentiente}. 

And,  (per  Christian,  J.,)  that  the  defendant  was  u^ 
the  position  oj  one  seeking  a  favour  from  the  Court  ^ 
that  the  Court  had  a  duty  to  look  into  the  dscum- 
stances  of  the  case,  and  that  as  there  were  pleason 
the  record  which  exhausted  the  merits,  it  would  be 
unfair  to  allow  the  defendant  to  defeat  the  plaintiff 
by  the  Statute  of  Limitations^  in  case  the  latter 
should  succeed  on  the  merits. 

Macdonogh,  Q.C.,  (with  him  Monahan)  applied  that 
the  defendant  in  this  case  might  be  at  liberty,  in  ad- 
dition to  the  pleas  already  pleaded,  to  plead  the  Sta- 
tute of  Limitations  to  the  first  oonnt  of  the  summons 
and  plaint.  The  action  was  brought  by  the  plahitiff 
againstLord  Howth  for  breach  of  an  agreement  to  exc- 
ite to  him  a  lease  of  lands  of  which  he  had  formerly 
been  the  tenant  The  oounts  in  the  summons  and  plaint 
subsequent  to  the  first  were  for  false  representaUon  and 
fraudulent  concealment  in  reference  to  the  same  sub* 
ject-matter.  The  summons  and  plaint  purported  ta 
be  filed  on  the  15th  December,  1863,  fit>m  which  it 
had  been  erroneously  inferred  that  it  was  issued  before 
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the  30th  November.  On  that  day,  six  years  woold 
have  elapsed  from  the  date  of  the  alleged  agreement, 
and  in  this  way  the  defence  of  the  Statute  of  Lim'ta- 
tions  had  been  omitted  to  be  pleaded.  The  Statute 
of  Limitations  is  now  considered  a  plea  to  the  merits 
—2  Archbold,  945;  1  Tidd,  568.  [^Chrtatian,  J.^ 
A  defence  of  the  Statute  of  Limitations  by  a  landioitl 
to  an  action  by  a  tenant  on  a  contract  to  make  him  a 
lease,  is  not  very  meritorions.]  There  was  aaintes- 
cence  by  the  tenant.  Lord  Howth  got  into  possession 
and  demised  to  another.  [Christian^  J, — Have  you 
a  defence  of  rescission?]  Yes;  but  the  equity  is  with 
Lord  Howth,  the  plaintiff  having  lain  by.  He  allowed 
the  defendant  to  act  as  if  there  was  no  contract,  and 
his  position  is  altered.  When  the  pleadings  were 
oral  under  the  old  system,  as  repeatedly  as  an  error 
was  fallen  into,  as  repeatedly  was  it  amended;  and 
the  same  principle  applies  now,  when  the  matters  are 
on  paper.  In  Kieman  v.  Halliday  (the  report  ol 
which  I  cannot  find)  we  got  leave  to  plead  the  Statute 
of  Limitations.  [_Christiany  J, — I  can  understand  a 
landloitl  deliberately  abstaiuinfir  from  pleading  the  Sta 
tate  of  Limitations.]  There  was  no  intention  to  omit 
any  plea. 

Serjeant  Armstrong  and  JeUett, contra. — This  appli 
cation  comes  very  late.  The  plaint  was  issued  Dec  15. 
There  was  an  application  to  the  Court  to  plead  several 
defences  and  seven  were  filed,  to  which  it  is  now  sought  to 
add  this  defence.  The  fii'St  defence  is  a  traverse.  The 
second  is  a  rescission  of  the  agreement.  Tbe  thini. 
that  the  plaintiff  was  not  always  ready  and  willing 
to  execute  the  lease  and  take  the  lease.  The  fourth, 
that  all  the  conditions  entitling  the  plaintiff  to  main 
tain  the  action  were  not  performed,  because  he  never 
tendered  a  lease  for  execution.  The  fifth,  that  the 
defendant  did  not  refuse.  The  sixth,  (which  was 
amended)  that  after  the  making  of  the  agreement,  a 
large  su  n  of  money  became  dne,  and  a  notice  of 
possession  demanded. 

There  was  an  application  to  set  aside  part  of  the 
plaint,  and  that  was  a  *^  good  opportunity  to  suggest 
this,  and  it  was  not  done,  it  is  said  counsel  were 
misled — by  whom?  By  their  own  attorney,  if  any 
o-ie.  There  is  at  the  bottom  of  the  writ  what  conveys 
to  everybody  the  day  it  was  issued.  The  least  Lord 
'Howth  could  do  would  be  to  show  he  had  a  case  in  fact 
of  the  Siaiuie  of  Limitations.  Was  a  plea  of  the 
Statute  of  Limits tions  ever  permitted  to  be  added 
when  the  party  had  deliberately  pleaded  other  pleas, 
and  seven  in  number?  IMondhan^  CJ, — Is  there 
any  authority  in  point?]  None.  We  could  not  find 
a  caso.  It  is  treated  as  a  matter  in  the  diicretion  of 
the  Court.  There  is  not  a  positive  statement  fro!n 
L jrd  Howth  as  to  the  date  of  this  agreement.  Con  d 
not  tbe  witness  to  the  agreement  have  made  an  affidavit? 
£  iUitable  relief  h»  impossible,  because  the  new  tenant 
who  is  in  possession  of  the  lands  is  a  purehaser  witl- 
Ottt  notice.  We  cannot  put  in  a  replication  that  there 
was  fraudulent  concealment.  [CAm^tan,  ./.^As  I 
underatand.  Lord  Howth,  by  his  act  in  putting  ano- 
ther per.son  into  possession  has  prevented  you  from 
having  recourse  to  the  procpdare  in  which  the  Statute 
of  Limitations  would  be  no  answer.]     Yes. 

Monahan,  in  reply. — We  take  the  blame  on  our- 
BcUesof  aslip.     We  are  accuuatable,  and  the  clerk 


also.  It  is  in  the  spirit  of  modem  legislation  thai 
cases  are  to  be  disposed  of  on  legal  grounds,  and  tfaftt 
slips  and  mistakes  which  formeriy  were  fatal  shall  now, 
if  possible,  be  amended.  In  the  eariy  cases  it  was 
said  not  to  be  meritorious  to  plead  the  Statute  of  Limi- 
tations, but  the  law  would  not  administer  morals. 
We  do  not  seek  to  plead  the  Statute  of  Limi- 
tations to  the  counts  charging  deception,  but  to  the 
contract.  It  Is  sworn  by  iXrd  Howth,  and  proved 
by  Stewart  and  Kincaid,  ibai  the  plaintiff  was  in  ar- 
rear.  He  allows  Lord  Howth  to  make  another  lease 
to  another  man,  and  now  seeks  to  charge  him  with  a 
vast  liability,  tbe  estimable  profits  of  fais  farm,  if  tbe 
plaintiff  has  merits,  it  Is  upon  all  the  other  ooants  but 
the  first,  ie^  assuming  him  to  have  merits.  His  case 
in  the  first  count  is,  1  knew  my  rights  all  tbrovgh. 
We  say  yon  let  ns  make  a  lease  to  a  third  party. 
Assuming  that  all  that  would  not  be  a  rescission  of  the 
contract  (which  it  surely  would  be),  would  It  not  ne- 
vertheless be  hard  that  Lord  Howth  should  have  to 
pay  about  J6700?  Supposing  there  was  a  failure  of 
proof  of  rescission,  but  not  a  failure  of  the  defence  te 
the  fraud,  would  it  not  be  a  bard  thing  that  because 
of  the  technical  failure  of  proof  of  rescission,  Lord 
Howth  should  have  to  pay  this  sum?  As  to  the' de- 
lay which  is  alleged  In  bringing  forward  this  motion, 
the  point  was  mentioned  to  the  Court  as  sooo  as  it 
occurred  to  us.  If  brought  in  Chamber,  it  is  the  sort 
of  motion  a  judge  would  reset  ve  for  tbe  full  Court. 
Messrs.  Stewart  and  Kincaid's  assistant  has  made  an 
affidavit  stating  that  a  letter  was  sent  to  twenty- seven 
of  the  tenants;  that  twenty-seven,  as  he  believes, 
signed  the  notice;  that  he  attended  at  the  town  of 
Lnsk  to  meet  them;  that  he  brought  foims  of  leases 
with  him.  It  is  an  extrsordinary  statement  that  the 
party  has  forgotten  (and  above  all  a  tenant  who  signed 
a  document)  the  next  year,  and  forgotten  ever  since. 
The  affidavit  states  that  when  the  plaintiff  was  asked 
by  some  one  why  he  did  not  attend  at  Lnsk  that  day,  he 
said  hedid  not  care  to  take  out  a  lease.  Itstateeitwasa 
notorious  fact  that  the  deponent  was  to  attend  that  day 
and  that  sixteen  of  the  tenanto  did  attend.  If  the  plaintiff 
could  snatch  a  verdict  on  the  first  count,  assaming  that  we 
succeeded  on  the  others,  it  would  be  a  gross  hardship. 
The  case  must  be  decided  upon  principle.  [Christian^ 
t/.— There  are  pleas  on  the  record  which  cover  the 
entire  of  the  merits.  Supposing  Lord  Howth  fails  on 
the  merits,  would  it  not  be  an  unfair  advinUge  to 
give  bim  the  benefit  of  the  Statute  of  Limitations,  and 
especially  where,  by  his  own  act,  he  has  prevented 
the  plaintiff  from  resorting  to  equity?  Would  it  not 
be  a  strange  thing  tor  the  Court  to  allow  this  when  in 
it.^  discretion?]  There  is  great  difficulty  in  feeling 
satisfied  that  the  facts  proved  will  amount  to  a  legal 
rescission. 

Serjeant  Armsfrong  referred  to   EitMi  v.    Foii 
Gelder  (9  Exc^..  762  ) 

Cur.  adv.  vulL 

May  4 Monahan,  C.J.,  delivered  the  judgment 

of  the  majority  of  the  Court  [His  Lordship  stated 
the  first  and  second  counts]. .  The  third  states  not 
that  Lord  Howth  w^  guilty  of  fraudulent  misrepre- 
sentation, but  what  is  very  near  it.  that  he  frandu^ 
lently  concealed  from  the  plaiutiff  tae  existence  of  the 
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mgreemenk  The  sabstantial  isjae  is,  if  Lord  Howth 
was  galley  of  fi-aad  or  of  misrepreseotation.  Theo 
with  regard  to  the  coaat  in  which  no  fraad  is  allegod. 
Lord  Howth^s  case  is — this  is  a  verj  hard  actioo  to 
bring  against  me,  admitting  I  did  enter  into  the  con- 
tract. For  some  years  70a  had  an  opportnnitj  of 
taking  out  the  lease.  Yon  were  in^possession — ^jonr 
rent  was  in  arrear.  I  served  a  notice  to  qnit;  jon 
did  not  demand  a  lease.  I  brought  an  ejectment; 
yon  did  not  then  demand  it.  I  executed  the  habere; 
yon  did  not  then  demand  a  lease.  I  inferred  from  all 
these  acts  that  yon  had  abandoned  all  claim  on  foot 
of  it.  There  were  four  or  five  opportunities  for  yon 
to  make  the  cUim.  I  condnded,  rightfully  or  wrong- 
fully, you  had  abandoned  it  It  was  a  farm  I  intended^ 
setting  to  a  stranger.  I  have  nowset  it,  and  cannot 
perform  the  contract.  I  think  I  have  a  right  under 
that  state  of  facts  to  avail  myself  of  any  legal  defence. 
The  answer  Is,  you  have  been  guilty  of  gross  fraud, 
and  that  prevented  me  from  coming  forward;  and, 
therefore,  the  Conrt  should  uot  assist  yon  to  commit 
a  fraud.  1  di;«claim  the  idea  of  going  into  a  long  ex- 
amination to  know  where  the  honesty  or  dishonesty 
of  this  case  is.  I  disclaim  any  notion  that  I  have  the 
means  of  judging  or  prejudging  where  the  honesty  or 
dishonesty  is.  The  plaintiff  says  by  his  able  counsel, 
and  this  was  the  principal  part  of  the  argument  of 
Serjeant  Armstrong  and  Mr.  Jellett, — ^it  is  very  hard 
now  to  allow  the  plea  of  the  Statute  of  Limitations  to 
be  pleaded,  because  I  cannot  have  a  replication  of  the 
frand  to  it.  If  I  could  I  would  not  have  any  great 
cause  of  complaint.  The  answer  to  that  is— Quite 
true;  but  fortunately  for  yon,  and  unfortunately  for 
Lord  Howth,  you  have  counts  on  the  fraud  where 
the  Statute  of  Limitations  will  not  be  relied  on.  It 
b  atad  again  by  the  plaintiff's  counsel,  by  Lord 
Howth's  executing  this  lease  to  a  third  party  h3  has 
disabled  the  plaintiff  from  suing  in  a  court  of  equity. 
The  answer  is,  it  does  not  follow  that  there  would  be 
relie^  in  a  Court  of  Eqnity  if  one  tithe  of  the  allega- 
tions made  hy  Lord  Bowth  be  proved  true.  A  Court 
of  equity  will  not  grant  specific  performance  merely 
because  the  Statute  of  Limitations  is  out  of  the  way. 
What  b  one's  own  experience?  I  am  not  aware  of 
any  case  where  the  Conrt  of  Chancery  has  given  spe- 
cific performance  where  the  tenant  has  allowed  him- 
self to  be  ejected  where  he  had  a  legal  and  an  equita- 
ble right.  After  new  righu>  were  acquired,  it  is  idle 
to  suppose  «  Conrt  of  Equity  would  grant  specific 
performance  after  Inches.  The  Statute  of  Limita 
tions,  far  from  being  an  unfavoured  is  a  favoured  plea. 
It  occurs  to  the  majority  of  the  Court  that  Lord 
Howth  should  be  allowed  to  plead  the  plea  of  the 
Statute  of  Limitations.  The  application  being  late, 
be  must  pay  the  costs.  It  is  said  that  Lord  Howth 
baa  the  other  pleas,  but  I  do  not  know  how  many  ot 
them  may  be  demurred  to,  or  may  lead  to  a  motion 
for  judgment  non  cibMante  veredido* 

Ohrishan,  J. — I  think  this  motion  ought  not  to  be 
complied  with.  Furst,  I  do  not  doubt  that  the  Conrt 
has  the  most  absolute  discretion.  The  only  question 
is,  wliat  are  the  materials  by  which  the  exercise  of 
that  discretion  should  be  guided.  I  concur  that  the 
plea  is  not  to  be  rejected,  because  it  is  the  plea  of  the 
Sutute  of  LimitationSi     It  was  once  considered  that 


the  law  looked  with  dis&yonr  on  that  plea;  so  muh 
so,  that  if  a  party  having  been  under  terms,  pleaded 
the  Statute  of  Limitations,  it  was  considered  a  viola- 
tion of  his  undertaking  to  plead  bsuably,  and  it  was 
set  aside  as  of  course  or  judgment  marked.  That  waa 
altered.  It  is  not  necessarily  unconscieotionsv  but  ii» 
one  of  these  cases,  and  one  in  which  the  Court  of 
Queen's  Bench  retraced  its  steps,  reported  in  3  Teriv 
Reports,  after  the  Court  had  refused  the  motion,  a'n^'W 
motion  was  made  on  the  special  circumstances,  calling' 
on  the  Court  to  strike  out  the  plea.  The  Statute  of 
Limitations  was  pleaded  along  with  the  general  issue. 
The  defendant  would  have  had  a  right  to  plead  the 
two;  but  the  Court  went  into  the  whole  merits  of  the 
case,  and  they  made  this  rule;  they  allowed  the  sta-- 
tute  of  Limitations  to  be  relied  on,  the  defendant 
giving  up  the  plea  of  the  general  issue.  That  is  a 
clear  authority,  for  this,  viz.,  that  when  a  party  in  a 
position  of  default  comes  forward  for  a  favour  as  re- 
gards the  addition  of  a  plea,  the  Courts  holds  itself  at 
liberty  to  look  into  the  merits,  and  give  or  withhold. 
In  the  case  reported  in  9  Ex.  R.  762,  the  Couit  held, 
first,  that  they  had  a  discretion,  and  secondly,  that  they 
would  exercise  it.  [His  Lordcship  cited  the  observa- 
tions of  Aldeison,  B.,  and  Piatt,  B.]  It  is  argued 
that  the  plea  ought  to  be  allowed,  because  it  b  a  plea 
which  the  Common  Law  Procedure  Act  allows  as  of 
course,  and  which,  upon  the  common  affidavit,  is  al- 
lowed to  be  pleaded  with  others.  I  do  not  appreciate 
the  force  of  that  argument  applied  to  this  case.  lu 
fact,  that  observation  goes  to  ignoro  the  existence  of 
the  discretion.  It  is  because  the  party  has  lapsed 
and  made  a  slip;  it  is  for  that  reason  the  Cpurt  is  in- 
vested with  an  absolute  discretion  to  go  into  the 
merits  of  tlie  case.  It  does  occur  to  my  humble 
judgment  that  to  say  the  plea  was  one  the  party 
would  have  had  a  right  to  plead  is  irrelevant  to  the 
purpose  before  the  Court.  The  party  having  made 
default,  and  come  to  ask  for  a  favour,  I  am  clearly  of 
opinion  that  it  is  not  only  the  right,  but  the  bouuden 
duty  of  the  Court,  to  look  into  the  circumstances  of 
the  case,  and  if  It  thinks  justice  is  more  likely  to  be 
done  in  the  absence  of  the  favour  asked  for,  than  with 
it,  to  refuse.  Looking  at  the  nature  of  the  case ; 
looking  at  the  pleas  already  on  the  file,  if  the  ^/oui  t 
sees  the  defence  to  be  either  unnecessary  or  unjust,  one 
which  must  manifestly  be  either  useless  or  mischievous, 
it  ought  to  refuse.  What  are  the  facts  here?  The 
action  is  by  a  late  tenant  of  the  Earl  of  Howth,  on  an 
alleged  promise  for  a  lease.  The  case  is  presented  in 
two  points  of  view;  first,  one  of  contract;  secondly, 
one  of  fraud.  That  is  a  case  which  all  (and,  I  will  - 
add,  the  noble  defendant)  ought  to  be  desirous  to 
have  tried  on  the  merits,  and  the  defendant  has  mado: 
a  case  of  merits  strictly,  and  one  which  exhausts  the- 
merits.  He  meets  the  allegation  of  fraud  by  a  direct 
and  simple  deniaL  These  are,  thereforct  out  of  the- 
case.  Uls  counsel  t-ook  some  credit  for  not  pleading 
the  Statute  of  Limitations  .to  the  charge  of  frauds 
What  are  the  defences  to  the  action  on  the  contract? 
They  are  equally  meritorious  and  equally  exhaustive 
of  the  merits;  they  deny  the  contract,  and  in  addilioa 
to  that  in  every  way  that  the  most  fertile  ingenuity 
could  devise,  it  has  bee«i  put  that  the  pUiutiff  has. 
abandoned  his  right.     Not  one  of  these  defences  haik 
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been  demorred  to,  nor  was  there  any  soggeition  that 
tbej  will  be,  nor  do  I  see  how  they  ean;  therefore, 
nothing  remains  bat  iasaes  in  fact,  and  on  the^e  issoea 
the  whole  merita  moat  be  tried  oat.  If  any  one  of 
these  defencea  be  supported,  the  plaiatiff  &ilai  If  on  the 
other  hand.  Lord  Howth  fail  to  prove  that  the  plain- 
tiff has  abandoned  his  rights,  the  plaintiff  will  sncceed 
on  the  merits.  Sapposiag  Lord  Howth  shall  fail  on 
the  merits;  supposing  it  be  proved  he  made  the  pro- 
mise and  broke  it  (and  I,  like  the  Chief  Jnstioe,  dis- 
claim the  notion  of  prejudging  that  queation,  hot  it 
is  that  question  which  will  be  tried,  and  it  will 
be  for  the  jury  to  do  tltat; — supposing  the  jury  come 
to  the  conclusion  that  the  plaintiff  has  not  ac- 
quiesced, M  imputed  to  him,  it  will  follow  that  Lord 
Howth  will  then  have  the  power  to  fall  back  on  the 
plea  of  the  Statute  of  Limitations  and  say,  I  will  de- 
feat your  action,  because  the  plaint  was  issued,  not  on 
the  29th  November,  but  on  the  15th  December.  Is 
that  what  the  Court  ought  to  be  active  to  help  the 
defendant  to  put  ou  the  record,  the  defendant  having 
lapsed  the  time  to  plead  it?  But  the  circumstance 
adverted  to  by  Mr.  Jellett  of  the  inability  to  file  a  re 
plication  of  fraud,  appears  to  me  a  very  trifling  mat- 
ter. This  is  the  proper  court.  The  defendant  could 
in  equity  plead  evetything  to  the  merits.  The  de- 
fendant has  by  his  act  interposed  between  himself 
and  the  plaintiff  the  insuperable  barrier  of  a  purchaser 
for  value.  That  may  have  been  a  rightful  act,  or  it 
may  have  been  a  wrongful  act,  but  that  is  the  very 
question  which  the  jury  are  to  try.  Justice  requires 
that  in  this  Court,  so  fai*  as  the  Statute  of  Limitations 
is  concerned,  Lord  Howth  should  be  in  the  same  po- 
sition as  in  a  Court  of  Equity.  In  both  all  the  me- 
rita are  open  to  him.  Justice  requires,  I  think,  that 
he  should  not  have  the  statute  pleaded  here.  If  he 
had  pleaded  jt  at  the  proper  time,  we  could  not  l^ve 
prevented  him.  It  is  said  this  is  but  the  slip  of  the 
counsel.  In  every  case  it  is  the  slip  of  the  pleader, 
which  gives  the  Court  the  power  over  the  pleadings. 
I  took  the  liberty  of  suggesting  that  cases  might  be 
imagined,  in  which  a  defendant  might  deliberately  ab- 
stain from  pleading  the  Statute  of  Limitations.  I  deny 
that  this  has  any  resemblance  to  a  right  on  the  part 
of  Lord  Howth.  I  think  the  Court  has  a  right  to 
look  narrbwly  into  the  merits  of  the  case,  and  if  the 
plea  has  no  effect,  but  to  restore  to  the  defendant  a 
right  which  he  had,  but  deliberately  forewent,  to  re* 
fuse  it. 

Motion  granted. 


Atkinson  v.  Mills — Mai/  6,  7. 

Jurisdiction^  Costs  oj  abortive  trial — Misconduct, 

At  the  trial  of  an  action  in  Juiy^  1861,  Jor  the  diver- 
sion of  a  water  course^  a  view  jury  went  otd  to  in- 
spect the  locus  in  quo.  Those  acting  Jor  the  defend- 
ant having  made  unfair  representations  to  the  view 
jury  respecting  the  causes  of  action^  the  plaintiff 
uiihdrew  hi9  record.  The  defendant  did  not 
.  within  a  month  enter  a  rule  Jor  costs^  but  obtcUned 


a  verdict  in  a  eubeequent  iriai  of  the  eame  eaam  of 
action.  Held,  upon  motion  by  the  pUdntijf^  thai 
the  taxing  officer  be  directed  to  review  Ma  taxa- 
tion. 1,  that  the  Court  had  juriadietioHto  entertaim 
^  question  of  the  casta  of  the  alfortive  trials  am^^ 
thing  m  (he  lOSth  aeetion  of  the  Cannmon  LaM 
Procedure  Actf  1863,  to  th$  contrary  natwkhatand- 
ing.  2,  that  the  delay  in  bringing  fmoard  the 
motion  being  partly  attributable  to  the  defendant^ 
the  plaintiff  had  not  committed  fuch  lachea  aadaa- 
entitled  him  to  relief,  a,  that  a  caae  of  tampering 
wUh  the  view  jury  by  the  agents  of  the  defendant 
having  been  made  by  the  plaintiff,  and  not  ipeaifl- 
oally  contradicted  by  the  defmdfitnt,  the  phimiff 

"  was  entiUed  to  be  declared  not  liable  to  pay  the  de- 
fendant'*a  costs  of  the  abortive  triaL  4,  that  the 
plaintiff  was  not  entitled  to  be  paid  by  the  defendant 
his  own  costs  incurred  in  the  abortive  trial;  though 
in  an  extreme  oase^  U  would  be.  compdent  to  the 
Court  to  make  the  defendant  pay  them. 

Semble,  Where  the  pUuntiffwUhdmws  his  record^  and 
the  defendant  omtts  within  a  month  to  enter  a  rule 
for  the  costs  of  the  day^  and  the  plaintiff  ultimate^ 
succeeds  in  obtaining  a  verdict^  he  ought  not^  as  a 
matter  of  course^  to  be  allowed  tn  the  taxing  office 
tlie  costs  oj  withdrawing  his  own  record. 

StTJeant  Armstrong  (with  him  Monahan)  for  the 
plaintiff,  moved  that  the  taxing  officer  be  directed  to 
review  his  taxation  in  this  case,  and  that  the  plain- 
tiff be  declared  not  liable  to  pay  the  defendant's  cosu 
of  the  first  abortive  trial  aa  directed  by  the  Uxing 
officer,  and  that  the  defendant  be  dii<ected  to  paj 
the  costs  incurred  by  the  plaintiff  in  the  same 
trial.  The  action  was  brought  for  the  diversion  of 
a  water  course,  and  came  on  for  trial  before  Lefinoy, 
C.J.,  at  the  Kildare  Summer  Assises,  1861.  The 
plaintiff  had  made  an  affidavit  in  the  same  year  to 
ground  a  motion  similpr  to  the  present,  but  as  tbo 
case  was  proceeding  to  a  second  trial,  he  was  advised 
not  to  make  use  of  it.  The  verdict  had  in  the  trial 
in  the  following  Spring  Assises  was  set  aside  by  the 
Couit  on  tiie  6th  November,  1862.  The  venue  had 
been  changed  previously  to  this  trial,  and  sabseqoently, 
on  the  application  of  the  plaintiff,  was  re-changed — ' 
Atkinson  v.  Mills  (8  Ir.  Jur.  N.S.  153);  a  third 
trial  resulted  in  a  verdict  for  the  defendant.  At  the 
first  trial  it  was  arranged  that  eleven  jurors  ahoold 
have  a  view,  but  owing  to  the  condoct  of  those  acting 
for  the  defendant  during  the  view,  the  plaintiff  with- 
drew his  record.  The  plaintiff's  affidavit  stated  that 
one  Benjamin  Heed,  a  friend  of  the  defendant,  went 
with  the  view  jury,  and  threatened  them  with  an  ac- 
tion of  trespass  if  they  crossed  his  land ;  that  a  num- 
ber of  persons,  whose  names  were  given,  communica- 
ted with  them,  and  exercised  an  influence  prejudicial 
to  the  plaintiff;  that  Whitelaw,  one  of  the  showers, 
did  not  confine  himself  to  his  duties  as  bhower,  but 
called  to  the  jury  to  come  back  and  view  a  flag,  say- 
ing, '*  Gentlemen,  I  call  attention  to  thia  flag.  What 
is  it  doing  here?  We  shall  sed  what  nse  shall  be 
made  of  this;  *^  that  Mr.  Adair,  the  defendant^a  soli- 
citor, and  his  assistant,  accompanied  the  jury,  the  lat- 
ter having  a  long  pole  in  his  band.  The  Chief  J  aa- 
tice  reserved  the  question  of  the  cost^s,  as  we  say,  at 
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the  instance  of  the  plaintiff^  bnt  even  if  the  defeudant 
got  the  reseiration,  that  woald  give  the  Coort  jaris- 
diction.  A  statement  of  what  took  place  nnder  the 
hand  of  the  late  Mr.  Conrtenaj,  the  Chief  Justices* 
fegistrar,  has  been  procnred  by  the  other  side* 
IMotaahan,  C^.— What  are  the  circnmstances  which 
sboold  lead  ns  to  take  the  case  out  of  the  ordinar  j 
role?]  The  most  distinct  interference  Is  shown. 
WhiteUw  has  not  made  anj  affidavit.  The  order 
which  sent  out  the  eleven  jnrors  cautioned  them 
against  holding  intercourse  with  anj  person*  The  de- 
fendant's counsel  was  then  instracted  to  saj  to  the 
Chief  Jnstioe  that  there  was  as  much  misconduct  on 
our  side,  but  that  is  not  sworn  now* 

BatierAy,  Q.C,  and  Byme^  oontnL— .1.  This  ap- 
plication ought  not  to  be  entertained.  2.  If  enter- 
tained, it  ought  to  be  refused.  The  following  is  Mr. 
Courtenaj's  memorandum : — 

Wednesday,  July  24, 1861. 

^*  Jury  called  over  and  sworn,  and  by  consent  of 
both  parties,  and,  on  their  application,  eleven  of  the 
jury  went  out  to  view  the  premises,  and  mearomen 
were  named  on  both  sides.  The  jury  were  cautioned 
not  to  have  any  communication  save  with  the  parties 
named  as  mearsmen,  and  the  parties  agreed  to  pay 
the  expenses  of  the  jurors  on  the  view.  The  de- 
fendant said  he  could  not  well  attend  the  view,  as  he 
lived  too  far.  Some  of  the  jury  (but  before  the  fore- 
man came  into  Court)  admitted  that  some  persoos  en- 
deavoured to  obtrude  themselves  upon  them,  and  to 
make  observations,  but  stated  that  such  observations 
were  only  partially  heard,  and  had  no  effect  whatever 
npon  their  minds.  The  jury  stated  there  were  per- 
sons there  from  both  plaintiff  and  defendant,  but  they 
emphatically  denied  that  their  minds  were  affected, 
and  said  that  they  came  into  the  box  perfectly  indiffe- 
rent, and  determined  to  try  the  case  without  favour. 
The  Chief  Justice  said  the  plaintiff  must  either  go  on 
and  try  his  case,  or  withdraw  his  record.  The  ques- 
tion of  costs  was  allowed  to  be  reserved,  but  if  the 
Chief  Justice  had  no  jniiddiction  tQ  make  such  a  tack 
to  the  order,  that  to  go  for  nothing."  No  rule  was 
entered,  and  by  the  i05th  section  of  the  Common 
Law  Procedure  Act,  *'  if  such  rule  be  nut  entered, 
such  costs  shall  be  oosts  in  the  cause."  The  Court, 
therefore,  has  no  jurisdiction.  A  month  after  the  re- 
cord had  been  withdrawn,  the  costs  became  costs  in 
the  cause.  [Christian^  J. — ^Notwithstanding  any  mis* 
conduct  on  the  part  of  the  defeudant?  Suppose  the 
opposite  party's  most  material  witness  had  been 
spirited  away,  would  you  say  in  that  case  there  was 
DO  jurisdiction  ?J  The  English  legislation  did  not 
make  the  same  rule  as  the  Irish;  it  did  not  go  on  to 
provide  for  the  case  of  no  rule  being  entered. 
[Keogh,  J. — Suppose  a  party  finds  his  witness  spurited 
away,  he  withdraws,  because  be  cannot  go  on.]  He 
shodd  apply  to  postpone.  [Keogk^  J. — He  did  that 
here,]  and  failed  in  his  application.  [ManahanjC.J. 
— \onr  argument  is  that  the  Chief  Justice  exceeded 
his  jurisdiction].  Yes;  in  Skinner^a  coi^s  (4  Exch. 
885),  costs  were  given  to  the  party  ultimately  suo- 
oessfuL     There  is  no  case  subsequent  to  lUe  Common 


I^aw  Procednrs  Act  shewing  that  the  oourt  has  a  jn* 
risdiction.      ^*  Formerly  a  mistake  in  the  form  of  Aie 
judgment  as  to  costs  was  ground  of  a  writ  of  error, 
but  it  is  no  longer  so,  and  any  error  with  respect  to 
costs  may  be  amended  by  the  Court  in  which  the 
judgment  was  given,  npon  the  application  of  either 
pftrty."^B.  G.  Pr.  r.  27."    Smith's  Action  at  Law« 
6th  edition,  p.  179.    There  is  no  such  rule  in  Ireland, 
and  this  shows  after  judgment  and  execnUon  executed, 
the  Court  has  no  jurisdiction.     [ifonoAofi,  C.  tA.-— 
That  never  can  apply  to  the  amount  of  costs.]     [The 
taxing-officer,  in  answer  to  questions  by  the  Court» 
said  that  by  the  practice  of  the  o£Eice,  a  plamtiff 
would  get  the  costs  of  withdrawing  his  own  record  if 
he  ultimately  succeeded.]    This  is  an  applicatk>n  to 
review  the  officer's  taxation,  and  it  is  an  elementary 
principle  that  it  cannot  be  granted  unless  the  matter 
was  properly  brought  before  him.      [C^AHMin,  •/*. — 
Your  argument  is  that  not  only  the  judge  of  assise, 
but  the  Court  here  have  no  jurisdiction,  no  matter 
what  the  misconduct  may  have  been.]     At  no  period 
of  the  assis'i  has  the  judge  a  jurisdiction  to  deal  with 
the  costs  of  that  stage  of  the  action«     [ChrisUan^  J, 
— That  appears  to  have  been  the  Chief  Justice's  opi- 
nion.]   The  plaintiff  has  been  guilty  of  laches.   Three 
years  have  elapsed.     An  application  should  have  been 
made  to  the  Chief  Justice  in  the  life  time  of  Mr. 
Courtenay.      The  matter  should  have  been  presented 
to  the  Court  while  it  wa^  fresh  in  the  recollection  of 
the  parties.     It  is  said  we  were  as  much  to  blame, 
but  we  were  confident  of  oltlmate  success.     2.  The 
application,  if  entertained,  should  be  refused.     There 
is  no  sufficient  misconduct  on  the  affidavits.  We  were 
not  able  to  procure  the  affidavits  we  might  otherwise 
have  obtained,  the  parties  being  at  a  fair,     ^ow,  at 
the  end  of  three  years,  in  the  absence  of  specific 
statements,  is  tl  e  court  to  determine  what  is  temper* 
ing?      As  to  ihe  word  ** frivolous"  it  may  have 
been  wrong  to  express  any  opinion,  but  that  opinion 
has  been  confirmed  by  three  verdicts.      As  to  the  jnry 
being  called  by  Whitelaw  to  look  at  the  flag,  it  was 
to  see  fidgs  and  gates  that  the  jury  went  there.     As 
to  Beed,  he  had  a  farm  adjoining  the  defendant's,  and 
it  was  natural  he  should  join  the  crowd.    We  had  no 
control  over  him,  and  he  had  a  right  to  say^  **  Do  not 
go  on  my  land."    There  was  no  order  of  the  Court. 
It  is  sworn  to  in  all  the  affidavits  that  the  view  occu- 
pied five  hours.     The  plaintiff  and  Brett  are  the  only 
persons  who  have  made  affidavits,  and  Brett's  only 
contains  a  general  allegation  of  believing  what  is  in  the 
plaintiff's.     The  affidavit  of  Adair,  the  defendant's  so- 
licitor, states  that  the  jury  appeared  to  be  dissatisfied 
at  being  kept  a  long  time;  that  Reed  was  a  grand 
juror;  that  he  did  not  hear  a  single  observation  in 
respect  to  the  causes  of  complaint  whkh  could  liave 
prejudiced  the  jury,  and  did  not  believe  there  was  any, 
and  would  have  stopf^  any  if  there  had;  that  he  saw 
the  plaintiff's  attorney  walking  with  members  of  the 
jury  during  the  day;  that  the  Chief  Justice  stated  he 
would  proceed  with  the  trial,  in  consequence  of  which 
the  plaintiff  withdrew  his  record;  that  he  believes 
the  reason  he  withdrew  was  because  he  was  advised 
he  bad  not  a  fair  case  to  present  to  the  jury;  that  the 
plaintiff  bad  since  brought  an  action  against  the  defends  nt 
in  the  Court  of  Exchequer,  in  the  name  of  a  pauper 
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plaintiff,  one  Rorke,  and  that  the  defendant  has  no 
remedy  for  the  costs  of  that  trial 

Manahcm  in  reply. — A  motion  made  bj  the  plaintiff  to 
pojitpoue  atrial,  because  a  witness  is  absent  is  not  gene- 
rally acceded  to,  unless  npon  strong  grounds.  There 
was  the  ordinary  rnle,  regarding  the  mouth  before  this 
Act  was  passed.  The  defendant  was  not  entitled  to 
the  costs,  unless  he  applied  by  motion  to  the  Court; 
he  was  boand  to  show  that  the  omission  to  proceed 
to  trial  was  not  owing  to  any  fault  on  his  part;  and 
the  Court  had  jurisdiction  not  only  to  refuse  htm  his 
costs,  but  to  make  him  pay  costs.  What  is  the 
meaning  of  '*  such  costs  shall  be  costs  in  the  cause?'' 
The  same  aa  the  defendant  would  have  been  entitled 
to  if  he  entered  a  rnle  within  the  month;  these  costs 
shall  be  costs  In  the  cause.  If  owing  to  the  miscon- 
duct of  the  defendant,  the  record  is  withdrawn,  the 
course  is  to  move  to  discharge  the  rule.  If  therefore 
the  difficulty  of  the  defendant  was  such  that  by  the  old 
practice  he  would  not  have  been  entitled  to  his  costs, 
we  would  have  been  entitled  if  he  had  entered  his  rule 
to  move  to  discbarge  that  rule,  and  even  to  get  an 
order  that  he  should  psy  costs;  but  by  his  own  omis- 
sion to  enter  the  rule,  hb  case  is  that  he  has  com- 
pelled the  Court  to  give  him  costs.  If  the  not  pro- 
ceeding to  trial  was  owing  to  the  defendant,  it  was 
not  such  a  non-proceeding  to  trial  as  is  within  the 
section.  **  Such  costs ''  mean  the  Same  as  were  re- 
ferred to  in  the  former  portion  of  the  section — Shan- 
nan  V.  Copper  Mines  (5  D.  &  L.  461).  [Bo^  J, — 
Is  there  any  rnle  in  England  analogous  to  the  latter 
part  of  the  section?]  These  words  do  not  occur  in 
the  English  Aci^Pape  v.  Fleming  (5  Ex.  249). 
{^Manahant  CJ. — Your  argument  is  that  if  the  rule 
had  been  entered,  the  Court  would  have  had  discre- 
tion to  discharge  the  rule  if  misconduct  were  brought 
home  to  the  defendant;  that  the  costs  in  the  cause  are 
substituted  for  costs  that  would  have  been  recovered 
under  the  rulcj  In  Pope  y%  Fleming^  the  plaintiff 
entered  his  cause  on  the  commission  day.  There  was 
a  rule  calling  on  the  pluntiff  to  show  cause  why  he 
should  not  pay  the  costs  of  the  day,  for  not  proceed- 
ing to  trial.  This  case  shows  the  Court  has  a  dis- 
cretion—TTom  V.  Hm  (7  C.B.,  N.S.,  726),  was  sub- 
sequent to  the  Common  Law  Procedure  Act.  It  was 
argued  that  the  defendant  was  entitled  to  a  rnle  for 
the  costs  of  the  day  as  a  matter  of  course,  under  the 
terms  of  the  first  part  of  the  English  Act,  which  is 
the  same  as  this  Act  I  refer  to  10  W.  R.  d54. 
[jBo^,  J.  objected  that  he  did  not  know  the  Weekly 
Reporter.]  Lord  Westbnry  recently  praised  the 
Weikly  Reporter,  and  said  it  was  more  accurate 
than  the  regular  reports.  These  cases  show  where 
the  rule  is  entered  fur  the  costs  of  the  dayi  if 
the  plaintiff  can  satisfy  the  Court  there  has  been 
misconduct  on  the  defendant's  part,  the  hands  of 
the  Court  are  not  tied  absolutely,  and  it  has  juris 
diction  to  see  whether  this  ai-ose  from  the  default 
of  the  opposite  party,  and  if  it  does  see  that  to  hold 
the  pUuutiff  has  done  all  that  he  could,  and  that  there 
is  not  a  case  of  not  proceeding  to  trial  within  the  section. 
[Chrisiian^  J. — ^The  Court  has  a  jurisdiction  over 
co^to  in  the  cause.  It  appears  to  me  that  there  may 
be  two  oouTBea,  a  present  order  for  costs,  or  that  they 


shall  be  costs  In  the  cause;  in  neither  easels  thejuru* 
diction  of  the  Court  taken  away.]  The  Court  has 
jurisdiction  to  entertain  the  question  of  meritSb 
[^Monaha^i^  C.  J. — ^No  doubt,  prima  faae  f hey  are 
costs  in  the  cause,  you  being  prima  facte  in  default, 
though  I  doubt  the  construction  in  the  office.  Chrie- 
tian^  J, — The  early  part  provides  only  for  the  defen- 
dant's costs,  and  then  says  **  such  costs.'*  Mono- 
hant  C.  •/• — I  only  notice  it,  lest  it  should  be  sup- 
posed, because  Mr.  Colles  stated  it,  that  it  might  be 
taken  to  mean  both.  Are  you  about  to  show,  for 
that  is  the  material  question,  that  the  record  whs 
withdrawn  owing  to  the  misconduct  of  Che  defendHiit?[} 
It  is  mainly  a  question  of  fact.  The  case  of  miscon- 
duct is  not  merely  made  out,  but  it  is  not  attempted 
to  be  answered.  There  are  specific  allegations  of 
misconduct,  not  In  the  defendant  himself,  but  in  those 
acting  for  him — hi  Whitelaw,  in  the  assistant  of  the 
attorney,  in  Adair,  the  attorney  of  the  defendant,  and  in 
the  nephew  of  Mills.  As  to  Benjamin  Reed,  it  hae 
been  sworn  he  was  interested  against  the  plaintiflT; 
that  when  this  view  jury  came  to  inspect  he  forced 
himself  on  them,  made  observations  calculated  to  have 
an  unfavourable  effect;  that  he  threatened  the  jury 
with  an  action  of  trespass  if  they  went  across  his  land. 
It  is  sworn  on  the  other  side  be  was  a  grand  Jaror, 
but  it  is  admitted  he  was  interested.  Whitelaw 
pointed  out  a  flag,  telling  the  jury  it  had  been  placed 
dishonestly  for  the  purpose  of  throwing  the  water 
back,  and  making  the  jury  think  the  plaintiff  had  been 
injured  by  what  the  defendant  did.  The  assistant  has 
made  no  affidavit.  In  our  affidavit  at  Naas,  26tli 
July,  which  is  not  contradicted,  we  state  that  the  as- 
sistant commenced  at  the  first  point  of  view,  and  har- 
iug  a  long  pole  in  his  hand,  stated  to  the  jury  that  no 
gully  existed  there.  The  jury  were  in  consequence 
annoyed,  as  they  supposed  they  were  unnecessarily 
detained.  These  acts  prima  facie  were  improper.  In 
Simon^s  case  (Bame's  Notes,  '167),  the  Court  said  the 
showers  might  show  marks,  boundaries,  &c.  That 
shows  it  would  be  contraiy  to  justice  to  allow  evi- 
dence to  be  given  in  the  absence  of  the  judge,  in  the 
absence  of  counsel  which  might  creep  into  the  jury's 
minds,  and  that  they  are  to  go  in  with  their  minda 
unprejudiced.  Adair  does  not  make  an^affidavit  meet- 
ing these  things.  Our  allegation  is,  *'  that  the  said 
Samuel  F.  asserted  as  a  fact  several  times  that  the 
water  had  come  over  higher  up."  There  is  only  a 
general  denial  that  deponent  or  his  assistant  interfered 
with  the  jury  as  alleged.  The  application  was  not  to 
postpone  the  trial,  but  to  withdraw  the  record.  The 
plaintiff  had  a  right  to  do  that  as  a  matter  of  course; 
therefore  the  application  must  have  been  to  this  effiict, 
either  in  consideration  of  not  having  to  pay  the  costs, 
or  on  condition  that  the  defendant  should  pay  the 
costs.  Now,  by  Mr.  Courtenay's  memorandum  it 
appears  costs  were  reserved  at  the  instance  of  the  de^ 
fendant  That  is  reconcileabie  in  this  way:  the  ap- 
plication was  met  at  Naas,  **  You  were  as  bad  as  we.*^ 
What  the  Chief  Justice  may  have  said  was,  he 
would  not  decide  the  question  ot  costs.  When  the 
Chief  Justice  said  (as  appears  by  the  end  of  the  me- 
morandum) that  the  pliuutiff  must  go  on  or  with- 
draw the  record,  that  seems  inconsistent  and  looks 
more  like  conversation.     It  might  have  h<appoued  in 
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this  w«y«  The  plaintiff*^  oouDsel  mj,  [f  yoa  be  of 
thai  opinioo,  we  move  that  the  record  be  withdrawn 
'  without  ooeta,  and  Mr.  Coartenaj  added  this,  and  it 
onlj  meanfl  a  dibdnct  motion  with  reference  to  with- 
drawal of  the  record  moat  be  brought  forward.  Sach 
a  motion  was  brought  forward.  As  to  what  tools 
place  in  the  taxing  office,  if  a  distract  order  had  been 
produced  and  drawn  np  by  the  registrar,  I  appre- 
hend be  would  have  refused  to  give  the  costs.  Tbe 
defendant  gets  a  certificate  which  omits  all  statement 
that  the  record  was  withdrawn.  The  pUintiff  swears 
that  he  felt  it  would  be  unjust  to  him  that  the  trial  should 
proceed  with  a  jury  who  had  been  so  tampered  with. 
Brett's  affidavit  made  at  Naas  sajs  that  deponent 
heavd  several  of  the  jurors  say  that  the  causes  of  ac- 
tion were  frivolous.  As  to  the  tfane  which  has  elapsed, 
much  depends  on  the  constructiou  of  the  order.  If  it 
means  that  nobody  is  to  get  these  costs  without  ap- 
plying to  the  Court,  then  there  have  been  as  much 
toftes  on  the  part  of  the  defendant  as  the  plaintiff; 
and  that  is  the  true  construction  of  the  order.  [  Chris- 
tian^ J. — Was  not  the  last  trial  in  Trinity  Term, 
1863,  two  terms  since?  From  July,  1863,  you  knew 
that  the  defendant  would  in  the  ordinary  way  be  enti 
tied  to  the  codts.]  That  is,  assuming  that  that  is  the 
construction  of  the  order.  The  time  is  since  the  24th 
January  at  most,  because  then  only  the  costs  were 
certified.  It  Is  not  pretended  we  knew  of  the  exist- 
ence of  this  memorandum  m  Mr.  Courtenay's  office. 

Cur,  adv,  vulL 

May  9 MoNAHAN,  G.  J — This  was  an  action  for 

the  distnrLance  of  a  water-coarse.  The  case  went 
down  to  Odare  to  be  tried.  It  was  arranged  that 
the  jury  should  have  a  view,  and  it  was  a  portion  of 
the  veital  order  that  nobody  was  to  interfere  with  the 
jury.  It  appears  the  jury  went  out,  that  the  plaintiff 
was  dissati^ed  with  the  conduct  of  the  parties  acting 
for  the  defendant;  that  he  thought  they  interfered 
with  the  jury,  and  made  certain  allegations  calculated 
to  influence  them;  that  he  applied  to  withdraw  his 
record.  Everybody  knows  that,  generally  speaking, 
anyone  can  withdraw  his  record.  It  appears  from  the 
lamented  death  of  Mr.  Gourtenay  there  was  not  evi- 
dence of  what  occmred  under  his  band.  Since  the 
commencement  of  the  present  motion,  a  document  in 
the  handwriting  of  Mr.  Ck>artenay  has  been  produced, 
and  it  substantially  corroborates  the  statement.  The 
Chief  Justice  reserved  the  question,  and  said  if  he  had 
no  power  it  was  to  go  for  nothing.  The  plaintiff  made 
an  affidavit  to  ground  the  motion  the  next  term.  He 
alleges  it  was  premature  to  bring  it  on,  and  though  the 
affidavit  was  made  he  did  not  use  it.  There  was  ano- 
ther trial.  The  verdict  was  set  aside  on  the  ground 
of  surprise  or  some  sach  thing.  We  changed  the 
venue  on  the  ground  that  a  proper  trial  could  not  be 
had  fairiy  and  ultimately,  the  defendant  got  a  verdict. 
The  plaintiff  says  he  should  not  be  liable  tor  the  costs 
of  that  first  trial,  and  that  not  only  should  he  not  be 
obliged  to  pay,  but  that  he  shonld  be  recouped  by  the 
defiradant  the  costs  incurred  by  him  in  that  abortive 
trial.  Mr.  Byrne,  for  the  defendant,  made  a  very  se- 
rious objection,  which  seemed  at  first  sach,  via.,  that 
by  the  l05th  section  of  the  Common  Law  Procedure 
Act,  wherever  a  nscord  is  withdrawn,  if  the  defendant 


does  not  enforce  the  costs  of  the  day  they  become  a 
portion  of  the  costs  of  the  cause,  and  therefore  that 
no  matter  what  were  the  drcumstances,  the  Court  has 
no  jurisdiction.  We  are  of  opinion  a  proper  answer 
was  given  daring  the  argument  [His  Lordship  read 
the  sectiofl.J  The  cases  we  were  referred  to  deariv 
establish  our  own  impression  that  If  it  should  appear 
the  party  was  not  in  default  in  withdrawing,  but  wss 
coerced  to  do  so,  or  in  the  exercise  of  his  discretion 
did  withdraw  from  the  misconduct  of  the  defendant, 
that  before  this  Act,  and  since  It  was  competent  to 
the  Court  to  see  why  the  plaintiff  withdrew  the  record, 
and  if  for  impropriety  in  the  defendant  the  plaintiff 
could  have  the  rule  set  aside  if  the  defendant  had  en- 
tered it.  We  adopt  these  casea,  and  say,  if  the  de- 
fendant had  entered  the  rule,  and  brought  the  matter 
for  adjudication  within  the  time,  it  was  within  our 
jurisdiction  to  consider  whether  we  shonld  set  it  aside 
or  not.  They  become  costs  in  the  cause,  which  we 
apprehend  to  be  costs  in  the  cause  subject  to  the  same 
jurisdiction  as  if  the  rule  was  entered,  and  that  it  is 
competent  to  us  to  see  if  there  was  misconduct  I  do 
not  mean  intentional  misconduct.  I  mnst  next  consi- 
der the  delay.  If  I  am  right,  that  is  to  a  certain  ex- 
tent attributable  to  the  defendant  himself,  for  if  within 
the  month  he  entered  that  rule,  the  matter  should  be 
disposed  of  by  an  application  to  discharge  it  But  the 
question  might  never  arise,  because,  not  having  en- 
tered his  rule,  he  never  would  have  been  entitled  un- 
less he  succeeded  in  the  cause.  Jt  was  then  only  the 
plaintiff  was  called  on  to  interfere  to  get  rid  of  these 
costs  in  the  cause.  Having  regard  to  Mr.  Conrtenay's 
death,  h  e  think  there  was  not  delay  sufficient  to  disen- 
title the  plaintiff  to  relief.  The  question  of  the  me- 
riU  comes  to  this.  That  the  assistant  of  Mr.  Adair 
acted  in  away  contrary  to  what  either  party  should  have 
done.  That  he  made  allegations  that  there  Vas  no 
cause  of  action,  that  Adair  pdnted  out  where  particu- 
lar water  had  come  over  a  bridge,  and  said  that  that 
was  the  gravamen,  and  not  what  the  pkintiff  relied  on. 
Adair's  affidavit  in  reply  does  not  controvert  this  al- 
legation ;  nor  does  his  assistant  nor  do  the  others  cou' 
tradict  what  is  said  against  them.  There  is  a  general 
allegation  that  Adair  committed  no  miscondact,  but 
there  is  no  doubt  of  the  matters  charged,  and  it  may 
be  Adair  did  not  sappose  these  things  were  culpable 
in  the  eye  of  the  law.  We  mast  take  it  that  he  and 
they  did  these  acts.  What  induced  the  plaintiff  to 
withdraw  the  record?  It  is  said  that,  o« ing  to  the 
observations  of  the  jury,  he  thonght  they  had  showed 
a  hostility  to  him.  1  do  not  doubt  that ;  but  what  did 
he  attribute  that  hostility  to?  Not  to  the  inhe- 
rent weakness  of  his  ease,  or  badness  of  it,  but 
to  the  allegations  improperly  made.  We  think,  on 
the  merits,  the  plaintiff  is  entitled  to  what  he  seeks; 
that  he  shonld  not  have  to  pay  the  costs  of  the  defen- 
dant of  that  abortive  triaL  The  money  was  paid  un- 
der protest  If  the  parties  disagree  as  to  the  amount, 
Mr.  Colle  must  settle  that.  Then  the  plaintiff  not 
only  seeks  that,  but  that  he  should  be  paid  by  the 
defendant  the  costs  mcurred  by  him.  We  think  he 
fails  in  that;  we  think  that  under  the  terms  of  the 
rule,  there  is  a  misUke  in  the  office  of  the  taxing 
master.  1  do  not  mean  to  say  there  might  not  be  an 
extreme  ca^  in  which  the  Court  might  visit  him 
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with  thest  oonta.  As  to  the  oosts  of  tbe  present  mo- 
tioo,  the  snbetantial  qaeetion  is,  whetlier  the  pIsmttiT 
was  liable  to  pay  the  costs  Mr.  Colles  had  directed 
him  to  pay.  Onr  order  is,  that  the  defendant  do  pay 
these  costsi  as  ako  the  costs  of  the  present  motion. 

BtiU  accordingly^ 


Court  of  <Pxc|equer. 

CKeportad  by  Oliver  J.  But^  Em|..  BMirttterutt.Uw  J 

RXVtHUX  SiDK. 

IH  BB  J.  C.  AH  AOOOUNTABLB  PARTY  FOR  LEQACT  DUTT. 

Practice  as  to  enforang  an  account  of  legacy  duty  hy 
Machmeni  agaitut  an  accountable  party,  not  being 
a  personal  represeidative,  trustee^  or  legatee. 

This  was  an  application  made  to  the  Coort  to  make 
absolate  a  conditional  order  for  an  attachment  against 
one  J.  0.  the  solicitor  for  Mrs.  L:  M.  0.  Joy,  a  lega- 
tee, and  also  the  administratrix  of  Harriet  Joy,  deceased. 
An  order  bad  been  obtained  on  the6th  Jane  on  behalf  of 
the  Commiarioners  of  Inland  Be^enoe  in  the  following 
terms:— '*  that  J.  C.  in  the  affidavits  mentioned  do 
shew  caose  within  six  days  after  the  service  of  this 
order  apon  him,  why  he  shonld  not  delifer  to  the  Com- 
missioners of  Inland  Revenne,  an  account  upon  oa^h 
of  a  certain  sam  of  £70,  which  he  received  from  L. 
M.  G.  Joy  (administratrix  with  the  will  annexed  of 
Harriet  Joy,  deceased),  as  and  for  legacy  duty  payable 
nnder  the  said  will,  and  that  the  same  be  forthwith 
paid  to  the  Receiver  General  of  Inland  Revenue  \t 
Ireland."  This  order  was  grounded  on  the  affidavits 
of  L.  M.  0.  Joy,  the  administratrix,  and  of  B.  N. 
Hwdea,  comptroller  otlegacy  duties;  the  former  stating 
the  fact  of  a  draft  for  the  sum  of  £70  having  been 
handed  by  her  to  J.  C.  her  solicitor  in  the  year  1857, 
for  payment  of  legacy  duty,  and  her  belief  that  the 
di-aft  had  been  honored;  but  that  the  proceeds  had  not 
been  applied  to  the  payment  of  the  duty,  and  the  latter 
stating  that  he  had  examined  the  books  of  his  depart- 
ment, and  that  it  did  not  appear  by  them  that  J.  0. 
had  paid  the  said  sum  for  legacy  duty  or  lodged  an 
account  of  it.  The  order  was  made  under  tbe  13  & 
14  Vic.  c,  97,  s.  8,  as  the  usual  course  of  proceeding 
by  summons  and  attachment  under  section  47  of  the 
Succession  Duty  Act  (16  &  17  Vic  c  51)  was  not 
applicable,  J.  £.  not  being  an  accountable  party  within 
the  44th  and  45th  sections  of  that  Act.  The  8th 
section  under  which  the  order  was  sought  to  be  made 
is  as  follows:  "  That  if  iauy  person  shall  have  recdved 
or  gotten  into  hiit  hamls  or  shall  receive  or  get  into  his 
hands,  auy  sum  or  sums  of  money  as  and  for  the  stamp 
duty  upon  or  in  respect  of  any  deed,  instrument,  or 
ti-ansaction,  or  Intend^  deed,  insthiai^tfe;  or'  transac- 
tion, or  the  doty  upon  or  iu  tespeot  of  any  legacy  or 
residue,  and  shall  improperly  neglect  or  omi^  to  ap- 
propriate such  sum  or  sums  of  money  to  the  due  pay- 
ment of  such  duty,  or  shall  otherwise  by  or  nnder 
any  means  or  pretence  whatsoever  improperly  with- 


hold or  detain  the  same,  every  such  penon  shafl  b^ 
accountable  for  the  amount  of  such  dnty  or  sum  or 
sums  of  money,  and  the  same  shall  be  a  debt  irom 
such  penon  to  Her  Majesty,  her  heirs  and  sncoesson^ 
and  recoverable  as  such  acooidlngly;  and  it  shafl  be 
lawful  for  the  barons  of  Her  Majesty's  Court  of 
Exchequer  in  England,  Scotland,  or  IreUxnd  respec- 
tively, upon  application  to  be  made  for  that  purpose 
on  bJBhalf  of  the  Commissioners  of  Inland  Reveoue, 
upon  such  affidavit  as  to  such  Court  may  appear  suf- 
ficient, to  grant  a  rule  requiring  such  person,  or  bis 
Executor  or  administrator,  to  shew  cause  why  he 
shonld  not  deliver  to  the  said  commissioners  an  aoeoont 
upon  oath  of  all  such  duties  and  sums  of  money  as 
aforesud,  and  why  the  same  should  not  be  forthwith 
paid  to  the  receiver-general  of  Inland  Revenue,  or  to 
such  person  as  the  said  commisdoners  shaU  appoint 
or  authorize  to  receive  the  same;  and  it  shall  be  few- 
fol  for  such  Court  to  refer  the  taking  or  auditing  of 
any  such  account  to  the  proper  officer  of  such  Court, 
who  shall  examine  any  such  person  as  a  debtor  or 
alleged  debtor  to  the  Crown,  on  personal  interroga- 
tories* if  such  Court  shall  think  proper  so  to  do;  and 
it  shall  be  lawful  for  such  Court  to  make  absolute  any 
such  rule  as  aforesaid,  in  every  case  in  which  the 
same  may  appear  to  such  Court  to  be  proper  and 
necessaiy,  and  to  enforce  by  attachment  or  otherwiae 
the  payment  of  any  such  duties  or  snms  of  money  as 
on  such  prdceedings  shall  appear  to  such  Court  to  bs 
due  together  with  the  coi<ts  of  such  proceedings.'*  The 
44ih  section  of  the  Succession  Dnty  Act  states  what 
persons  are  accountable  for  duty  under  that  Act,  and 
is  as  follows,  **The  following  persons  besides  the  sue* 
cesser,  shall  be  personally  liable  to  fier  Majesty  for 
the  duty  payable  in  respect  of  any  succession,  but  to 
the  extent  only  of  the  property  or  ftinds  actually 
received  or  disposed  of  by  them  respectively  after  the 
time  appointed  for  the  commencement  of  this  Act|  that 
is  to  say,  every  trustee,  guardian,  committee,  tutor  or 
curator,  or  husband,  in  whom  respectively  such  duty 
shall  be  vested  by  alienation  or  other  derivative  title 
at  the  time  of  the  succession,  becoming  an  interest  in 
possession ;  and  all  such  trustees,  guardians,  commit- 
tees, tutors,  curators,  husbands,  and  persons  shall  be 
authorised  to  compound  or  pay  in  advance  or  ooffl- 
mute  any  duty,  and  retain  out  of  the  property  subject 
to  any  such  duty,  the  amount  thereof,  or  to  raise  such 
amount  and  the  expenses  incident  thereto,  at  interest 
on  the  security  of  such  property,  with  power  to  give 
effectual  discharges  for  the  same,  and  such  security 
shall  have  priority  over  any  charge  or  incumbraooe 
created  by  tbe  successor;  and  in  the  event  of  the  non- 
payment of  such  duty  as  aforesaid,  every  person  hereby 
made  accountable  shall  be  a  debtor  to  Her  Majesty  in 
the  amount  of  the  unpaid  duty  for  which  he  shall  be 
so  accountable."     The  47th  section  enacts,  '*Tbat  if 
any  accountable  party  required  by  the  oommissiooon 
to  deliver  any  such  account  as  aforesaid  shafl  make 
default  in  doing  so,  it  shall  be  lawful  for  the  commis- 
sioners to  sue  out  of  Her  M^'esty's  Court  of  Exche- 
quer in  England,  Scotland,  or  Ireland,  as  they  sbaU 
think  expedient  according  to  the  circumstances  of  tbe 
case,  and  for  such  Court  to  issue  a  writ  of  snmmi^os 
in  such  form  as  the  judge  of  such  Court  shall  from 
time  to  time  frame  commanding  tbe  party  so  iu  dofaalt 
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t6  defiver  snch  accoant  within  finch  period  as  may  be 
appointed  in  the  writ,  or  to  shew  canse  to  the  con- 
trary; and  on  canee  being  shewn,  snch  order  shall  be 
made  as  shall  be  jnst 

J<M  now  moved  to  make  the  order  absolute,  and 
for  an  attachment  in  case  of  disobedience  npon  a  certi- 
ficate of  no  cause  shown,  and  an  affidayii  of  service. 

Pes  OmuAif. — Let  the  said  J.  G.  within  a  weelc 
after  service  of  this  rule  npon  him,  deliver  to  the  Com- 
miasioners  of  Inland  Revenue  an  aceonnt  npon  oath 
of  the  said  sum  of  £70;  and  let  the  said  sum  be  paid 
within  the  time  aforesaid  to  the  Receiver  General  of 
Inland  Revenue  In  Ireland;  and  in  default  thereof  let 
an  attachment  issue  agadnst  the  said  J.  G.  without 
frnther  motion. 


ClWported  by  Junas  P»ten<m,  Esq.,  of  the  Middle  Temple, 
Beirifltar-At-law.J 

Delachebqis  t^.  Delacbxrois — July  20.  * 

Manor — Alienation  of  part  of  manor — Repurchase 
ky  lord  in  fee^EechecA—WvUa  Act-^Evidence  of 
manor. 

Whatever  mc^  be  the  origin  of  the  disiinction,  there  ia 
a  settled  distinction  between  the  case  of  a  lord  of  a 
manor  re-acquiring  lands  once  severed  from  the 
manor  by  escheat  and  by  re-purchase.  In  the 
former  case  the  lands  became  reunited  to  the  manor 
so  as  to  pass  by  a  previous  devise  of  it;  but  in  the 
latter  case  this  is  not  so, 

A  patent  from  the  Crown^  2  Car.  1,  granted  lands 
to  H.  mth  power  to  create  manors  thereof.  A 
later  patent  re-granted  the  lands  to  H.  and  declared 
that  certain  of  such  lands^  including  the  lands  of 
B,  ^ouldform  the  manor  of  D.  '  In  1721,  the 
then  owner  of  the  manor  of  D.  made  a  fee-fttrm 
grant  of  the  lands  of  B.  to  £,  paying  rent  and  do- 
ing service  therefor  at  the  Court  ofD.  The  manor 
courts  had  been  held  at  D.  from  before  the  time  of 
Uving  memory,  and  the  occupiers  of  the  lands  ofB. 
attended  these  courts.  In  leases  of  B.  the  tenant 
was  bound  by  covenants  to  do  suh  to  the  manor 
courts  of  D. 

Held,  that  there  was  evidence  to  go  to  the  jury  that 
there  was^  in  1721,  a  manor  of  D^  comprising  the 
lands  ofB.  as  part  of  its  demesnes, 

QusBre,  whether  the  effect  of  the  deed  of  172)  was  to 
vest  the  lands  ofB.  in  Z,  wholly  severed  from  the 
manor  ofD^  or  to  be  hctden  a^  of  the  manor  of 
D. 

Tbh  was  a  preoeeding  by  way  of  appeal  from  a  judg- 
meat  of  the  Ezdhequer  Ohamber'of  Ireland. 

The  defendant  in  error,  as  pUuntiff  below,  brought 
an  action  of  ejectment  agunst  the  plaintiff  in  error  to 
rseovarone-thiidofthe  lands  of  Ballyhayes.  The 
deftndaat,  ia  error,  ddmed  aft  heir-at'tew  of  his  nnde, 
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Daniel  Delacherois:  while  the  plaintiff  in  error  claimed 
as  devisee  under  the  will  of  the  said  Daniel  Dela« 
cherois.  The  said  Daniel  made  his  will  before  the 
WHls  Act,  viz.,  on  3rd  of  March,  1836,  devilling  all 
his  real  estate.  He  died  on  1st  of  October,  I860, 
The  question  was  whether  the  property  in  question 
passed  by  the  will.  It  was  part  of  a  manor  vested  in 
the  testator  at  the  time  of  his  will  The  lands,  though 
originally  part  of  the  manor,  had  been  sold  and  then 
reconveyed  in  fee  to  the  lord.  It  was  contended,  on 
the  one  hand,  that  the  reconveyance  made  the  lands 
once  more  part  of  the  manor;  while,  on  other  hand, 
it  was  contended  that  the  lands  conld  not  again  be- 
come part  of  the  manor  after  being  once  severed  from 
it 

The  Gdurt  m  Ireland  held  that  the  lands  did  not 
become  again  part  of  the  manor,  and  gave  judgment 
for  the  plaintiff  below,  which  judgment  was  affirmed 
by  the  Irish  Exchequer  Chamber.  £rro«*  was  then 
brought  to  the  House  of  Lords. 

The  following  learned  judges  attended  the  argu- 
ment: Pollock,  G.B.,  Blackburn,  Williams  &  Willes, 
JJ.,  and  Bramwell,  B. 

Sir  H.  Cairns,  Q.C.,  Law,  Q.C  and  C.  Hall,  fbr 
the  plaintiff,  m  error,  contended  that  lands  held  in  (be 
of  a  manor,  if  purchased  by  the  lord,  when  seised  of 
the  manor,  became  reincorporated  with  and  parcel  of 
the  manor;  that  there  is  no  distinction  between  the 
lord  re-acquiring  by  purchase  and  by  escheat;  that, 
therefore,  on  the  re-pnrehase  of  these  lauds  in  1842, 
they  became  parcel  of  the  manor  and  passed  by  the 
devise  in  his  will— 1  QtjxX^  Dig.  tit  "Tenure,"  36; 
Wright^s  Tenures,  4;  Butler  Ou.  Litt  191  a;  3  Pres. 
on  Conv.  26;  Montagues  can.  Ley  63;  Anon.^  Sa- 
ville,  24;  CreswdTs  case,  1  Moo.  729;  Mountjoy*s 
case,  5  Rep.  3  b;  Temple  y.  Coohs,  Dyer,  265; 
Ht^mes  v.  Hanby,  2  Keb.  28;  Anon.,  12  Mod.  128; 
Bingham  v.  Woodgate,  1  Russ.  &  My^32;  Robinson 
on  Gavelkind,  85;  Gom.  Dig.  '^Qavelkind;"  Bro. 
Ah.  "Disclaimer." 

The  AUomeyOeneral  {Sir  R.  Palmer,  Q.C.)» 
Whiteside,  Q.C.  and  Dart,  for  the  defendant  in  error, 
contended  that  the  power  of  creating  tenure  never 
attached  to  these  lands,  that  they  were  not  granted 
to  be  held  as  of  the  manor  of  Dona^adee;  and  when 
tenemental  lands  are  purchased  by  the  lord  they  do 
not  again  become  parcel  of  the  manor;  and  that  a 
pnrehase  differs  from  escheat  fai  its  legal  efibct— J7at9- 
kine  v.  GMercole  (6  De  G.  M.  ft  G.  1);  Attorney- 
General  ▼.  Wyggeston,  (13  Beav.  113);  Doe  t. 
Davidson,  (2  M.  «  S.  175);  Bradthaw  r.  Lawson^ 
(4  T.  H.  443);  Vln.  Abr.  '*  Manor,"  218;  Burgess 
r.  Wheate,  (1  Eden,  177);  Brunker  r.  Choke,  (11 
Mod.  122);  Boe  v.  Wigg,  (6T.  R.  708):  Oloverr. 
Lane,  (3  T.  R.  447);  R.  r.  Mein,  (4  T.  R.  480)i 
Passingham  r.  Petty,  (17  G.  B.  363);  Doe  r.  WUr 
Uams,(\\  M.<Ss  W.  807). 

At  the  conclusion  of  the  argument  the  ibOowiug 
questions  were  put  to  the  learned  judges: 

Ffavt,  whether  there  was  evidence  to  go  to  the 
jnnr  that  there  wAs  on  5th  January,  1721,  a  manor 
of  Donaghadee,  comprising  the  lands  of  Ballyhayes  aa 
part  of  the  demesnes  thereof? 

Secondly,  assuming  the  existence  of  snch  a  manor 
was  the  effect  of  the  deed  of  5th  January,  1721,  to 
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vest  Ballyhayes  in  Lake  St  Lawrence  and  his  heirs 
wholly  severed  from  the  manor  of  Donaghadee;  or 
was  it  to  vest  the  estate  in  him  and  his  heirs,  to  be 
holden  of  the  grantor  as  the  manor  of  Donaghadee? 

Thirdly,  assnmtng  the  existence  of  the  manor,  and 
that  the  lands  of  Ballyhayes  remained  after  the  deed 
of  5th  January,  1721,  a  tenement  jportion  of  or  holden 
of  that  manor,  did  the  third  part  of  those  knds  con- 
veyed in  fee  to  the  lord  of  the  manor  in  1842,  become 
BO  re-nnited  to  the  manor  as  to  pass  by  the  devise  of  j 
that  manor  made  on  3rd  of  March,  1863? 

The  learned  judges  having  taken  time  to  consider, 
afterwards  retnmed  the  following  nnanimons  opinion,  ! 
read  by  i 

WiLLES,  J. — My  Lords,  as  to  the  first  question,  we 
are  of  opinion  that  there  was  evidence  to  go  to  the 
jnry  that  there  was  on  the  5  th  of  January,  1721,  a 
manor  of  Donaghadee,  comprising  the  lands  of  Bally-  ^ 
ha)  es  as  part  of  the  demesnes  thereof.     The  first  pa- 
tent of  Charles  I.  granted  manorial  rights  in  respect 
amongst  other  things  of  holding,  not  merely  courts 
leet,  which,  although  usual  incidents  of  a  manor,  do 
not  necessarily  involve  that  the  lord  should  have  a 
manor  or  seigniory  in  respect  of  services  rendered  by 
the  suitors,  but  also  courts  baron,  which  are  proper 
incidents  td  a  manor  or  seigniory,  and  cannot  exist  with- 
QUt  freeholders  owing  suit  and  service  tQ  the  seigniory, 
or,  if  there  be  demesnes  in  the  hands  of  the  lord,  to 
the  manor  over  the  limits  of  which  the  jurisdiction  ex- 
tendi.    A  court  leet  involves  only  limits  and  resiants. 
A  court  baron  further  involves  the  existence  of  free- 
holders  owing  suit  and  service  to  the  manor,  for,  &il- 
fng  them,  the  barons  of  the  court  and  the  court  baron 
must  de  facto  expire  together:   (Cuke  Littleton,  58 
a).      It  thciefore  involves  a  manor  or  seigniory,  and 
nothing  less  than  such  a  manor,  with  the  right  of . 
creating  holdings,  which  owe  suit  and  service  to  the  | 
manoTy  and  not, immediately  to  the  Crown,  can  satisfy  . 
the  grant.    The  greatest  caution  and  learning  appear  ; 
to  have  been  bestowed  upon  the  framing  of  this  and  . 
tiie  subsequent  grant  of  the  same  king,  which  are 
studioosl}^  extensive  and  precise.    The  framer  both  of 
tJie  first  and  the  second  patent  anticipated  the  difii-  | 
Qulty  which  was  raised  in  Chetwode  v.  Creiv^  (Willes,  | 
614)  as  to  creation  of  tenure  in  modem  times  npon  a 
conveyance  in  fee-simple  of  the  demesnes  of  an  Eng- 
lish manor,  so  as  to  keep  up  or  revive  a  court  baron 
which  had  faded  for  want  of  freeholders.      And,  ac- 
cordingly, each  of  the  patents  in  so  many  words  pro- 
foosed  to  authorise  sub  infeudation  m  fee-simple  of 
any  of  the  lands  vrithin  the  manor,  to  be  held  by  suit 
of  court,  and  any  other  services  or  rents,  with  a  non 
obstante  of  the  statute  of  Quia  Emptores,  and  any 
other  statute  to  the  contrary.    This  and  other  patents 
of  the  like  kind  were  soon  brought  iuto  doubt,  aud  it 
was  thought  proper  they  should  be  confirmed  by  Act 
of  Parliament,  which  they  accordingly  were,  and,  if 
effoctnally  so  confirmed,  the  result  is,  that  this  case 
was  property  considered  in  the  court  below  as  if  the 
nialu  question  were  unaffoctud  by  the  statute  of  Quia 
Emptores  and  De  ProrogativA  Regis.     With  the  view^ 
tlieu  of  cuufirming  amongst  others  the  title  to  the 
manor  In  question,  the  Act  of  Car.  1,  sess.  1«  c  3, 
provided  for  the  confirauUion  of  defective  titles  by 
ktten  patent  fimaded  apon  oommisaioDs  of  graee»  and 


it  extended,  inter  aha,  to  "  manors,*?  and  it  enacted 
that  all  and  every  person,  &&  should  eiyoy  **  all  anch 
manors,  lands,  tenements,  and  hereditaments  of  what 
nature  soever  according  to  the  purport  of  the  said 
letters  patent,  for  such  fines,  dkc.  and  with  snch  pri- 
vileges, liberties,  profits  and  commodities,  aud  in  snch 
manner  and  form,  as  in  and  by  the  said  letters  patent 
shall  be  limited  and  appointed.'*     It  went  on  to  ratify 
the  confirmatory  patents  to  be  granted,  and  to  make 
them  of  the  same  force  as  if  every  clause  was  verbatim 
enacted  by  Parliament,  and  it  enacted  that  *' every 
clause,  article  and  sentence  in  them,  or  any  of  them, 
to  be  contained  for  ever  from  and  after  the  making  of 
the  same  letters  patent,  shall  stand,  be,  and  remain 
and  be  adjudged  and  taken  to  stand  and  be  of  such 
aud  the  same  force  and  effect  to  all  intents  and  pur- 
poses as  if  the  same  letters  patent  and  every  of  them, 
and  every  chiuse,  article  and  sentence  in  them  and 
every  of  them  to  be  contained,  were  specially  and 
particularly  herein  expressed,  and  by  the  authority  of 
this  present  Pariiamenl  enacted.''  >    This  statute,  it 
will  be  observed,  expressly  dealt  with  '*  manors,"  and 
contained  words  large  enough  to  include  all  inddental 
rights.     It  was  followed  by  the  10  Car.  1,  sess.  3,  c. 
2,  which  explained  and  confirmed  it.      It  mentioned, 
as  one  species  of  defect  to  be  cured,  the  **lack  or 
omission  of  sufficient  and  special  non  obHantee  of  par* 
ticnlar  statutes."      In  1637  a  general  commission  of 
grace,  in  terms  extensive  enough  to  authorize  all  that 
was  done  under  it  in  this  particular,  accordingly  b- 
sued,  ni)on  which  the  patent  of  the  same  year  was 
issued  re-granting  the  land,  and  in  express  terms 
granting  or  creating  (for  the  words  are  large  enough 
for  either)  a  manor  of  which  Ballyhayes  was  part,  and 
also  in  express  terms  the  right  to  make  sub-infenda- 
tions  in  foe-simple,  and  also  the  right  to  hold  a  court 
baron  and  a  court  leet.    This  patent  appears  to  have 
been  am|>ly  authoiued  by  the  terms  of  the  oommissbn 
of  grace.     That  commission  further  declared  that  the 
king  would  ratify  what  was  done  under  it  at  the  next 
Parliament      Accordingly,  the  15  Car.  1,  c  6,  (not 
set  out  in  the  papers,  but  to  be  found  in  2  Irish  Stats. 
194)  was  passed  for  the  purpose  of  confirming  snch 
patents  of,  amongst  other  things,  *'  any  manors,  fimn- 
chises,  liberties,  or  other  hereditaments,"  of  what  na- 
ture soever,  by  virtue  of  any  commission  of  grace,  and 
which  render  snch  patents  valid,  **  notwithstanding 
any  defect  whatsoever,  or  any  statute,  oiduance,  law, 
cause,  matter  or  thing,  which  might  in  any  way  im- 
peach, oifeeble,  avoid,  or  destroy  any  of  the  aidd  let- 
ters patent  in  all  poinu  whatsoever."     It  seems  dtffi- 
cnlt  to  construe  this  Litter  statute  in  any  othei*  mah- 
ner  ttian  as  a  statutory  confirmation  of  the  patent  of 
13  Car.  1  in  its  very  terms,  and  as  creating  a  manor 
with  the  right  of  subinfeudation  in  fee  therein,  not- 
withstanding the  statutes  of  Quia  Emptores  and  De 
Prerogatlva  Regis;  and,  indeed,  in  onr  opinion,  stop- 
ping here,  the  second  patent  was  confirmed  in  terms^ 
and  a  manor  with  snch  a  power  of  sab-faifefldatimi  waa 
created.     That  power  thna  conferred  by  statote  con- 
stitutes, in  onr  judgment,  the  chief  pecdiarity  of  the 
case,  and  distingnishet  the  capacity  of  the  lord  of 
snch  a  manor  from  that  of  the  lord  of  an  onfiMiy 
manor  in  this  part  of  the  kbgdom,  in  respect  of  cre»- 
i  ting  tenure  in  fee-aimplo  at  the  present  day.    Add  to 
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this,  that  the  lands  have  been  enjoyed  under  the  said 
grants,  and  that  in  the  conveyance  to  Lnke  St.  Law- 
rence of  1721,  the  lands  of  Ballyhayes  are  described 
at«  in  a  manor,  and  that  part  of  the  consideration  for 
that  conveyance  was  snit  and  service  to  the  manor 
conrt,  and  that  enjoyment  was  had  under  that  con- 
veyance.     Farther  add,  that  manor  conrts  were  held 
and  attended     Under  these  circnrostances  we  cannot 
donbt  that  there  was  at  least  (in  the  terms  of  the 
question)  evidence  to  go  to  the  jnry  that  there  was  [ 
a  manor  of  Donaghadee,  comprising  the  lands  of  Bally- 
hayes  as  part  of  the  demesnes  thereof.     It  is  scarcely  | 
necessary  to  observe  that  copyholds,  or  a  copyhold 
conrt,  of  which  the  steward  alone  is  the  jadge,  or 
CBStomary  freeholds,  as  they  are  incorrectly  called — 
see  Thompson  v.  Hardy,  (I  G.  B.  940)  are  not  ne- 
cessary to  the  existence  of  a  manor,  although,  in  this 
part  of  the  kingdom  they  are  common  incidents  of  one. 
We  are  not  aware  that  these  base  tennres  exist  in 
Ireland.      In  them  the  frpehold  is  always  and  imme- 
diately in  the  lord  only,  though  the  usufrnct  is  in  the 
tenant.     Without  attempting  to  define  a  manor  in  the 
abstract,  it  is  enongh  to  say,  that  the  seisin  of  a 
de/ined  district,   with  the  power  of  sub-iufeudation 
therein,  and  the  existence  of  freeholder^}  holding  of  the 
manor,  and  the  right  to  a  court  baron,  in  which  the 
feudatories  are  judges,  does  of  itself  constitute  a 
seigniory  or  manor  within  the  considerations  applic* 
able  to  the  present  case.     As  to  the  second  question, 
assuming  the  existence  of  such  a  manor,  we  are  of 
opinion  that  the  effect  of  the  deed  of  the  5th  of  Janu- 
ary, 1721,  was  not  to  vest  Ballyhayes  in   Luke  Sl 
l^wrence  and  his  heirs  wholly  severed  from  the  manor 
of  Donaghadee,  but  that  it  was  to  vest  the  e-^tate  in 
him  and  his  heirs,  to  be  holden  of  the  grantor  as  of 
the  manor  of  Donaghadee.     As  to  the  capacity  of  the 
lord  to  create  such  a  tenure,  we  consider  that  to  have 
been  established  by  the  second  patent  of  Oharlos  I., 
and  the  statutory  recognition  thereof  in  the  fifteenth 
year  of  the  same  king.      And  nnder  this  head,  there- 
fore, it  is  only  necessary  to  consider  the  effect  of  the 
conveyance  of  1721.     That  conveyance  was  by  way 
of  lease  and  release,  at  the  time  the  **  common  assn- 
ranee  of  the  realm."     The  effect  of  such  a  conveyance 
was,  we  apprehend,  to  convey  the  same  estate  and 
interest,  and  no  more,  than  if  the  same  words  were 
in  a  deed  of  the  same  estate  executed  with  livery: — 
(Com.  Dig.  •*  Release,*'  G.  2).      What  then  was  the 
effect  at  the  common  law  before  the  statutes  of  Quia 
Emptoree  and  De  PrerogativH  Regis  of  a  feoffment  by 
a  mesne,  without  expressly  stating  whether  the  feoifbe 
was  to  hold  of  the  lord  paramount^  or  of  the  mesne? 
According  to  Littleton,  it  was  that  he  shonld  hold  of 
his  own  feoffor.     This  is  approved  and  repeated  by 
Coke:  '« Before  that  statute  (Quia  Emptores),"  says 
Littleton,  s.  316,  *Mf  a  man  had  made  a  feoffment  in 
foe-aimple  by  deed  or  without  deed,  yielding  to  him 
and  his  heirs  a  certain  rent,  this  was  a  rent  service, 
and  for  this  he  might  have  distrained  of  common  right, 
and  if  there  were  no  reservation  of  any  rent  or  of  any 
service,  yet  the  feoffee  held  of  the  feoffor  by  the  same 
•ervice  as  the  feoffor  did  hold  over  his  lord  next  para- 
moant"    Upon  this  latter  point  Lord  Coke  observes, 
that  '*  this  is  evident,  and  agreed  with  our  books,  that 
in  this  case  the  law  created  this  tenure,  where  it  is  to 


be  obiterved  how  the  law  regardeth  equity  and  equality 
without  any  provision  or  reservation  of  the  party.** 
And,  as^ain,  in  the  second  Institute,  500,  the  Com- 
meutaiy  upon  Qnia  Emptores  is,  if  the  tenant  had 
made  a  feoffment  in  fee  before  the  statute  generally, 
without  reservation  of  any  tenure,  the  feoffee  should 
have  holden  of  the  feoffor  as  he  had  held  over;  "for 
example,  if  he  had  holden  by  knight's  service,  the 
feoffee  by  creation  of  law  had  holden  by  knight's  ser- 
vice of  the  feoffor,  in  respect  of  the  tenure  over  by 
him ;  and,  therefore,  if  the  lord  had  confirmed  the 
estate  of  the  feoffor,  viz ,  the  mesne,  to  hold  by  fealty 
only,  (which   was  socage)  the  tenure  between  the 
tenant  and  the  feoffor  shonld  be  socage,  also  because 
the  tenure  created  by  law  followed  the  tenure  in 
respect  of  which  it  was  created."      This  was  founded 
upon  obvious  good  sense,  for  the  mesne  could  not  con- 
vey  the  fee  simple  without  seigniory  and  right  of 
reverter  remaining  in  somebody,  and  there  seems  to 
be  no  good  reason  why,  in  the  absence  of  express 
words  to  the  contrary,  that  right  should  not  remain 
in  the  feoffor  himself,  in  so  far  as  that  was  consistent 
with  the  passing  of  the  entire  estate  stipulated  for  to 
the  feoffee.     This  reasoning  applies  still  more  strongly 
to  a  case  like  the  present,  where  there  is  an  express 
reservation  of  rent,  and  where  the  conveyance  is  made 
in  terms,  *i  subject  always  to  the  payment  of  the  said 
yearly  rent  of  SL  sterling,  and  to  the  performance  of 
the  covenants,"  one  of  which  was,  **  to  do  suit  and 
service  at  the  manor  court,"  a  tenant's  duty.      As  to 
the  large  words  of  the  all-estate  clan^c,  vir.,  "and 
the  reversion  and  reversions,  remainder  and  remainders, 
yearly  and  other  rents,  issues  and  profits  thereof,  and 
of  every  part  and  parcel  thereof,  and  all  the  estate,"  &c. 
it  must  be  remembered  that  the  conveyance  is  dealing 
with  and  operating  upon  what  was  to  pass  as  between 
Lord  Mount  Alexander  and  Luke  St.  Lawrence.   The 
ultimate  seigniory  mnst  either  have  remained  in  the 
releasor,  or  become  vested  in  the  Crown.     The  estate 
could  not  pass  to  Lnke  St.  Lawrence  withont  the 
seigniory  remaining  in  one  or  other.     It  did  not  affect 
the  estate  granted  to  him,  but  merely  what  should 
become  of  his  land  upon  the  cesser  of  that  estate, 
whether  it  was  holden  of  the  manor  or  of  the  Grown. 
There  is  no  reason  for  construing  these  general  words 
as  a  creation  of  a  seigniory  in  the  crown  any  more 
than  for  construing  them  to  release  the  fee-farm  rent 
expressly  reserved.     Fuither,  the  covenants  to  render 
snit  and  service  would  be  inoperative  unless  tenure 
existed  between  the  parties,  and  the  whole  deed  must 
be  read  together.      It  may  be  argued  that  these  co- 
venants sound  in  contract  only,  and  not  in  render. 
But  a  reservation  does  not  reqnire  any  particular  form 
of  Words,  and  a  lease  with  a  covenant  by  the  lessee 
to  ^ay  rent  has  been  treated  as  a  reservation :  (see 
Uargreave's  note  to  Coke  upon  Littleton,  47  a.     It 
is  there  said,  "  Lease  for  years  by  indenture,  and  lessee 
covenants  to  pay  £5  a  year;"  thb  is  a  reservation: 
(Dj.  276,  H.  6,  Car.  B.  R.  Crook,  n.  1,  Drake  v. 
Munday,)     But  if  there  be  reddendo  rent,  and  the 
leasee  covenants  to  pay  two  capons,  there  it  seems  to 
be  only  covenant:  (Id.  40,  4 1,  Eliz. ;  BruertorCs  caae^ 
Hat.  MSS.;  see  Gro.  Gar.  207,  and  Hardr.  326). 
To  this  we  may  add  Lord  Coke*s  judgment  in  Attoe 
V  Hemminga^  (Buls.,  281)  that  a  demise  with  a  co- 
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venantby  the  tenant  to  pay  a  jearlj  snm  constitates  a 
rent  as  mnch  as  if  that  yearly  snm  had  been  reserved 
with  a  formal  reddendo.  These  anthorities  show  that 
a  covenant  for  service  may  be  construed  according  to 
the  intention  of  the  parties  as  a  reservation,  otherwise 
it  wonld  be  a  covenant  in  gross,  and  so  conld  not  go 
with  the  reversion  accordhg  to  the  obvious  intention 
of  the  parties  expressed  by  the  words  **  heirs  and 
assigns."  The  circnmstanoe  of  the  covenant  to  do 
suit,  which  can  only  be  actually  performed  by  a  tenant 
and  the  effect  of  the  clause  making  the  lease  subject 
to  the  rent  and  covenants,  distinguish  this  from  the 
case  of  the  capons,  and  require  us  acting  on  the  golden 
rule  of  construction,  to  give  effect  to  the  intention  of 
the  parties  as  it  appears  on  the  whole  instrument ; 
though  the  hinguage  used  be  not  strictly  and  technically 
correct,  to  construe  the  deed  as  reserving  suit  of  Court 
as  a  service;  at  the  least,  a  rent  is  reserved,  and  in 
respect  of  land  described  as  being  within  this  manor. 
It  may  be  suggested,  that  in  this  view  the  clause  of 
the  distress  would  be  inoperative.  But  that  was  no 
doubt  intended  ex  majori  cautdd^  and  for  the  benefit 
of  the  lord,  and  it  cannot  affect  the  character  of  the 
rent  Clauses  of  distress  have  often  been  unnecessarily 
inserted  in  leases.  In  Littleton's  time,  it  was  U9ual 
to  insert  a  clause  of  distress  even  in  leases  for  yeais, 
(see  Littleton,  s.  331),  and  such  clauses  being  in  the 
affirmative  do  not  take  away  what  is  incident  of  com- 
mon right:  (Coke  Littleton,  204,  b.)  It  appears  to 
US,  therefore,  that  upon  the  execution  of  the  deed  of 
the  5th  Jan.  1721,  Luke  St.  Lavrronce  held  of  Lord 
Mount  Alexander,  inter  dUa^  by  suit  of  Court,  and 
so  necessarily  of  the  manor.  The  words  *'  nt  de  ma- 
ucrio  *'  are  not,  as  it  seems  to  u^,  uecedsary  for  this 
purpose,  if  the  subject-matter  be  part  of  a  manor, 
and  there  is  no  intention  shown  absolutely  to  sever 
the  part  from  the  manor.  There  is  a  precedent  in 
West  420,  witb  a  reservation  of  suit  of  Court  in^ 
which  the  words,  "  ut  de  manerio ''  do  not  occur. 
Indeed,  if  a  tenure  exist,  the  reservation  of  suit  of 
Cuart  of  itself  in.licates  a  holding  as  of  the  manor  to 
which  the  Court  is  incideuL  It  is  right  to  add,  that 
neither  the  first  nor  the  second  question  was  discussed 
in  Ireland,  and  in  dealing  with  thom  we  have  beeu 
s])ared  fVum  expressing  any  opinion  at  variance  either 
with  that  of  the  minority  of  the  judges  in  the  Exchequer 
Chamber,  there,  or  that  of  Pigot,  C.B.,  who  dissented 
from  the  judgment  As  to  the  third  question  we  con- 
cur with  the  Lord  Chief  Baron  inopinioa,  that  assum- 
ing the  existence  of  the  manor  with  the  statutory 
power  of  sub-iufeudation  already  referred  to,  and  that 
the  lands  of  Ballyhayes  remained,  after  the  deed  of 
the  5th  .Ian.  1721,  a  tenement  portion  of  or  holden 
of  that  manor,  the  third  part  of  those  lands  conveyed 
in  fee  to  the  lord  of  the  manor  in  1842,  did  become 
so  reunited  to  the  manor  as  to  pass  by  the  devise  of 
that  manor  made  on  the  Srd  March,  183&  This 
question  turns  upon  the  effect  of  the  Wills  Act  in 
force  at  the  latter  date,  whereby  a  will  passed  only 
wint  the  testator  had  at  the  time  of  the  making  of 
the  will  Now  there  can  be  no  doubt  that  if  the  con- 
veyance of  1721  is  to  be  treated  as  one  whereby  the 
grantor  *' aliened  away  absolutely"  parcel  of  the 
manor  so  as  to  disannex  it  therefh>m,  and  to  coavey 
it  to  the  grantee  discharged  of  aqy  teonra  or  service^ 


the  repurchase  would  not  have  so  reannexed  that  paioel 
to  the  manor  as  that  the  paxcel  should  pass  by  a  pre- 
vious will.  To  this  efiect  were  nomerona  anthorities 
cited  in  the  argument  These  oases,  however,  are 
altogether  distinct  from  the  present,  for  in  them  there 
was  no  tenure  or  service,  but  in  fact  and  in  law  an 
entire  severance  from  the  manor.  And  the  introduction 
of  these  authorities  into  this  argument  has  tended  to 
create  mnch  confusion.  It  ia  enough  to  point  out 
that  in  such  cases  the  right  of  escheat  or  other  ind* 
dent  of  seigniory  did  not  exist,  and  npon  the  cesser 
of  the  estate  the  Crown  or  other  superior  lord,  and 
not  the  testator,  had  the  right  to  enter  and  hold,  not 
that  estate,  but  as  of  his  former  estate  free  thereof. 
A  good  instance  of  this  class  is  Brad$haw  v.  LambeH 
(4  T.  R.  448).  In  this  case  on  the  contrary,  it  can- 
not be  disputed,  in  arguing  the  third  quesUon,  that  if 
the  land  had  been  reannexed  by  escheat  or  descent, 
it  wonld  have  passed  under  the  general  words  of  the 
will,  which  are  large  enough  to  include  the  manor. 
But  it  b  said  that  there  is  a  ditttinction  between  the 
case  of  escheat  or  descent  and  purchase,  and  that  to 
the  latter  case  the  lord  must  be  held  to  have  acquired 
the  tenant's  estate  in  the  same  plight  as  if  he  had 
purchased  a  piece  of  land  out  of  the  manor.  We  can- 
not recognise  the  soundness  of  this  distinction.  In 
each;  case,  as  it  appears  to  us,  the  right  acquired  by 
the  lord  ia  the  seigniory  discharged  of  the  tenant's 
interest.  His  title  is  not  a  new  one  to  stand  in  the 
shoes  of  the  tenant,  but  it  is  his  former  title,  with  the 
burden  of  the  tenancy  removed.  Whether  it  is  re- 
moved by  escheat  or  descent,  or  by  the  purchase  of 
the  tenant's  interest,  there  is  equally  a  resumption  of 
the  freehold  by  the  lord,  npon  which  tenure  expires, 
and  the  immediate  seisin  is  again  in  the  lord  as  part 
of  the  manor.  It  seoms  a  strained  construction  of 
the  law  to  say,  that  if  the  lord  had  not  purchased  the 
Interest  of  the  tenant,  the  right  of  reverter  and  the 
services  would  have  passed  by  the  will,  but  that  be- 
cause the  lord  has  purchased  that  additional  interest 
in  the  land  nothing  shall  pass.  It  is  as  mnch  as  to 
fay  that  the  sdgniory  of  the  lord  is  extinguished  in 
the  interest  of  the  tenant,  which  alone  remaius,  in- 
stead of  the  lord  holding  as  of  his  former  title  dis- 
charged of  the  tenure,  which  is  more  consonant  to 
analogy.  In  effect,  the  land  which  was  never  abso- 
lutely severed  from  the  manor,  returned  into  the  hands 
of  the  lord  as  part  of  hi^  manof .  A  rery  wide  field 
of  authority  was  traversed  in  the  argument  over  which 
we  think  it  no  part  of  our  duty  to  follow.  We  ooa- 
t^nt  ourselves  by  selecting  the  following  authorities, 
and  with  expressing  onr  coucnrrence  in  the  propositions 
which  they  lay  down.  In  the  second  Institute,  601, 
it  is  said,  '*  If  the  mesne  release  to  the  tenant,  the 
tenant  shall  hold  jmt  €a<fe/ii  emviUa  aa  tbe  mesne  did, 
and  so  if  the  tmiant  enfeoff  the  mesne  shall  hold  jmt 
eadem  servUia  as  he  held  befbce,  and  so  it  is  if  the^ 
tenaney  cones  to  the  asesnalty  by  aet  in  law  as  bj 
escheat  ordesosnt,  the  mesne  shall  ho]d  pet  dotkm 
eervUia  ei  consuetudinei  as  he  held  before;  feir  albeit 
the  tenure  between  the  tenant  and  the  mesne  in  those 
cases  be  extinct,  yet  the  seigniory  panimonnt,  whidi 
also  was  issning  out  of  the  tenaney,  rsmidneih  staL.** 
And  see  Co.  Utt.  313  a»dl4a.  HsMBodistinctkNi 
ia  drawn  between  release  or  feofiaent  and  sot  ia  law, 
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Che  effect  in  each  case  being  stated  to  be  that  the 
tennre  between  the  tenant  and  the  mesne  is  extinct. 
There  is  therefore  an  expi-ess  authority  for  Mr.  Preston^s 
comment  npon  the  passage  in  his  edition  of  the  Touch- 
stone, p.  439,  the  text  of  which  is:  ''  If  a  man  make 
his  will  the  first  day  of  May,  and  thereby  give  the 
manor  of  Dale  to  one  iu  fee,  and  the  1 0th  day  of 
May  one  of  the  tenancies  escheat,  and  the  20th  of 
May  the  devisor  dieth ;  in  this  case,  and  by  this  devise 
it  seems  the  devisee  shall  have  his  tenancy  that  doth 
edcheat."  To  which  Mr  Preston  adds,  ^'  for  the  ten- 
ancy is  extinguished  in  the  seigniory.''  This  has  been 
found  fault  with  as  nnanthorised;  but  it  is  In  aocord- 
aoce  with  the  passage  from  the  second  Institute  apply- 
ing both  to  purchase  and  escheat  and  is,  in  our  opinion 
sound  law.  For  the  same  reasons  wq  adopt  as  sound 
law  (applied  to  a  fee  created  at  such  a  time  and  under 
such  circumstances  as  to  be-  held  of  the  manor  so  as 
to  escheat  of  the  lord,  not  the  Crown),  the  passage 
in  Mr  Preston*s  work  on  Abstracts,  vol.  3,  p.  80,  that 
**  lands  which  become  pa.  t  of  a  manor  by  an  escheat 
or  by  purchase  after  the  publication  of  a  will,  will 
pass  as  part  of  the  manor."  We  thus  answer  all  the 
qneatioos  which  have  been  put. 

Cur.  adv.  tmU. 

Lord  BaouoHAii. — ^My  Lords,  in  this  case  I  have 
had  very  considerable  donbts,  but  thoee  doubts  are 
DOW  completely  removed.  I  have  had  access  to  the 
very  able  sUteipaent  of  my  noble  and  learned  friend 
who  sits  opposite  (Lord  St.  Leonards),  and  which  I 
have  no  doubt  he  will  read  to  your  Lordships.  I 
mm  of  opinion,  ultimately,  that  the  Court  below  in 
Ireland  were  right  in  difflsring  with  the  Lord  Chief 
Baron,  and  the  result  of  that  is,  that  I  should  advise 
your  Lordships  to  give  judgment  for  the  defendant  in 
error,  he  being  the  plaintiff  below,  and  the  heir-at-law, 
for  I  am  of  opinion,  that  the  third  part  of  the  lands  of 
Ballyhayes,  which  had  been  reunited  to  the  manor, 
did  not  pass  by  the  devise  t)f  the  manor  in  March, 
1836.  The  result  of  that  will  be  that  your  Lordships 
ought  in  my  humble  apprehension,  to  give  judgment 
against  the  plaintiff  in  error,  who  was  the  defendant 
below,  and  for  the  defendant  in  error,  the  heir-at-law, 
who  was  the  phiintiff  below,  I  being  of  opinion  that 
the  devisee  has  not  substantiated  his  claim.  I  may 
state  in  a  few  words,  that  I  have  read  with  very  great 
pleasure  and  satisfaction  the  able  and  well- reasoned, 
but  in  my  opinion  ultimately  erroneous  opinion  of  the 
five  learned  judges  in  which  they  all  concurred.  I 
shall  therefore  move  your  Lordships  to  give  judgment 
against  the  plaintiff  in  error,  and  for  the  defendant  in 
error,  who  was  the  plaintiff  below,  he  being  the  hehr- 
»t  hw. 

LoBD  Crabwobth. — ^My  Lords,  this  was  a  writ  of 
error  firom  a  judgment  of  the  Court  of  Exchequer 
Chamber  in  Ireland,  in  an  action  of  ejectment  brought 
in  the  Conrt  of  Common  Pleas  by  the  defendant  in 
error,  agrinst  the  plaintiff  in  error,  to  recover  one-third 
part  of  the  lands  of  Ballyhayes,  in  the  County  of 
Down.  Daniel  Delacherois,  the  tesUtor  duly  made 
bis  win,  dated  the  3rd  May,  1836,  and  he  thereby 
devised  all  the  real  estates  of  which  he  ^ould  die 
seised,  to  the  use  of  his  sister  Mary,  for  heriife  with 
remainder  to  the  use  of  such  of  his  nephews,  sons  of 


his  deceased  brother  Samuel,  for  the  life  of  such  nephew 
as  she  should  by  deed  or  will  appoint     He  died  on 
the  first  October,  1850,  without  revoking  or  altering 
his  will,  leaving  his  sud  sister  and  also  the  plaintiff 
and  defendant  in  error,  his  nephews,  being  the  two 
sons  of  his  deceased  brother,  Samuel,  him  surviving, 
Nicholas  the  defendant  in  error,  being  his  heir-at  law, 
Mary,  the  sister,  entered  on  all  the  lands  whereof  the 
testator  died  seised,  including  the  third  part  of  Bally- 
hayes; and  by  her  will  dated  in  1852,  she,  in  exer- 
cise of  the  power  conferred  on  her  by  the  will  of  the 
testator,  appointed  all  the  real  estates  of  her  late  bro- 
ther to  her  nephew  Daniel,  the  now  plaintiff  in  error. 
She  died  on  the  1 0th  March,  1854,  without  having 
revoked  or  altered  her  will,  and  thereupon  the  said 
Daniel  her  nephew  enf;ered  on  the  lands  so  appointed, 
including  the  third  part  of  Ballyhayes,  which  forms 
the  subject  of  this  action.     If  this  third  part  of  Bally- 
hayes passed  by  the  will  of  Daniel  the  testator,  the. 
title  of  the  plaintiff  in  error  is  clear.     But  the  defend- 
ant in  error,  Nicholas  Delacherois,  ckims  it  as  heir-at 
law  of  the  testator,  on  the  ground  that  as  to  this  third 
he  died  intestate.  It  was  conveyed  to  him  and  his  heirs 
in  March,   1842,  long  after  the  date  of  his  will  made 
in  1836,  and  the  defendant  in  error  contends  that  it 
was  therefore  unaffected  by  the  will,  and  so  descended 
on  him  and  his  heirs.    As  the  will  was  made  before 
the  Wills  Act,  1837,  the  contention  of  the  heir  ap- 
pears on  the  first  view  of  the  case  to  be  well  founded: 
But  the  plaintiff  in  error  contends  that  the  third  of  the 
lands  though  purchased  by  and  conveyed  to  the  testa- 
tor after  the  date  of  his  will,  yet  passed  by  it,  because 
he  says  the  lands  were  freehold  lands  holden  of  the 
manor  of  Donaghadee,  of  which  manor*  the  te^tfttor 
was  seised  in  fee  when  he  made  his  will  in  1 836,  and 
the  plaintiff  in  error  contends  that  by  the  conveyance 
to  the  testator  in  1842,  the  third  part  of  these  lands 
became  reunited  to  the  manor,  and  so  passed  by  the 
previous  devise  of  it     The  defendant  in  error,  the 
hdirat  law,  brought  this  action  in  the  Court  of  Com- 
mon Pleas  in  Ireland,  against  the  plaintiff  in  error, 
and  the  same  came  on  for  trial  before  Ball,  J^  at  the 
summer  assises  for  the  county  of  Down,  in  the  year 
1856.    At  the  trial  the  defendant  in  error,  the  plaintiff 
below,  gave  in  evidence  the  conveyance  of  the  property 
in  question  to  the  testator  in  fee-simple  in  1 842,  and 
his  seisin  thereof,  from  thence  and  up  to  the  time  of 
his  death;  and  fxirther  that  he  the  plaintiff  below  was 
the  heir-at-hiw  of  the  testator.    The  pUintiff  in  error 
the  defendant  below,  offered,  on  the  other  hand  evi- 
dence to  shew  that  there  was  a  manor  of  Donaghadee 
of  which  the  testator  was  seised  in  fee  when  he  made 
his  will  in  1836,  and  that  on  the  5th  Jan.  1721  the 
then  lord  of  the  manor  conveyed  the  lands  in  question, 
being  then  parcel  of  the  manor,  to  one  Luke  St.  Law- 
rence and  his  heirs,  so  ad  to  vest  the  same  in  him  and 
then  to  be  holden  of  that  manor.    At  the  close  of  this 
evidence  the  learned  judge  directed  the  jury  that  if 
they  believed  the  evidence  the  plaintiff  below  was  en- 
titled to  their  verdict.     To  this  direction  the  defen- 
dant below  (now  plaintiff  in  error)  excepted  and  called 
on  the  learned  judge  to  direct  the  jury,  that  if  they 
believed  the  evidence,  then  he  was  entitled  to  their 
verdict     The  jndge  however  refu'^ed  to  alter  the 
direction  he  had  given,  and  the  jury  aocordingly  re* 
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.tamed  a  verdict  for  plaintiff  below,  the  testators  heir- 
at  law.    The  roHng  of  the  learned  judge  was  sastained 
first  by  the  Court  of  the  Common  Pleas  in  Ireland, 
and  afterwards  by  the  Exchequer  Chamber,  Pigot,  C.B. 
however  dissented.      The  case  was  Chen  brought  to 
this  House  by  writ  of  error,  and  was  elaborately  argued 
at  the  bar  in  thQ  presence  of  five  of  the  learned  judges. 
The  ruling  of  the  learned  judges  below  was  clearly 
right  unless  there  was  evidence  at  the  trial  on  which 
the  jury  might  find  that  there  was  a  manor  of  Donagh- 
adae  of  whic^  the  testator  was  seised  in  fee  when  he 
made  his  wiU,  and  that  the  lands  in  question  were 
holden  of  that  manor;  and  further,  unless  assuming 
the  evidence  of  such  a  manor  of  which  the  testator 
was  seised  in  fee  when  he  made  his  will,  and  that  the 
lands  in  dispute  were  freeholds  holden  of  it»  still  those 
lands  would  not  pass  by  a  devise  of  the  manor  made 
prior  to  their  conveyance  to  the  testator.    In  order  to 
enable  us  by  the  assistance  of  the  learned  judges  to 
arrive  at  a  just  conclusion,  yopr  Lordships  at  the  close 
of  the  arguments  put  to  them  three  questions,  and  in 
answer  to  these  questions  the  learned  judges  who  heard 
the  arguments,  have  through  Willes,  J.,  given  it  as 
their  unanimous  opinion,  first,  that  there  was  evidence 
to  go  to  the  jury  that  there  was  on  the  5th  Jan.  1721 
a  manor  of  Donaghadee,  comprising  the  lands  of 
Ballyhayes  as  part  of  the  demesnes  thereof;  secondly 
that  the  effect  of  the  deed  of  1721  was  to  vest  the 
estate  of  Ballyhayes  in  Luke  St.  Lawrence  and  his 
heirs,  to  be  holden  of  the  grantor  as  of  the  manor  of 
Donaghadee;  and  thirdly,  that  the  third  part  of  Bally- 
hayes conveyed  to  the  testator  in  1843  did  become  so 
reunited  to  the  manor  as  to  pass  by  the  previous  de 
vise  of  1836.    Whether  your  Lordships  concur  in  that 
opinion  is  the  point  now  to  be  decided.    In  the  first 
place,  as  to  the  two  first  questions,  I  have  no  difficulty 
in  expressing  my  full  concurrence  in  the  opinion  of 
the  learned  judges.     Their  reasons  are  so  fully  and  so 
elearly  expressed  in  their  opinion,  delivered  by  Willes, 
J.,  that  1  need  do  no  more  than  refer  to  that  opinion. 
But  it  is  on  the  third  question  that  the  difficulty  arises. 
Dn  this  point  also  I  was  at  first  strongly  inclined  to 
concur  with  the  learned  judges.    I  could  see  no  satis- 
factory ground  for  a  distinction  between  the  case  of  a 
tenancy  coming  to  the  lord  by  purchase,  and  its  com- 
ing to  him  by  escheat,  by  his  own  act,  or  by  act  of 
law.    But  after  all,  this  is  a  matter  pro- eminently  yum 
positiou    That  in  some  cases  there  is  a  different  legal 
.result  when  the  same  thing  arises  from  the  act  of  the 
parties,  and  when  from  the  act  of  the  law  is  certain, 
and  the  only  question  is  whether  the  authorities  shew 
that  this  diffiarence  does  exbt  in  such  a  case  as  the 
present,  though  if  the  third  of  Ballyhayes  had  come  to 
Daniel  Delacherols  the  testator,  after  the  date  of  his 
vili  by  escheat,  they  would  have  become  reunited  to 
Uie  manor*  so  as  to  pass  by  the  previous  devise  of  it» 
yet .  that  this  is  not  so  when  he  acquired  it  by  pur- 
chase.   I  feel  bound  to  say  that  an  attentive  examin- 
ation of  the  old  authorities  has  satbfied  me,  contrary 
to  my  first  impression,  that  such  a  difference  does  not 
axistt  and  so  that  the  judgment  below  upon  this  point 
uas  correct,  and  I  come  to  this' condition  quite" as 
much  from  a  consideration  of  the  cases  relied  on  by 
the  plaintiff  m  error  as  of  those  brought  forward  by 
the  (kfendant.     The  case  to  which  we  were  referred 


by  the  plaintiff  in  error,  of  Sutton  v.  Gifford  reported 
in  Saville,  p.  21,  had  struck  me  as  strongly  support- 
ing his  argument     But  a  more  attentive  examination 
of  it  has  convinced  me  that  it  beare  in  the  oppo«te 
direction.     The  case  is  to  this  effect:  John  Button 
seised  in  fee  of  the  manor  of  Chambers,  purchased 
from  the  Crown  the  manor  of  Crowland,  of  which  the 
manor  of  Chambers  was  holden.     On  the  death  of 
John  Button  these  manors  descended  to  John  Buktbh 
who  conveyed  them  to  feoffes,  not  treating  them  as 
having  become  one,  but  still  reihaining  two,  to  the  use 
of  himself  and  his  wife  and  his  own  heirs.    Be  after- 
wards purchased  lands  holden  of  the  manor  of  Chambers, 
of  which  he  afterwards  made  a  feoffment  to  Gifford. 
It  was  said  by  Manwood,  C.B.,  in  giving  judgment, 
that  by  the  purchase  of  this  tenancy  by  the  lords,  ic 
became  parcel  of  the  manors,  and  holden  of  the  manors 
were,  of  the  king  tin  capite.    It  b  to  be  observed  thait 
throughout  the  case  the  report  speaks  of  the  manors 
in  the  plural,  as  if  both  were  still  in  existence,  which 
would  not  have  been  the  case  if  by  the  purchase  by 
John  Button  of  the  superior  manor  the  inferior  manor 
had  become  merged  in  it    It  may  be  admitted  how- 
ever, that  if  the  case  had  ended  at  the  passage  I  have 
quoted  from  the  judgment  of  the  Chief  Baron,  it  would 
have  afforded  strong  support  to  the  appellant's  case. 
But  the  judgment  goes  on  to  say  that  when  he  (that 
is  John  Button)  enfeoffed  Oifford,  Gifford  shall  hold 
this  as  the  feoffor  held  it  before.    This  shews  that 
when  it  was  said  that  by  the  purchase  of  the  tenancy 
it  had  become  parcel  of  the  manor,  it  conld  not  have 
been  meant  that  it  had  been  reunited  to  the  manor  in 
the  same  way  as  if  it  had  been  escheated.  For  in  that 
case  it  would  have  been  bound  by  the  previous  feoff- 
ment to  uses,  and  John  Button  conld  not  have  made 
a  feoffment  of  It  to  Gifford  so  as  to  prevent  his  wife, 
if  she  should  survive  him,  from  being  entitled  for  her 
life  to  the  land.     It  is  plain  from  the  judgment  of 
Shute,  B.,  following  Manwood,  C.  B.,  that  in  the  view 
of  the  Court  the  wife  had  no  such  right,  for  he  says 
that  if  John  Button  die  leaving  his  wife,  the  tenant 
(that  is  Gifford)  shall  hold  of  the  wife  during  his  life 
— a  proposition  incompatible  with  the  notiou  that  she 
would  herself  be  entitled  to  hold  and  enjoy  the  land 
itself  as  part  of  the  manor.     The  Court  decided  that 
in  her  favour,  the  seigniory  would,  after  her  husband's 
death,  revive  during  ber  life.     And  this  could  not  be 
i  f  there  had  been  such  a  union  of  the  lands  with  the 
manor  as  would  have  subjected  them  to  the  operation 
of  the  previous  feoffment  to  uses.    This  case  therefore 
appears  to  me  to  be  an  express  decision,  not  in  favour 
of,  but  against  the  aopellant     Two  other  old  cases 
were  much  pressed  in  the  argument  at  the  bar:  Mon- 
tague's case,  (Ley.  63),  and  CresswMa  case  (Moo.  729). 
But  they  do  not  support  the  appellant's  case,  but  by 
implication  point  in  an  opposite  direction.      In  the 
former  of  these  cases  the  facts  were  that  Sir  Edward 
Montague  seised  in  fee  of  the  manor  of  Workton  which 
was  holden  in  oapUe  of  the  Crown,  purchased  seven 
acres  of  the  land  holden  of  the  manor  in  socage.     It 
was  decu^ed  that  these  seven  acres  from  the  time  of 
the  purchase  were  holden  of  the  Crown  in  oapite  by 
knight's  service,  as  the  said  manor  was  holden.   This 
it  was  contended  at  the  bar  on  behalf  of  the  plaintiff 
in  .error,  showed  that  these  seven  acres  had  become 


THE  IRISH  JURIST. 


SI 


pftrcel  of  the  manon  Bat  that  is  not  so.  The  Un- 
gnage  of  the  Court  cannot  be  reconciled  with  the  sap- 
pos&oii  that  these  lands  were  considered  to  have  be- 
<M>nM  panael  of  nd  to  bare  been  reunited  with  the 
maaor.  The  lands  and  tlie  manor  are  tirea|U^  as  bdng 
two  distinct  things.  If  the  lands  had  become  part  6f 
the  manor  it  would  have  been  incorrect  to  saj  that 
thej  were  holden  as  that  of  which  they  formed  part 
Was  held.  The  tenure  was  changed  firom  socage  to 
knight's  service,  because  that  was  the  tenare  by  which 
the  manor  was  holden,  not  because  the  lands  had  be- 
come parcel  of  the  manor.  I  do  not  go  into  the  details 
of  CrtaswtUPa  case,  because  the  observations  I  have 
made  as  to  MarUague^a  case  apply  equally  to  Crea- 
vfdPa  case.  The  learned  judges  refer  to  and  rely 
upon  a  passage  in  the  second  Institute  in  support 
of  their  view  of  this  case.  But  with  all  deference  to 
them,  I  cannot  think  that  Lord  Oke  meant  in  that 
passage  more  thau  was  established  in  Montagw^acaB^ 
namely,  that  when  the  lord  of  a  manor  purchases  lands 
holden  of  his  manor,  he  shall  hold  the  purchased  lands 
not  according  to  the  tenure  by  which  they  were  holden 
of  him  before  the  purchase,  but  by  the  same  tenure 
as  that  by  which  his  manor  is  holden.  Lord  Coke 
can  hardly  have  meant  more  than  this  when  it  is  re- 
collected what  he  states  to  have  been  held  in  MourU- 
jo^a  case  (5  Rep.  6  a.)  One  of  the  questions  there 
was  'as  to  what  would  amount  to  a  variation  of  the 
aocnstomed  rent,  and  it  was  held  that  in  some  cases 
where  a  variation  of  the  accustomed  rent  ^ould  be 
bad  if  made  by  act  of  the  parties,  it  might  yet  be  sup- 
ported if  occasioned  by  act  of  the  law.  And  the  re- 
port proceeds:  *'  And  as  to  the  case  of  escheat  of  a 
tenancy  it  was  agreed  for  good  Liw.  For  the  act  of 
law  or  of  God  will  not  prejudice  any  one.  But  if  the 
lessor  had  purchased  the  tenancy  it  would  be  other- 
wise, for  that  which  is  purchased  is  not  parcel  of  the 
manor  because  he  acquires  it  by  his  own  act**  On 
these  grounds  I  feel  bound  to  say  that  on  thb  third 
point  I  am  unable  to  concur  with  the  learned  judges. 
They 'refer  us  to  several  passages  in  the  works  of  the 
late  Mr.  Preston  in  which  he  certainly  treats  the  case 
of  a  freehold  acquured  by  the  lord  by  purchase  as 
carrying  with  it  the  same  incidents  as  would  have  at- 
tached m  the  case  of  an  escheat.  If  I  had  found  any 
old  authority  warranting  what  Mr.  Preston  has  so  lud 
down,  I  should  have  been  glad  to  follow  it  I  am 
not  ashamed  to  say,  that  I  had  always  understood  the 
law  to  be  as  he  stated  it;  bat  a  closer  examination  of 
the  authorities  has  convinced  me  that  I  was  wrong, 
and  therefore  I  think  that  there  ought  to  be  judgment 
for  the  defendant  in  error. 

LoBD  St.  LnraiAiiDs. — My  Lords,  this  case  although 
apparently  a  simple  one,  is  one  of  much  difficulty,  and 
upon  which  there  has  been  great  difference  of  opinion 
between  the  judges  of  Ireland  and  the  judges  of  £ng* 
land.  Tour  Lordships  are  in  possession  of  the  hcts. 
The  fiicts  are,  that  Delacherois,  being  the  owner  of 
the  manor  or  reputed  manor  of  Donaghadee,  made  a 
win  under  which  the  appellant  claims.  The  testator 
afterwards  purchased  a  fee  simple  estate  within  the 
manor,  and  if  this  estate  was  afterwards  held  of  the 
manor,  it  passed  by  the  prior  will  as  part  of  it;  other- 
wise it  descended  to  the  heir-at-law  of  the  testator, 
the  defendant  in  error.    The  Court  of  Common  Pleas 


in  Ireland  decided  in  fitvour  of  the  heir-at-law,  the 
defendant  in  error  in  this  House,  and  the  Court  of 
Exchequer  Chamber  in  Ireland  affirmed  the  decision, 
six  judges  bemg  for  the  affirmance,  and  one  judge  dis- 
senting therefronv  The  case  upon  appeal  to  this 
House  from  the  judgment  of  the  Exchequer  Chamber 
in  Ireland,  was  heard  by  your  Lordships  with  assis- 
tance of  five  judges,  whose  opinion  has  been  delivered 
in  the  House,  disagreemg  with  the  judgment  in  Ire- 
land, and  givmg  their  reasons  why  the  devisee  and 
not  the  heir-at-law  ought  to  have  the  estate.  The 
questions  which  your  Lordships  put  to  the  judges  were 
three.  The  judges  certified  their  opinion  to  be  as 
follows: — On  the  first  question,  that  there  was  at  least 
in  the  terms  of  the  question  evidence  to  go  to  the  jury 
that  there  was  a  manor  of  Donaghadee  comprising  the 
hinds  of  .Ballyhayes  as  part  of  the  demesnes  thereof. 
On  the  second  question  they  were  of  opinion,  assum- 
ing the  existence  of  such  a  manor,  that  the  effect  of 
the  deed  of  the  5th  Jan.  1721  was  not  to  vest  Bally- 
hayes in  Luke  St  Lawrence,  and  his  heus  whoUy 
severed  from  the  manor  of  Donaghadee,  but  that  it 
was  to  vest  the  estate  in  him  and  his  hours  to  be  holden 
of  the  grantor  as  of  the  manor  of  Donaghadee.  They 
say  that  it  b  right  to  add  that  neither  the  first  nor  the 
second  question  was  discussed  in  Ireland,  and  in  deal- 
ing with  them  they  were  spared  from  expressing  any 
opinion  at  variance  either  with  that  of  the  majority  of 
the  judges  in  the  Exchequer  Chamber  there,  or  that 
of  Pigot,  C.  B.,  who  dissented  from  the  judgment 
As  to  the  third  question  they  concurred  with  the  Lord 
Chief  Baron  in  opinion  that  assuming  the  existence  of 
the  manor  with  the  statutory  power  of  sub-lnfeudation, 
and  that  the  lands  of  Ballyhayes  remuned,  afUr  the 
deed  of  Jan.  1721,  a  tenement  portion  of  or  holden 
of  that  manor,  the  third  part  of  those  lands  conveyed 
in  fee  to  the  lord  of  the  manor  in  1842  did  become  so 
reunited  to  the  manor  as  to  pass  by  the  devise  of  that 
manor  made  on  the  3rd  March,  1836.  These  opmiona 
if  acted  upon  by  your  Lordships,  would  lead  yon  to 
reverse  the  decision  in  Ireland,  and  to  decide  the  case 
in  favour  of  the  devisee  of  the  late  Mr.  Delacherois. 
I  shall  now  consfder  these  three  questions  separately, 
and  state  to  your  Lordships  my  opinion  thereon.  I 
will  assume  that  the  grants  from  the  Crown  and  the 
Acts  of  Parliament  gave  to  the  grantee  a  power  to 
create  manors  and  allotted  demesnes  to  them,  and  gave 
to  him  the  pcwer  of  granting  the  lands  in  fee  or  other- 
wise to  be  held  of  the  manors,  although  the  Act  of  15 
Car.  1,  c  6,  particulariy  referred  to  by  the  judges  in 
theur  certificate,  would  require  some  explanation  to 
ascertun  how  it  bore  on  the  estate  now  in  dispute,  if 
the  right  depended  on  that  Act  Upon  thb  question 
the  judges  in  Ireland  gave  no  opinion.  Now,  upon  the 
first  point,  although  I  agree  that  there  was  sufficient 
evidence  to  go  to  the  jury  that  there  was  a  manor  of 
Donaghadee  comprising  the  land  in  dispute  as  part  of 
the  demesne,  yet  this  is  a  very  doubtful  qaestion,  and 
if  there  was  such  a  manor,  it  is  still  more  doubtful 
whether  by  subseqaent  events  it  did  not  cease  to  exist 
long  before  the  purchase  by  Mr.  Delacherois.  It 
should  be  borne  in  miod  that  nearly  a  century  had 
elapsed  before  the  tenant  under  the  Crown  grants 
the  estate  to  Luke  St.  Lawrence  in  1721,  and  it  would 
require  much  further  evidence  to  ahew  that  the  manor 
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in  qnestioii  remaioed  a  legal  manor  with  its  conrt  baron 
.  down  to  the  period  which  wonld  enable  the  devlisee  t6 
maihtain  the  fohndatiori  of  htk  tt(le.  '  Bat  'assuming  thi 
Existence  of  the  manor  and  valid jtj  of  the  graiits  bjf 
the  Oro'vvD,  Tarn  now  to  consider  the  operation  of  the 
deed  of  172 1,  the  grant  froiii  'the  E!arl  of  Mount  Xlex^ 
Ander  'and  bis  son  to  Mn  St. "Lawrence.     Mr.  Baron 
Or^ne,  in  'his  elaborate  Judgment  fn  the  Excheqiiet 
Chamber,  which  was  not  adopted  by  the  majority  of 
the  other  judges,  concluded  by  saying  that  he  was  of 
opinion  that  ii'  was  nowhere  establish^  that  the  tene^ 
tnental  lands'  once  severed  from  a  manor  can'  be  re- 
annexed' And  ngain  become  parcel  of  that  manor  by 
l)eing  purchased  by  the  lord.     That  proposition  waA 
indispensable  to  sustain  the  devistee^s  case,  and  had 
not  been  in  his  judgment  established,  particularly  with 
reference  to  the  law  of  devise.     Upon  the  hearing  of 
the  appeal  in  this  Honse  the  learned  counsel  for  the 
devisee  did  not  dispute  this  proposition,  but  denied 
that  It  was  the  point  to  be  dedded,  so  that  if  the  land 
were  severed  from  the  manor  it  is  not  disputed  that 
the  judgments  in  Ireland  were  correct.      Upon  this 
point  all  are  agreed.    I  must  now  call  your  Lordship^s 
attention  to  the  terms  of  the  conveyance  of  1721  from 
the  then  lords  of  the  manor  (if  the  manor  then  existed) 
to  Mr.  St  Lawrence.     I  assnme  that  they  might,  if 
tlie  manor  existed,  make  a  grant  in  fee,  to  be  held  of 
the  manor.    Of  course  the  grant  by  the  Crown  in  no 
respect  restricted  them  from  dealing  with  the  property 
as  they  pleased.     They  could  have  sold  but  and  out  all 
tlie  demesnes,  and  so  have  destroyed  the  manor,  or 
have  severed  any  portion  of  the  demesnes  by  a  sale  of 
the  fee.    Now  Che  deed  of  1721  is  not  what  one  shonld 
have  expected  to  find  it,  if  it  were  executed  mider  the 
power  in  the  King's  charter,  and  there  was  still  an 
existing  manor.    The  grantors  are  not  described  as 
lords  of  the  manor.    The  land  is  not  described  as  held 
of  or  part  of  the  manor,  bnt  in  the  description  it  is 
merely  stated  xb  be  ^(locally)  in  the  manor,  just  as  in 
describing  the  boundaries  it  is  stated  to  be  bonnded 
on  the  west  with  lands  of  Dmneag,  in  the  manor  of 
Newton,  belonging  to  Robert  Colville,  Esq.       The 
grantee  b  nbt  to  hold  of  or  under  the  manor.    There 
U  not  that  of  which  the  statute  of  Quia  Emptores  oom- 
plained,  that  grants  were  made  to  hold  of  the  feoffors, 
and  not  of  the  superior  lords;  and  although  before  the 
statutes  under  a  feoffment  in  fee  genex^Iy,  withont 
reservation  of  any  tenure,  the  feoffee  would,  as  Coke 
tells  us,  have  holdenof  the  feofier,yet  in  1721,  unless 
in  a  case  not  governed  by  the  statute,  no  such  sub- 


fits  which  contract  could  confer,  although  tenure  would 
not  'Eveiy  drag-net  claose  b  inserted,  in  order  to 
leave  no  interest  in  the  property  in  the  grantor.  & 
rent  b  reserved  not  as  an  incident  to  tenure,  bnt  with 
an  express  power  of  distress,  and  a  covenant  by  the 
grantee,  for  hfmself,  hie  heirs  and  assigns,  to  pay  it, 
and  covenants  are  also  inserted  from  the  grantee,  In 
like  manner  to  do  snit  and  service  at  the  manor  court, 
and  to  pay  leet  money.  The  covenants  by  the  grantors 
are  the  Urgest  that  could  be  framed  from  a  grantor 
parting  for  ever  with  all  interest  in  the  estate  except 
what  was  secured  by  contract,  and  they  are  accom- 
panied by  a  general  warranty.  I  am  of  oinnion  there- 
fore that  the  deed  of  1721  did  operate  ^  sever  the 
demesne  land  comprif«ed  in  it  from  the  manor,  and  if 
I  am  right,  it  b  admitted  that  the  devisee  has  no  title. 
If  I  am  wrong  in  the  view  1  take  of  the  operation  cf 
the  deed  of  1721,  and  the  estate  under  that  deed  was 
holden  of  the  manor,  then  the  third  question  still  re- 
mains to  be  considered,  viz.,  whether  assuming  the 
exbtence  of  the  manor,  and  that  the  land  of  Bally- 
hayes  remained  after  the  deed  of  1721  a  tenement 
portion  of  or  holden  of  that  manor,  did  the  part  of 
those  bnds  conveyed  in  fee  to  the  lord  of  the  manor 
in  1842  become  so  reunited  to  the  manor  as  to  pass 
by  the  devise  of  that  manor  by  the  will  of  1836? 
Now,  as  wo  have  seen  this  land  was  held  by  the  lords 
in  fee-simple;  and  they  conveyed  it  as  such.  If  the 
demesne  lands  of  a  manor  are  treated  by  conveyance 
as  a  distinct  property,  they  cease  to  form  part  of  the 
manor,  although  the  rents  and  dues  may  remain:  for 
example  a  fine  formerly  levied  of  them,  and  the  same 
estate  taken  back,  would  have  severed  them.  Where 
the  fee  was  in  a  grantee  originally,  the  lord  had  only 
the  seigniory  which  he  held  in  conamon  cases  of  the 
Crown.  The  land  ceased  to  form  part  of  the  demesnes 
and  was  held  by  a  freehold  tenant  of  the  manor.  If 
ultimately  the  lord  repurchased  the  land,  he  tbereopon 
became  the  fee-simple  owner  of  it  and  he  held  not  of 
himself;  for  a  man  cannot  be  lord  and  tenant;  bnt  he 
held  this  portion  now  of  the  chief  lord.  It  had  k)cft 
its  character  of  demesne  bnd,  and.  there  being  no  ten- 
ant of  it  It  b  no  longer  held  of  a  manor.  There  is  no 
custom  which  attached  to  it  The  lord  b  simply 
sebed  in  fee,  as  he  was  before  the  grant  was  made; 
but  it  b  no  longer  really  part  of  the  manor,  though  in 
common  parlance  it  may  be  so  termed.  With  these 
general  observations  we  may  first  consider  the  convey- 
ance of  1842  to  Delacherois,  then  lord  of  the  manor, 
if  it  existed.    Here  again,  we  are  suprised  at  the  form 


infeudation  could  be  created,  and  therefore,  if  the  case  of  the  conveyance.  It  is  in  all  respects  just  such  a  con- 
were  taken  out  of  the  operation  of  the  statute  by  the  veyance  fts  Mr.  Bradshaw,  the  then  owner,  wonld  have 
King's  grant  vd  cannot  doubt  but  that  some  trace  of  made  to  any  stranger  as  the  purchaser.  It  b  throagh- 
the  intention  to  exercise  the  delegated  power  would  out  in  the  common  form  of  such  a  conveyance.  The 
appear  on  the  &ce  of  the  grant     But  the  entire  frame  !  purchaser  b  not  stated  to  be  lord  of  the  manor;  it  u 


of  the  deed,  shows  I  thibk,  that  the  framer  of  the 
deed — and  it  b  scientifically  drawn — was  aware  that 
although  there  was  a  reputed  manor,  there  was  not  a 
legal  one ;  and  therefore  as  he  could  not  rely  on  tenure, 
he  must  trust  to  contract  jnst  as  amongst  many  hi- 
stances  was  done  in  the  case  of  Chetwode  v.  Crew^ 
Willes,  614);  and  Bradthaw  v.  Lamhert  {^ 'TwxL 
{cp.  448.)  The  deed  I  say  is  in  every  respect  pre- 
cisely what  a  competent  draftsman  would  draw,  to  give 
to  the  grantor  who  had  not  a  legal  manor  all  the  bene- 


s; 


not  described  as  held  of  the  manor;  nothing  b  said  of 
suits  or  services.  The  deed  recites  the  sebin  in  fee 
in  the  sellers  of  the  property,  subject  to  the  yearly 
head  or  chief  rent  of  £2  per  annum.  The  property  is 
described  in  the  operative  part  as  lying  in  the  manor 
and  in  the  barony  and  county,  and  the  purchaser 
accepts  the  CDvenants  for  title  firom  the  seller  as  against 
all  posmble  estates  and  incumbrances.  It  b,  I  repeat, 
precisely  snch  a  conveyance  as  would  be  made  of  a 
common  fee- simple  estate  to  a  purchaser  wholly  ancon-; 
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nectetl  irith  the  seller  or  the  property  in  e«<tate  or 
privity.  Aod  this  dtreogthens  the  view  I  have  before 
saggested,  that  the  manor,  as  a  legal  manor,  had  ceased 
lo  exist  It  is  a  remarkable  circumstance,  that  the 
original  grant  of  the  land  by  the  lord,  after  neariy  a 
centarj  of  enjoyment  by  the  lords  for  the  time  being, 
should  have  been  silent  as  to  its  being  to  be  held  of 
the  manor,  or  as  to  it  forming  still  a  portion  of  the 
manor;  and  that,  after  nearly  a  century  and  a  quarter's 
enjoyment  of  the  land  by  the  grantee  and  those  claim- 
iaf:  under  him,  when  the  then  lord  repurchajied  the 
land,  the  conveyance  to  him  should  hare  aasunied  the 
form  to  which  I  have  drawn  your  Lordships*  attention. 
In  my  opmion  this  reconveyance  did  not  operate  to 
make  the  land  once  more  demesne  land  of  the  manor; 
but  the  lord  b  'came  seised  in  fee  of  it  a.-*  a  distinct 
property  held  of  the  Grown,  and  therefore  1  hold  that 
It  did  not  paw  by  Dolacherois,  the  purchaser's,  prior 
will.  Still,  however,  treating  the  estates  as  held  of 
Ihn  manor  before  the  conveyance  to  Delachcrois,  there 
arifl<*s  an  important  question  of  law,  namaly,  whether 
there  IS  any  distinction  in  such  a  ease  between  escheat 
to  the  lord,  and  purchase  by  the  lord.  It  i^  well 
settled  from  the  earliest  period,  that  'n  the  case  of 
escheat  or  descent,  acts  in  law,  the  land  would  be  re- 
annexed  to  the  manor,  and  in  this  ca»e  the  property 
would  have  passed  by  the  prior  will  as  included  in  the 
manor.  The  learned  judges  whose  assistance  we  had 
are  of  opinion  that  the  case  of  purchase  by  the  lord 
cannot  be  distinguished  from  the  case  of  escheat  or 
descent;  they  do  not  recogni.^  the  soundness  of  the 
distinction.  In  each  case  as  it  appears  to  them,  the 
right  acquired  by  the  lord  is  to  the  seigniory  discharged 
of  the  tenant's  interest  With  great  submission  it 
appears  to  me  that  the  lord's  seigniory  whs  in  no  res- 
pect acquired  by  the  lord  under  the  conveyance,  for  in 
the  view  we  are  now  taking  it  was  never  out  of  him ; 
bat  what  he  did  acquire  was  the  actual  fee*  simple  in 
poa^easion  of  the  Und4tsel(  and  the  real  question  is, 
whether  that  would  be  reunited  to  bis  seigniory  so  as 
to  form  once  more,  properly  spealdng,  a  part  of  the 
manor;  if  not,  of  course  there  wasan^od  of  tbe-atig- 
niory,  for  he  could  not  hold  of  himselt  h  appetrs  to 
me  that  It  is  much  too  late  to  overrule  the  settled  dis- 
tmction  between  escheat  and  purchase.  It  has,  I  think 
never  been  decided  that  they  stand  npon  the  same 
footing.  I  call  the  distinction  a  settled  one,  because 
from  a  very  early  period  it  has  been  handed  down  to 
US  from  the  highest.aothorities  as  existing.  Nor  is 
there  anything  unusual  in  the  law  in  distinctions  be- 
tween th.i  operation  of  acts  of  the  party  and  the  oper* 
atioa  of  law,  and  although  we  may  not  see  why  the 
diatinctioDa  were  established,  it  is  our  duty  to  pronounce 
open  the  law  as  it  standi ;  and  this  distinction  prevails 
•a  to  manors  and  demesnes,  as  we  find  in  Sir  MoyU 
Finch's  case  (6  Rep.  64) ;  «nd  in  Knighta  case,  (Moo. 
203),  Bolle's  Abr.  ''.Manor,"  Q.  122,  and  many 
other  authorities.  After  the  opinions  which  have  been 
delivered  upon  this  po'nt,  I  think  It  nece«sary  to  refer 
to  some  of  the  authorities  whic^i  e^tabli^h  this  distinc- 
tion. In  Maun^j  y*8  ca^,  (5  Rep.  6  a,)  It  is  distinctly 
lud  down,  **  And  as  to  the  case  of  e^icheat  of  a  ten- 
aney,  it  was  agreed  for  good  law,  for  the  act  of  law, 
or  of  God  will  not  prejudice  any  one;  but  if  the  lessor 
had  purchased  the  tenancy  it  would  be  otherwise,  for 


that  which  is  purchased  is  not  parcel  of  the  manor, 
because  he  acquires  it  by  his  own  acts  "  Goko  winds 
np  his  report  by  saying,  **  Many  other  matters  were 
moved  by  the  coun9el  on  both  sides  at  the  bar  in  this 
case,  which  I  purposely  omit  because  the  Court  gave 
no  resolution  of  them."  This  gives  great^  weight  to 
the  resolutions  which  are  retained.  In  Knights  case, 
(Moo.  199),  Pirryan,  J.  said,  if  three  acres  were  held 
by  suit  of  Court,  and  the  lord  purchased  one  of  them 
or  granted  over  his  seigniory  in  one,  the  suit  is  gone 
for  all;  yet  if  an  escheat  or  if  it  be  aliened  in  mort- 
main, an  I  the  lord  therefore  enter,  the  suit  shall  re- 
main for  the  residue.  In  Jenkins'  Centuries,  2.^<2,  the 
case  was  this:  A.  was  lord  of  a  mauor,  and  he  bad 
purchased  some  tenancies  o^  the  manor,  being  witbia 
the  manor  and  held  of  it  B.  purchased  the  manor. 
Held,  that  the  p  ircliases  belong^Ml  to  A.,  for  they  were 
not  parcel  of  the  manor  at  the  time  of  sale.  Then  H. 
purchased  these  tenements,  and  ui)uu  a  partitione  Jact" 
enda  of  the  manor,  yet  the  said  tenements  so  purchased 
are  not  to  he  divided  where  the  suit  is  of  the  manor 
only.  In  Thetfard'B  case  (1  Leonard,  304),  Anderson, 
Cr.,  put  this  case:  Que  seised  o\  a  manor  maketh  a 
feoff'nent  In  fee  of  part  of  the  demesnes,  and  after- 
wards repurchases  them,  and  theu  makes  a  feoffment 
of  the  whole  manor.  'W'>.  demesnes  repurchased  shall 
nut  pass  thereby,  for  they  were  once  severed  from  the 
manor  and  not  reunite<l  by  the  purchase.  But  he  and 
Pirryan,  J.  agreed  that  although  in  truth  it  is  not  a 
manor,  yet  if  it  hath  beea  reputed  such  it  shall  pass 
by  that  name  In  the  case  R  v  Dmheas  of  ffuccUtigh 
(h  Mod.  15 1)  it  was  resolved  by  the  whole  Court  of 
King  8  Bench,  that  lands  once  severed  from  a  manor 
can  never  afterwards  become  parcel  of  it  in  reality, 
but  they  may  by  reputation,  as  if  lands,  part  of  a  manor 
be  aliened  away  absolutely,  and  repurchased,  and  a 
unity  of  possession  of  a  considerable  time  after.  This 
however,  it  may  be  said,  does  not  rule  the  case  before 
us  upon  the  point  which  I  am  now  considering,  for 
there  was  an  admitted  severance  lu  an  anonymous 
case  in.  12  Mod.  138,  Holt  C.J.,  said,  a  tenancy 
escheated  to  the  lord  becomes  part  of  the  manor,  but 
it  the  lord  purchases  part  it  is  only  holden  of  the  manor 
and  not  part  of  it,  but  the  rent  and  services  are  part 
(  may  here  observe,  that  if  the  lord  purchase  all  the 
frank  tenements,  or  all  but  one,  the  manor  is  extinguished 
in' the  first  instance,  because  there  cannot  be  a  manor 
without  a  court  baron,  and  in  the  second  instance  be- 
cause there  cannot  be  a  court  baron  without  two  suitors. 
A  nd  in  these  instances  the  law  is  the  same  as  to  escheat 
for  both  escheat  and  purchase  have  the  same  operation, 
namely,  they  deprive  the  manor  of  its  court  baron,  and 
that  neassarily  works  an  extinguishment:  Rolle's 
Abr.  "Manor"  F.  p.  121.  But  this  in  no  respect 
affects  the  general  settled  distinction  between  escheat 
and  purchase.  Th<  re  are  many  other  authorities  in 
favour  of  the  distinction,  but  it  is  unnecessary  to  refer 
to  them,  as  they  will  be  found  in  Greene,  B's,  Judgment 
in  the  Exchequer  Chamber.  The  Lord  Chief  Baron  of 
Ireland  in  delivering  his  opinion  as  opposed  to  thereat 
of  the  Jud«;e9.  rt»li«  d  upon  Moptagfts*8  case  (Ley.  63). 
He  said  hr  d'd  not  go  into  the  details  of  it,  but  hedid 
not  find  it  possible  to  reconcile  the  judgment  of  the 
court  in  that  case  with  any  other  view  than  this,  that 
where  lands  are  held  in  fee  as  of  a  manor  by  serviUy 
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to  be  rendered  of  the  owner  as  snch,  these  lands  are 
capable  of  being  reunited  to  the  manor  by  purchase  of 
the  land  from  the  owner  in  fee  of  the  manor,  and  the 
same  appeared  to  him  to  be  the  result  of  the  case  in 
Sav.  21,  and  in  Moo.  729-    These  cases  were  not 
relied  upon  bj  the  learned  judges  who  delivered  their 
opinion  in  this  House,  and  they  appear  to  me  nut  to 
warrant  the  construction  put  upon  them  by  the  Lonl 
Chief  Baron.    Take  Montagw^a  case  as  an  example. 
Sir  Edward  Montague  held  in  capitt  the  manor  of 
Workton.     Of  that  manor  seven  acres  of  freehold  were 
held  in  socage;  so  that  he  held  his  manor  in  capites 
and  the  owner  of  the  seven  acres  held  of  his  manor  in 
socage.  He  bought  the  seven  acres,  and  if  the  purchase 
would  have  reunited  them  to  the  manor  of  which  pre 
▼ionaly  to  the  purchase  they  were  held,  they  would  have 
been  reunited  to  Sir  Edward*s  manor;  but  the  Lord 
Chief  Justices  and  Chief  Baron  Montague  Hubbard  and 
Tanfield  resolved  that  the  seven  acres  were  holden  of 
the  King  in  capote  by  knight's  service  as  the  manor  of 
Workton  was  held,  of  which  manor  the  seven  acres 
were  some  time  held  in  socage,  until  the  said  purchase. 
It  was  not  said  that  they  again  formed  part  of  the 
manor ;  but,  as  it  appears  to  me,  they  were  treated 
as  severed  from  the  manor,  and  as  sub-infeudation  was 
forbidden  by  the  statute  of  Quia  Emptores,  they  were 
holden  of  the  King  in  capite  like  as  the  manor  itself 
was.      If  the  seven  acres  by  the  purchase  had  been 
reunited  to  the  manor  of  which  they  were  originally 
holden,  the  manor*  including  them  as  still  part  of  it, 
would  havt  been  holden  of  the  Crown  in  capite  and 
they  as  a  separate  independent  subject  would  not  have 
been  holden  of  the  Crown.      I  am  unwilling  to  enter 
into  a  long  explanation  of  the  case  in  Saville  21,  re- 
ported there  as  anonymous,  but  which  is  the  case  of 
Button  v.  Qifford,      The  lord  of  both  manors  there 
having  by  his  purchase  of  the  superior  manor  extin- 
guished the  sub-manor  whereby  the  tenant  paravail 
then  held  of  the  superior  manor  which  was  held  of 
the  Crown  m  capiU^  and  the  set  vice  having  been  in 
every  case  knight's  service,  the  lord  then  purchased 
the  land  of  the  tenant  paravail,  and  then  sold  il*  to  a 
stranger,  and  the  question  was,  of  whom  held.     There 
was,  therefore,  there  both  a  repurchase  by  the  k)rd 
and  a  subsequent  sale  by  him,  which  of  course  opera- 
ted as  a  severance.    Kuight's  service  in  any  view  was 
due  for  the  land  in  the  hands  of  the  last  purchaser, 
and  the  question  was  decided  in  favour  of  the  Crown, 
80  that  he  held  direct  of  the  King  in  capite  by  knight's 
service.    It  does  not  appear  to  me  to  support  the  case 
of  the  appellant.     The  last  of  the  three  cases  relied 
upon  in  Ireland  is  Cresswell^  Moore,  729,  which 
was  governed  by  the  same  rule  as  the  last  case.    The 
manor  of  Gomershall,  Towerhill,  which  came  to  the 
Crown  upon  the  dissolution  of  monasteries  was  gran- 
ts by  the  Crown  to  Sir  Edward  Walsingham  in  fee 
in  capite.    The  manor  of  Pallingfold  was  held  of  the 
above  manor  by  suit  of  Court  and  Ss,  Ad,  rent.     Cer- 
tain lands  were  held  of  the  last-mentioned  manor  by 
suit  of  Court  and  33«.  4dL  rent      Sir  Edward  Bray 
purchased  the  superior  manor,  and  also  half  of  the 
mesne  manor,  and  the  lands  held  of  it  by  suit  of 
Court  and  33«.  Ad^  rent.    They  descended  to  hb  son 
who  purchased  the  other  half  of  the  mesne  manor,  so 
that  he  became  seised  of  both  manors  aud  of  the  lands 


before  referred  to.      He  afterwards  conveyed  those 
lands  to  another  by  feoffment,  and  the  question  was, 
of  whom  did  the  feoffee  hold,  and  it  was,  by  the  opinion 
of  Popham  and  Andrews,  C.J. J.,  resolved  chat  he 
held  in  capite  by  an  entire  knight's  fee.     It  seems  that 
he  was  held  to  stand  in  the  place  of  the  Brays,  and 
they  were  considered  to  have  held  these  lands  by 
knight's  service  in  capite*      The  lands  were  of  course 
wholly  severed  from  the  manors,  and  the  decision, 
like  that  upon  the  case  in  Saville,  appears  to  me  to 
have  dei)ended  upon  the  land  in  question  having  be- 
come  no  longer  part  of  the  manor  of  which  it  was 
holden  originally,  or  of  the  superior  manor,  but 
acquired  by  Sir  Edward  Bray  by  purchase,  and  held 
by  him  of  the  Crown  as  a  distinct  subject,  and  by  the 
same  service  as  the  superior  manor  was  itself  held  of 
the  Crown.      It  appears  to  me  that  the  appellant  cau 
derive  no  aid  from  these  cases.     I  may  observe  that, 
in  cases  like  this,  the  judges  of  that  period  had  a 
strong  leaning  in  favour  of  the  rights  and  revenues  of 
the  Crown.    But  although  the  learned  judges,  in  their 
cei*tificate,  did  not  rely  upon  the  cases  to  which  I  have 
thought  it  necessary  to  draw  your  attention,  yet  they 
did  rely  upon  two  authorities  whioh  I  am  under  the 
necessity  of  considering  with  all  the  attention  which 
is  due  to  the  opinions  of  those  very  learned  persons. 
The  first  authority  is  from  the  second  Institute,  501, 
where  it  is  said:  *'If  the  mesne  release  to  the  tenant, 
the  tenant  shall  hold  per  eadem  eervitia  as  the  mesne 
did  ;  and  so  if  the  tenant  enfeoff  the  mesne,  the  m&sne 
shall  hold  per  eadem  servitia  as  he  held  before  ;  and 
so  it  is  if  the  tenancy  comes  to  the  mesnalty  by  act  in 
law,  as  by  escheat  or  descent,  the  mesne  shall  bold 
per  eadem  servitia  et  consuetudmes  as  he  held  before ; 
for  albeit  the  tenure  between  the  tenant  and  the  mesne 
be  extinct,  yet  the  seigniory  paramount  which  also 
was  issuing  out  of  the  tenanqr  remaineth  stilL"    Here, 
the  learned  judges  add,  no  distinction  is  drawn  be- 
tween release,  or  feoffment,  or  act'in  law,  the  effect  in 
each  case  being  staled  to  be,  thA^ithe  tenure  between 
the  tenant  and  mes&e  is  extinct.     This  passage  from 
the  Mtofid  in6titH|#ii>^TSferred  to  in  the  appellant's 
case,^!^p)ig«<S$i  a^  an  Example  in  onr  early  law  books, 
in  whiohflhe  purchase  by  and  escheat  to  the  lord  of 
i^  manor  are  classed  together  and  treated  as  producing 
'  the  same  effects.      No  doubt  there  may  be  cases  in 
which  they  may  have  the  same  operation,  as  in  the 
instance  which  is  also  referred  to  in  the  same  page  of 
the  sppellant's  case,  and  which  I  hate  before  men- 
tioned, where  the  manor  is   extinguished  by  the 
acquisition,  by  the  lord  of  all  the  freeholds,  and  it  is 
there  of  course  indifferent  whether  the  extinguishment 
is  caused  by  escheat,  or  descent,  or  purchase.    There 
are  no  longer  any  fi^eholders  of  the  ^anor,  and  the 
manor  itself  is  extinguished.     Now  it  does  not  appear 
to  me  that  the  rule  stated  in  tfa^' second  Institute  bears 
the  construction  put  upon  it,  namely — that  where  the 
lord  repurchases  the  tenemental  estate,  the  immediate 
seisin  is  again  in  the  lord  as  part  of  the  manor.     As 
the  rule  Is  stated,  if  |he  mesne  lord  release  to  the 
tenant,  the  tenant  shall  hold  ,by  the  same  services  as 
the  mesne  did.      This  release  would  of  course  sever 
the  land  from  the  manor  of  which  it  was  held,  and  the 
releasee  would  hold  of  the  chief  lord,  and,  if  that 
tenure  was  in  capite  by  kuight's  service,  might  hare 
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h«d  to  paj  whole  knight's  fee.     The  rule  then  Btatta, 
**  And  so  if  the  tenant  enfeoff  the  mesne,  the  mesne 
shall  hold  bj  the  same  services  as  he  held  before.'' 
This  does  not  prove  that  the  land  is  again  in  the  im- 
mediate seisin  of  the  lord  as  part  of  the  manor,  bat 
that  he  holds  it  of  coarse  in  fee,  and  like  as  he  held 
the  mesne  manor,  and  therefore  holding  of  the  seig- 
,  niory  paramount,  and  if  the  holding  nnder  that  was 
IK  capiu  by  knight's  service,  he  might  have  had  to 
pay  for  the  land  a  fee  for  a  whole  knight's  service. 
The  case  before  yonr  Lordships  cannot,  as  it  appears 
to  mi9»  be  governed  by  the  construction  which  h&9 
been  pat  on  the  rule  from  the  second  institute,  and 
indeed,  if  that  rale  was  in  itself  sound,  and  had  been 
recognised  as  law,  the  opiuioui  daring  so  long  a  period 
of  so  many  em-nent  judges,  that  the  distinction  be- 
tween esciieat  and  purchase  did  and  does  not  exist  in 
law,  never  could  have  been  expressed.     Coke  himself 
-  could  not  have  considered  the  rale  as .  breaking  in 
npon  the  settled  distinction  which  he  had  reported 
specially,  as  resolved  in  MoutUjotf^a  case.     If,  as  it  is 
now  nrged,  this  rale  is  opposed  to  the  resolution  in 
that  ca^e,  sorely  Coke  would  have  drawn  attention  to 
the  circumotancey  and  explaiued  the  true  meaniug  of 
the  rale.      The  other  authority  relied  upon  is  Mr. 
Preston,  who,  in  his  edition  of  the  Touchstone,  and 
his  works  on  Oonveyaucing  and  on  Abstracts,  states 
that  the  law  on  this  subject  is  the  same  as  to  purchase 
and  escheat,  and  the  learned  judges  consider  the  rale 
as  laid  down  ia  the  second  Institute  as  an  express 
authority  for  his  statement  in  the  Touchstone,  although 
be  makes  no  reference  to  it,  and  his  other  statement 
tktf  adopt  as  msad  law.    It  does  not  appear  to  me 
that  Mr.  Preston  had  any  iatentioD  to  lay  down  any 
abstract  proposition  which  could  bear  npon  the  case 
DOW  before  the  House.     He  was  not  likely  to  treat  as 
a  settled  point,  without  referring  to  any  authority  in 
sapport  of  his  view,  that  pui*chase  and  escheat  were 
In  the  cases  we  are  considering  equal  to  each  other, 
whilst  the  ancient  reports  and  law  books  in  so  many 
iusunces  draw  a  clear  distinction  between  them.     1 
think  it  will  be  sufficient  to  refer  to  what  he  says  in 
the  third  volame  of  his  Conveyancing.      He  there 
ralerv  lo  the  merger  of  estates  in  fee  of  the  copyhold 
taonra  in  a  particular  estate  of  the  freehold  tenure. 
*'  It  is,"  he  says,  **  the  tenancy  rather  than  the  estate 
which  is  extinguished;  therefore  cases  applicable  to 
copyholds  do  not  strictly  hii  under  the  law  of  merger." 
He  then  shows  where  the  tenancy  by  copy  will  be  ex- 
tinct or  superseded  by  the  accession  of  the  freehold 
teaare  to  the  tenure  by  copy  of  conrt-rolL     So  if  the 
lord  of  the  seigniory  purchase  a  tenancy,  the  teamcy 
will  be  extinct,  and  go  inclusively  with  the  manor* 
Fpr  this  he  quotes  Bunker  v.  Cook  wid.  Roe  j»  W^ 
which  are  confined  to  copyholds.     He  then  prooetds: 
«*  ITheconseqaence  is  that  purchased  lands  will  pa«s  bj 
the  will  oC  the  owner  as  part  of  the  manor,  though  the 
will  by  which  the  manor  is  devised  is  made  before  t^ 
porehaso.    The  same  point  applies  to  a  psrobtee  of  a 
teofocy,  alsp  to  the  devise  of  a  ma^ior,  and  the  sub-, 
■eiiaeat  escheat  of  a  tenancy  in  the  iiiiMior ; "  for  which 
he.<4tes  Doe  ▼.  Pott  and  SU  Panl  v.  Lor4  pu^^ 
toOi  cases  of  pnrchases  ^  tff»  lo^  of  a.0P9yhoUihdU 
oftl^.m«iio&    Mr^  Prestoiij^Ufl:  "For th<Highit.be 
a  mle  that  lands  porchased  after  the  poblicatioii  of  a 


will,  will  not  pass  by  that  will  without  a  repoblicatioo, 
yet  lands  which  become  part  of  the  manor  by  an  escheat 
or  by  purchase  after  the  publication  of  a  will  pass  as 
part  of  the  manor.     In  foot,  the  manor  comprises  the 
tenancy,  the  possession  comes  in  the  place  of  the 
seigniory,  and  the  hind  becomes  parcel  of  the  manor. 
The  seigniory  when  purchased  by  the  tenant  b  extin- 
guished, and  has   no  distinct  existence,  and  being 
once  extinguished  there  is  an  end  to  all  further  deduc- 
tion of  title.    Following  the  same  analogy  there  will* 
on  the  purchase  by  a  lord  of  a  manor  of  a  oopy  hold 
tenement,  be  an  extingubhment  of  the  copyhold  tenure^ 
although  the  demiseable  quality  may  remain."     And 
for  this  he  cites  Doe  v.  Pott,  and  Boe  v.  Wegg^  in 
which  the  very  point  was  decided,  and  SU  Paul  v.  Lord 
DudUy.     This  somewhat  confused  statement  may  be 
accounted  for  from  the  subject  not  properly  forming 
pait  of  the  merger  of  estates  of  which  he  was  treating. 
It  seems  clear  to  me  that  his  remarks  were  intended 
to  be  confined  to  copyholds,  to  which  alone  his  autho- 
rities refer,  and  that  he  had  not  in  his  view  the  ques- 
tion now  before  your  Lordships,  which  he  knew  those 
authorities  did  not  touch,  and  for  which  he  did  not 
qnote  any  aathority;  nor  indeed  if  he  had  intendedhia  * 
observations  to  apply  to  a  case  like  the  present,  could 
he  as  it  appears  to  me,  have  found  an  aathority  to 
support  his  views.     His  concluding  observation,  that 
the  seigniory  when  purchased  by  the  tenant  b  extin- 
guished, and  had  no  distinct  existence,  may  require 
explanation.     By  the  purcha.<«e  by  the  copyhold  tenant 
his  tenancy  b  extinguished  and  he  holds  the  fee-simple. 
There  is  no  longer  any  seigniory,  for  he  caimot  hold 
of  himself     The  passage  in  the  Touchstone,  4d9«  b  a 
copy  of  what  lUi  firom  Muwood,  aB^  in  BrM  r. 
Rigiem  (Plowdes,  343)»  aod  b  confiBid  to  eodMt. 
Mr.  Preston's  addition,^  for  the  tenancy  ia  extmgaished 
in  the  seigniory"  may  be  correct,  but  it  does  not 
appear  to  me  to  bear  upon  the  present  question.  Upon 
the  whole  I  am  of  opinion,  that  the  lands  in  question 
did  not  pass  by  the  wilL  and  that  the  appeal  should 
be  dbmissed;  bnt  considering  how  mnch  dilbrence  of 
opinion  has  been  expressed  on  the  abstruse  points  in 
the  case,  simple  in  itself,  as  it  seems,  there  shoald  I 
think,  be  no  costs. 

The  LoED  Chancellor. — Is  it  yonr  Lordships' 
pleasure  that  the  judgment  Mow  be  affirmed,  and  that 
the  appeal  be  dbmissed  withoot  costs? 

The  Attorney  (TsfMroL-^Witl yonr  Lordships  aUow 
me  to  say  one  word  upon  that  point? 
Lord  Si;  Lbokabds.— Na 

Ptaiatiff  in  srror^  attonieya— Chrepory  &  Go. 
Delmidiot  ia  arfor's  attoroflyi.— %ie  and  Lawseo. 


tfoart  of  €LViMii  %mt% 

Doimut  V.  Brack,  Jom.  I69 191 

Prcuitioe — Landhrd  and  Tenmd — Seeuri^  for  mesne 
rates  and  coete^^Tnstrwnent  ex^eut^  hy  tmant 
aa^—St.  23  ^  24  Fie.  &  1(4,  «..75« 

An  agremmA  totakea  lea9e,9ignedhyihe  ienantonly. 
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and  not  hy  the  iandlord^  is  not  tueh  an  instrumen 
regulating  the  terms  of  the  tenancy  as  will  enHtk  th 
landlord  to  require  security  Jor  mesne  rates  and 
costs  under  «t  23  ^  24  Vic.  c  164,  s,  76,  m  an 
ejectment  against*the  tenant  overholding. 

This  was  a  motion  on  behalf  of  the  plaintiff  under 
section  76  of  the  Landlord  snd  Tenant  Law  Consc  li- 
dation  Act,  that  the  defendant  should  be  compelled  to 
give  security  for  the  costs  and  damages  and  mesne 
profits  which  shonld  be  recovered  in  the  action.  The 
action  was  one  of  ejectment  on  the  title,  brought  by 
the  plaintiff  the  landlord,  to  recover  certain  lands  situ- 
ate in  the  county  of  Dublin,  from  the  defendsnt  as  an 
overholding  tenant.  The  defendant  held  the  lands 
under  an  instrument  dated  the  Ut  January  1869,  by 
which  he  agreed  to  become  tenant  from  year  to  year 
to  the  plaintiff  from  the  29th  Sept.  then  next,  at  a 
rent  payable  quarterly,  the  tenancy  being  determinable 
at  a  month's  notice  on  either  side.  This  instinment 
was  signed  by  the  tenant,  but  not  by  the  landlord. 
Possession,  enjoyment,  and  payment  of  rent  by  the 
tenant  under  the  instrument  were  sworn  to  on  the 
part  of  the  hindlord:  service  of  notice  to  quit  within 
the  time  specified  in  the  instrument,  and  a  demand  of 
possession  were  also  proved.  The  affidavit  of  the 
tenant  on  the  other  hand,  besides  going  into  a  atters 
not  necessary  to  be  here  specified,  sUtod  that  he  had 
not  paid  rent  nnder  the  agreement  in  question,  but 
half  yearly;  that  he  had  never  held  nnder  the  agree- 
ment, and  that  he  and  his  fiimily  had  been  in  |K>ssession 
of  the  lauds  for  forty  years. 

WilUam  CfC.  Morris  for  the  plaintiff.— We  are 
entitled  to  carry  this  motion,  [^oyes,  J, — One  diffi- 
culty in  your  way  is  that  the  instrument  is  not  executed 
by  the  landlord.  J  [O'Brien,  J, — In  cases  under  the 
Registry  Act  it  is  held  that ''  executed  "  means  ''  ex- 
ecuted by  the  granting  party."]  We  have  here  the 
instrument  regolatingthe  terms  of  the  tenancy.  [Hayes^ 
y._Ko:  under  that  instmment  the  tenant  could  not 
regulate  anything,  it  is  only  an  instrument  staling  the 
terms  on  which  the  tenant  would  take  the  land  if  it 
was  given  to  him.]  There  is  nothing  in  the  76th 
section  of  the  Landl»tfd  and  Tenant  Act  to  shew  that 
the  words  '*  execution  of  the  same  "  there  need,  mean 
execution  by  both  parties.  [O^Brien^  y.  nferred  to 
Burins  v.  Vaughan  (I  I  Ir.  G.  L.  Rep.  349)  where 
it  was  held  that  ejecto^nt  for  non-payment  of  rent 
could  not  be  maintai^  under  the  ejectment  statutes 
upon  a  minute  in  ywriting  executed  by  the  landlord 
only,  and  not  by  the  tenant]  [FitsgeraH  J, — The 
tenant  swears  that  he  and  his  family  have  been  in  pos- 
session of  the  lands  for  forty  years.  Have  yon  any- 
thing to  shew  thai  that  old  tenancy  was  determined?] 
No.  [Hayest  J. — ^The  date  of  the  instmment  here  is 
the  Ist.  Jan.  1869.  When  did  the  landlord  begin  to 
be  bonnd  by  that?]  On  payment  of  the  first  ^e  of 
rent.  [Hdyes^  J««— Bnt  suppose  the  rent  is  the  same 
as  that  whidi  the  man  and  his  family  had  been  paying 
for  the  last  forty  years.]  The  affidavit  of  the  defen-  \ 
dant,  though  it  states  possession  for  forty  years,  does 
not  state  what  the  tenure  was. 

DWon  for  the  defendant — ^This  section  is  borrowed 
fWmi  St  1  6.  IV.  c.  87;  but  there  is  a  difference 
between  the  two-  seetions.    The  present  one  enables 


the  Court  to  **make  snch  order  as  shall  seem  to  it  to 
be  jiist."  That  gave  the  Court  a  discretion  which  it 
will  not  exerdse  in  the  present  case  against  the  teuaut. 
It  has  been  decided  that  if  the  tenant  has  any  case  to 
go  to  a  jury,  the  Court  will  not  order  security  to  be 
given.  Pentiand  v.  Murtagh  (11  Ir.  C.  L.  Rep.  spp. 
xL)  Suppose  the  tenant  wanted  to  give  up  the  land 
on  a  month's  notice,  he  could  not  rely  on  this  instru- 
ment, which  is  not  sighed  by  the  landloni  Can  such 
an  instrument  then  be  called  an  instmment  regnUting 
the  tenancy? — Hulchins  v  Vaughan  (II  Ir.  C.  ll 
Rep.  349);  PUman  v.  Woodlmry  (3  Exch.  4). 

The  Court  directed  the  case  to  stand  for  further 
argument 

January  19- — W*  (TC.  Morris  rdened  to  Tnr* 
long  on  Landlord  and  Tenant,  1054,  summing  up  the 
authorities  on  st.I  G.  IV.  c.  87;  Lessee  Keiiy  v.  The 
Casual  Ejector  cited  in  Jack  d  The  Duke  of  Devon- 
shire V.  Lynch  (1  Jebband  Symes  403);  Doed  PhU- 
lips  V.  Roe  (6  B.  &  Aid.  766).  [Hayes.  J.,  referred  to 
an  anonymous  case  in  1  L.  Kec  0.  S.  342,  as  shewing 
that  to  support  an  appUcatiou  nnder  st  1  6.  IV.  c 
879  the  iustmment  shonld  be  executed  by  both  parties.] 
An  agreement  under  the  statute  of  Fmuds  need  not 
be  executed  by  both  parties  in  order  to  charge  the 
party  signing  the  document 

Dillon  for  the  defendant,  in  addition  to  the  authori- 
ties referred  to  by  him  on  the  former  day,  cited 
Beakey  v.  Murphy  (8  Ir.  Jnr.  N.  S.  161). 

W.  0*C.  Morris^  replied. 

Lkfboy,  C.  J. — Where  there  is  au  instrument  bind- 
ing both  parties,  and  nnder  the  hands  of  both,  ascer- 
taining their  rights,  the  legislature  has  establ'ished  tbst 
in  that  case  the  landlord  is  entitled  to  what  he  would 
not  be  entitled  to  in  any  other  case,  and  the.  tenant 
subjected  to  what  he  would  not  be  subjected  to 
in  any  other  case.  There  b  good  sense  in  thtti 
where  the  matter  is  such  a  certainty,  or  so  nesrly 
approaching  to  a  certainty,  that  the  tenant  who  con- 
fesses the  right  of  his  landlord  daily,  and  the  rela- 
tion between  them,  shonld  not  be  allowed  to  con- 
test that  relation  where  there  is  an  instmment  which 
prima  facie  ascertains  the  rights  between  the  parties. 
But  in  this  case  where  there  is  nothing  in  writing  to 
bind  the  landlord,  I  cannot  conceive  that  he  is  en- 
titled to  the  privilege  given  by  the  statute.  There 
might  be  safficient  to  bind  the  parties  nnder  other  cir- 
cnmstanoes,  as  in  the  case  of  a  propoaai  ^  the  tenanti 
nnder  which  the  landlord  allows  him  to  go  into  pos- 
session; that  is  very  good  nnder  the  Statute  of  Frauds, 
but  the  question  is,  is  it  good  nnder  this  Aot?  I  do 
not  think  so.  It  is  necessary  to  make  such  a  case  ss 
would  make  xtprimd  fadeljiai  and  righttermake  the 
tenant  subject  to  this  security. 

O'Briiem,  J. — Notwithstanding  the  ingenious  and 
able  argument  of  Mr.  Morris,  I  think  it  clear  that  this 
motion  must  be  refused.  I  would  refer  to  the  word 
*'  executed  ^  in  the  section,  and  it  was  with  reference 
to  that  that  I  called  attention  to  the  provisions  of  the 
Registry  Act  It  appears  there  that  the  execution 
means  execution  by  the  party  whose  execution  was 
necessary  to  make  an  estate  pass  at  all  by  the  instra« 
ment :  no  estate  passes  by  the  instmment  here^  and  ss 
Pennefather,  B.  put  it  in  the  case  in  I  L.  Rec  0.  & 
the  tenancy  from  year  to  year  in  such  a  ease  is  not  ' 


THK  IRISH  JURIST. 


267^ 


creafed  by  the  in.strnmeot,  bnt  by  occnpntion  and  paj- 
meot  of  rent.  The  iii9trainent  there  produced  contem- 
plated A  leaae  for  three  lives,  and  here  the  instmment 
contemplates  a  tenancy  from  year  to  year,  determin- 
able at  the  end  of  a  month  by  notice.  We  were  referred 
to  ca.«e8  under  the  Statute  of  Frauds;  bat  it  never  was 
intended  that  a  Court  of  Law  exercising  this  summary 
jnrisdicfion  should  go  and  investigate  matters  of  this 
kind  on  affidavits.  The  party  should  throw  down  the 
instrument  and  verify  it  without  more.  Jack  dmn. 
the  Duke  of  Devonshire  v.  Lynch  in  Jebb  &  SymeA, 
la  a  strong  authority  against  Mr.  Morris.  The  Conrt 
there  says  that  the  tenancy  theie  was  not  either  for  a 
term  of  years  certain  or  from  year  to  ytsar;  but  a 
lenancy  determinable  upon  a  notice  in  writing  at  the 
option  of  either  party  being  given,  and  not  upon  a 
regular  notice  to  quit.  Here  the  tenant  may  say,  *'my 
tenancy  b  one  originally  speaking  from  year  to  year, 
bnt  this  instrument  imports  another  condition  which 
enables  you  to  get  rid  of  that  by  a  month*s  notice.^ 
Then  also  an  instrument  cannot  contain  a  contract  i 
which  is  not  executed   by  the  principal  party  to  it. 

Hates,  J. — ^The  application  in  this  case  is  made  to 
prevent  this  tenant  from  exercising  bis  common  law  i 
right  of  taking  defence  to  the  action  till  he  has  given  | 
security  for  the  costs  and  damages.     Whenever  such  | 
an  application  is  made  to  restrict  the  exercise  of  a  com-  i 
mon  law  right  by  force  of  a  statute,  I  think  it  is  not  too 
much  to  ask  that  the  statute  be  complied  with  both  in  j 
letter  and  in  spirit,  and  I  think  the  sUtnte  ought  to  , 
be  construed  strictly.   Let  us  then  see  whether  there  i 
bas  been  aoomplianoe  with  the  requisites  of  this  statute,  i 
The  meaning  of  the  legislature  was  ih<it  the  tenant ' 
ahoald  not  be  deprived  of  his  right  to  defend,  unless  , 
it  was  clear  that  no  question  was  likely  to  arise;  but 
that  if  a  question  was  likely  to  arise  it  should  be  the 
duty  of  the  Conrt  to  refuse  the  motion;  and,  if  this 
question  was  such  as  could  be  discharged  by  shewing 
the  real  interest  which  had  passed  to  the  tenant,  that 
it  should  b&  made  plain  by  writing,  and  the  only  way 
in  which  that  can  be  done  is  by  shewing,  not  that  a 
proposal  was  made  by  the  tenant  to  take  from  the  Und- 
lord,  but  the  real  mode  of  doing  it  was  by  producing 
an  instrument  executed  by  the  landlord,  shewing  not 
only  what  the  tenant  was  willing  to  take,  but  what 
the  landlord  was  willing  to  give.    The  case  before 
Pennefather  B.,  in  the  Law  R^order^  is  I  think  quite 
in  point  in  this  ease.     But  there  is  another  matter. 
When  I  read  this  agreement,  I  do  not  think  it  such  an 
agreement  as  ^  ought  to  deprive  the  tenant  of  making 
eyery  possible  defence  to  the  action.    The  agreement 
is  made  on  the  1st.  January,  1859.     The  power  of 
giving  notice  is  not  mutual     That  does  not  seem  just. 
I  have  heard  more  ridiculous  questions' argued  than 
that  there  is  a  repugnancy  here,  where  we  have  a  ten- 
ant in  one  line  a  tenant  from  year  to  year,  and  in 
aoother  from  quarter  to  quarter,  and  in  another  liable 
to  be  made  to  quit  on  a  month's  notice;  and  I  for  one 
will  not  exercise  my  discretion  in  favour  of  the  appli- 
catbn* 

FmcnBALD,  J Refuse  the  motion  with  costs. 

Motion  refused  with  costs. 


M'PuAiL  V.  Little,  AprU  29* 


DemurrsT'-^Wages  and salary^Waid  of  averment 
of  requesL 

A  count  for  ••  moneif  due  hy  defendant  to  pkunHfffor 
the  wages  and  salarji  of  the  plaintiff  <ts  nursetender 
to  the  defendant,^  Held  had  on  demurrer, 

Demurbkr The  snmmonsand  plaint  (which  was  not 

signed  by  counsel)  stated  that  the  defendant  *'  was  in- 
debted to  the  plaintiff  in  the  sum  of  £65,  on  account 
of  money  due  by  defendant  to  plaintiff  for  the  wages 
and  salary  of  plaintiff  as  nursetender  to  the  defendant.'* 
The  defendant  demurred. 

Edioard  Oilson  in  support  of  the  demurrer. — The 
count  is  bad.  It  does  not  appear  from  it  that  the 
plaintiff  was  employed  by  the  defendant  or  at  his  re- 
quest. The  form  of  action  for  work  ard  labour  giren 
in  the  Common  Law  Procedure  Act,  1853,  Schedule 
C.  states  a  reqnest  So  the  form  in  Bullen  and  Leake, 
Precedents  in  Pleading,  p.  32.  So  the  form  67  in  Ren- 
nell's  Forms,  p.  82,  avers  both  hiring  and  reUuner. 
Corah  V.  Young  (6  Ir.  C.  L.  Rep.  138). 

Phitip  Keogh  for  plaintiff. — This  is  not  account  for 
work  and  labour,  which  distinguishes  the  case  from 
Corah  v.  Young.  This  U  an  action  brought  on  an 
executed  consideration  for  a  certain  sum  known  as 
"wages  and  salary."— Archbold's  Nisi  Prins,  2nd 
edition,  page  134.  Webster's  Dictionary,  sub  voc. 
"wages  "  and  "  salary.**  At  all  evento  thii*  is  a  case 
in  which  an  amendment  ought  to  be  allowed. 

Thb  Court  allowed  the  demurrer,  but  gave  plaintiff 
liberty  to  amend  as  he  might  be  advised  on  payment 
of  the  costs  of  the  demurrer,  and  if  the  amendment  was 
not  made  within  ten  days,  the  defendant  to  be  at  liberty 
to  mark  judgment. 


Davis  v.  M'BIabom,  May  31. 

Pro/cUce — ComnwiSion  to  examinewttnesses — Affidavit. 

Order  made  Jor  a  commission  to  examine  witnesses  to 
usus,  the  affidaxnt  on  which  the  application  was 
made  stating  that  the  evidence  of  the  witnesses  sought 
to  be  txamhwd  was  necessary  and  material^  hut  not 
stating  that  U  was  admissible. 

Dillon  on  behalf  of  the  plaintiff  applied  that  a  com- 
mission might  issue  to  examine  witnesses  named,  who 
were  resident  in  Spain.  The  affidavit  on  which  he 
moved  stated  that  the  evidence  of  the  witnesses  sought 
to  be  examined  was  necessary  and  material.  The 
action  was  one  of  ejectment  for  non-payiAnt  of  rent; 
the  defence  was  a  denial  of  the  tenancy. 

Richardson  contra. — The  affidavit  is  not  snfficioit; 
it  ought  to  state  not  only  that  the  evidence  is  material 
and  necessary,  bnt  that  it  is  admissible. — Uoyd  r. 
Key  (3  DowL  Pr.  Gas.  253). 

Dillon  in  reply. — Lloyd  v.  Key  was  an  application 
on  behalf  of  the  defendant.  An  affidavit  not  contain- 
ing k  statement  that  (he  evidence  was  admlsBible,  was 
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held  snfficient  in  Baddeley  v.  Oilmare  (1  M.  &  W. 
55).  The  form  of  af&davit  nsed  here  is  that  giren  in 
ChittjV  Forma  179. 

Th£  Court  aUowed  the  commission  to  issue,  retnrn- 
able  in  five  weeks;  cross  inteirogatories  to  be  fnmisbed 
within  a  week  from  the  furnishing  of  plaintiff's  inter- 
rogatories,. 


QuAN  v.  Fbaser,  Hatf  81,  June,  1,  13. 

Practice  —  Casts  —  Common  Lmo  Procedure  Ad, 
1853,  a.  243— Action  of  ContraeL 

A  n  action  brought  by  a  client  against  an  attorney 
for  ttegligence^  the  summons  and  plaint  arerring  a 
retainer  of  the  defendant  by  theplaintif.  is  an  ^*  action 
of  cofttract,^*  unthm  s,  243,  of  the  Common  Law 
Proeedure  AdL,  1^53,  and  the  plaintiff  in  such  an 
action  having  recovered  less  than  £20,  is  only  en- 
titled to  half  costs. 

This  was  a  motion  by  way  of  appeal,  from  the  ruling 
of  the  taxing  master,  that  he  might  be  directed  to  re- 
view his  taxation,  and  tax  the  costs  of  the  action  on 
the  footing,  that  the  plaintiff  was  entitled  to  full  costs, 
aod  not  half  costs  merely.  The  action  had  been 
brought  by  the  plaintiff,  against  the  defendant,  an 
attorney,  for  negligence.  The  summons  and  plaint 
stated  the  retainer  by  the  plaintiff  of  the  defendant, 
as  her  attorney,  for  certain  fees,  to  advise  her  as  to 
the  purchase  of  certain  lands,  in  the  county  of  Lime- 
rick, for  a  sum  of  £850 ;  that  it  was  his  duty  to  advise 
her  correctly  in  respect  thereof;  that  at  the  time  the 
defendant  had  notice  of  a  previous  purchase;  that  he 
did  not  communicate  that  knowledge  to  the  plaintiff, 
and  encouraged  her  to  purchase  the  lands,  and  that  she 
did  in  fact  purchase  them,  and  pud  him  a  sum  of 
money  for  preparing  a  couvejance;  that  afterwards 
proceedings  were  taken  in  equity  against  her,  and  the 
purchase  set  aside  with  costs;  and  she  claimed  £1000 
damages  against  the  plaintiff,  for  his  negligence.  At 
the  trial  it  was  ruled  that  all  that  she  was  entitled  to 
recover  was  the  amount  paid  by  her  to  the  defendant 
ibr  preparing  the  conveyance;  and,  in  accordance  with 
this  rnling,  she  obtained  a  verdict  for  £10.  When 
the  costs  of  the  action  came  to  be  taxed,  the  taxing 
master  taxed  them  on  the  footing  of  allowing  her  half 
costs  only,  and  from  this  taxation  the  present  appeal 
was  brought 

0*Riordan  for  the  plaintiff. — The  taxing  master 
should  have  allowed  the  plaintiff  her  full  costs.  We 
say  the  action  was  for  a  wrong.  On  the  face  of  the 
summons  and  plaint,  there  is  nothing  about  a  con- 
tract. The  action  is  brought  against  the  defendant, 
by  reason  of  the  relation  between  solicitor  and  client, 
and  accordingly  the  case  does  not  come  within  the 
provisions  of  sec  243  of  the  Cknnmon  Law  Proce* 
dure  Act,  1853,  '*that  in  case  the  plaintiff  in  any 
action  of  contract  (except  for  breach  of  promise  of 
marriage)  shall  recover,  exclusive  of  costs,  less  than 
twenty  pounds  ....  the  plaintiff  in  any  such  action 
shall  be  entitled  to  no  more  than  one-half  of  the  ordi- 


nary costs.**  I  win  admit  that  it  b  not  an  ^*  action 
for  any  wrong  or  injury  disconnected  with  contract,'* 
j  within  the  oUier  branch  of  the  same  section,  which 
will  be  the  contention  on  the  other  side.  That  con- 
tention involves  the  fallacy,  that  all  classes  of  acttoos 
are  provided  for  by  the  two  branches  of  the  section, 
and  that  therefore  this,  not  being  an  action  for  any 
wrong  disconnected  with  contract,  must  fall  withiu 
the  first  branch  of  the  section,  providing  for  acttous 
of  contract.  Before  the  section  was  passed,  we 
wouM  be  entitled  to  our  costs.  The  section  deals  only 
with  the  cases  mentioned  in  it,  and  does  not  profess 
to  deal  with  costs  generally.  The  taxing.master  con- 
sidei-ed  that  the  case  of  Kerr  v.  The  Midland  Great 
Westet-n  Railway  Company  (10  Ir.  G.  L.  Rep.  app. 
xlv.)  applied  here,  and  that  he  was  bound  by  it  We 
say,  first,  that  the  case  does  not  apply.  The  count 
there  was  very  different.  I'here  is  nothing  shewn  here 
except  the  retainer,  and  the  position  of  the  parties. 
Tatton  V.  The  OrecU  liestem  RaUway  Company  (6 
Jur.  N.S.,  800).  In  Kerr  v.  The  Midland  Gnat 
Western  Railway  Company  the  averment  merely  is, 
that  the  defendant  did  not  deliver  the  goods.  In 
Taiton  v.  The  Great  Western  Railway  Company,  it 
is,  that  the  parties  so  negligently  conducted  them- 
selves, that  a  great  part  of  the  goods  was  lost.  The 
English  statute  upon  which  that  decision  was  made, 
was  the  13  <fe  14  Vic.,  c  61,  s.  11.  After  that  a 
subsequent  stotute  of  19  &  20  Vic.,  c  108,  was  pas- 
sed, to  s.  SO,  of  which  I  refer.  Legge  v.  Tucker  (2 
Jur.  N.a  1235.)  [Fitzgerald,  J.— I  do  not  see  in  the 
present  casenhat  there  is  any  duty  cast  upon  the  attor- 
ney beyond  the  contract,  which  was  that  he  shonld  ad- 
vise as  to  the  purchase,  and  then  yon  say  that  he  was 
negligent,  aiid  did  not  do  so  rightly.]  There  need 
not  be  any  mutual  contract  between  the  parties  m  the 
case  of  either  an  attorney  or  a  snrgeon.  If  one  or 
other  undertakes  to  act  gratuitously,  he  will  be  just 
as  liable  for  his  negligence,  as  if  he  acted  for  reward. 
lO^Brieny  J. — ^Tou  say  that  this  is  not  an  action  of 
contract,  that  it  is  not  either  an  action  for  a  wrong 
disconnected  with  contract;  that,  therefore,  it  is  un- 
provided for  by  the  statute,  and,  therefore,  that  if  the 
plaintiff  even  recovered  one  shilling,  she  would  be  en- 
titled to  full  costs.]  Yes :  several  forms  of  actions,  as 
actions  of  trover  and  detinue,  are  not  provided  for. 
Suppose  an  action  is  brought  against  two*  and  the 
plaintiff  proves  one  to  be  his  attorney,  and  not  the 
other,  he  could  recover  against  one.  Keys  v.  The 
Belfast  and  BaUymena  Railway  Company  (8  Ir.  G. 
L.  Rep.  167.) 

James  Murphy,  for  the  defendant,  to  support  the 
taxing  master^s  ruling. — The  proposition  on  the  other 
side  is,  that  the  243rd  section  of  the  Common  Law 
Procedure  Act  of  1853,  does  not  apply  In  this  case  at 
all;  because  though  the  Act  purports  to  deal  with  all 
actions,  dividing  them  into  actions  of  contract,  and  sc- 
tions  of  wrong  disconnected  with  contract,  the  phuntiff 
says  that  this  is  not  an  action  of  contract,  and  there- 
fore not  within  the  first  part  of  the  provision;  and  th&t 
it  is  not  an  action  for  a  wrong  disconnected  with  con- 
tract, and  therefore  not  within  the  second  part.  If 
that  is  so,  the  section  will  have  been  very  useless. 
With  respect  to  the  nature  of  the  present  case,  thero 
can  be  no  doubt  that  it  is  an  action  founded  on  con- 
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tract.  llie  observations,  of  Cockhnrn,  C. J.,  in  Tatton 
V.  The  Great  H  estern  Railway  Company^  are  impor- 
tant opoD  this  point.  It  is  also  of  importance  to  refer 
to  tbe  schedale  C.  of  the  Common  Law  Procedure  Act 
of  i  853.  'J  he  forms  of  pleadings  there  given,  ara  divid- 
ed into  statements  of  cftoses  of  actions,  *'on  contracts,'' 
and  ''for  wrongs  independent  of  contract,"  aud  so  as 
to  pleas,  shewing  that  the  framers  of  the  Act  consi 
dered  that  that  division  embraced  every  class  of  action, 
St.  9  <&  10  Vic.  c  95,  6.  129,  which  was  superseded 
^st.  13  &  14  Vict,  c  61,  is  important.  Baorman  v. 
Brown  (3  Q.  B.,  5 1 6)  cited  in  Morgan  v.  Ravey  (6 
H.  aud  Norm.  269  )  If  the  plaintiff's  contention  was 
correct,  it  would  be  in  the  power  of  the  pleader,  bj 
varying  the  form  of  the  action,  to  get  rid  of  the 
statute,  aud  obtdn  full  costs,  even  though  the  foun- 
dation of  the  action  remained  the  same.  Kerr  v.  The 
Midland  Great  Western  Railway  Company  is  deci- 
sive on  tbe  question.  It  is  only  reasonable  to  give 
the  first  part  of  the  provision  in  the  243rd  section 
the  construction  given  to  it  by  the  Court  of  Commou 
Pleas,  where  they  read  the  words  **  action  of  contract,'' 
as  ** action  founded  on  contract;"  and  the  subsequent 
part  of  the  section,  providing  for  wrongs  disconnected 
with  contract,  implies  tdat  the  former  part  had  provi- 
ded for  all  cases  of  wrongs  connected  with  contract. 
The  division  of  actions  under  the  Irish  Common  Law 
Procedure  Act  b  different  from  that  under  the 
English  Act,  upon  which  the  English  cases  cited  on 
the  other  side  were  decided.  Sec.  97  of  the  Common 
Law  Procedure  Act  of  1856  preserves  the  same  divi- 
aion  of  actions  as  the  243rd  sec  of  the  Act  of  1853, 
and  is  intended  as  a  substitute  for  s.  50  of  the  Civil 
Bill  Act,  14  &  15  Vic  a  57,  under  which  the  action 
of  detinue  is  classed  with  debt,  covenant,  and  assumpsit. 
O^Riordan  replied. 

June  13. — ^O'Bhibn,  J — This  case  was  argued  be- 
fore my  Lord  Chief  Justice,  my  brother  Fitzgerald, 
and  myself.      My  Lord  Chief  Justice  heard  the  argu- 
ment, and  though  he  is  not  able  to  be  present  now, 
be  has  intimated  to  us  bis  opinion  on    the  matter* 
which  concurs  with  that  at  which  my  brother  Fitz- 
gerald and  myself  have  aiTived.    The  ipplication  is 
for  the  purpose  of  having  the  taxation  of  Master 
CoUes  reviewed.      The  action  is  one  brought  by  a 
client  against  an  attorney  for  alleged  negligence  with 
respect  to  a  purchase  and  conveyance  of  certain  lands 
made  by  and  to  her.      The  title  of  the  lands  was  de- 
fective, the  pnrcbaso  was  lost,  and  she  has  brought 
ber  action.     In  the  summons  and  plaint  she  chiims  a 
rather  considerable  sum  for  damages,  but  Monafaan, 
CJ.,  before  whom  the  case  was  tried,  confined  her 
claim,  at  the  trial,  to  the  actual  money  which  she 
was  out  of  pocket  by  the  conveyance,  and  she  reco- 
vered a  verdict  for  £10.      The  taxing  officer  con- 
sidered that  this  was  a  cafte  in  which,  nnder  the 
243rd    section   of   the    Common    Law  Procedure 
Act  of  1853,  she  was  only  entitled  to  half  costs. 
The  provisions  of  the  section  are  these:    ** Provi- 
ded always,  that  in  case  the  plaintiff  in  any  action 
of  contract  (except  for  breach  of  promise  of  marriage) 
shall  recover,  exclnsive-^f  costs,  less  than  twenty 
poonda,  or  in  any  action  for  any  wrong  or  injury  dis- 
connected with  contract  ^xcept  replevin,  or  for  slan- 
der, libel,  malicioos  prosecution,  seduction,  or  criminal 


convorsation)  a  sum  not  exceeding  five  pounds,  the 
plaintiff,  in  any  such  action,  shall  be  entitled  to  no 
liiore  than  one-half  of  tbe  ordinary  costs,  enless  the 
action  has  been  brought  for  the  purpose  of  trying  a 
right  to  property  more  extensive  than  the  sum  sued 
for."      Now  the  defendant  here  contends,  and  the 
master  acted  on  that  proposition,  that  this  was  an 
sction  within  the  first  part  of  this  provision,  namely, 
an  action  of  contract,  and  that  it  was  not  an  action 
for  any  wrong  disconnected  with  contract      The  ac- 
tion is  brought,  certainly,  for  negligence;  and  it  was 
at  one  time  perfectly  open  to  the  party,  before  the 
Common  Law  Procedure  Act,  to  have  framed  his  ac- 
tion either  in  assumpsit  or  in  ca.^;  but  the  Common 
Law  Procedure  Act  abolishes  forms  of  action,  and 
enables  the  party  to  frame  his  summons  and  plaint  as 
he  may  be  advised.     Now  the  argument  here  is  this: 
I  may  refer  to  the  summons  and  plaint  which  states  a 
retainer  by  the  plaintiff  of  the  defendant  for  certain 
fees,  and  that  certainly  does  imply  and  maintain  the 
statement  that  there  was  a  contract  between  them, 
that  in  consideration  of  fees  paid,  the  defendant  con- 
sented to  act  as  the  plaintiff's  solicitor.      The  first 
argument  then  of  Mr.  O'Riordan  is,  admitting  thi^t 
this  is  an  action  for  a  wrong  connected  with  contract, 
that  such  a  case  as  this  is  not  within  the  243rd  seo* 
tion  at  all,  because  the  section  only  provides  for  two 
classes  of  actions^  namely,  actions  of  contract,  and 
actions  for  wrongs  disconnected  with  contract.      He 
admits  that  it  does  not  come  within  the  latter  danse^ 
and  he  insists  it  does  not  come  within  the  former. 
On  this  construction,  while  the  section  professes  to 
provide  for  all  classes  of  actions,  it  would  leave  ont 
of  consideration  a  very  numerous  class  of  cases.     But 
the  manifest  meaning  of  the  Legislature  in  this  sec- 
tion is,  that  by  the  words  *' actions  of  contract,"  which 
it  uses,  it  means  to  include  all  actions  which,  though 
brought  for  wrongs,  are  brought  for  wrongs  arising 
ont  of  contract.      That  seems  to  me  to  be  the  fair 
construction  of  the  Act.      We  have  been  referred  to 
several  cases.      Many  of  them  do  not  apply,  as,  for 
uistance,  Tatton  v.  The  Great  Western  Railway  Com* 
pany;  for  the  section  of  the  Act  on  which  that  case 
was  decided,  did  not  deal  with  the  cause  of  action, 
but  with  the  form  of  action:  for  the  Statute  13  &  14 
Vict.,  c  61,8.  II,  within  the  latter  part  of  which  the 
case  was  held  to  fall,  says,  that  if  in  any  action  **  in 
covenant,  debt,  detinue,  or  assumpsit,  not  being  an 
action  for  breach  of  promise  of  marriage,  the  plaintiff 
i>hall  recover  a  sum  not  exceeding  £20;"  or  if  in  any 
action  in  a  superior  Court  **  in  trespass,  trover,  or 
case,  not  being  an  action  for  malicious  prosecution,  or 
for  libel,  or  for  slander,  or  for  criminal  conversation, 
or  for  seduction,  the  plaintiff  shall  recover  a  sum  not 
exceeding  £5,  the  plaintiff  shall  have  judgment  to 

recover  that  sum  only,  aud  no  costs 

except  in  the  case  of  a  judgment  by  default."  The 
statute  dealt  with  the  eases  in  that  way  in  Enghind, 
dealing,  not  with  the  substance  of  the  actien,  but,  with 
the  form.  But  in  this  country,  forms  of  action  have 
been  abolished;  and  what  the  Legislatore  provides  for, 
is  the  foundation  of  the  cause  of  action.  And  it  would 
be  a  very  tuoouvenient  construction  to  hold,  that  a 
party  having  a  right  of  action,  and  establishing  by  it 
that  a  certain  snm  was  due  to  him,  should  have  it  m 
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bU  power  to  gpt  nd  of  the  provisions  of  the  243rd 
'section,  and  to  throw  on  the  defendant  a  larger  pro- 
portion of  cof»ts,  merely  by  varying  the  form  of  his 
cause  of  action,  and  adopting  one  instead  of  another. 
Besides,  the  woixls  of  the  provision  in  the  Irish  Act 
are  totally  different  from  those  in  the  English  Act, 
which  deal  with  the  forms  of  action.  Well,  now,  this 
case  is  not  without  authority,  because  we  have  the 
decision  of  the  Gonrf  of  Ck>mroon  Pleas  in  this  country 
in  Kerr  ▼.  The  Midland  Oreat  Western  Railway 
Company^  (10  Ir.  G.  L.  Rep.,  app.  :ilv.)  The  case 
there  was  one  arising  out  of  contract;  and  Mr.  Palles 
in  snpport  of  the  application  to  review  the  tax>ition, 
contended  that  the  action  was  one  of  tort,  and  he 
relied  on  some  of  the  £ngli;ih  cases;  bnt  Chief  Jus- 
tice Monahan  says:  ^*  We  are  of  opinion  that,  in  order 
to  arrive  at  the  true  construction  of  either  of  the 
clauses  of  this  section,  referring  to  contract,  we  ronst 
have  regard  to  the  entire  section ;  and.  accoi-dingly 
we  conceive  that  the  Ijegislatnre  intended  to  include 
in  this  section  all  cases  in  which  a  contract  snbsist^^ 
between  the  parties.  It  is  therefore  necessary,  as 
forms  of  action  have  been  abolished  in  thb  country, 
that  we  should  consider  what  is  the  substantial  cause 
ofacUon  between  the  plaintiff  and  defendants  here; 
and,  although  if  forms  of  action  still  subsisted,  this 
first  count  might  be  regarded  as  a  count  in  case,  still 
we  cannot  hold  that  it  sets  forth  a  cause  of  action 
*  disconnected  with  contract,'  for  a  contract  is  stated, 
although  an  express  promise  is  not  absolutely  alleged." 
It  appears  to  me  that  on  that,  and  the  construction  of 
the  Acts  of  Parliament,  and  the  distinction  between 
the  legislation  here  and  in  Knglaud,  this  application 
cannot  be  sustained. 

FiTZQEBALD,  J. — I  coucur.  The  summons  and 
plaint  in  this  case  states  a  contract,  and  it  alleges  a 
duty  co-extensive  with  the  contract  That  appears 
to  me  to  be  an  action  of  contract.  If  Mr.  O'Riordan 
had  shewn  us  that  there  was  any  duty  Urger  than  the 
contract,  I  might  have  altered  my  opinion. 


CTouit  oC  Common  li^ltM. 

r  Reported  by  J.  Flcl4  Jobnston,  Esq.,  BaritotOT^ULawJ 

Sheb  V.  QiKKT,—AprU  16,  18,  23;  May  9. 

Covenant — Possession — Proof  of  tide — Pleading  in 
ahaterttent — Tenancy  in  common. 

The  summons  and  plaint  in  an  action  brought  for  the 
breach  of  a  covenant  in  a  lease  contained  two 
counts.  The  first  stated  that  the  estate  and  interest 
of  the  lessee  in  the  lease  came  to  the  defendant  by 
assignment.  The  second  set  out  the  title  of  the 
dffendant^  stating  that  the  lessee  had  left  his  widow 
and  three  daughters  (one  of  whom  v>as  the  defen- 
dani)  him  surviving,  and  by  his  will  devised  his 
property  to  his  widow  for  &/«,  and  after  Aer  death 
share  and  share  alike  between  the  three  daughters 
in  such  manner  as  the  widow  should  divide;  and 
that  the  widow  did  divide  the  property^  and  gave 
the  premises  demised  by  the  lean  to  the  defendant 


The  defendant  traversed  the  assignment^  and  tra- 
versed the  division  by  the  widow.  The  plaintiff 
proved  at  the  trial  that  the  defendant  had  occupM 
the  premises  with  her  Atw^nd,  had  redeemed  them 
when  an  ejectment  was  brought  against  her,  had 
asked  from  the  plaintiff  a  renewal  of  the  lease  as 
representative  of  the  lessee^  and  that,  subsequently  to 
her  hisband^s  death,  her  agent  and  solicitor  had 
managed  the  property  He  also  proved  the  lease, 
the  lessee's  will,  the  lessee's  death  and  the  death  of 
the  lessees  widow;  but  he  gave  no  evidence  of  any 
provision  having  been  marie  for  the  two  sisters,  not 
any  evidence  of  the  execution  by  the  widow  oj  her 
power  of  division, ,  The  judge  directed  a  verdict 
for  the  defendant,  rtferving  Uberty  to  have  it  chnngei 
into  one  for  Hie  plaintiff,  the  Court  to  he  at  liberty 
to  draw  the  same  inferences  from  the  evidence^ 
which  the  jury  could  have  done. 

Held,  I.  that  though  the  two  counts  made  the  ease 
differently,  the  plaintiff  was  not  precluded  from 
rSying  upon  the  first, — Christian^  J.,  dissentiente. 
2.  That  there  would  have  been  evidence  to  go  to  the 
jury  that  the  defendant  was  the  owner  of  Vie  whole 
oJ  the  premises  {Christian,  J!,  dissentiente.)  3. 
That  the  defendanfs  case  being  that  she  was  a 
tenant  in  common,  there  was  no  question  for  the 
jury,  as  she  ought  to  have  pleaded  in  abatement, 
and  not  in  bar  {Christian,  .A,  dissentiente).  4. 
That  the  verdict  ought  to  be  entered  for  the  plaintiff 
(Christian,  •/*.,  dissentiente) 

And,  per  Christian,  J.,  that  the  object  of  the  rule 
which  enabfes  a  landlord  to  rdy  on  the  possession 
of  the  defendant  is  to  relieve  the  landlord  from  ig- 
norance, and  not  to  relieve  him  from  the  necessity 
of  proving  a  title,  every  step  of  which  he  knows, 

Andy  that  if  everything  be  as  consistent  with  a  positive 
as  a  negative,  it  is  the  dnty  of  the  judge  to  interfere. 

And  that  the  plaint^  could  not  succeed  unless  he 
proved  two  things—first,  that  there  was  other  pro- 
perty  Jor  the  sisters,  and  secondly,  that  the  power 
was  executed  by  the  widow. 

And  that  to  presume  the  execution  of  a  power  from 
frmr  years^  possession  would  be  opening  a  new  chap* 
ter  in  the  law  of  evidence. 

And  that  the  acts  deposed  to  were  the  acts  which  a 
tenant  in  common  had  a  right  to  perform. 

This  was  an  action  of  covenant  The  first  coaot 
stated  that  by  an  indenture  of  lease,  the  plaintiff,  Sir 
George  Shee.  demised  the  house  and  landii  of  Prospect 
and  Fairy-hill  to  one  Bernard  Daly,  the  father  of  the 
defendant,  for  one  life  or  twenty-one  years,  and  that 
the  said  lease  contained  a  covenant  to  repair  It  then 
stated  ihat  after  the  making  of  the  said  indenture,  and 
during  the  demise  thereby  granted,  to  wit,  on  the 
1 0th  day  of  March,  1 859,  all  the  estate,  right,  title,  in- 
terest, term  of  years  then  to  come  and  unexpired,  pro- 
perty, profit,  claim,  and  demand  whatsoever  of  him  the 
said  Bernard  Daly  of  and  in  the  said  demised  premises,  by 
assignment  thereof  then  made,  legally  came  to  and 
vested  in  the  defendant  It  then  stated  the  entiy  of 
the  defendant,  the  bread^^.qf  covenant,  and  the  daim 
for  damages.  The  second  count  stated  the  demise  as 
in  the  first  and  that  the  life  in'  thb  lease  was  still  io 
existence,  and  then  it  proceeded  to  sute  the  title  of 
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the  defendaot  That  the  said  Bernard  Daly  died  io 
the  month  of  October,  1852^  seised  or  possessed  of 
the  said  premises  nnder  and  by  virtue  of  the  Raid  in- 
dp.ntnre  of  lease,  ]ea\  ing  his  wife,  Jnlia  Daly,  and 
three  danghtera,  Anna  Maria  Daly,  Jnlia  Daly  (the 
defendant),  and  Jane  Daly,  his  co^  heiresses  at  law, 
him  surviving.  That  the  said  children  were  still  living. 
That  by  his  will  the  said  Bernard  Daly,  after  be^ 
qaeathiiig  certain  pecuniary  legacies,  devised  and  be^ 
qneafhed  the  remainder  of  all  the  property  which  he 
abonld  die  worth  (including  the  said  demised  premises), 
and  all  other  his  freehold  and  personal  property,  to 
bis  wife,  Jnlia  Daly,  during  her  natural  life,  and  from 
and  after  her  death  share  and  share  alike  between  his 
aaid  three  daughters  in  such  manner  as  the  said  tes- 
tator's wife,  Jnlia  Daly  should  divide  the  same.  The 
eount  then  stated  the  grant  of  probate  of  the  will  to 
Julia  Daly,  the  widow,  the  marriage  of  Julia  Gray, 
otherwise  Daly,  to  Joseph  Burton  Qray.  and  the  death 
of  Julia  Daly,  the  widow,  and  proceeded — That  the 
said  Julia  Daly,  the  widow,  in  pursuance  of  the  said 
will,  divided  the  property  of  the  said  testator  among 
hi9  said  daughters,  and  gave  to  the  said  Julia  Gray, 
otherwise  Daly,  the  lands  and  premises  demised  by 
the  said  lease  of  the  9th  July,  1846,  and  the  estate 
and  interetft  thereby  created  as  and  for  her  share  of 
the  property  of  the  said  testator,  and  gave  to  the  said 
Anna  Maria  Daly  and  Jane  Daly  other  portions  of  the 
property  of  the  sdd  testator  as  and  for  their  shares. 
.  It  then  stated  the  entry  of  the  widow,  after  the  death 
of  the  testator,  the  entry  of  Joseph  Burton  Gray  in 
right  of  his  wife  af^r  the  death  of  the  widow,  and  the 
entry  of  Julia  Gray,  the  defendant,  after  the  death  of 
her  husband,  and  concluded  as  the  first.  The  defen- 
dant pleaded  to  the  first  count — ^That  all  the  estate, 
&C.,  of  the  said  Bernard  Daly  in  the  premises  in  the 
summons  and  phunt  mentioned  did  not  come  to  or  vest 
in  the  defendant*  as  therein  mentioned.  To  the  se- 
cond count  the  defendant  pleaded  that  the  said  Julia 
Daly  did  not  divide  the  property  of  the  said  Bernard 
Daly  amongst  his  said  daughters,  or  give  to  the  said 
defendant  the  said  premises  therein  mentioned,  as  in 
the  Sttd  paragraph  alleged.  Issues  were  taken  upon 
these  defences.  The  case  was  tried  before  Christian, 
J.,  at  the  Summer  Assizes  for  the  County  of  Gal  way. 
The  lease  of  1846  having  been  admitted,  the  plaintiff 
read  in  evidence  the  probate  of  the  will  of  Bernard 
Daly,  and  proved  the  death  of  the  said  Bernard  Daly 
10  the  year  1852,  and  the  deatti  of  his  widow  in  the 
year  1869.  The  pUintiff  then  went  into  evidence  of 
the  exclusive  possession  of  the  defendant  of  the  pre- 
mises in  question.  It  was  proved  that  after  the  death 
of  her  mother  the  defendant  had  resided  on  the  pre- 
mises with  her  husband  until  his  death  in  September, 
1 859,  and  that  after  his  death  she  had  resided  in  Dub- 
lin ;  and  evidence  was  given  by  the  defendant's  attor 
ney,  who  was  examined  by  the  plaintiff,  to  the  effect 
that  after  the  defendant  had  gone  to  reside  in  Dublin 
be  had  managed  the  property  for  her  up  to  the  date 
of  the  action,  and  a  letter  from  the  defendant  to  the 
plaintiff  was  read  in  evidence,  asking,  as  representa- 
tive of  her  father,  that  the  plaintiff  should  give  her  a 
renewal  of  the  lease.  The  plaintiff  gave  no  evidence 
of  any  provision  having  been  made  for  the  defendant's 
twosiatars  out  of  their  father's  property,  or  of  any 


enjoyment  by  them  of  any  part  of  it.  At  the  close  of 
the  plaintiff's  case  the  defendant's  coansel  called  on 
the  learned  judge  to  direct  a  verdict  for  the  defendant 
on  al!  the  issues,  as  no  evidence  had  been  given  of  an 
execution  by  Julia  Daly,  the  widow,  of  the  power 
contained  iu  Bernard  Daly's  will.  The  pla»ntiff*s 
counsel  required  his  Lordship  to  leave  it  to  the  junr 
on  the  evidence  to  presume  an  appointment  or  other 

'fbrm  of  assignment  to  the  defendant.  The  judge  de- 
clined to  comply  with  the  plaintiff's  requisition,  be- 
cause as  the  plaintiff  did  not  rest  only  upon  evidence 
of  possession,  but  went  into  proof  of  the  actual  stata 
of  the  title  by  proving  the  lessee^s  will  and  his  death ; 
and  as  under  that  will  the  lessee's  widow  was  assignee 
of  the  interest  down  to  her  death  in  1859,  and  after 
her  death  her  three  daughters  became  assignees  ae 
tenants  in  common,  unless  she  had  executed  her  povrer 
of  division,  or  they  had,  after  her  death,  made  paiti- 
tion  amongst  themselves,  the  plaintifi'  was  bound  to 

I  give  some  proof  of  the  execution  of  the  power,  or  of 
such  partition  having  been  made,  and  the  judge  stated 
in  his  report  that  the  acts  of  defendUnt  relied  upon  by 
the  plaintiff  did  not  constitute  a  case  on  which  a  jury 
ought  to  be  allowed  to  found  such  a  presumption  as 
the  plaintiff  contended  they  should  be  allowed  to  make 
having  regard  to  the  shortness  of  the  period  (four 

'  years)  over  which  these  acts  ranged,  and  to  the  cir- 
cumstance that  they  were  all  more  or  less  capable  of 
being  accounted  for  by  the  defendant's  position  as  one 
of  three  tananto  in  common.  His  Lordship  accord- 
ingly directed  a  verdict  for  the  defendant  on  all  the 
issues,  and  reserved  liberty  to  the  plaintiff  to  move  to 
change  that  verdict  into  one  for  him  for  the  amount 
of  the  dilapidations,  if  the  Court  above  should  be  of 
opinion  that  he  should  have  left  the  issues  to  the  jury, 
and  that  they  ought,  if  left  to  them,  to  have  found  them 
for  the  plaintiff,  the  Court  to  be  at  liberty  to  dnw,  the 
same  inferences  from  the  evidence,  which  the  jury  could 
have  done.  The  jury  accordingly  found  for  the  defen- 
dant, and  assessed  the  damages,  contingent  upon  the 
verdict  being  changed  into  one  for  the  plaintiff,  at  £75. 
Blake,  Q.C..  on  the  5th  November,  1863,  obtained 
a  conditional  order  that  the  verdict  had  for  the  de- 
fendant should  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff  for  the  sum  of  £75,  pursuant  to  the  leave 
reserved,  or  that  the  said  verdict  should  be  set  aside 
and  a  new  trial  granted  on  the  grounds  of  misdirection 
of  the  learned  judge^  and  of  the  verdict  being  against 
the  weight  of  evidence.     Against  this, 

Bourke^  Q.C.,  (with  him  Qtiin)  now  showed  caose. 
— [^Monahafit  C.  J. — The  quebtion  is,  if  the  posses- 
sion is  not  some  evidence  of  titicj  The  defendant 
goes  on  to  allege  a  particular  title.  I  could  not  find 
any  case  in  Sugden  on  Powers  showing  that  there  is 
a  presumption  that  a  power  was  exercised  in  favour  of  a 
party,  because  there  is  such  poesession  as  would  have 
followed  if  the  power  had  been  exercised.  [C%ruftafi| 
J, — The  evidence  was  that  the  husband  and  wife  re- 
sided on  the  hinds  until  the  death  of  the  widow,  and 
that  they  resided  there  aiierwards.]  Doe  v.  WUUama, 
(6  B.  &  Cr.  41.) 

Blake,  Q.C.,  and  'Concannon,  contra. — There  was 
evidence  on  the  first  ussne  which  was  uncontradicted. 
There  was  a  letter  from  the  defendant  to  the  plaintiff, 
calling  herself  her  father's  representative,  and  asking 
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for  a  renewal  of  the  lease.  There  was  possessioa 
relaclantly  deposed  to  by  Mr.  O'Loghlen,  the  defen- 
dant's attorney.  There  was  an  ejectment  and  re- 
demption of  the  premi.'^es  by  the  defendant.  Mere 
naked  poasessiou  or  the  payment  of  rent  is  safficieut 
It  was  the  defendant's  duty  to  go  into  evidence,  and 
givA  sDch  fuither  facts  as  wonld  displace  otxr  prima 
facie  case.  The  defendant  gave  no  evidence  It  w^c 
.  argued  thai  if  1ief.|;Wp  si^ter8  were  nuns,  she  was 
vofdealing  as  owner,  though  it  was  intended  she  should 
be  trustee.  We  onght  not  to  be  the  worse  for  a  specu- 
lation which  was  not  proved.  It  is  open  to  us  to  argue 
this  on  the  first  count,  as  if  the  second  did  not  exist, 
and  as  if  we  had  not  given  the  evidence  we  did  upon 
the  second.  In  Doe  dem  Batten  ▼.  Murlesa  (6  M. 
&  Sh  110)  the  decision  goes  on  the  ground  that  the 
vesting  must  be  legal  or  tortious,  and  the  Court  wonld 
presume  it  was  legal,  particularly  where  the  defen- 
dant bad  the  means  of  showing  what  it  was.  Bayley, 
J.,  SHys,  **'  If  this  possession  were  referable  to  some 
other  tide,  it  wiy  for  them  to  show  it,  for  this  must 
be  a  matter  lying  within  their  knowledge."  Holroyd, 
J.,  was  of  the  same  opinion.  The  will  does  not  8()e- 
cify  these  premises  at  all — it  is  a  general  bequest  of 
all  the  testator's  property.  [Christian^  J, — ^'Fhe  will 
was  relied  on  by  yon  both  in  statement  and  proof, 
and  it  is  new  to  hear  it  suggested  that  yon  might  rely 
on  an  assignment  of  the  testator's  interest  inter  vivos. 
When  the  will  was  put  in  evidence^  is  not  the  case  the 
same  nnder  the  first  and  under  the  second  count?] 
Assuming  the  lady's  title  was  under  the  will,  she  was 
tenant  in  common,  and  should  have  pleaded  in  abate- 
ment— Merceron  ▼.  Dowson  (5  B.  &  C,  479;;  Cur^ 
tie  r.  Spitttf  (1  Bingham,  N.  C,  756);  Heap  v. 
Livingston  (U  M.  &  W.,  896).  [CAmftan,  J,— 
Have  you  a  right  to  ask  for  a  new  trial  npon  a  point 
which  yon  did  not  make  at  the  trial?  Suppose  you 
fail  in  that,  can  yon  go  on  and  say  there  is  another 
direction  yon  might  have  asked  for?]  If  the  Court 
be  dissatisfied  on  a  new  trial  motion,  they  will  grant  a 
new  trial  [^Monahan,  C.  J. — ^There  are  some  cases 
raising  the  distinction  that  the  Court  will  not  listen  to 
an  objection  not  taken  at  the  trial,  but  that  if  a  point 
of  law  was  passed  over  by  judge  and  counsel  which 
could  not  be  answered,  a  new  trial  might  begrautod?] 
Curtis  V.  Spitty  has  been  reviewed,  and  the  distinc- 
tion taken  that  the  plaintiff  must  succeed  if  it  be  an 
undivided  part.  [^Ghrvtian^  J. — The  plea  in  Merce- 
ron V.  Dowson  was  bad,  because  it  purported  to  be  a 
plea  to  the  entire  action.  That  case  would  have  been 
an  authority  for  yon  if  you  had  demurred  to  the  plea 
traversing  the  power,  but  instead  of  that  yon  took  an 
issue.  As  to  Heap  v,  Livingston,  I  have  been  un- 
able to  discover  any  dictum  of  Holroyd,  J.,  of  the 
kind  attributed  to  him  by  Parke,  B.  Mondhan,  C. 
J] — ^The  question,  I  think,  here  is,  is  the  issue  sup- 
ported by  proof  that  all  the  estate*  and  interest  did 
come  to  the  defendant  and  others?  Christian^  •/*.— 
How  in  this  case,  any  more  than  in  Curtis  v.  Spitty, 
can  it  be  «hown  that  the  whole  estate  came  to  a  party 
who  is  only  possessed  of  an  interest  in  an  undivided 


it  supported  by  showing  it  came  jointly  to  her  and 
othei-s,  so  that  all  could  be  sued  together.  Assnminn; 
we  conclude  there  was  evidence  by  the  letter,  we  would 
hold  the  judge  ouj^ht  to  have  left  the  question  to  the 
jury,  and  suppose  we  are  not  prepaied  to  decide  by 
Merceron  v.  Dowson  in  your  favour,  is  it  a  ca^e  which 
we  onght  to  send  to  a  new  trial,  in  oi-der  that  a  jury 
inay  draw  their  own  conclusions,  or  are  we  to  draw 
conclusions  in  your  favour?  A  judge  taking  the  view 
he  did,  the  effect  may  be  the  defendant  did  not  give 
the  evidence  he  might  Here  he  might  have  called 
the  sisters,  or  offered  himself.  Christian^  J.— The 
defendant  ought  not,  in  that  case,  to  have  concurred 
in  my  reserving  a  point,  with  liberty  to  the  Court  to 
draw  inferences.  Monahan,  C  J, — There  is  often 
great  deference  to  the  opinion  of  the  judge,  and  parti- 
cularly where  that  opiuion  is  in  a  party's  favour. 
Christian^  J. — I  do  not  see  why  the  Court  should  oot 
now  draw  inferences  themselves,  supposing  the  Court 
think  I  was  wrong  in  not  leaving  the  question  to  the 
jury.]  It  is  easy  to  assume  a  letter  which  wonld  be 
an  execution  of  this  power.  Where  there  is  no  deed 
required  or  specific  form,  letters  operate  as  an  execu- 
tion of  a  power. — Sugden  ou  Powers,  pp.  203,  4^/. 
On  any  one  of  these  grounds,  the  presumption  of  a 
grant  inter  vivos^  or  a  title  dei  ived  nnder  the  will,  or 
a  tenancy  in  common,  the  plaintiff  is  entitled  to  suc- 
ceed. As  to  the  second  count  it  is  a  mere  question  of 
evidence.  We  served  a  notice  requiring  production 
of  the  title  deeds.  [^Christian,  J. — That  Is  one  of  the 
difficulties  in  your  case:  that  notice  is  not  on  my 
notes,  nor  anything  to  show  you  called  on  the  oppo- 
site side  to  produce  title  deeds.  If  you  rely  on  acta 
of  ownership,  that  makes  the  j^rtnta/ode  case,  and 
does  not  want  such  a  notice,  but  puts  the  proof  on  the 
other  side;  but  it  is  another  thing  if  jou  are  not  con- 
tent with  that  but  go  on  to  rely  on  assignments  by 
instruments  which  prove  the  title  up  to  a  certain  in- 
strument which  is  wanted.] 

Quin  in  reply. — ^The  most  the  Court  will  do  will 
be  to  send  the  case  down  again,  and  not  draw  an  in- 
ference from  so  meagre  evidence  as  presumption.  Tbey 
will  not  afiirmatively  find  a  fact  from  what  they  admit 
is  only  what  a  jury  might  presume  from.  As  to  the  first 
count— in  Hare  v.  Cator  (Cowp.  766)  the  evidence  was 
that  the  defendant  was  assignee  of  pait  only,  and  that  is 
the  evidence  here.  If  there  never  was  a  case,  it  is 
agreeable  to  common  sense  that  this  was  the  view  the 
judge  should  have  taken.  Our  defence  was,  that  all 
the  estate,  right,  and  title,  did  not  come  to  us.  The 
plaintiff  proves  our  traverse.  He  supports  the  nega- 
tive of  the  issue.  The  decision.in  Merceron  v.  Dow- 
son  does  not  apply,  because  there  was  neither  a  tra- 
verse nor  aoonfession  and  avoidance,  bnt  a  plea  which  was 
not  a  plea  answering  the  whole  canse  of  action.  Ours 
is  a  plea  answering  the  whole  cause  of  action.  ^  As  to 
the  second  count.  [^Monahan^  C.  J. — In  thb  part 
of  the  case,  since  the  defendant  is  charged  as  assignee 
and  since  they  have  proved  steps  bringing  the  property 
down  to  the  tenant  for  lifb,  will  not  evidence  proving 
ion  prove  title?      Christian,  /-—A  landlord 


share?    Monahan,  C  J. — The  question  in  this  case   suing  an  assignee  of  his  tenant  may  make  out  bis  case 


must  be  decided  ultimately  on  principle.    The  qnes 
tion  really  will  be,  what  is  the  meaning  of  the  allega- 
tion that  all  the  interest  came  to  the  defendant?     Is 


in  one  of  two  ways— 1.  By  throwing  on  the  api'**"®?* 
tenant  the  burden  of  showing  he  is  not  the  tenant,  if  he  be 
not.   Another  is  by  assumingon  himself  to  prove  the  ptr- 
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ticolan  of  the  title.  I  am  of  opinion  the  plaintiff  took 
the  latter  ooone,  both  In  pleading  and  in  the  conrse 
be  took  at  the  triaL  Has  he  a  right,  having  gone  so 
lar,  to  filll  back  from  his  nndertaking?  Monahan, 
C.  •/. — Supposing  the  plaintiff  merelj  gave  prima 
fade  evidence,  add  that  yonr  client  produced  a  will 
and  proved  it,  and  proved  possession  in  the  tenant  for 
life,  bnt  did  not  aooonnt  for  how  possession  got  into 
Mr^  Gray,  and  stopped  there?  Christhnj  J. — The 
Court  would  struggle  against  that  because  the  plain- 
tiff  would  thereby  be  taken  bj  surprise:  he  knows 
nothing  of  the  title,]  The  execution  of  a  power  will 
not  be  presumed  from  possession.  IJaonahan^  C.  J- 
— ^Why  not?  What  oliarm  is  there  In  an  execution 
of  a  power?  Chriaiian^  •/'.^Once  a  landlord  has  nn- 
dertdcen  to  prove  the  case,  is  he  entitled  to  any  of  the 
exemptions  of  proof?]  Doe  v.  Reed  (5  B.  &  Aid.  232) 
In  the  present  case  the  possession  was  for  four  years 
only,  and  Christian,  J.,  says  in  his  report  that  the  pos- 
session was  consistent  with  the  power  not  being  exe- 
eated.  There  should  be  stronger  evidence  to  presume 
the  execution  of  this  power.  SkipwUh  v.  Shirley 
(11  Vesey  Junior,  64)  shows  the  dass  of  evidence 
from  which  a  power  is  presumed.  A  charge  was 
made  In  the  books  of  a  solicitor,  that  was  hdd  evi- 
dence of  the  execution  of  the  power,  bnt  the  inference 
was  irresistible.  [KeogK  <A — If  yon  go  to  that,  that 
was  evidence  to  go  to  the  jury.]  As  to  the  letter 
the  word  '*  Representative  "  is  used  in  a  popular  sense. 
As  to  the  variance,  I  refer  to  Savage  v.  Sm&h  (2 
Blackatone,  1101).  If  the  commencement  of  an  Act 
of  Parliament  is  set  forth  it  must  be  proved — Brie- 
tow  V.  Wright  (2  Douglas,  665).  Lord  Mansfield 
said  the  judgment  might  have  been  omitted,  bnt  when 
averred  should  have  been  proved,  and  the  variance 
was  fata] ;  so  here,  when  the  power  was  pleaded  and 
not  proved  the  variance  is  &tai 

Cur.  adv.  vuU. 

May  9. — ^MovABAV,  0.  J. — I  am  delivering  the 
judgment  of  the  majority  of  the  Court.  This  was  an 
action  brought  by  Sir  George  Shee  against  the  defen- 
dant, Julia  Gray,  for  breach  of  covenant  in  a  lease 
made  in  1846.  There  are  two  counts  in  the  summons 
and  plaint.  The  first  states  the  making  of  this  lease, 
and  the  covenant  by  Bernard  Daly  to  keep  in  repair. 
The  lease  was  for  one  life,  or  twenty-one  years.  The 
life  is  In  being.  The  statement  is.  that  all  the  estate 
came  to  the  defendant,  Julia  Ghray.  The  plaint 
seeks  damages  for  the  breach.  The  defence  is,  that 
all  the  estate  and  interest  did  not  come,  &c.,  and  that 
ia  one  of  the  issues.  The  second  count  states  the 
lease — states  that  %•  Bernard  Daly  made  a  will  by 
which  he  devised  to  his  widow  foi  life  the  remainder 
of  all  his  property,  and  after  her  death  share  and 
share  alike  between  his  three  daughters,  in  such  man- 
ner as  she  should  divide  the  same;  and  then  the  alle- 
gation is  that  the  widow  entered  into  possession,  and 
gave  this  particular  portion  to  Julia  Gray.  There 
were  three  issues— h  Whether  the  estate  of  Ber« 
nard  Daly  came  to  the  defendant.  2.  Whether  the 
widow  divided  the  property  among  the  daughters. 
3.  Did  she  give  to  the  defendant  the  property  com- 
prised in  the  lease?  The  drenmstances  were  these: 
The  lease  was  banded  in,  and  was  as  staged.     A  pro- 


bate copy  of  the  will  was  admitted,  and  was  substsn-' 
tially  as  stated  in  the  second  count*  The  parties  aldo 
gave  in  evidence  that  Bernard  Daly  left  his  widow 
and  three  daughters  him  surviving;  that  his  widow' 
continued  in  possession  and  paid  rent;  further  that 
Mr.  Gray  and  Mrs.  Gray,  his  wife,  one  of  the  daqgb* 
ters,  resided  with  the  widow  during  her  lifetime,  and 
after  the  death  of  Mrs.  Bernard  Daly  they  continued  to 
occupy.  Further,  that  shortly  after  her  death  an 
ejectment  was  brought  and  the  premises  were  re* 
deemed  Another  ejectment,  it  appears,  was  brought 
agunst  Julia  Gray  as  tenant  of  the  premises,  and  se* 
veral  other  parties  named  as  under-tenants,  but  who 
were  no  parties  to  that  ejectment.  It  further  ap^ 
peered  that  since  the  death  of  Mr.  Gray  the  property 
had  been  managed  by  one  McDonnell.  It  appeared 
that  in  the  ejectment  the  rent  due  wss  pnid  on  behalf 
of  Mrs.  Gray  either  by  McDonnell  or  by  Mr.  O'Logblen* 
They  were  both  examined  to  show  that  Mrs.  Gh«y, 
and  nobody  else,  exercised  ownership.  The  result  of 
the  eyidence  is  correctly  stated  by  Christian,  J.  It 
was  evident  that  O'Loghlen  was  a  very  unwilling  wit- 
ness; bnt  notwithstanding  that,  neither  the  judse  nor 
any  of  the  jury  had  any  doubt  bnt  that  he  managed 
and  acted  on  the  part  of  this  lady,  bnt  being  her  at- 
torney he  would  not  give  any  evidence  he  could  avcid 
giving  against  her.  Wo  must  take  it,  therefore,  that 
from  the  death  of  Mr.  Gray,  Mrs.  Gray  was  alone  in 
possession  of  this  property,  has  paid,  and  has  received 
the  rents.  It  did  not  appear  what  had  become  of  the 
other  daughters.  On  the  evidence  nobody  knows  any- 
thing about  them.  It  is  said  they  were  nuns  in  a 
convent  in  Sligo,  bnt  no  evidence  was  given  of  it^  and 
it  is  natural  for  counsel  on  one  side  to  dravi:  one.  in- 
ference, and  the  other  another.  Bnt  from  I8d!9  up 
to  this  action  this  Udy  was  in  possession,  paid  the 
rent,  and  was  treated  as  tenant  by  the  landlord.  A 
document  was  given  in  evidence,  a  lett.er  of  14th  Jan. 
IbbO,  wntten  by  the  lady  to  Sir  George  Shee-^ 
*^Sir, — As  representative  of  my  father,  fto.,  un- 
less yon  give  me  a  longer  lease,  I  regret  that  my 
circumstances  will  not  allow  me  to  act  as  I  would.^ 
She  makes  no  allusion  to  her  sisters  as  being  joint 
tenants.  She. asks  for  herself,  and  says  her  circum- 
stances are  sucb,  &c.  It  may  be  worth  while  to  refer 
to  the  recent  change  of  the  law — I  mean  that  made 
by  the  Statute  of  Limitations.  Formerly  the  possea- 
sion  of  one  joint  tenant,  or  of  one  co-parcener  waa  the 
possession  of  the  other.  But  as  we  had  to  remark 
in  a  recent  case«*  it  is  no  longer  so.  Therefore,  we 
have  this  person  solely  in  possession  representing  her- 
self as  the  owner,  paying  the  rent,  and  treated  as  the 
tenant  in  bringing  tbb  ejectment  against  her  alone. 
The  case  made  at  the  trial  was  this.  It  is  not  con- 
troverted that  if  there  was  only  one  count,  the  first, 
the  facts  I  have  stated  would  be  ample  evidenccb  .and 
nnexplained  wonld  be  conclusive.  But  the  allegation 
was  this — Since  yon  have  not  contented  yourself  with 
that,  but  in  the  second  count  decUre  that  this  Udy  de- 
rived by  an  appointment  tinder  the  will,  yon  are  boun4 
to  show  that  the  mother  gave  the  premises  as  seated. 
No  authority  has  been  cited  for  that  that  I  am  aware 
of,  vis.,  that  because  two  counts  make  the  case  dif- 
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ferently.  the  party  is  precladed  from  reljing  on  one. 
The  majority  of  the  Court  think  the  ecn^nd  coant 
.  makes  no  difference  in  the  efficacy  of  the  first.     We 
were  referred  to  a  CA^e  showing  that  very  little  evi- 
di.*DCi^  is  safficieut.  ~  Doe  v.  WUliafM  (6  B  «&  0.,  4 1 ). 
The  facts  of  that  case  were,  the  defendant  had  been 
tenant  from  year  to  year  of  the  plaintiff.     In  the  year 
ldl9  the  defendant  ceased  to  occupy;  he  put  his  son- 
in-law  into  possession.     The  mn  in  law  occupied,  and 
the  ejectment  was  brought  some  five  or  six  years  af- 
Y  terwards,  dn -ing  which  no  rent  had  been  paid  by  any- 
body.    Notice  was  served.    The  former  tenant  applied 
for  leave  under  the  ordinary  rule  to  defend.     There  waa 
no  evidence  that  the  Undlord  ever  recognised  Williams, 
or  that  Williams  recognised  him  as  landlord.  The  Court 
refused  the  rnle,  on  the  ground  that  it  was  for  the 
person  in  pos8e;$siou  t<i  show  the  relation  of  landlord 
and  under-tenant  existed      They  held  the  mere  pos- 
session was  ample  evidence  on  which  the  jury  might 
act.     A  case  in  6  \faule  i&  Selwyn,  1 10,  is  there  re- 
ferred to.     A  stronger  case,  it  appears  to  me,*in  the 
Tiew  we  take  of  the  present,  because  it  appears  there, 
as  here,  the  plaintiff  did  not  rest  on  possession,  but 
went  on  to  prove  deeds  and  documents  to  show  thc^ 
defendant  was  assignee  of  the  term;  and  because  he 
proved  some  of  the  steps,  though  not  all.  the  Court 
held  possession  sufficient.     An  ejectment  was  brought 
by  a  party  who  had  purchased  under  an  execntion. 
The  plaintiff  showed  first  that  the  lease  was  made  to 
the  defendant's  father.     He  showed  the  father  made  a 
will,  and  by  it  the  property  was  vested  in  an  elder 
brother  of  the  defendant;  bnt  he  was  nnable  to  show 
how  the  title  went  to  the  party  in  possession.    He  did 
produce  some  dooament  relating  to  other  property,  in 
which  this  man  recited  be  was  representative  of  the 
one,  bnt  not  of  the  other.    The  Court  held  (and  it 
was  a  case  in  which  the  plaintiff  was  making  title  to 
the  leasehold)  that  having  shown  the  existence  of  the 
term  and  this  party  in  possession,  it  was  the  duty  of 
the  Court  as  against  him  to  assume  that  his  po^^aesaion 
was  lawful  as  assignee  of  the  term,  and  though  he 
described  himself  as  representative  of  the  one,  the  Court 
would  presume  in  addition  that  he  was  administrator 
de  bows  non  of  the  other,  or  had  acqnii*ed  some  inte- 
rest making  his   possession  legal.     The  principle  of 
that  is  applicable  to  the  present.     In  the  present  case 
the  letter  and  the  possession  and  the  payment  of  the 
rent  were  ample  to  supply  what  was  required,  not- 
withstanding a  title  was  derived  under  the  will,'  and 
notwithstanding  that  under  the  will  some  title  might 
exist  in  the  sisters.   A  case  I  fonnd  only  on  Saturday 
is  Dowe/l  V.  Dignan,  (Batty's  Reports,  698.)  Thfit  was 
an  action  of  covenant  for  non  payment  of  rent.  'As 
here,  the  allegation  was  that  all  the  esute  of  the  de- 
ceased tenant  came  to  the  defendant.    It  appears  that, 
as  here,  the  parties  were  not  satisfied  with  that,  bat  set 
to  mannfactnring  a  special  count;  that  the  tenant  died 
aelsed  of  the  premises,  and  left  the  defendant,  his 
beir-at-law,  special  occupant.     It  then  stated  that  he 
entered  into  possession,  and  being  in  possession  be  was 
liable  to  pay  the  rent:  that  is  the  substance  of  it* 
The  traverse  was  as  here  that  the  estate  of  the  lessee 
did  not  come  by  assignment.     Another  traverses  that 
the  defendant  did  not  enter  as  alleged  as  special  ooca- 
pant.    The  case  went  to  trial      The  plaintiff,  to  sus- 
tain hil  case,  gare  in  evideoco  the  death  of  the  tenant 


He  attempted  to  prove  the  present  defendant,  who 
was  the  elder  brother,  entered  into  poshossion.  In 
that  he  failed,  and  as  in  the  present  ca.'^e  there  waa  a 
period  of  four  or  five  years.  There  were  two  issnea. 
1.  If  the  defendant  had  entered  into  |H>s8(*ssioM  ?  It 
was  found  he  had  not  exercised  or  claimed  any  owner- 
ship. 2.  Did  the  plaintiff  deal  with  the  yonngur  bro- 
ther as  tenant?  The  jury  fonnd  that  he  (tid.  Ihe 
question  was,  how  was  the  verdict  to  be  entered  above. 
There  was  a  very  elaborate  judgment  of  Bnshe.  CI., 
laying  down  that  till  he  did  some  act  showing  his  ac- 
ceptance of  what  was  given  him,  he  was  not  special 
occnpant,  &o,  it  that  be  «to,  where  would  the  plain- 
tiff be  i^  he  brought  .hia  ejectment  against  the  two 
sisters,  who  are  said  to  be  immured  in  a  convent? 
He  would  give  evidence  he  brought  an  ejectment 
against  Mrs.  Gray  as  the  sole  terant;  that  she  repre- 
sented herself  as  snch;  that  she  asked  to  have  the 
lea^e  renewed  to  hersiclf.  How  could  he  bring  an  ac- 
tion on  this  evidence  against  the  three?  Because  in 
that  case  the  decision  was  this,  that  for  special  occn- 
pancy  no  deed  was  necessary.  It  occurs  to  ns  there 
was  not  only  evidence  to  be  submitted  to  the  jury,  bat 
of  that  character,  clearly,  I  should  »ay.  convincing  that 
this  lady  was  the  owner  of  the  whole  of  this  property, 
though  it  were  necessary  to  suppi^se  the  estates  of  the 
CO  tenants  to  be  extinguished.  If  it  rested  there,  jve 
think  there  was  a  miscarriage  at  the  trial.  There  u 
another  view,  which  for  myself,  and,  I  believe,  for 
the  othT  members  of  the  Court,  I  may  say  has  given 
us  anxious  consideration,  viz.,  whether  there  wasaqnea- 
tion  at  all  for  the  jury,  and  whether,  if  this  lady  said 
she  was  tenant  in  common,  whether  she  should  not 
have  pleaded  in  abatement,  and  verified  by  affidavit. 
It  is  necessary  to  consider  elementary  principles  a  lit- 
tle. The  general  rule  is  this,  that  if  a  tenant  in  com- 
mon sues,  or  is  sued,  or  if  one  of  several  parties  is 
sued,  he  cannot  object  that  other  parties  ought  to  sne 
or  be  sued,  except  by  plea  in  abatement  If  yon  sne 
half  a  dozen,  they  cannot  object  at  the  trial  nnder  the 
plea  that  the  half  dozen  did  not  do  ttie  thiugs  com- 
plained of.  Bnt  if  it  be  pleaded  that  A.  B.  did  a  thing, 
it  is  not  inconsistent  to  show  that  A.  B.  and  others 
did  i^  The  same  rnle  applies  to  tenants  In  common 
of  landed  property.  There  is  an  express  decision  to 
that  effect— W^t/^iiMon  v.  Haygarth  (12  Q.  B.  837). 
The  Court  held  the  defence  was  only  the  subject  of  a  plea 
in  abatement.  It  occurs  to  ns  that  there  are  cases  de- 
ciding the  present  point.  I  refer  principally  to  Met- 
ceran  v.  Dawson,  reported  in  5  B.  &  C,  and  in  8  D. 
&  Ry.,  and  it  will  be  necessary,  m  conseqnenoe  of  an 
observation  made  by  Mr.  Bonrk^  to  refer  to  both  re- 
ports. That  was  an  action  of  covenant.  The  dech^ 
ration  averred  that  ail  the  interest  came  to  the  defen- 
dant, and  that  the  premises  were  ont  of  repair.  The 
same*  substantially,  as  the  present  The  first  plea 
was  non  est  factum — ^the  second,  acth  non,  becanse 
before  December,  1819;  there  were  tenants  in  common 
of  one-half  of  the  premises,  and  the  defendant,  as 
tenant  in  common,  was  entitled  only  to  one-sixth;  at 
one  time  one-sixth,  and  at  another  time  one  third. 
The  substance  of  the  plea  was,  that  the  defendant  was 
only  in  possession  as  tenant- in-common,  and  that  plea 
was  demurred  to.  The  demurrer  was  argned  at  great 
length,  and  Hare  r,  Cator  was  dted.  Bayley,  J., 
says,  ''  I  hare  no  donbt  this  plea  is  bad.'*    Then  he 
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goes  on,  **  The  question  is,  whether  the  defendant, 
Duder  each  circamstances,  is  liable  to  be  charged  io 
the  mauuer  now  attempted,*'  and  then  be  refers  to 
Hare  v.  Cator^  and  says,  **  He  should  have  pointed 
out  the  other  persons  liable,  and  then  the  plaiutitiT  might 
have  been  compelled  to  include  them  in  his  declaration.^' 
Hoh-ojd,  J.,  as  reported  in  Dowl.  &  Ry.  p.  268,  sa}  a, 
*'  He  might,  no  donbt,  have  pleaded  that  there  were 
other  persons  who  were  by  atssignmeut  jointly  wi.h 
himself  in  the  possesion  of  other  parts;  bat  then, 
SQch  a  plea  roa«t  be  in  abatement  and  not  in  bar/*  The 
words  in  Bamewall  and  Greswell  are  sabstantially  the 
same,  bat  not  so  precisely.  Curtis  v.  Spittif  was  thi<s. 
The  plea  was  similar  to  that  in  this  case,  and  in  the 
case  in  BarnewaJl  and  Greswell.  The  Court  distin- 
guished the  case,  and  brought  it  within  the  authority 
of  Hare  v.  Catur^  on  the  ground  the  party  had  an 
uudtvided  interest  in  the  entire.  I  confess  I  think 
even  there  the  judges  seemed  to  entertain  some  little 
doubt  as  to  the  propriety  of  their  decision ;  though 
I  should  follow  it,  but  they  say  the  question  inay  be 
put  by  either  party  on  the  record  if  brought  on  again. 
The  question  is,  how  have  these  cases  been  actetl  on  ? 
What  rule  is  established  in  England  as  to  the  course 
to  be  taken  where  one  of  several  joint  tenants  or  te- 
nants in  common  is  sued,  leaving  out  the  others? 
We  were  referred  to  Heap  v.   LioingHon   (11  M.  & 


that  was  a  mistake,  and  I  fear  judi.  ial  usage  does  not 
warrant,  me  in  su  doing,  which  i  greatly  regret.     Of 
the  twu  quostions  one  is  the  proper  division  ut  respon- 
sibility between  judge  and  jury.    That  is  th^  principal 
question  in  the  cd.se:  that  on  which  the  liberty  was 
reserved,  and  on  which  the  conditional  order  wss 
taken.     Did  the  plain titf  give  evidence  in  support  uf 
the  issue,  so  that  he  had  the  right  to  have  it  left  to 
the  jury?     I  will  afterwards  say  something  on  the 
other  point,  viz.,  admitting  the  defendant   was  only 
tenant  in  common,  what  would  have  been  the  plain- 
tifTs  rights.     As  to  the  first  question.     It  was  con- 
tended by  the  plaintiff  that  his  position  at  the  trial 
wa5  different  under  the  first  count  and   under  the  se- 
cond count.     In  my  opinion  all  such  difference  was 
avoided  by  the  coarse  taken  at  the  trial.     When  tne 
death  of  the  testator  was  proved,  and  the  death  of  the 
.  widow,  the  plaintiff  established  that  on  the  happening 
I  of  the  latter  event  the  defendant  became  seised  of  an 
I  undivided  third,  but  had  no  interest  in  the  other  two- 
thirds.     He  put  himself  ont  of  Court  on  both  counts, 
\  unless  he  showed  that  these  two  thirds  came  to  and 
,  vested  in  her  by  proof  of  conveyance,  or  by  proof  of  an 
j  execution  of  the  power.    The  question  at  the  trial  was 
I  and  now  is,  did  the  plaintiff  wive  legal  evidence  of  the 
I  execution  of  the  power?     When  the  plaintiff  gave  a 
will  in  evidence,  he  precluded  himself  from  raising  the 


W.,  896).  That  was  an  action  of  covenant.  The  {  point  that  the  same  testator,  by  an  act  ivter  vivoe^  had 
deflendant  pleaded  there  were  joint  tenants,  that  the  j  parted  with  the  same,  Le^  that  the  will  was  a  nullity, 
estate  of  the  said  J.  S.  vested  in,  &c.,  who  became  |  He  was  bound  to  complete  the  chain  which  he  proved 
and  continued  to  be,  ^     There-  was  a  demurrer  to  |  in  part. — 2  Phillips  on  Evidence,  150,  where  a  cas^e  in 


the  form  of  the  plea,  and  it  was  said  the  manner  in 
which  the  joint  tenancy  was  created  ought  to  be  set 
out  more  minnttly.  The  Court  said,  (in  other  woids,) 
it  oonld  not  be  a  plea  in  bar;  it  is  properly  a  plea  in 
abatement,  and  being  so,  thero  is  an  informality  in  it  for 
which  we  give  judgment  against  it.  There  was  some 
antiquarian  research,  some  clever  person  having  dis" 
covered  the  meaning  of  per  my  et  per  tout  There  is 
another  matter — the  opinion  of  the  Bar  in  England. 
The  resoit-of  the  cases,  and  how  they  are  understood 
in  England,  will  be  found  in  2  Wms.  Saund.  181,  note. 
Therefore,  in  the  present  case*  if  the  matter  rested 
merely  on  this,  that  this  bdy  should  b?  assignee  of  the 
«  bole  interest  in  conseqneuce  of  the  matter  not  being 
submitted  to  the  jury,  and  notwithotanding  that  leave 
has  been  reserved  to  us  to  draw  iuferences.  and  that  the 
jary  would  have  drawn  inferences  if  I  thought  that  ma- 
terial, personally  I  would  think  it  hard  not  to  give 
this  lady  the  opportunity  of  going  back  to  the  jury. 
B|it  if  I  take  the  right  Tiew  of  that  case  in  Meeson 
and  Welsby,  there  was  no  question,  for  that  should 
have  been  pleaded  in  abatement  and  not  in  bar.  The 
plea  might  have  been  demurred  to.  We  do  not  say 
it  would  benefit  this  lady,  and  with  respect  to  merits 
and  justice,  all  is  against  her.  What  is  the  case? 
She,  and  she  alone,  is  in  possession;  she,  and  she 
alone  pays  rent;  and  her  case  is,  that  her  sisters,  who 
do  notappear  tohave  meddled  with  the  property,  should 
be  jomecL 

GmuffnAK,  J. — It  would  have  been  very  agreeable 
to  me  to  have  lef^  the  disposing  of  this  case  to  the 
Lord  Chief  Jostice,  and  I  thought  at  one  time  I 
would  have  been  able  to  do  so,  because  I  thought  it 
was  argnud  while  I  was  occupied  elaewhere.    I  find 


2  Bos.  &  Pul.  461,  is  cited.  Now  that  does  nof  refer 
only  to  derivation  of  title  in  pleading,  but  also  in  state- 
ment and  proof  at  the  trial.  The  reason  of  the  rule 
which  prima  fade  enables  a  Undlord  to  rely  on  the 
possession  of  the  defendant  is,  that  he  may  be  igno- 
rant of  how  the  premises  came  to  the  defbndant;  but  . 
if  the  landlord  knows  beforehand  how  they  did  come, 
the  reason  of  the  rule  ceases.  The  object  of  the  rule 
is  to  relieve  the  landlord  from  ignorance,  and  not  to 
relieve  him  from  proving  a  title,  every  step  of  which 
he  knows.  No  ease  exists,  and  none,  I  believe,  could 
be  cited,  in  which  a  landlord,  having  proved  a  title 
step  by  step  up  to  a  certain  instrument,  was  held  to 
be  under  any  exemption  as  to  that  insti  ument.  I 
say  that,  not  forgetting  two  cases,  one  of  which  I 
overlooked — the  other  the  Chief  Justice  was  kind 
enough  to  mention  to  me.  The  former  does  not  affect 
the  argument.  It  was  a  case  where  a  purehaser  un- 
der a  jl  ^o.  brought  an  ejectment.  It  appeared  there 
was  a  hitch  in  the  derivation  of  title,  because  though 
there  was  administration  de  home  nofi,  there  was  not 
an  administrator  of  the  original  lessee  himself.  There 
was  a  defect  in  it  then;  but  remember  this — there 
was  evicience  the  party  was  paying  rent  to  the  land- 
lord. Whatever  term  he  had,  the  sheriff  bad  a  right 
to  sell,  and  give  possession  of  to  the  purchaser;  and 
therefore  possession  of  some  kind  was  suflScient  to 
sustain  the  title.  But  where  the  landlord  knows  the 
title  from  the  commencement  of  the  action,  comes 
prepared  to  prove  it  up  to  a  certain  point,  this  is  not 
an  authority  that  he  is  under  any  different  rule  from 
the  ordinary  one.  As  to  Dowell  t.  Dignan^  tlie 
difficulty  I  have  is  to  perceive  its  bearing  on  the  pre- 
sent case.  The  action  was  on  a  lease /)«r  autre  vie^ 
ivng  the  defendant  in  one  count  as  special  occupant. 
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There  was  another  which  charged  him  generally  with 
the  estate  having  come  to  him  by  assignment*      It 
turned  oat  he  never  went  into  possession,  and  the  case 
in  that  connt  was  pat  out  of  the  case,  but  the  argu- 
ment before  the  Queen's  Bench  was,  whether  his  pos- 
session as  special  occupant  was  not  such  that  the  law 
cast  the  estate  with  its  responsibilities  on  him.  Where 
the  case  touches  the  present,  is  to  my  mind  incompre- 
hensible.   It  was  said  the  plaintiff*  would  have  failed 
against  the  three,   but  it  is  forgotten  he  had  the 
will,  and  proved  it  on  the  trial,  by  which  title  was  de- 
duced into  them,  and  therefore  it  would  be  as  tenants 
in  common,  and  not  as  special  occupants.     The  plain- 
tiff deduced  the  title;  one  step  more  was  necessary  to 
complete  the  proof— a  due  execution  of  the  power. 
No  doubt,  under  the  will,  the  three  became  tenants  in 
common  of  the  testator^s  property,  including  the  lease- 
hold in  question,  subject  to  the  power  in  the  mother 
to  alter  this,  and  she  might  have  given  other  property. 
There  is  a  serious  question,  if  the  widow  had  not  an . 
unlimited  power  of  expenditure  during  her  lifetime. 
Two  things  were  necessary  to  give  the  whole  to  Mrs. 
Gray — 1.  That  there  was  other  property  for  the  other 
sisters.   2.  That  such  a  power  was  so  exercised.   There 
is  no  evidence  that  Bjmard  Daly  left  any  property 
bat  these  lands — still  less  that  any  was  in  existence  at 
the  widow's  death.  To  give  the  whole  would,  I  think, 
have  been  a  void  exercise  of  the  power.  Suppose  that  dif- 
ficulty removed,  how  was  the  exercise  to  be  proved? 
It  was  argued  that  a  mere  division  of  the  property  with- 
out writing  would  be  sufficient,  bat  that  was  abandoned, 
and  it  was  admitted  a  writing  of  some  sort  would  be 
necessary.     How  was  he  to  give  that?    The  ordinary 
mode  was  open  to  him;  he  might  know  where  it  was 
to  be  found.    It  was  of  recent  existence.     It  must 
have  been  in  the  possession,  power,  or  prjcurement  of 
the  defendant  or  her  sbters.     He  might  have  served  a 
aubpcena  duces  tecum^  and  he  might  have  exhibited  In- 
terrogatories to  her  under  the  Common  Law  Prooa- 
dnre  Act.    These  are  the  ovdioary  meaamres  which  a 
suitor  moat  take,  and  if  these  foil,  he  must  take  his 
remedy  against  those  who  have  disobeyed  the  aubpcma 
duces  tecum.    Notice  to  produce  was  not  given  in  evi- 
deuce^    Notice  to  produce  all  documents  was,  but  that 
is  not  sufficient,  and  on  my  notes  of  the  trisJ  no  such 
n6tice  appears.    Withont  an  effort  to  procure  the  do- 
cument, the  plaintiff  relied  on  a  presumption  to  be 
deduced  from  acts  of  the  defendant  dealing  with  the 
possession  for  foiir  years.     Suppose  they  showed  pos- 
session of  the  defendant  and  exclusion  of  the  sisters, 
I  wish  to  know  if  by  the  laws  of  evidence  title  can  be 
proved  in  that  way.    The  judge  should  tell  the  jury 
they  must  be  satisfied  such  an  instrument  existed.   It 
is  not  like  a  grant  being  presumed  from  twenty  years' 
possessions^  though  the  jury  think  such  never  existed. 
The  jury  must  find  it  as  a  fkct     Was  it  ever  thought 
of  that^uch  ^  presamption  conld  be  founded  on  foar 
yeiM^  possession?    We  are  opening  a  new  chapter  in 
the  law  of  evidence.     I  know  of  no  book  in  which  it 
was  ever  suggested  that  possession  for  less  than 
twenty  years  conld  presume  title,  especially  if  there 
was  no  effort  to  produce.    The  duty  of  determining 
what  thd  character  was,  lay  with  the  jnc'gd,  and  not 
with  thejury.     There  is  hardly  i  namber  in  thii  Bug 
liib  R6|kirl's  wDich  does  not  Uy  down  that  a  jadge 


does  not  discharge  his  dnty  unless  he  jndgea  the  whole, 
and  sees  if  there  be  a  case  for  thejury.  The  safe 
rule  is,  that  if  all  be  as  consistent  with  a  positive  as  a 
negative,  it  is  his  duty  to  interfere.  In  Wheeltan  t. 
HardUy  (8  B.  &  B.  263)  it  is  said  that  «« modem 
cases  have  established  that  where  the  party  on  whom 
the  onus  ties  of  proving  an  allegation  gives  evidence 
as  consistent  with  one  view  of  the  ease  as  the  other, 
he  fails  in  his  proof."  The  question  is,  what  was 
the  evidence  here?  Mrs.  Daly  was  tenant  for  life, 
resided  on  the  premises.  She  died  in  March,  I859* 
The  defendant  and  her  two  sisters  became  tenants  in 
common.  The  acts  relied  on  by  the  plaintiff  done  by 
the  defendant,  were  some  parol  some  in  writing.  The 
former  amount  to  this,  that  the  defendant  and  her 
husband,  and  then  herself  farmed  the  lands;  autho- 
rized one  M'Doonell  to  collect  the  rents,  and  whatever 
he  received  he  paid  over  to  O'Logblen.  There  is  no 
evidence  as  to  the  other  two  tenants  in  common,  what 
they  were,  where  they  were,  or  what  other  property 
there  was.  If  so,  are  we  driven  to  the  presamption 
of  some  instrument  toming  the  possession  in  common 
into  a  sole  possession?  Why,  they  are  the  very  acts 
a  tenant  in  common  has  a  right  to  do.  Each  tenant 
in  common  is  entitled  to  the  possession  of  the  whole. 
The  Statute  of  Limitadoos  makes  not  the  slightest  differ- 
ence. It  operates  on  nothing  except  the  limitation  of  ac- 
tions. It  is  a  dead  letter  till  twenty  years  have  mn. 
Only  four  have  mn.  Its  effect  is  withont  altering  the  dis- 
tinction between  joint  tenants  and  tenants  iu  com- 
mon. I  must  say  the  Statute  of  Limitations  has  do 
bearing.  How  then  do  yon  advance  yourself  to  proof? 
The  tenancy  in  common  is  destroyed  hy  acts  which 
are  the  acts  which'  a  tenant  in  coommmi  haa  a  right  to 
do.  As  to  the  letter  and  the  redemption.  ,So  fi»  at 
these  were  acta,  the  obaervaciona  I  hare  made  are  ap- 
plicable to  them;  for  a  tenant  in  common  may  ask 
for  a  renewal,  and  may  redeem  the  premises  from  evio- 
tk>n.  It  is  said  they  were  admissions.  This  is  putting 
them  on  a  substantial  basis  of  their  own.  Here,  again, 
we  are  in  danger  of  making  formidable  invasions  on 
the  established  rules  of  pnio^  la  thia  doeomeat  an 
admicsion  by  whieh  thia  misehig  deed  aajr  bt  <&- 
pensedwith?  ^/bttsris  v.  jPon^  (6  M.  ^  W.  699) 
was  strongly  disapproved  of  in  8  Ir.  Law  R.  385, 
and  is  severely  criticiaed  iu  Taylor  on  Evidence.  But 
it  would  be  going  beyond  that  to  hold  that  this  ad- 
mission is  to  be  token  as  evidence  di^|)onsing  with  all 
necessity  for  the  sKghtest  step  in  the  way  of  proof. 
Turn  to  the  documents,  and  see  if  there  is  anything 
more  inconsistent  with  anything  but  a  tenancy  in 
common.  She  speako  in  her  own  naliie ;  she  does  not 
meniion  her  sisters — but  these  words  must  be  taken  in 
reference  to  the  matter  in  hand — a  renewal;  fbr  that 
each  tenant  represented  the  others.  It  is  not  till  the 
renewal  is  prepfired  that  the  others  need  be  men- 
tioned at  alL  With  perfect  propriety  she  may  say  she 
does  represent  the  lessee,  fbr  she  does  it  fbr  that  par* 
pose.  As  to  the  plaint  in  the  ejectment,  it  is  futile  |o 
found  anything  on  that.  Mra.  Gray  and  some  other 
thirty  persons  are  named.  Defendant  or  defendaaks 
are  named  promiscuoosly:  it  may  be  an  error.  Bot 
she  never  saw  this,  she  is  not  connected  with  that. 
We  may  assume  0'Lo|^len  by  her  antboriQr  redeemed 
>  the  prMnises.    Thns  attods  tho  eyidence.    Mrs.  Ony 
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farmed  the  land»  applied  for  a  renewal,  and  redeemed 
the  premises  fVom  eviction.  Uow  can  these  things 
found  a  prpSQmption  that  she  ceased  to  be  tenant  in 
common  ?  lliis  will  be  a  good  test.  Suppose  the  sisters 
brought  an  ejectment  against  her  and  she  filed  defence 
onder  the-2IOth  section  of  the  Common  Law  Proce- 
dure Act,  and  admitted  a  right  to  two- thirds  in  them. 
If  the  plaintiffs  went  on  they  should  prove  an  actual 
ouster.  If  they  only  proved  what  is  here,  could  that 
justify  a  judge  in  telling  a  jury  there  was  evidence  of 
an  ouster?  If  not,  how  then  here?  It  is  said  the 
defendant  might  have  been  examined.  The  answer 
is,  the  proof  was  on  the  plaintiff.  He  was  bound  to 
prove  by  the  ordinary  modes  of  evidence.  1.  The  power 
b  not  shown  to  have  arisen ; — there  is  no  proof  of  a 
power  properly.  2.  There  b  no  evidence  of  an  instni- 
ment  executing.  3.  Four  years  are  not  in  law  suffi- 
cient to  found  a  presumption  of  a  deed.  4.  The  pos- 
sesttion  is  as  consistent  with  one  as  the  other.  To 
have  left  this  question  would  have  been  to  have  shifted 
on  the  jury  that  which  I  ought  to  have  myself  decided. 
A  question  of  some  interest  to  legal  minds  remains. 
I  do  not  think  it  worth  while,  to  consider  whether  with 
regard  to  form  and  procedure,  the  plaintiff  can  be 
allowed  to  bhift  his  ground  at  the  last  moment. 
There  might  have  been  a  demurrer.  There  might 
have  been  a  request  for  a  direction.  He  did  not  do 
that,  but  on  another  giound  asked  for  a  direction,  and 
failing  that  to  have  leave  reserved.  I  know  of  no 
ground  not  reserved  at  the  trial,  on  which  a  new  trial 
ought  to  be  granted,  but  I  will  not  dwell  on  that. 
The  averment  of  assignment  was  traversed,  and  an 
Usne  taken.  The  question  is,  if  that  averment' 
waa  proved,  by  showing  that  all  the  estate  in 
one  undivided  one  third  came  to  the  defendant, 
while  the  rest  came  to  two  other  persons.  The  pro- 
position seems  like  a  mere  solecism  in  language.  The 
re^nlt  of  the  case  of  Hare  v.  Catar  is  absorbed  into 
Curtis  V.  Spkty,  Merceron  r,  Dowson  is  the  deci- 
sion on  which  the  plaintiff  rests  his  argument.  That 
did  not  go  on  a  variance  in  proof,  but  on  a  demurrer. 
If  the  case  had  gone  to  trial,  this  very  case  would 
have  been,  and  the  very  question  have  arisen,  if  the 
plaintiff  was  not  put  out  of  Court,  the  moment  the 
defendant  was  proved  to  be  assignee  only  of  an  undi- 
vided part.  But  he  pleaded  a  third  plea.  [His 
Lordship  stated  it.]  It  was  demurred  Us  and  the  de- 
murrer was  allowed  by  the  Court,  on  the  obvious 
ground,  that  the  plea  was  pleaded  to  the  whole  action, 
and  was  no  answer  to  it  The  defendant  should  have 
pleaded  in  abatement  the  non- joinder,  and  then  the 
landlord  should  have  amended.  That  special  plea  was 
plainly  bad,  but  the  decision  is  no  authority  on  what 
would  have  been  if  the  parties  had  gone  to  trial  on 
the  second  plea.  Therefore*  Merceran  v.  Dowaoru 
is  no  authority,  wkiatever  ground  it  may  afford  for  in- 
ferential argument.  Curtia  v.  SpiU]^  came  much 
nearer  to  this  case.  There  was  no  special  plea. 
There  was  a  traverse,  and  an  issue  on  that  traverse. 
The  case  came  before,  the  Court  on  the  ground  of  a 
▼arianoe.  The  argument  was  this:  this  case  is  the 
same  as  Mirceron  v.  Dowson.  The  defendant  can- 
not plead  in  bar  at  ail  The  Cqnrt  said,  we  will  not 
decide  whether  the  facte  are  the  flame  as  m  Mirceron 
T.  Dowson,  because  assuming  that  divided  and  undi- 


vided are  the  same,  it  b  the  difference  in  pleading 
which  makes  the  whole  difference.  I  refer  to  the 
judgment  of  Tindal,  CJ.  in  that  case.  p.  759-  He 
considers  the  proposition  of  the  plaintiff,  and  says  it  b 
not  settled  by  decisions.  Then  he  says,  'Mf  the  propo- 
sition of  the  plaintiff  be  the  law,  then  the  lessor  would 
ha%'e  had  a  good  cause  of  action,  &c.,"  and  the  question 
might  be  raised  by  demurrer,  just  as  here  the  objection 
might  have  been  raised  by  demurrer,  on  the  ground 
that  the  tenancy  in  common  is  admitted,  and  that  all 
the  rest  is  immaterial — a  statement  that  all  the  es- 
tate came  is  immaterial,  if  a  part  b  sufficient  to  sus- 
tain the  case.  The  plaintiff  has  thought  proper  to 
take  issue  on  what  thi  defendant  tenders,  and  he  must 
stand  or  fall  by  the  result.  One  ought  to  be  satisfied 
that  if  the  judges  who  decided  Merceron  v.  Dowson^ 
had  before  them  the  pleadings  which  were  in  Curtis  v. 
Spitty,  they  would  have  decided  the  former  as  they 
did  the  ktter,  for  the  judge  puts  Curtis  v.  Spitiy  in 
the  very  predicament.  I  cannot  see  the  possibility  of 
holding  that  under  the  terms  of  thb  issue,  the  differ- 
ence can  be  of  any  importance.  There  is  only 
one  unity  between  tenants  in  common,  that  of  pos- 
session. That  is  the  difference.  There  is  unity 
of  title  and  estate  in  joint  tenants.  Bnt  a  ten- 
ant in  common  has  no  estate  or  interest  in  any- 
thing bnt  his  own  undivided  part.  The  only  thing 
he  has  in  the  whole  b  possession.  *'  There  is  only 
one  unity  between  tenants  in  common.'' — 2  61a.  Com. 
c.  12.  The  one  is  seised  of  nothing  bnt  of  a  whole. 
The  other  b  sebed  of  nothing  bnt  of  a  part.  What 
then  is  the  difference  between  thb  and  Curtis  ▼. 
SpHtyf  I  hope  I  have  shown  that  Msrceron  v.  Douh 
son  is  no  authority.  But  the  duAwn  of  Parke,  B., 
in  Heap  v.  Livingstone^  has  been  referred  to.  Parke, 
B.,  used  the  language  used  by  the  counsel,  *^  Bnt  in 
thb  case  the  defendant  does  not  take  part  of  the  estatoi'' 
(it  is  not,  does  not  take  part  of  the  land)  ^'  he  is  seised 
per  my  et  per  tout "  in  the  whole.  And  this,  it  is 
said,  amonnts  to  a  dictum^  thai  an  issue  such  as  that  in 
Curtis  v.  Spitty  could  be  proved  by  tenancy  in  com- 
mon being  proved.  It  would  only  be  a  cUctum  if  it 
did  mean  that  and  would  not  bind  this  Court;  but  it 
does  not  mean  that.  It  b  expressly  confined  to  the 
case  before  him.  His  reason  for  saying  it  would  not  be 
ruled  by  Curtis  ▼.  Spitty  is,  that  the  party  b  seised /Mr 
my  et  per  tout,  I  si^,  that  in  this  case  the  defendant 
does  take  part  of  the  estate  and  b  not  seised  per  my 
etper  tout^  and  Curtis  v.  Spitty  does  apply.  It  b 
material  to  observe  that  when  Parke,  B.,  says  Curtis 
v.  Spitty  is  contrary  to  a  dktumoi  Holroyd,  J.,  he  is 
mbtaken.  I  have  not  the  volume,  I  sent  for  it;  I 
cannot  find  the  dictum^  and  therefore  I  say  Parke,  B. 
was  under  the  difficulty  of  accounting  for  the  dic^m 
of  such  a  careful  judge  as  Holroyd,  J.  As*  to  the 
note  which  has  been  referred  to»  it  is  simply  an  erro- 
neous representation.  I  dissent  from  the  notion  that 
the  incorrect  note  of  a  text  writer,  even  though  he 
afterwards  beoomes  a  jodge,  is  to  be  taken  as  etating 
the  opinion  of  the  Bar  of  £ngbnd. 

RvkdbsoUiU. 
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Conrt  of  Sllyiniralt|). 

CB«pAiit4  hj  WiUitm  ObMmn&j,  Katy  BanlaUii-ilJUw.} 

The  Swan. 

CoUinon-^Lighia — The  Merchant  Shipping  Acty  17 
^  18  Vict,  cap.  lO^^Appealto  Court  oj  Deie- 
gates — Costs* 

In  a  suit  for  collision  to  recover  damages,  as  in  the 
case  of  a  total  loss,  the  itnpitgnant  vessel  will  be 
held  liable^  if  she  ported  her  helm  when  she  should^ 
under  all  the  circumstances,  have  starboarded,  and 
if  she  was  herself  the  cause  of  the  collision,  in  not 
exhibiting  coloured  lights  as  required  by  the  statute. 

This  was  a  cause  of  collision  bronj^ht  by  the  owners  of 
the  schooner,  Sydney  Jones,  of  Oaraarvon,-  79  tons 
register  (Msorioe  Jones,  master)  a«;ainst  the  •brigan- 
tine  Swan,  of  St.  John*s,  Newfoundland,  1 70  tons 
burden,  Jordon  Pike*  owner  and  master,  under  the 
foDowing  circumstances: — On  the  1 0th  day  of  No- 
▼ember,  the  Sydney  Jones,  and  four  hands,  sailed 
from  Portmadoc  to  Limerick,  with  a  cargo  of  slates, 
and  on  the  17th  of  the  month  was,  in  the  prosecution 
of  her  voyage,  about  six  miles  off  Kinsale  Head,  steer- 
ing W.N.W.,  the  wind  blowing  fresh  from  S.W.  At 
half  past  six  o'clock  that  evening,  the  wind  still  blow- 
ing fresh  and  the  night  dark  and  rainy,  she  descried  a 
bright  light  about  half  a  mile  to  westward  and  two 
points  on  her  weather  bow,  being  at  the  time  close- 
hauled  on  her  port  tack.  The  light  continued  to  ap- 
proach, and  in  a  very  short  time  crossing  the  bows  of 
the  schooner  she  was  discovered  to  be  the  Swan,  of 
8L  John's,  going  free  on  her  starboard  tack,  and 
steering  a  course  E.  and  by  S.  She  was  on  a  voy- 
age from  St.  John's  to  Waterford,  with  her  master 
and  sole  owner  and  eight  hands  on  board,  and  her 
cargo  was  salt,  fish  and  herrings.  The  schooner, 
being  close-hauled,  continnod  on  her  course;  and  the 
Swan,  crossing  it,  and  appearing  one  point  and  a-half 
ou  the  lee  bow  of  the  steamer,  put  her  helm  hard 
ildwn^  and  luffing  up  in  the  wind  four  points,  was 
coming  down  so  dose  on  the  schooner,  that  the  latter 
ves^l,  seeing  a  coUlaion  was  inevitable,  in  order  to 
deaden  the  weight  of  the  blow,  put  her  helm  hard  a 
starboard.  *  The  consequence  was,  that  immediately 
the  jibboom  and  stem  of  the  Swan  struck  the  schooner 
on  the  starboard  quarter,  and  did  her  considerable 
damage.  The  master  and  crew  of  the  schooner 
abandoned  her,  and  she  wa^  subsequently* brought  la 
by  salvors  to  Cork.  The  damages  claimed  were  made 
up  of  the  direct  damages,  and  the  salvage  and  demur- 
rage as  consequential,  and  amounted  to  a  sum  of 
£'566.  His  Lordship  was  assisted  by  nautical  as- 
seMOi-s,  and  the  case  was,  by  consent,  heard  viva 
voce.  The  facts  appear  fully  in  the  judgment  of  the 
Conrt 

Doctors  Townaend  and  Chatterton,  Q.G.,  for  the 
promovent. — The  Swan  was  bolely  to  bUme  for  the 
collision  in  not  having  exhibited  proper  coloured 
lights,  and  should  make  good  the  loss  sustained  by 
the  owners  of  the  schooner.  They  cited  The  Lega- 
Uis,  (Swa.  168). 

Doctors  Oibbon  and  Elrington  for  the  impugoaat. 


— The  schooner  was  herself  the  entire  cause  of  the 
collision  in  not  putting  her  helm  to  port,  and  the  want 
of  coloured  lights  in  the  brigantine  had  nothing  what- 
ever  to  do  with  it.  They  cited  The  Linda,  (Swa. 
S)06);  and  The  Cleopatra,  (Swa.  135). 

JuDOi  KsLLT,  addressing  the  assessors,  sud^It 
will  now  be  my  duty  briefly  to  direct  your  attention 
to  those  points  of  the  case,  upon  which  an  issue  has 
been  knit,  as  the  consideration  of  them  will  be  neces- 
sary, in  order  to  enable  yon  to  draw  the  proper  oonda- 
sion,  namely,  as  to  which  of  those  patties  is  in  default; 
or  whether  both  or  neither  is  in  default,  for  under  any 
one  of  those  shapes  the  resnlt  may  present  itself.  The 
main  facts  of  the  case  are  stated  without  contradiction 
by  either  sides.  The  party  promovent  was  steering 
W.N.  W^  and  the  impugnant  E.  by  S.,  courses  which 
are  one  point  distant  trom  each  other.  The  wind  was 
S.W.,  by  S.  The  defendants  going  at  a  rate  of  6 
or  6^  knots  an  hour,  and  the  promovents  about  4 
knots  an  hour.  The  tonnage*of  the  two  vessels  are 
also  beyond  dispute,  the  promovent  vessel  being  79 
tons;  and  the  defendant  about  168  tons;  and  there 
.were  four  hands  in  the  former,  the  smaller  vessel,  and 
eight  hands  in  the  latter.  These  two  actors  in  the  scene 
arc  going  on  opposite  courses,  a  point  asunder,  one 
vessel  about  double  the  sise  of  the  other,  and  one 
crew  about  double  the  number  of  the  other;  the  wind 
being  in  this  position,  that  the  larger  vessel  wss 
goinic  what  must  be  considered  free;  mud  the  smsller 
vessel  close  hauled  on  the  port  tack;  in  fa'^t,  one  was 
close  hauled  on  the  port  tack,  and  the  other  free  on 
the  starboard  tack.  The  point  of  distance  from  the 
land,  was  about  six  miles  from  the  old  head  of  Kiu- 
sale;  and  the  time  of  ttie  collision  is  also  pretty  well 
ascertained.  It  was  about  six  o'clock  in  the  evening, 
upon  a  dark  ni<;fat,  with  small  rain;  but  both  sides 
agree  that  lights  would  be  seen  at  a  certain  distance, 
and  both  vessels  iiad  lights.  The  party  promovent 
had  lights  aocordiug  to  the  present  statutable  regu- 
lations, namely,  a  green  one  on  the  starboard,  and  a 
red  light  on  the  port  side.  The  other  vessel  which  is 
a  colonial  ship,  had  one  light  at  the  end  of  the  bow- 
sprit, a  clear  bright  light,  and  it  is  in  evidence  in  re- 
gard to  this  clear  bright  light,  that  it  was  lighted 
early  in  the  evening.  Kegarding  the  coloured  lights, 
there  is  fitrong,  evidence  that  they  were  lighted  st 
half-past  five  o'clock,  bnt  on  the  other  hand  there  is 
some  evidence  given  of  a  contrary  nature,  to  induce 
the  Court  to  sup|M>se  thai  these  cobnred  lights  were  not 
lighted  until  immediately  before  the  collision.  How- 
ever, it  is  not  very  mate  Hal  to  come  to  any  conclusion 
on  that  point,  for  the  evidence  is  this,  that  a  fow  minutes 
before  the  collision,  the  coloured  lights  were  seen  by  the 
people  of  the  ''Swan.*'  The  case  as  to  the  lights 
pretty  well  comes  to  this,  that  about  ten  minutes  before 
the  collision,  the  people  of  the  **  Sydney  Jones,"  saw 
the  light  of  the  **Swan,"  and  by  the  admission  of  the 
captain  of  the  '*  Sydney  Jones,**  bis  own  coloured 
lights  iiere  not  seen  by  the  ^'Swan"  for  four  or  %^e 
minutes  arter.  The  matd  of  the  ^'Sydney  Jones" 
states,  that  it  was  four  or  five  minutes  before  the 
collision,  that  the  white  light  of  the  *'Swan"  passed 
the  bow  of  the  **  Sydney  Jones,"  which  bears  out  the 
evidence  of  the  captain,  who  says,  that  four  or  ^re 
minutes  passed  before  he  saw  the  lights;  we  havo 
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therefore  this  remarkable  fact  pat  forward  by  the 
people  of  .the  ** Sydney  Jones,''  that  fonr  minates 
elapsed  between  the '  time  they  saw  the  **  Swan ''  ap- 
prbaohing,  and  the  people  of  the  **Swan ''  saw  her 
— the  ** Sydney  Jones"  lights.  We  have  the  i^aintiff's 
▼eesel  in  thb  precise  condition.  She  is  on  the  port 
tack,  eiose  hanled,  and  going  abont  fonr  knots  an 
hour,  W.N.W.,  and  seeing,  aocordmg  to  the  mate's 
evidence,  about  half  to  the  qoarter  of  a  mile  off  a  white 
light  on  her  port  bow.  We  have  her  in  the  condition  of 
havmg  seen  the  light  ten  mtnates  before  the  collision. 
She  oontinnes  to  dee  that  tight  antU  in  abont  fonr  min- 
utes when  she  sees  it  crossing  her  bow.  We  have  it 
in  evidence,  that  she  bore  on  her  coarse,  close  hanled, 
going  at  that  rate,  and  doing  it  for  the  foar  minntes,  in 
othek'  words  it  may  be  said,  she  sees  a  vessel  nnmis- 
takeaUy  approaching  towards  her,  and  nnmistakeably 
on  the  opposite  coarse  to  that  which  she  was  on  herself, 
and  we  have  it  in  evidence,  that  from  the  first  moment 
she  saw  her  crossing  her  bow,  she  continued  on  her 
origmal  conrse.  Seemg  her  approaching  thus,  and 
there  can  be  no  reasonable  donbl  entertained  that  she 
most  have  seen  her  coarse,  what  did  she  do  ander  the 
drcamstances?  It  appears  on  the  evidence,  that  she 
mmply  did  nothing  bat  hold  on  her  coarse.  The 
qoestion  then,  at  this  first  stage  of  the  case,  in  which 
tiie  *^  Sydney  Jones^  saw  the  **  Swan''  fast  approach- 
ing; the  latter  not  having  seen  her,  is,  what  onght  the 
**^dney  Jones"  to  have  done?  It  appears  on  the 
pleadings  and  proofo  on  her  part,  and  was  also  relied 
<>n  by  her  people,  that  under  the  circamstances,  the 
old  rule  of  the  sea,  namely — ^that  a  vessel  going  free 
should  give  way  to  a  vessel  close  haaled,  the  latter 
ooBtinumg  her  course,  should  be  held  to  apply.  This 
role  of  the  sea  was  relied  on  by  the  captain  of  the 
^Sydney  Jones,"  for  we  have  it  in  evidence  that  he 
twice  suted  it  to  the  master  of  the  *«Swan,"  and  that 
he  ooondeied  himself  justified  m  relying  on  that  rule 
of  seamanship.  The  question  now  is,  under  the  circum- 
stances, was  it  applicable,  seeing  a  vessel  approaching 
so  that  she  was  evidently  nearing  him  and  crossing 
his  path  more  and  more.  Was  it  right  that  he  should 
hold  on,  justifying  himself  by  that  rule,  from  any  con- 
sequences which  might  arise  or  be  legally  upheld  in 
holding  on  that  course?  It  becomes  my  special 
duty  to  state  when  any  such  question  of  law  arises, 
what  the  law  is.  That  that  had  been  the  rule 
there  can  be  no  doubt,  but  from  time  to  time  that 
mle  has  been  modified,  and  what  has  now  become 
the  law,  is  to  be  found  m  the  *•  296th  sectiou"  of 
"The  Merohant  Shipping  Act,  1854"  (17  &  18  Vic 
eap^  104.)  That  section  is  as  follows. — *^ Whenever 
any  ship,  whether  a.  steam  or  siuKng  ship,  proceeding 
in  one  dfa^ctioii  meets  another  ship,  whether  a  steam 
or  sailmg  ship  proceeding  in  another  direction,  so  that 
if  both  ships  were  ito  continue  their  respective  courses, 
they  would  pass  so  near  as  to  involve  any  risk  of 
collision;  the  helms  of  both  ships  shidl  be  put  to  port, 
so  as  to  pass  on  the  port  side  of  each  other,  and  this 
mle  shall  be  obeyed  by  all  steam-ships,  and  by  all 
sailing  ships,  whether  on  the  port  or  starboard  tack, 
and  whether  close  hauled  or  not,  unless  the  circum- 
stances  of  the  case  are  such  as  to  reudcr  a  departure 
from  that  rule  necessary,  in  order  to  avoid  immediate 
danger;  and  subject  aLsK)  to  the  proviso  that  duo  re- 


gard be  had  to  the  dangers  of  navigation;  and  as 
regards  sailing-ships  on  the  starboard  tack,  dose 
haaled,  to  the  keeping  such  ships  under  command." 
It  is  not  denied,  that  if  the  dfcnqistances  of  the 
present  case  established  this  as  a  fact,  that  the 
•* Sydney  Jones,"  steering  W.J^.W.,  saw  the  "Swan," 
approaching  her,  steering  E.  by  S.,  and  that  those 
two  vessels  moving  towards  each  other  and  coutinu- 
ing  in  this  opposite  direction,  by  so  continuing  would 
be  so  near  as  to  risk  •  a  collision,  that  then  this  law 
must'  apply.  That  being  the  yery  class  of  case 
for  which  the  law  was  made,  it  is  binding  under 
ail  such  circumstances,  save  only  one,  and  that  is 
this,  where  a  departure  from  it  is  necessary  in 
order  to  avoid  immediate  danger,  for  then  the  law  of 
self  preservation,  or  doing  the  best  under  the  circum- 
stances is  to  be  the  course  followed,  and  therefore  I 
shall  put  it  to  you  to  say  on  the  evidence,  would 
these  vessels  have  passed  so  near  each  other,  as  the 
law  of  this  recent  statute  contemplated?  In  the  his- 
tory of  snph  cases  in  the  Court  of  Admiralty,  fre- 
quent attempts  have  been  made  to  get  out  of  the 
binding  e£fects  of  the  rule,  and  to  shew  that  ships  did 
their  best;  but  the  firmness  of  the  judges  were  called 
on  to  •back  the  policy  of  the  law,  for  the  preservation 
of  life  and  property,  and  they  persevered  in  holding 
that,  except  under  circumstances  of  immediate  danger 
there  should  be  an  implicit  obedience  to  the  law, 
which  onght  to  be  well  known,  and  which  I  have  no 
doubt  is  well  known  among  seamen.  If  then  nnder 
the  circumstances  in  which  the  ships  were  placei^ 
these  vessels  were  l^und  to  pass  each  other  on  the 
port  side,  yon  have  it  in  evidence  and  in  pleadings 
and  not  denied  but  justified,  that  the  "Sydney  Jones" 
did  not  comply  with  this  rule.  The  statute  regulates 
the  conduct  of  each  vessel,  and  according  to  the  sta* 
tute  it  was  the  duty  of  the  "Sydney  Jones"  to  port, 
unless  justified  in  not  doing  so  by  some  immediate  dan- 
ger. Now,  were  there  circamstances  of  such  immediate 
danger,  to  justify  a  non-compliance  with  this  rule? 
You  will  consider  the  case  from  the  evidence,  and 
answer  that  question,  and  if  yon  consider  there  were 
such  circumstances  of  danger,  we  then  have  a  justifi- 
able departure  fi*om  the  rule  resting  on  those  circum- 
stances. I  am  bound  to  state,  that,  if  you  conceive 
nantically  that  these  two  vessels  approaching  so  that 
they  would  meet,  and  have  come  into  collision,  should 
both  have  ported ;  such  condition  will  involve  a  heavy 
penalty  on  the  "Sydney  Jones,"  as  it  would  non-suit 
her  in  this  Oourt,  for  that  is  one  effect  of  a  non-com- 
pliance with  the  statute.  That  will  be  your  first  and 
most  serious  question,  and  it  is  a  question  of  large 
moment,  and  goes  to  the  whole  of  the  case  before  the 
Court,  and  involves  the  consideration,  whether  with- 
oat  the  statutory  cause,  so  wise  a  rule  as  this,  so  much 
observed  upon  by  me,  shoald  be  put  aside.  I  am  address- 
ing gentlemen  of  long  experience,  in  a  perilous  profes- 
ion,  who  are  to  assist  me  with  their  opinions  upon  this 
point  to  keep  me  from  going  wrong,  and  enable  me  to 
give  such  a  judgment,  that  while  it  satisfies  the  rights 
of  the  parties  will  keep  the  law  inviolate.  Then 
comes  the  second  part  of  the  case,  which  belongs 
more  peculiarly  to  the  defendant.  The  case  of  the 
defendant  is  this,  that  about  fonr  or  five  minutes  before 
the  colUdion  she  was  right  a-head  of  the  "Sydney 
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Jones.*'  and  siir  W  red  light  and  green  light,  sair 
her  dose-haaled,  and  croaked  her  course  W.N.W. 
No  ignorance  is  pleaded  for  her  crossing,  or  of  her 
position,  and  it  is  stated  that  she  was  but  a  cables 
length  off  in  the  pleadings,  and  from  50  to  60  fathoms 
in  the  evidence.  The  difference  between  the  witnesses 
on  this  part  of  the  case  is  very  little  mdeed.  The 
•videoce  of  the  captain  of  the  **  Sydney  Jones  '^  and 
the  witnesses  on  the  other  side  made  only  a  difference 
of  40  or  50  yards  in  their  respective  aocoants  of  the 
distance.  Here  the  questions  of  the  look-out  becomes 
material  There  is  but  a  minute's  difference  in  point 
of  time  as  to  the  seeing  of  the  colored  lights.  Jones 
sud  that  they  could  not  be  seen  for  four  or  five 
minutes,  and  the  other  witnesses  said  about  four 
minutes.  There  is  but  a  miuute  of  difference,  and  it 
may  be  concluded  that  the  ships  were  about  50  or 
60  fathoms  assunder,  at  tbe  time  they  both  saw  oach 
other.  At  this  the  second  stage  of  the  case,  where 
the  ^* Sydney  Jones'^  and  the  *^Swan''  saw  each 
other,  it  wiU  be  for  you  to  say  on  the  evidence, 
whether  each  vessel  did  that  which  was  nsnal  and 
proper.  The  *'  Swan*s"  evidence  is  tlus — that  the 
look-out  reported  the  colored  light  of  the   '*Syd- 


question  for  you  is — ^wastheact  of  the  "Sydney  Jones" 
at  that  moment,  a  necessary  and  seaman-like  act?  It 
was  contended  by  the  captain  of  the  "Swan,"  that  if 
she  held  on,  and  had  not  starboarded,  she  would  have 
gone  dear,  as  he  had  ported.  Yon  will  be  the  best 
judges  of  thati  and  should  you  be  of  opinion  with 
Captain  Pike,  yon  will  tell  me  so;  bat  on  that  I  moat 
leave  the  oondpsion  altogether  in  yonr  hands.  You 
will  be  able  from  the  distance  to  say,  whether,  if  she 
continued  her  course  after  the  "Swan*'  ported,  she 
would  have  goae  dear.  It  was  pressed  by  one  of 
yourselves  on  the  captain,  that  if  both  vessels  held 
thdr  courses,  they  would  have  deared.  The  ques- 
tion was  put  more  than  once,  and  he  negatived  it 
more  than  once,  and  said  that  nothing  could  have  pre- 
vented a  collision.  An  answer  of  that  kud  is  for  joa, 
and  my  judgment  must  be  in  yonr  hands.  I  cannot 
form  so  strong  an  opinion  in  my  own  mind,  as  to  say, 
that  I  should  rely  on  that  statement,  and  1  therefore 
leave  it  witn  you.  There  is  other  evidence  in  the 
case,  with  which  yon  have  nothing  to  da  On  the 
subject  of  abandonment,  I  was  referred  to  a  case 
full  of  good  sense,  which  I  will  read  shortly  for 
yon.    It  is  the  case  of  the  "Xtiu2a,"  reported  in 


ney  Jones,"  and  the  distance  of  the  two  vessels;  Swabey's  Admiralty  Reports,  306.  In  that  case, 
and  the  captain  of  the  "Swan''  who  had  just  gone  'just  as  in  this,  a  vessd  having  suffered  damages  hf 
below,  hearing  the  confusion  and  order  to  starboard  j  collision,  was  abandoned  by  master  and  crew,  and  a 


given,  ran  up  and  ordered  the  helm  to  port,  and  that 
although  the  boy  at  the  whed  answered  "starboard," 
he  did  not  obey  that  order,  but  obeyed  the  order  of 
the  captain  only.  Now  this  evidence  shows,  that 
immediately  the  "Sydney  Jones"  was  seen,  the  rule 
of  the  road  was  complied  with  by  the  "Swan."  Her 
evidence  fhrther  states,  that  before  that  time,  the 
look-out  of  the  "Swan"  saw  no  light  ahead  of  her  or 
round  her.  The  man  that  was  on  the  lookout  said 
he  saw  nothing,  and  the  captain  and  his  son,  and  the 
eecond  mate,  say  that  they  saw  nothing  until  the 
moment  those  lights  appeared,  and  that  then  the  order 
was  given  by  the  man  on  deck*  Immediately  they 
see  the  lighC  the  captain  made  his  appearance  on 
deck,  and  gave  the  order  to  port,  and  that  order  alone 
is  complied  with.  Jt  will  be  for  yon  to  say,  whether 
that  was  a  seaman-like  and  proper  act  under  the  cir- 
cumstances. That  that  act  was  done,  and  done  in 
that  way,  there  is  no  evidence  to  contradict  The 
evidence  of  the  "Sydney  Jones"  takes  10  or  12  yards 
from  the  alleged  distance,  but  differs  nothing  upon 
the  question  of  time;  and  it  will  be  for  you  to  con- 
sider, and  not  for  me  to  tdl  you,  which  way  yon 
should  lean;  and  it  will  be  a  very  difficult  matter, 
under  the  circumstances  where  the  two  vessels  wero 
coming  so  close  to  each  other  to  do  otherwise  than 
suppose  that  the  time  given  was  upon  the  average  the 
correct  time,  and  that  the  correct  distance  was  also 
given.  All  this  time  on  board  the  "Sydney  Jones," 
it  is  dear  that  nothing  was  done  but  to  alter  her 
helm,  then  when  the  "Swan,"  was  seen  luffing  up,  it  is 
beyond  doubt  that  the  helm  of  the  "Sydney  Jones" 
was  put  hard  to  starboard ;  it  is  admitted  and  justified, 
and  sMd  it  was  done  to  soften  the  blow,  and  prevent 
the  mischief  that  was  then  inevitable,  as  much  as 
possible.  That  the  collision  took  place  is  beyond 
doubt,  but  whether  from  the  "Swan's"  stem  or  star- 
board bow  or  how  is  not  of  much  consequence.    The 


question  of  the  amount  of  salvage  in  consequence  of  that 
abandonment  havhig  arisen,  the  question  also  arose,  wss 
that  abandonment  justifiable.  The  learned  judge  i> 
reported  in  that  case  as  follows: — "  He  said  he  would  is- 
quire  to  be  satisfied,  that  the  master  had  wilfully  aban- 
doned  his  vessel,  when  he  might  have  saved  her;  or 
that  he  had  abandoned  her  through  the  want  of  ordinary 
nautical  skill  and  resolution;  but  if  tliere  were  eztra- 
ordinaiy  risk  of  life  in  remaining  by  her,  or  if  it  turo- 
ed  out  to  be  a  question  in  the  want  of  judgment  of 
the  master,  as  to  wh^er  it  was  expedient  to  act  in 
this  way  or  that  way;  he  should  consider  the  colUsioa 
to  be  the  cause  of  the  whole  damage  and  expence  in- 
curred." And  in  the  same  case  he  says,  "  I  con- 
sider the  master  and  crew  after  the  collision,  are  not 
bound  to  incur  extraordinary  risk  of  life  by  remaining 
on  board  the  vessel"  Yon  have  it  strongly  urged 
at  the  bar,  that  risk  of  life  would  have  been  incurred 
if  they  had  remained.  Now  by  the  evidence  it  was  a 
lee  £hore,  and  all  the  spars  were  overboard,  and  it 
appears  that  the  vessd  was  in  such  a  position  that  he 
could  not  handle  her;  and  It  might  be  that  he  wss 
exercising  under  the  circumstances,  a  very  wise  and 
humane  precaution,  to  save  the  lives  of  his  men,  bj 
taking  them  on  board  the  Swan,  even  although  there 
might  be  a  want  of  judgment  in  it.  It  is  also  ui  evi- 
dence against  that,  that  he  was  offered  hdp.  The 
captain  of  the  Swan  offisred  to  lie  by  him,  and  it  wss 
said  it  was  suggested  to  him  to  rig  up  a  jury  mast, 
but  there  does  not  appear  to  have  been  any  very  sob- 
stantial  oflfor,  and  you  will  consider  under  what  besd 
you  will  dass  this  fact,  and  I  will  be  guided  by  yonr 
opinion.  The  whole  of  the  cafe  comes  to  this,  that 
on  the  evidence,  yon  will  say — First,  Whether  you 
consider  these  two  vessels  had  been  so  meeting  each 
other,  as  to  come  within  the  construction  of  the  sta- 
tute? Secondly,  Whether,  as  the  Sydney  Jones  did 
not  comply  with  the  statute  by  porting  her  helm ;  there 
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were  anj  and  what  cinmnutances  in  the  case,  to 
jostiiy  her  departure  firom  the  role?  Thhdlj,  What, 
under  the  circnmstancefi  of  the  case,  was  the  duty  of 
the  Sydney  Jones?  Fourthly,  After  the  Swan  first 
dgfated  the  Sydney  Jones,  was  the  porting  her  hehn 
a  proper  and  seamanlike  act?  Fifthly,  To  what  cause 
dp  you  attribute  the  collision?  Sixthly  and  Ustly, 
Was  the  master  of  the  Sidney  Jones,  justified  in  aban- 
doning his  vessel? 

JuDQU  KJELLT  and  hjfl  assessors  then  retired  to  his 
Lordslup^s  chamber,  and  after  a  deliberation  of  up- 
wards of  two  hours  returned  into  Court,  when  the 
learned  judge  read  the  scTeral  questions,  and  the 
answers  given  to  them  as  Mows:— 

To  first  question — ^Yes.  To  second  question — ^Yes. 
The  bright  Hght  shewn  by  the  Swan,  and  seen  by  the 
Sydney  Jones,  was  no  indication  whatever  initself,  of  the 
course  pursued  by  the  Swan.  The  Sydney  Jones  could 
only  surmise  the  coune  of  the  Swan  by  the  alteration  in 
the  bearings  of  the  light.  That  light  indicated  the  pas- 
sage of  a  vessel,  across  the  path  of  the  Sydney  Jones ; 
and  had  the  Sydney  Jones  borno  ftway  as  the  Act  di- 
rects, she  would  have  placed  herself  hi  the  way  of  a  ves- 
sel that  was  fast  getting  out  of  her  way.  It  was  not 
possible  for  the  Sydney  Jones  to  ascertain,  certainly, 
the  course  aotusjly  pursued  by  the  Swan,  until  it  was 
too  Ute  for  the  Sydney  Jones  to  comply  with  the 
rule.  To  thurd  question.— Under  the  drcumstan- 
ces,  it  was  the  duty  of  the  Sydney  Jones  to  put  her 
helm  hard  a  starboard,  and  thus  by  deade^g  the 
Teasel's  way,  diminish  tiie  consequences  of  inevitable 
collision.  To  fourth  question.— No.  We  believe,  that 
if  the  first  order  of  starboard  given  by  the  officers 
In  charge  of  the  deck  had  been  complied  with,  the  Swan 
would  have  passed  to  leeward  dearof  the  Sydney  Jones. 
To  fifth  question. — ^The  absence  of  colored  lights  on 
board  the  Swan,  and  their  portuig  thdr  helm  when 
too  late.  To  last  question.-*Certainly  not  We  feel 
bound  to  remaric,  that  all  hands  were  on  the  deck  of 
the  Sydney  Jones  at  the  time  of  the  collbion;  all  had 
equal  opportuni^  of  deserting  their  vessel,  and  the 
master  was  the  first  and  only  one  to  do  so;  and  as  he 
never  returned  on  board  his  vessel,  although  offered 
as^atance,  and  assured  that  she  was  not  leaky,  we  do 
not  consider  that  he  was  justified  In  abandomng  her 
without  a  shigle  efibrt.  i 

JoBQS  Eellt.— Havingreceived  the  answers  I  have 
read,  I  pronounce  the  party  of  the  Swan  to  be  to 
blame  in  the  coliidon  and  decree  aocordinfj^y,  reser- 
ving the  question  of  costs  and  damages  for  further  in- 
formation, disallowmg  so  much  of  the  damages  in 
acc(Mdance  with  the  findmg,  that  the  master  of  the 
Sydney  Jones  was  not  justified  m  abandonmg  his 
vessel,  as  were  the  result  of  that  abandonment. 

[There  was  an  appeal  to  the  Court  of  Delegates  in 
this  case,  and  the  decision  of  the  Court  of  Admiralty 
was  affirmed,  but  without  costs.] 

Proctor  for  Fromorents— Mr.  B.  G  Lee. 
Proctor  for  Impognaat-^Mr.  J.  T.  flamerton. 


NoTB.— Since  the  jodgmeot  in  this  oase  was  cleliTend,  the 
statute  law  ae  to  the  rales  for  sallmg  has  been  altered  by 
"  The  Merobant  Shipping  Aoto  Amendiiient,*  ^5  &  26  Vict, 
cap.  63.)  It  is,  nevertheless,  considered  of  snmcient  general 
ioiportance  in  other  respects  to  render  its  publication  denrable. 


Jl^imsit  at  EorHs. 

ClUportod  by  Jsmes  Patenon,  Esq.,  of  the  Middle  Templtt, 
Benlster-an«ir.J 

Ohiknebt  v.  Evaks. — July  28.* 

Mofigag^^Paymenlt  of  nUenst^^'Several  esUOea  m 
and  moriffaffe--^£dmUation^-^Arrear9  oJinUreat — ^3 
^  4  WiU,  4,  c  27,  ea.  40,  42. 

Thepca^imni  ofnumey  to  the  morigagei  by  the  person 
liable  to  pay,  in  respect  of  the  interest  on  the  mart' 
gage^  continues  the  mortgage  in  all  its  integrity  and 
force  with  respect  to  all  the  estates  properly  cofn* 
prised  in  the  mortgage^  and  which  had  not  &em 
aliened  or  convey^  away  by  the  mortgagee,  or  with 
his  ossenL  There/ore,  tf  estates  X,  B^  and  C  are 
mduded  in  one  mortgage^  and  the  owner  of  A,  pay 
the  interest^  the  mortgagee  is  not  beared  by  3  ^  4k 
WUL  4,  c  27,  *.  40,  and  7  WUL  4^1  VicL  c 
28,  from  his  remedy  against  B.  4r  C. 

A  receiver  of  the  rents  of  a  mortgaged  estc^  is  the  re- 
ceiver of  the  mortgagor,  and  any  payment  made  by 
such  receiver,  by  order  of  the  Court,  ispat/tnent  fn 
law  by  the  legal  ageni  of  the  person  liable  to  pay 
within  the  meaning  of  3  4r  4  WtlL  4,  c.  27,  s.  40. 

The  assignment  by  a  mortgagor  of  outstanding  terms 
to  a  trustee  for  the  purchaser  is  not  apossession  of 
a  prior  incumbrancer  within  the  meaning  of  3  4r  4 
WilL  4,  c  27,  s,  42,  so  as  to  entiUe  the  mortgagee 
to  more  than  six  years*  arrears  of  interest. 

Qunre,  whether  the  payment  of  interest  on  a  mortgage 
by  a  mere  stranger  would  be  a  payment  within  3  j* 
4  WilL  4,  c  27,  es.  40,  42. 

The  appeal  in  this  case  was  brought  to  reverse  vwo 
decretal  orders  of  the  C!ourt  of  Appeal  in  Gbanceiy  in 
IreUukl,  bearing  date  respectively  I6th  December, 
1858,  and  18th  November,  1869.  affirming  orders  of 
the  Incumbered  (now  Landed)  Estates  Court  in  Ire- 
land, dated  14th  July,  1858,  and  of  the  Landed  Es- 
tates Court  m  Ireland,  dated  13th  May,  1869.  Bytheso 
orders  certain  lands  and  premises  ^tuate  in  the  County 
of  Cork,  called  Stonefield  and  Crmallow,  and  m  which 
the  appellant  was  interested,  weredeclued,  with  other 
lands  in  the  Counties  of  Limerick  and  Kerry,  liable  to 
pay  to  the  respondent  the  amount  due  for  prindpal 
and  interest  on  foot  of  a  mortgage  dated  1st  January^ 
1776,  and  a  sale  ordered  to  be  had  of  the  lands  for 
such  purpose,  in  case  the  lands  in  the  County  of  li- 
merick should  prove  msufficient;  and  it  was  declared 
that  the  demand  of  the  representatives  of  the  mortga- 
gee was  not  barred  by  the  Statute  of  limitations,  3 
&  4  WilL  4,  c  27>  as  against  the  said  County  of  Cork 
lands.  The  facts  of  the  ease  which  gave  rise  to  the 
questions  involved  were  as  follows:— Sur  Robert  Til- 
son  Deane,  afterwards  Lord  Mnskerry,  and  ftther  of 
the  present  Loi-d  Mnskerry,  being  in  the  year  177& 
seised  in  fee  of  the  lands  of  Clydaghmore,  in  th» 
County  of  Kerry,  Stonefield,  and  CrinaUow,  in  the 
County  of  Cork,  and  of  Gormanstown,  and  others,  in 
the  County  of  limerick  (and  which  several  lands  are 
heremafter  called  the  Kerry,  Cork,  and  Limerick  es- 
tates), by  deed  of  mortgage  of  1st  January,  1776, 
mortgaged  all  said  estates  to  the  Hon.  Crrace  Freke, 

*  Copied  from  the  Law  Tinw  hy  permission. 
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in  fee,  to  secore  the  payment  ef  a  sam  of  £8»000  of 
the  then  carrencj  of  IreUnd,  with  interest,  and  the 
nBQal  collateral  jndgment  was  confessed  by  said  Sir 
Robert  Tilson  Deane  to  the  said  mortgagee.  The  smn 
doe  on  fbot  of  sud  mortgage  was  ddmed  by  the  re- 
spondent, and  the  interest  of  Sir  Robert  Tilson  Deane 
in  the  Cork  and  Kerry  estates,  sabject  to  the  mort- 
gage, if  the  same  should  be  declared  subject  thereto, 
was  claimed  by  the.  appeilaat,  and  the  equity  of  re- 
dempttoa  in  tbie  Limerick  estate  remuned  in  the  pre- 
sent Lord  Mnskerry,  who  succeeded  to  the  sdd  estate 
on  the  death  of  his  fiUher,  in  or  about  the  year  I81S. 
Grace  fVeke  having  died  in  1782,  her  right  to  the 
mortgage-money  became  vested  in  William  Pntland 
and  Dominick  Burke,  who  were  her  executors,  and ' 
who  duly  proved  her  will  and  codtcQ,  and  obtaiaed 
probate  thereof  on  the  13th  of  November,  1782.  In 
1784,  an  arrear  of  more  than  a  year  and  a  half's  in- 
terest having  become  due  to  the  executors  of  Orace 
Freke,  the  mortgagee,  on  foot  of  said  mortgage,  they 
presented  a  petition  under  the  provisions  of  the  sta- 
tute of  1 1  &  12  Geo.  3,  c  10,  to  the  Court  of  Equity 
Exchequer  in  Ireland  (to  whkh  Lord  Muskerry,  the 
mortgagor,  was  sole  respondent),  for  a  receiver,  and 
obtained  an  order  therefor;  to  be  appointed  over  all 
the  estates  comprised  in  said  mortgage,  being  the 
Kerry,  Cork,  and  Limerick  estates.  The  receiver, 
however,  was  never  made  available  over  the  Kerry  or 
Cork  estates;  but  the  receiver  then  appomted,  and 
the  succession  of  receivers  afterwards  nominated  by 
the  Court,  had  been  in  the  receipt  of  the  rents  of  the 
Limerick  estate  from  the  year  1784  to  the  present 
time,  for  the  purpose  of  paying  the  interest  on  the 
mortgage,  pursuant  to  the  said  statute.  The  rents  of 
the  LimeridE  estate  were,  however,  wholly  insufficient 
for  that  purpose.  In  the  year  1811  an  order  was 
made  by  the  Court  of  Exchequer  directing  the  receiver 
to  pay  the  rents  and  profits  of  the  lands  to  the  parties 
wlio  were  then  benefidally  interested  in  the  mortgage. 
The  several  estates  comprised  in  the  mortgage  were, 
at  its  date,  nnbject  to  several  outstanding  ji^gment- 
debts  of  Sir  R  T.  Deane.  The  Kerry  and  Cork  es- 
tates were  also  subject  to  a  heavy  jointure,  payable 
to  Charlotte  Lady  Deane,  the  mother  of  Sir  Robert 
Tilson  Deane,  and  on  which  large  arrears  were  due  in 
the  year  1784  The  mortgagor  was  greatly  embar- 
rassed, and  unable  to  pay  off  the  said  judgments,  or 
mortgages,  or  arrears  of  jointure,  and  had  recourse  to 
every  means  of  raising  money.  Two  of  the  parties  to 
whom  he  applied  were  Crosbie  Morgell  and  Broderick 
Chinnery,  both  attorneys,  with  whom  he  had  many 
money  dealings  of  many  years*  standing  prior  to  the 
year  1790.  In  the  year  1783  Sir  Robert  Tilson 
Deane  sold  the  Kerry  estate  included  in  the  mortgage 
to  Crosbie  Morgell,  who  afterwards  conveyed  same  to 
said  Broderick  Chinneiy  (who  was  afterwards  created 
a  baronet);  and,  in  the  year  1790,  he  sold  the  Cork 
estate  to  the  said  Broderick  Chinner)-,  who  had,  in 
the  year  1789,  contrived  to  get  a  fee-farm  lease  or 
grant  from  the  said  Sir  Robert  Tilson  Deane,  at  a  low 
rent  The  consideration  redted  in  said  purchase-deed 
of  the  Cork  esUte  was  the  amount  of  the  several 
judgment-debts  before  stated,  on  which  elegits  had 
issued,  and  findings  had  been  obtained,  and  haberes 
executed  of  said  Cork  estate  (and  which  judgments 


and  elegits  were  assigned  to  a  trustee  for  the  said 
Broderick  Chinnery).    The  arrears  of  the  prior  join- 
ture then  vested  in  said  Bn^lerick  Chinnery  which  he 
had  pnrchasedt  and  other  securities  claimed  by  Chm- 
nery  against  said  Sir  Robert  Tilson  Deane^s  estatesi. 
Thus  Broderick  Ohinneiy,  having  obtained,  by  means 
of  the  eariy  securities  rested  in  bun  or  his  trustee,  a 
Utle  prior  to  that  of  the  mortgagee  of  1776  to  the 
CoriL  estate,  the  recover  could  not  be  made  avaikbis 
against  said  Ghumery  claiming  those  eariy  securities 
as  long  as  they  were  unsatisfied,  and  he  and  those 
claiming  the  Cork  estate  ainoe  his  death  thus  oonti- 
nned  in  the  pbesesdon  obtained  under  those  securitiea 
There  was  too  dbthict  evklence  thai  the  Kerry  estate 
was  exteoded  under  elegits  on  fbot  of  judgments  prior 
to  the  mortgage  (if  1776,  though  it  appeved  probsble 
that  such  was  the  ease.    Sir  Broderidk  Chinnery  died 
in  the  year  1808,  havfaig  made  his  will,  dated  the 
20th  July,  1807,  whereby  he  devised  the  said  GmIl 
and  Keny  estates  to  Richard  Boyle  Chinnery,  his 
second  son,  fi>r  lifo,  with  remundera  over,  and  usder 
the  limitations  thereof  the  appellant  dairas  to  be  ea- 
titled  to  those  estates  ibr  life,  and  her  committee,  the 
Rev.  Sir  Nicholas  Chinnery,  claims  to  be  entitled  to 
the  leversion  in  fbe.    The  interest  in  the  money  se- 
cured by  the  mortgage  having  become  veated  in  Anna 
Dorothea  Pntland,  who  beoauM  personal  representati?e 
of  Graoe  Freke,  and  was  also  beneficially  entitled  toe 
portion  of  the  money  due  thereon,  she  presented  a 
petition  to  the  Commissioners  of  the  Court  of  Inensi- 
Estates  in  Ireland,  on  the  22nd  July*  1853,  for  a  sals 
of  all  the  estetes  included  in  the  mortgage.    By  an 
error  in  this  petition*  the  sum  of  £5,000  only  was 
stated  to  be  due  fbr  principal  money  on  foot  of  the 
said  mortgage.    Subsequently!  the  solicitor  haviog 
obtained  more  aecnrate  information,  and  ascertained 
that  the  Cork  and  Kerry  estates  were  not  in  the  haads 
of  the  receiver  appointed  in  the  mortgage  matter,  pre- 
sented a  sappkinental  petition  to  the  Court,  pureoaDt 
to  leave  granted  on  a  statement  of  facts,  and  therein 
was  claimed  the  ehUre  principal  sum  of  £8,000  Irish, 
and  a  laige  arrear  of  mterest  dae  thereon;  and  Rich- 
ard Boyle  Chinneiy,  wlio  then  represented  the  inte- 
rest of  Sur  Btoderick  Chhmeiy  m  the  Cori^and  Keny 
estates,  was  named  as  owner,  the  said  Richard  Bojie 
Chinneiy  being  a  lunatic.    The  committee  of  his  fiu^ 
tune  endeavoured  to  show  cause  why  these  lands 
should  not  be  sold  for  payment  of  the  mortgage,  and 
relied  upon  the  Statute  of  Limitations,  3  dls  4  Will  4, 
c  27,  as  barring  the  demand  of  the  mortgagee  against 
the  Cork  and  Kerry  estates,  and  also  hisisted  that 
those  estates  should  not  be  sold  unless  the  representa- 
tives of  the  mortgagee  first  redeemed  the  earj^  secori- 
ties  before  mention^  which  were  then  claimed  on  the 
part  of  the  said  Richard  Boyle  Ghmneiy.    The  order 
fbr  sale  was  made  absolute^  tiie  Court  being  of  opioioa 
that  there  was  no  defence  to  the  claims  of  the  mort- 
gagee.     Richaid  Boyle  Chinnery  died,  and  on  his 
death  the  Rev.  Sir  Nicholas  Chinnery,  on  behalf  of 
Maria  Chinneiy,  who  was  also  a  lunatic,  and  who 
claimed  to  be  entitled  for  Ufe  to  the  said  Cork  and 
Keriy  estetes,  under  the  will  of  the  said  Sir  Brodenck 
Chmneiy,  obtained  permission  from  the  Ooort^f  the 
Commissioners  for  sale  of  Incumbered  Estates  in  Ij^ 
land  to  rehear  the  case,  and  at  the  re-hearlng  he  relied 


TUE  IRISH  JUniST. 


263 


npoii  the  same  groands  as  were  previously  brooght 
Forward  on  the  part  of  tho  said  Richard  Boyle  Chia- 
oery ;  bat  the  Goart  decided  that  the  mortgagees  were 
not  barred  by  the  Statnte  of  Limitations,  or  boand 
before  a  sale  to  pay  oS  any  incambrances  vested  in 
the  said  Innatic,  and  refused  with  costs  the  application 
to  alter  the  order  for  sale  of  those  estates  made  against 
the  said  Richard  Boyle  Chinnery.  From  thb  o^er  a 
petition  of  appeal  was  presented  on  behalf  of  the  said 
Maria  Chinnery  to  tho  Ooort  of  Appeal  m  Ohanoery  m 
Ireland,  when  said  Goort  coincided  with  the  commis- 
sioners, and  decided  that  the  payments  made  to  the 
mortgagees  from  time  to  time  by  the  receivers  nnder 
the  proceedings  hereinbeibre  mentioiwd  and  ooatinned, 
from  the  year  1784  to  the  present  time,  took  the  case 
oot  of  the  Statnte  of  limitations  as  against  all  the 
estates  included  fa  the  mortgage,  and  dismissed  the 
appeal  with  costs.  From  the  Ust-mentioned  order, 
bearing  date  the  16th  December,  1858,  the  present 
appeal  was  brought  Nothing  was  decided  either  in 
the  Court  below  or  in  the  Appeal  Court  as  to  the 
incumbrances  claimed  by  the  Chinnerys,  the  Court 
being  of  opinion  that  the  proper  time  to  provide  for 
thorn  was  when  the  funds  to  arise  (h)m  the  sale  of  the 
lands  came  to  be  dbtiibnted.  Before  any  rehearing 
of  the  order  made  by  the  Commissionei's  of  the  In- 
cambered  Estates  Court,  or  appeal  brought  therefrom, 
an  order  of  reference,  bearing  date  the  22Dd  July, 
Jnly,  1856«  was  made  by  Commissioner  Hargreave, 
in  whose  office  the  matter  was  pending,  to  the  then 
officer  of  that  Court  (Master  Flanagan),  to  ascertain 
the  amount  due  to  the  representatives  of  the  mortga- 
gee on  foot  of  the  mortgage  of  1776.  A  ehange  of 
parties  took  place  before  the  account  was  taken,  the 
petitioner  (Mrs.  Puthuid)  haviug  died  in  Oct.,  1856, 
aad  Ihe  matter  was  continued  in  the  name  of  Eyre 
Evans,  the  respondent  herein,  and  who  obtained  ad- 
ministration de  boiUs  rum  of  Grace  Freke,  and  obtained 
probate  as  executor  to  the  wiU  of  Mrs.  Puiland.  The 
order  of  reference  was  then  proceeded  with,  the  ap- 
pellant, by  her  committee,  the  Rev.  Sir  Nicholas  Chin- 
nery, intervening  in  the  office.  The  respondent,  by 
his  charge  filed  on  the  7th  February,  1857,  dalmed 
the  foil  amount  of  the  prindpal  money  secured  by  the 
mortgage,  viz.  £8,000,  lata  currency  of  Ireland,  to 
be  due,  together  with  interest  on  same  from  the  time 
of  the  appointment  of  the  receiver  in  1784,  after  giv- 
ing credit  for  the  amounts  from  time  to  time  paid 
thereont  by  the  various  receivers  pursuant  to  the  or- 
ders of  the  Court.  The  appelUint  by  her  discharge 
contended,  that  no  more  than  six  yeara'  interest  cid- 
cnlated  from  the  time  the  sopplemeutal  petition  was 
{^resented  to  the  Commissioners  of  Incumbered  Es- 
tates Court,  could  be  recovered  as  against  the  Cork 
and  Kerry  estates,  and  also  insisted,  that  at  the  fur- 
thest the  account  should  be  taken  on  the  supposition 
that  no  further  interest  was  due  in  1832  than  was 
stated  in  the  petition  of  Hassell  and  wife  in  that  year, 
▼mfied  by  Mr.  Butler  as  their  solicitor.  This  order 
of  reforence,  not  having  baen  prosecnted  to  a  oondn- 
aion  while  Uie  Commissioners  of  Incumbered  Estates 
Court  held  their  office,  was  acted  upon  and  carried 
oat  before  IUrgreave«  J.,  in  the  Landed  Estates 
Conrt,  to  which  Court  the  jurisdiction  in  all  matters 
pendtng-bafare  the  Commissioners  of  Incontb^red  Es- 


tates Conrt  was  transferred,  and  the  learned  judge, 
after  heariug  the  parol  evidence  of  Mr.  Robert  Butler 
(who  had  verified  the  petition  in  1832),  and  consider- 
ing the  documentary  evidence  produced,  and  the  no* 
tices  of  the  appellant  claiming  the  charges  vested  in 
her  or  her  trustees  affecting  the  said  estates,  and 
which  they  insisted  should  be  redeemed  by  the  respon- 
dent before  the  said  Cork  and  Kerry  estates  should 
be  sold,  held  that  respondent  was  entitled  to  recover 
the  entire  of  the  principal  and  interest  due  on  foot  of 
the  mortgage  from  the  year  1784,  after  crediting  the 
payments  made  by  the  receiver,  firat,  by  a  sale  of  the 
Limerick  estate,  and  secondly,  for  the  deficiency,  if 
any,  though  exoeeding  six  years  before  the  supple- 
mental petition  and  going  behind  1832,  by  a  sale  of 
the  Cork  estate;  and  thirdly,  if  any  deficiency  after 
the  sale  of  the  Limerick  and  Cork  estates,  by  a  sale 
of  the  Kerry  estate,  but  so  as  not  to  levy  out  of  said 
last-mentioned  estate  more  than  six  years*  interest 
prior  to  the  supplemental  petition.  Tbi^  distinction 
as  to  the  liability  of  the  Kerry  estate  the  judge  founded 
upon  two  grounds:  first,  that  that  estate  had  been 
sold  to  Crosbie  Morgel  in  the  year  1783,  before  the 
appointment  of  the  receiver  in  the  mortgage  matter, 
and  said  Morgel  had  not  been  made  a  paity  thereto; 
and  second,  that  it  had  not  been  clearly  shown,  al- 
though it  was  probable,  that  the  receiver  had  not 
been  made  available  over  said  estates  by  reason  of 
there  being  outstanding  prior  incumbrances  vested  in 
the  purchaser,  it  appeared  from  the  documentary 
evidence  produced  before  the  learned  judge  on  that  oc- 
casion by  Ml*.  Robert  Butler,  that  after  he  was  ap- 
pointed receiver  under  the  order  made  upon  said  pe- 
tition so  presented  in  said  year  1832,  some  of  tho 
parties  beneficially  interested  in  the  amount  due  on  foot 
of  said  mortgage  wrote  to  the  said  Butler,  informing 
him  as  such  receiver,  as  the  fact  was,  that  there  was 
an  enormous  arrear  of  interest  due  on  foot  of  said 
mortgage,  and  that  the  said  mortgage-debt  was  se- 
cured on  other  lands  besides  sud  limerick  estate,  and 
calling  on  him  as  receiver  to  take  steps  to  get  into 
possession  of  sud  other  lands,  in  order  to  get  payment 
of  said  arrear  of  interest,  and  pointing  out  the  an- 
nual defidency  in  moneys  metitioned,  by  which  the 
payments  made  out  of  that  part  of  the  mortgage 
lands  in  the  County  of  Limerick  fell  short  of  the  in- 
terest properly  payable  on  the  moi-tgage.  And  it 
was  then  shown  to  the  judge  that  Robert  Lord  Mas- 
kerry  was,  from  the  year  1780  down,  in  embarrassed 
circumstances,  with  receivers  over  the  entire  of  his 
estates.  There  was  no  suggestion  on  the  part  of  tho 
appellant  that  there  was  any  other  fund  out  of  which 
any  payment  was  or  could  have  been  made  on  foot  of 
the  interest  which  accrued  on  said  mortgage,  beyond 
the  several  sums  set  forth  in  the  schedule  to  the 
charge  so  filed  on  the  part  of  the  respondent  under 
said  order  of  reference  of  the  22nd  Jnly,  1856.  From 
the  order  of  Judge  Hargreave,  bearing  date  13th  May, 
1859,  Maria  Chiunei7  appealed  to  the  Court  of  Appeal 
in  Chancery  in  Ireland,  when  the  order  was,  ou  the 
18th  November,  1859,  affirmed  with  costs.  The  3 
&  4  Will.  4,  c  27,  s.  40,  enacts  that  '*  No  action,  or 
smt,  or  other  proceeding  shall  be  brought  to  recover 
any  snm  of  money  secured  by  any  mortgage,  judg- 
ment, or  lien,  or  otherwise  charged,  &c,  but  withia 
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twenty  years,  &c,  anless  in  the  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall 
have  been  pud,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing,  signed  by 
the  person  by  whom  the  same  shall  be  payable,  or  his 
agent,  to  the  person  entitled  thereto,  or  his  agent.'* 
^tion  42 — '*  No  arrears  of  rent  or  of  interest  in  re- 
spect of  any  sam  of  money  charged  npon  or  payable 
ont  of  any  land  or  rent,  &c.,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  next 
after  the  same  shall  have  become  dne,  &c :  provided 
nevertheless  that  where  any  prior  mortgagee  or  other 
incnmbrancer  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next    before   an   action  or  suit  shall  be 
brought  by  any  person  entitled  tp  a  subsequent  mort- 
gage or  other  incumbrance  on  the  same  land,  the  per- 
son entitled  to  such  subsequent  mortgage  or  incum- 
brance may  recover  in  such  action  or  suit  the  arrears 
of  interest  which  shall  have  become  due  during  the 
whole  time  that  such  prior  mortgagee  or  incnmbrancer 
was  in  such  possession  or  receipt  as  aforesaid,  al 
though  such  time  may  have  exceeded  the  said  term  of 
six  years.''      The  7  William  4  and  I  Vict,  c  28, 
enacts  that  '*  It  shall  and  may  be  lawful  for  any  per- 
son entitled  to  or  claiming  under  any  mortgage  of 
land,  being  land  within  the  definition  contained  in  the 
1st  section  of  3  &  4  Will  4,  c.  279  to  make  an  entry 
or  bring  an  action  at  law  or  suit  in  equity  to  recover  such 
land  at  any  time  within  twenty  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or  inte- 
rest secured  by  such  mortgage,  although  more  than 
twenty  years  may  have  elapsed  since  the  time  when 
the  right  to  make  such  entry  or  bring  such  action  or 
snit  in  equity  may  have  first  accrued." 

ITie  AUomty- General  (Palmer)  and  ffobhouse^ 
Q.O.,  for  the  appellants,  contended  that,  as  regarded 
the  Cork  and  Kerry  lands,  the  claims  of  the  moitga- 
gee  were  barred  by  the  Statute  of  Limitations;  or,  at 
all  events,  that  the  Court  ought  to  presume  a  release. 
As  to  the  other  point,  no  more  interest  than  for  the 
six  years  prior  to  1 856,  the  filing  of  the  petition,  was 
due  ont  of  any  of  the  lands ;  that  the  lauds  in  Keriy 
and  Cork  were  by  the  order  deprived  of  the  benefit  of 
the  Statutes  of  Limitations  as  to  interest  by  allocating 
the  produce  of  the  Limerick  lands  first  to  the  earlier 
Interest  claimed  by  the  charge,  thus  indirectly  taking 
away  the  benefit  of  the  bar  of  the  statute  as  to  inte- 
rest, to  the  benefit  of  which  as  to  the  Kerry  lands  the 
order  declared  the  appellant  entitled. 

BoUt  Q.C^  Cadma,  Q.C.,  and  Oraydoji^  for  the  re* 
spondent,  contended  that  the  payments  made  on  account 
of  the  mortgage  through  the  receivers  out  of  the  rents 
of  the  Limerick  estate  were  payments  made  within 
the  meaning  of  the  statute  7  Will  4  &  1  Vict  c  28, 
and  excluded  the  operation  of  the  3  &  4  Will  4,  c. 
27.  As  to  the  Cork  estate,  the  respondent  was  now 
entitled  to  recover  against  the  same  the  full  amount  of 
the  mortgage- debt  and  arrears  of  interest,  inasmuch  as 
R.  B.  Chmnery  was  an  incumbrancer  in  possession  of 
the  estate  at  time  the  proceedings  were  commenced  in 
the  Incumbered  Estates  Court  withm  the  meaning  of 
3  &  4  WUL  4.  c  27,  B.  42. 

The  following  anthorities  were  referred  to: — Rad- 
•  dam  v.  Mcrley  (1  De  G.  &  J.  6) ;  Toft  v.  Stepltenson 


(1  De  6.  M.  &  6.  28);  BoUing  v.  Lane  (1  De  G. 
M.  &  G.  122);  Doe  r.  WiUiams  (5  A.  &  E.,  291); 
Roman  y.  Andrews  (I  Ir.  Ch.  R.  106);  Brockle- 
hurst  V.  Jessop  (7  Sim.  433);  Yates  v.  Hambly  (2 
Atk.  360);  Price  v.  Vamey  (3  B.  &  Cr.  733);  Un- 
derhOl  v.  Devereux,  (2  W.  Saund.  68) ;  ffyder  v.  Dal- 
^nnoy  (2  Hare,  528);  Toulmin  ▼.  Steere  (3  Mer. 
210);  Parry  v.  Wright  (1  S.  &  St  369). 

Cur,  adv.  vuU. 

The  Lord  Cbancfllor. — The  first  question  which 
is  raised  by  the  present  appeal  relates  to  the  construc- 
tion of  the  40th  section  of  the  stotute  3  &  4  Will  4, 
c.  27,  and  also  to  the  true  construction  of  the  statute 
of  the  7  Will.  4  &  1  Vict  c.  28.  The  facts  that 
give  rise  to  the  present  question,  so  far  as  I  have 
stated  it,  may  be  expressed  in  substance  in  the  fol- 
lowing way.  A  mortgage  was  made  a  great  many 
years  ago,  in  the  year  1776,  of  estates  in  Ireland  of 
three  denominations,  the  estates  being  situated  in  three 
several  counties — the  County  of  Cork,  the  County  of 
Limerick,  and  the  County  of  Kerry.  After  that  mort- 
gage had  been  made,  the  mortgagee  presented  a  peti- 
tion under  the  Irish  Act  of  the  1 1  &  12  Geo.  3,  for 
the  appointment  of  a  receiver  of  the  rents  of  the  mort- 
gaged premises,  and  accordingly  a  receiver  was  ap- 
pointed by  virtue  of  the  provisions  of  that  statute. 
That  receiver  entered  into  possession  and  into  the 
receipt  of  the  Limerick  estates  alone,  and  from  the  rents 
so  received  by  him  the  interest  was  kept  down  and 
paid  npon  the  mortgage.  The  equity  of  redemption 
of  the  estates  sitnated  in  the  Counties  of  Cork  and 
Kerry  has  been  sold  and  conveyed  by  the  mortgagor 
to  dififerent  persons,  the  interest  continuing  to  be  paid 
on  the  mortgage  ont  of  the  Limerick  estates  excln- 
sively.  And  the  question  is,  whether  the  mortgage 
still  continues  to  attach  to  the  Cork  and  Kerry  estates. 
Now,  my  Lords,  first,  by  the  40th  section  of  the  3  & 
4  Will.  4,  it  is  enacted  that  no  section  or  snit  or  other 
proceeding  (I  read  the  statute  shortly)  shall  be  brought 
to  recover  any  sum  of  money  secured  by  any  mort- 
gage, but  within  twenty  years  next  after  the  present 
right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for,  or  a  release 
of,  the  same,  unless  in  the  meantime  some  part  of  the 
principal  mon^,  or  some  interest  npon  the  mortgage, 
shall  have  been  paid,  or  some  acknowledgment  of  the 
right  given  in  writing  signed  by  the  person  to  whom 
the  same  shall  be  paid,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent.  The  .words  of  this  sec- 
tion, npon  whi<^  the  present  question  turns,  are,  *' un- 
less in  the  neantime  some  part  of  the  principal  mo- 
ney, or  some  intei*est  thereon,  shall  have  been  paid.** 
It  is  contended,  on  the  one  side,  that  veiy  great  in- 
convenience indeed  would  arise  if  the  mortgagee — ^the 
existence  of  whose  incumbrance  might  actually  be 
unknown — shonld  be  at  liberty,  after  sixty  or  seventy 
years,  to  make  a  demand  npon  the  proprietor  of  the 
estate  originally  comprised  in  the  mortgage,  but  which 
ha§  been  aliened  and  sold  by  the  mortgagor  perhaps 
fifty  or  sixty  years  ago.  On  the  other  band,  it  is  said 
with  great  force,  that  the  inconvenience  and  injustice 
to  the  mortgagee  would  be  ywj  great  indeed  i^  while 
continuing  to  receire  from  the  person  liable  to  pay  the 
interest  due  npon  his  mortgage,  he  was  to  be  de- 
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prtVetl  hj  the  act  of  the  parties  entitled  to  the  eqaitT 
of  re<lemption  only,  of  the  estate  comprised  in  hid ' 
mortgage.     And,  mj  Lords,  I  think  it  plain  that  con- 
siderations of  jostice  and  of  general  convenience  and 
expediency  prevail  in  favour  of  the  latter  view.     If 
ail  estate  comprised  in  a  mortgage  be  sold  and  con- 
▼ejed  by  the  mortgagor,  whatever  may  be  the  form 
of  the  conveyance,  it  mnst  be  sold  and  conveyed  in 
reality  subject  to  the  mortgage.    If  the  mortgagee 
baa  the  legal  estate,  and  has  the  title-deeds  (which  in 
ordinary  cases  is  the  fact),  no  alienation  can  be  made 
by  a  pQTchaser  except  that  purchaser  has  notice  of  the 
mortgage,  without  great  laches  or  neglect  on  the  part 
of  the  purchaser,  and  great  fraud  on  the  part  of  the 
mortgagor.     I  thinic,  therefore,  that  it  is  impossible 
to  deprive  the  mortgagee  of  the  right  to  resoit  to  any 
estate  which  be  has  not  released  or  given  up,  being 
an  es<tate  orif^inally  comprised  in  his  mortgage,  so 
long  as  that  mortgage  is  legally  and  rcgnlarly  kept 
alive,  as  it  U  undoubtedly  is  kept  alive,  by  the  pay- 
ment of  interest  on  that  mortgage  by  the  person  wbfo 
is  liable  to  pay  it     It  was  said   in  argument  that  if 
such  interpretation  bo  given  of  the  statute,  it  would 
be  possible  for  a  stranger  to  pay  the  interest  to  the 
mortgagee,  and  thereby  to  keep  al*ve  the  mortgage. 
It  is  hardly  necessary  to  deal  with  such  an  improba- 
ble case  as  that,  but  the  answer  to  it  I  think  would 
be  this,  that  money  paid — that  is,  money  handed  over 
by  a  stranger  to  the  contract  under  wliich  it  was  paid 
to  the  individual  entitled  to  receive  it— would  not 
have  the  characteristics  and  the  legal  quality  of  pay- 
ment    It  would  be  a  voluntary  render,  a  gift  or 
donation  being  made  by  a  party  not  in  any  re.^pect 
subject  to  liability,  to  the  individual  who  would  not 
be  entitled  to  receive  from  the  peraon  so  reudoring 
any  part  of  the  money  which  it  is  supposed  would  be 
60  paid.     I  think,  therefore,  that  upon  the  first  and 
general  question  it  is  quite  clear  that  the  payment  of 
money  to  the  mortgagee  by  the  person  liable  to  pay 
in  respect  of  the  interest  on  the  mortgage  continues 
the  mortgage  in  all  its  original  Integrity  and  force 
witli  respect  to  the  estates  properly  comprised  in  the 
mortgage  and  which  had  not  been  aliened  or  conveyed 
away  by  the  mortgagee,  or  with  his  assent     I  should 
have  stated  that  the  other  section  of  the  Act  of  the  7 
WilL  4  (&  1  Vict,  was  passed  for  the  purpose  of  pre- 
serving in  the  mortgagee  the  right  to  make  entry  and 
bring  an  ejectment  to  recover  the  lands.     The  lan- 
goage  of  the  4th  section  being  confined  to  cases  of 
recovery  of  the  money,  the  same  principle  is  applica- 
ble to  both,  and  the  same  ratio  decidendi  will  apply 
to  both  sections.     The  next  point  raised  in  argument 
was  this,  whether  payment  made  by  the  receiver  ap- 
pointed under  the  statute  can  be  considered  as  pay- 
ment made  by  the  person  liable  to  pay,  or  his  agent, 
upon  the  hypothesis  that  those  words  in  the  40th 
section  of  chapter  27  of  the  3  &  4  Will.  4,  namely, 
the  words  **  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,"  apply  to  both  cases,  that  is  to 
say,  to  the  case  of  payments  of  interest  as  well  as  the 
case  of  acknowledgments,  which  i  think  tliey  certainly 
do.     Upon  that  point,  I  think  no  reasonable  doubt 
can.  be  entertained  that,  under  the  statute,  the  receiver 
in  receipt  of  the  rents  of  the  Limerick  estate  is,  in 
point  of  fact  as  well  as  of  law,  the  receiver  of  the 


mortgagor,  the  owner  of  the  estate  subject  to  the 
mortgage,  and  that  any  payment  made  by  the  receiver 
in  pursuance  of  the  order  is  payment  in  law  by  the 
legal  agent  of  the  person  liable  to  pay.     I  have  no 
doubt,  therefore,  and  submit  to  your  Lordships  that 
no  reasonable  doubt  can  be  entertained  as   to   the 
mortgagee's  security  affecting  all  the  lands  originally 
comprised  in  it  in  those  three  separate  Counties  of 
Cork,  Kerry,  and  Limerick.     My  Lords,  it  was  pro- 
posed in  argument,  that  this  view  of  the  statute  would 
interfere  with  the  view  taken  of  the  42nd  clause  of 
the  statute  iu  Balding  v.  Lane^  which  was  decided  by 
me  in  the  Court  of  Chancery.     But,  my  Lords,  that 
arises  upon  a  different  section,  and  in  reference  to  a 
different  matter.     The  case  of  Balding  v.  Lane  de- 
cided this,  that  if  there  were  several  incumbrances 
upon  the  same  land,  ranking  in  a  series  one  after 
another,  payment  made  by  the  mortgagor  would  not 
keep  alive  the  right  of  the  first  mortgagee  to  airears 
of  interest  as  against  the  second  mortgagee.     I  think 
that  does  not  at  all  interfere  with,  but  is  in  perfect 
harmony  with  the  view  which  I  now  suggest  to  your 
Lordships  to  adopt  of  the  42nd  section.     What  was 
decided  in  Balding  v.  Lane  was  this,  that  the  words, 
*'  the  person  by  whom  the  same  is  payable,  or  his 
agents,"  were  words  of  such  large  import  and  mean- 
ing that  they  wonld  not  only  comprehend  the  mort- 
gagor and  his  personal  representatives  upon   whom 
the  contract  would  be  personally  binding,  but  would 
also  include  the  second  or  the  third  mortgagee  by 
whom  the  principal  and  interest  due  to  the  first  mort- 
gagee might  with  propriety  be  said  to  be  payable,  in- 
asmuch as  the  estate  and  right  of  the  second  mortga- 
gee was  subject  and  posterior  to  that  of  the  first 
mortgagee,  and  he  would  be  entitled  to  redeem  the 
first  mortgagee  upon  the  payment  of  the  principal  and 
interest     Accordingly,  the  effect  of  that  acknowledg  •* 
meat  in  writing  given  under  the  42nd  section  was 
confined  by  that  judgment,  and,  I  think  correctly,  to 
the  interest  of  the  individual  giving  that  acknowledg- 
ment.   That,  however,  refers  to  a  totally  different 
matter  from  that  which  is  now  before  your  Lordships 
and  which  arises  upon  the  40th  section  of  the  3  &  4  ' 
Will  4,  and  on  the  other  statute  to  which  I  have  al- 
ready called  your  attention.     The  remaining  part  of 
the  order  appealed  from  raises  a  question  of  quite  a 
different  character.     It  appears  that  when  a  part  of 
the  estate  was  sold  and  conveyed  away  by  the  mort- 
gagor, namely,  the  estates  in  Cork  and  Kerry,  the 
mortgagee  being  in  possession  by  the  receiver  of  the 
Limerick  estate  alone,  or  rather  of  a  sufficient  part  of 
the  rents  of  the  Limerick  estate  to  keep  down  the  in- 
terest, there  were  certain  ontstanding  charges   and 
incumbrsnces,  a  transfer  of  which  was  taken  by  the 
pui-chascr  from  the  mortgagor,  with  a  view  to  protect 
his  tith  and  interest  in  the  legal  estate,  in  the  ordi- 
nary manner  in  which  outstanding  legal  estate,  or 
legal  charges,  are  transferred  in  order  to  protect  the 
title  of  the  individual  beneficially  interested;  and  it 
was  contended  that,  having  regard  to  the  language  of  the 
42nd  sec.  of  3  <&  4  W.  4,  it  would  not  be  possible  to  confine 
the  claim  of  the  inortgagee  to  six  years'  intoi*est  alone, 
in  consequence  of  the  rents  being  rocuivud  and  pos- 
sessed by  persons  entitled  to  the  prior  charges  aud  in- 
cumbrances, and  which  might  therefore  be  set  up  as  a 
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reasoa  for  holding  that  the  mortgagee  was  not  con- 
fined to  six  years*  arrears  of  interest.  The  section  in 
question  provides  that  the  mortgagee  shali  only  reco- 
ver arrears  of  interest  for  six  years,  except  in  a  case 
where  a  prior  mortgagee,  or  other  incnmbrancer,  shall 
have  been  in  possession  of  the  land,  or  in  the  receipt 
of  the  profits  thereof.  Then,  inasmuch  as  no  laches 
can  be  imputed  to  the  mortgagee,  who  was  unable  to 
get  possession  by  reason  of  a  prior  incumbrancer  being 
in  possession,  it  was  thought  unjust  to  limit  such 
mortgagee  to  six  years  of  arrears,  and  he  was  ena- 
bled therefore  to  recover  all  the  arrears  which  became 
due  during  the  time  that  possession  of  the  land  charged 
was  held  by  the  prior  mortgagees.  No  doubt  the 
exception  is  a  very  just  one;  but  the  reason  for  that 
exception  is  this,  that  when  a  prior  mortgagee  was 
bona  fide  in  possession,  then  that  possession  excluded 
the  subsequent  mortgagee  from  being  able  to  recover 
rents,  or  to  recover  lands,  or  to  enter  into  possession. 
But  it  would  be  gross  misapprehension  of  that  section 
if  we  were  to  apply  it  to  a  case  where  the  legal  holder, 
of  a  defhnct  or  satisfied  charge  or  incumbrance,  or  of 
an  existing  charge  or  incumbrance,  b  not  himself  ac- 
tually in  possession,  or  in  the  receipt  of  the  rents  and 
profits,  but  where  an  individnal  is  in  that  possession, 
or  in  that  actual  receipt,  who  is  entitled,  by  a  trust 
declared  in  equity,  to  the  benefit  of  that  outstanding 
charge  or  incumbrance.  Your  Lordships  are  all 
aware  of  the  various  expedients  which  the  unfortunate 
state  of  the  law  with  regard  to  real  property  has 
compelled  purchasers  and  mortgagees  to  resort  to  in 
order  to  obtain  protection  in  an  indirect  manner  where 
that  protection  ought  to  be  given  In  a  direct  manner, 
and  some  of  those  expedients  have  been  the  taking  of 
transfers  of  outstanding  satisfied  legal  estates,  or  out- 
standing charges,  with  a  view  to  protect  the  interest 
of  the  party  in  possession,  but  when  that  b  done  the 
individnal  who  is  actually  and  bona  fide  in  possession, 
holdmg  under  the  shelter  and  cover  of  the  outstanding 
estate,  is,  of  course,  not  entitled  to  say  that  his  trus 
tee,  the  owner  of  the  mortgage  or  incumbrance,  is  the 
person  in  possession,  and  not  himself.  In  thb  parti- 
cular case,  therefore,  it  was  not  the  holder  of  the 
chaise  who  was  in  possession,  but  it  was  the  indivi- 
dual for  whom  the  holder  of  that  charge  was  made 
trustee  by  that  species  of  artificial  arrangement  to 
which  I  have  already  referred.  Therefore,  I  must 
submit  to  your  Lordships  that  it  was  -quite  an  un- 
founded thing  to  hold,  as  was  done  in  the  Court  be- 
low, that  thb  land  was  actually  in  the  possession  of  a 
bona  fide  incnmbrancer  orior  to  the  mortgage  of  the 
principal  respondent,  and  that  conseqoently  the  pre- 
sent respondent  was  entitled  to  an  unlimited  extent  of 
interest,  and  was  not  to  be  confined  to  nx  years.  I 
think  your  Lordships  will  agree  with  me  that  it  was 
not  a  case  of  bona  fide  possession  by  the  incumbrancer 
within  the  true  meaning  and  interpretation  of  the  sta- 
tute, and  that  therefore  both  with  regard  to  the  Cork 
estate  and  with  regard  to  the  Keny  estate,  the  mort- 
gagee b  not  entitl^  to  more  than  six  yean*  arrears  of 
interest.  Therefore  the  order  will  be  partially  af- 
firmed and  partially  reversed,  as  I  submit  to  your 
Lordships,  to  the  extent  which  I  have  already  stated. 
Loud  Cbanwobte. — In  thb  case  the  first  question 
is,  whether  the  mortgagees  have  now  a  right  to  bring 


an  action  to  recover  the  lands  in  the  counties  of  Cork 
and  Kerry  included  in  theur  mortgage  of  the  1st  of 
January,  1776,  or  rather  whether  they  would  have 
had  such  a  right  if  no  order  for  sale  had  been  made 
by  the  Incumbered  Estates  Court  I  think  it  clear 
that  they  would  ever  since  July,  1784.  They  have 
been  in  possession  by  a  receiver  under  the  statute  of 
that  part  of  the  lands  comprised  in  their  mortgage 
which  b  situate  in  the  county  of  Limerick.  The  rents 
of  those  lands  have  been  regularly  applied  by  sncoes- 
sive  receivers  towards  Uquidaiion  of  their  interest,  and 
by  the  express  provisions  of  7  Wm.  4,  and  1  Vict  c.  28, 
any  person  claiming  lasid  as  mortgagee  may  bring  an 
aaion  to  recover  it  at  any  time  wiUiin  twenty  yeaiv 
next  after  payment  of  any  part  of  the  prindpal  money 
or  interest  secured  by  the  mortgage.  It  was  argued 
that  a  payment  to  be  brought  within  this  statute  most 
be  a  payment  by  the  mortgagor,  not  by  a  receiver, 
who  b  an  officer  of  the  court.  But  for  thb  argnment 
there  b  no  warrant  The  statute  says  nothing  as  to 
the  person  by  whom  the  payment  b  to  be  made.  It 
b  not  necessary  to  say  what  would  be  the  effect  if 
such  an  extraordinary  case  can  be  imagined  of  a  mere 
stranger  without  authority  from  or  communication 
with  the  mortgagor  regnlariy  paying  to  the  mortgagee 
hb  mterest  for  twenty  years.  It  may  be  that  this 
would  not  be  a  payment  within  the  statute.  In  truth 
it  could  hardly  be  treated  as  payment  at  all ;  it  wonld 
be  so  many  gifts  regularly  made  from  time  to  time 
by  a  stranger  equal  in  amount  to  the  payments  which 
the  mortgagor  ought  to  have  made.  That  which  b  a 
mere  gift  cannot  with  accuracy  be  called  a  payment 
But  the  paymeuts  in  that  case  were  not  payments  by 
a  stranger,  for  though  a  receiver  appointed  under  the 
Irish  stotute,  1 1  &  12  Geo.  3,  c.  10,  b  an  officer  of 
the  court,  yet  he  b  certainly  no  stranger  to  the  mort- 
gagor, bht  a  person  paying  for  him  and  on  his  account 
what  he  b  bound  to  pay.  I  think,  therefore,  that 
when  the  petition  was  presented  to  the  Incumbered 
Estates  Court,  the  mortgagees  had  a  clear  right  to 
recover  possession  of  the  laud.  Thb  state  of  the  law 
was  calculated,  it  was  said,  to  occasion  great  hanl- 
ships  to  those  who  have  become  purchasers  without 
notice  of  a  mortgage.  In  this  case  I  may  obscn^e 
that  it  seems  very  doubtful  to  me  upon  the  evidence 
whether  there  was  not  distinct  notice,  but  I  take  the 
case  as  if  there  were  no  notice.  No  doubt  thb  is  so; 
but  the  cases  in  which  such  hardship  can  arise  are 
likely  to  be  very  rare,  and  can  only  happen  m  conse- 
quence of  a  purchaser  having  unfortunately  accepted 
a  bad  title,  of  hb  having  been  unaware  that  hb  vendor 
wea  the  owner  only  of  an  equity  of  redemption  and 
not  an  unincumbered  fee  simple  m  possession.  The 
purchaser  in  such  a  case  sufiera  from  hb  not  having 
sufficiently  ascertuned  the  state  of  the  vendor's  title. 
Tliat  a  contrary  doctrine  would  be  very  akrmmg  to 
mortgagees  b  obmus,  for  so  long  as  a  mortgagee 
receives  hb  interest  regularly,  he  does  not  ^1  himself 
under  any  obligation  to  inquure  how  hb  debtor  b  deal- 
ing with  the  equity  of  redemption — a  matter  in  which 
he  has  no  concern.  But  on  the  other  question  nused 
by  thb  appeal,  I  cannot  concur  with  the  judgment 
which  has  been  ^ven  below.  The  judge  of  tiie 
Landed  Estates  Court  decided  that,  as  to  the  lands  in 
the  county  of  Cork,  the  mortgagees  were  entitled  to 
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an  acooQQt  of  what  waa  dae  for  interoat  from  the  date 
of  the  mortgage.  The  question  as  to  how  fkr  back  a 
mortgagee  ia  entitled  to  recover  arrears  of  interest 
depends  upon  the  42nd  section  of  3  &  4  Wm.  4»  c 
27-  It  is  there  enacted  that  no  arrears  of  interest  in 
respect  of  any  sum  of  money  payable  ont  of  land  shall 
be  recovered  but  within  six  years  next  after  it  shall 
have  become  doe,  bnt  with  a  proviso  that  where  any 
prior  incnmbrancer  shall  have  been  in  possession 
within  one  year  next  before  any  action  or  suit  bronght 
by  a  snbseqnent  incnmbrancer,  he  may  recover  all  ar- 
rears accmed  during  the  possesion  of  the  prior  incnm- 
brancer. The  Landed  Estates  Gonrt  decided,  and  the 
Conrt  of  Chancery  concnrred  in  the  decision,  that,  inas- 
much as  when  Chinnery  purchased  the  Cork  lands  in 
1 790,  various  old  incumbrances  were  assigned  to  a  trus- 
tee for  him  to  protect  him  and  his  heirs  in  their  title  and 
possession,  therefore  the  case  was  bronght  within  the 
proviso  in  the  42nd  section  of  the  statute.  With  all 
deference,  I  do  not  concur  in  this  Wew  of  the  law. 
What  the  statute  contemplated  was,  the  case  of  an 
actual  possession  by  an  incumbrancer.  Now  here,  so 
fu*  from  there  having  been  possession  by  an  incnm- 
brancer, there  has  all  along  been  a  purchaser  in  pos- 
session, and  the  most  that  can  be  contended  for  the 
purchaser  is,  that  there  has  been  an  incnmbrancer  out 
of  possession,  but  holding  his  security  for  the  express 
pvurpose  of  protecting  the  possession  of  the  purchaser. 
I  may  observe  that  the  language  of  the  conveyance  to 
Chittneiy  ia  this.  After  asagnmg  the  incumbrances, 
he  says,  that  *Mt  ia  agreed  that  it  shall  be  lawful  to 
continue  and  keep  on  foot  and  unsatisfied  the  sud 
mortgage,  and  the  said  four  several  judgments  herein- 
before mentioned,  and  all  proceedings  on  them  res- 
pectively had  as  aforesud,  in  order  to  protect  the  said 
Sir  James  Lawrence  Cotter  and  Broderick  Chinnery 
respectively  in  their  titie  snd  possession  pf  all  and 
mngular  the  aud  hereinbefore  grapted  and  released 
towns,  lands,"  and  so  on:  showing  deariy  that  the  pos- 
aeasion  was  contemplated  to  be  in  pobt  of  law,  as  it 
was  in  point  of  fact,  the  possession  of  the  purchaser. 
To  hold  that  Chinnery  and  those  who  have  succeeded 
him  are  incumbranoera,  would  be  tantamount  to  treat- 
ing a  laige  poition  of  the  owners  of  land  as  mere  in- 
cambranoera;  for,  in  a  great  proportion  of  purchases, 
a  part  of  the  purchase-money  is  applied  in  satis^ng 
Aome  eusting  mcumbrance  which,  as  in  the  case  now 
before  us,  is  assigned  to  protect  the  inheritance.  I 
concur,  therefore,  with  my  noble  and  learned  friend 
in  thnd^ing  that. the  decree  b  wrong  in  giving  interest 
for  more  than  six  years  before  the  filing  of  the  supple- 
mental petition  in  the  Incumbered  Estates  Court. 
The  case  must  therefore  be  ramitted  to  the  Court 
of  Chancery,  in  Ireland,  with  a  dedaratipn  to  that 
offKt. 

LoBD  Wenslbtdalb.— My  Lords,  when  this  case 
was  aigned  before  your  Lordships,  I  had  a  strong 
impression  that  the  mort|^^  on  the  lands  in  the  coun- 
tiea  of  Cork  and  Kerry  of  the  1st  January,  1776,  was 
barred  bf  the  Act  of  limitations,  3  &4  Wm.  4,  c  27, 
8.  4Q9  and  that  the  receipt  of  a  portion  of  the  interest 
enforced  through  the  medium  of  a  receiver  of  the  rents 
of  the  Limeri<£  lands,  did  not  answer  the  description 
of  a  payment  ao  as  to  prevent  the  Statute  of  Limita- 
tions running.    Undoubtedly  the  payment  mentioned 


in  Lord  Tenterden's  Act,  (9  Geo.  4,  c  14)  which  is 
made  to  supersede  the  necessity  of  a  written  memo-  - 
randnm  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, is  a  voluntary  payment  on  account  of  a  larger 
sum  then  due,  so  as  to  be  on  a  different  footing  from 
a  mere  parol  promise— *a  promise  vouched  by  an  actual 
payment  on  account.  But  snbseqocnt  consideration, 
confirmed  by  the  opinions  of  my  two  noble  and  learned 
firiends,  the  Lord  Chancellor  and  Lord  Cranworth,  has 
satisfied  me  that  my  first  impresMon  was  incorrect— a 
receipt  of  interest  of  mortgage.  Simple  possession  d 
the  sul^eet-matter  by  an  act  of  ewnenhip  is  enough, 
and  the  receipt  of  the  interest  ont  of  an  estate,  sub- 
ject to  three  different  mortgages,  is  enough  to  keep  it 
alive  as  to  alL  The  receipt  by  an  officer,  by  order  of 
the  Court  as  receiver  of  the  rants  of  the  Limerick  es- 
tate^ operates  as  a  part  payment  of  the  imerest  on  all 
the  three  mortgages  in  Cork  and  Kerry  as  well  as 
Limerick  In  that  respect,  therefore,  I  agree  with  my 
noble  and  learned  friends  nnd  the  Court  below.  I 
agree  also  in  the  view  that  they  have  taken  of  the  other 
important  question.  I  think  this  is  not  the  case  of  a 
mortgagee  in  possession,  but  of  a  purchaser.  The 
case  does  not  Ml  within  the  prindple  which  allows  a 
subsequent  mortgagee  who  has  been  prevented  receiv- 
ing any  interest  by  the  prior  mortgagee,  receiving  the 
whole.  Here  the  proper  interest  is  only  for  six  yeare 
past.  I  agree,  therefore,  entirely  in  the  views  whidi 
have  been  so  clearly  and  dUstincUy  expressed  by  my 
two  noble  and  learned  friends. 

Deene  partly  reversetL 

Appellant* i  agent— T.  Baker. 

Respondent's  agent — ^Holmes,  Antoi^  Tnxnbolli  and  Shar- 
key. 


Conrt  of  €iutttC»  Mtnct. 

CR^ortad  bf  WUllun  Woodlodc,  Eiq.,BantaCar.^tJa«.] 

[BUOBB  0*BfiIEN  AHD  FrrZOERALD^  JJ.} 

TOTTKVHAM  V.  McOuiNET. — Jutie  13. 

Practk^'^inifUermand  of  notice  of  trial-^  Costs  of 
thedatf. 

Where  countermand  of  notice  of  trial  was  served  by 
thepkUntiffa  day  late^  and^  notwithstanding  the 
countermand^  the  dtfendant  went  on  to  incur  esepense 
in  pnparing  for  trials  and  appeared  in  Courts 
Held,  {he  having  entered  a  rule  for  costs  of  the  day 
for  not  countermanding  in  sufficient  time)  that  he 
was  entitled  only  to  the  costs  incurred  up  to  the  ser» 
vice  of  the  countermand^  and  not  to  the  costs  sub- 
sequently incurred^ 

Thu  was  a  motion  on  behalf  of  the  defendant  to  have 
the  costs  referred  back  to  the  taxing  officer  for  farther 
conuderation.  The  action  was  one  of  ejectment  The 
plautiff  served  notice  of  trial  on  the  10th  February, 
for  the  hist  Spring  Assises  for  the  county  of  Leitrim, 
which  took  place  on  the  22nd  of  the  same  month; 
and  on  the  19th  he  served  a  notice  countermanding 
the  notice  of  trial,  the  last  day  fur  so  doing  being  the 


288 


THE  IRISH  JURIST. 


1 8th.  On  the  20th  the  defendant  served  a  notice  on 
the  plaintiff^s  attorney,  apprising  him  that  the  notice 
of  coantermand  was  late,  and  went  on  to  get  ready 
for  a  trial,  prepared  briefs  and  sent  them  oat  to 
counsel,  issaed  sabpcBnas  and  paid  viaticums  to  wit- 
nesses. He  appeared  before  the  jadge  at  the  assizes 
and  had  his  appearance  taken  down,  and,  afterwards, 
within  a  month  entered  a  rule  for  the  costs  of  the  day 
under  the  105th  section  of  the  Common  Law  Proce 
dure  Act,  1853,  for  not  countermanding  in  sufficient 
time.  On  the  costs  coming  on  for  taxation,  the  tax- 
ing master  allowed  him  the  costs  actually  incurred  by 
him  up  to  the  service  or  the  notice  countermanding 
the  notice  of  trial ;  but  refused  to  allow  him  the  costs 
subsequently  incurred  by  him  as  above  stated.  From 
this  the  defendant  appealed. 

Malley  and  Robinson,  Q.C.,  for  the  appeal — ^We 
are  to  have  all  the  costs  incurred  by  us  up  to  the  day 
on  which  the  tnal  ought  to  have  taken  place.  The 
costs  given  by  the  statute  are  "  the  costs  of  the  day.*' 
\Fitzgerald,  J. — That  must  be  taken  to  mean  the 
costs  of  the  day  properly  incnrred.  The  costs  here 
were  most  improperly  incurred.  Surely  the  with- 
drawal of  the  notice  of  trial  on  the  1 9th  was  a  good 
withdrawal  O'Brien,  J. — ^The  meaning  of  the  Act 
is  merely  to  give  such  costs  as  had  been  incurred  op 
to  the  time  of  the  withdrawal  of  notice  of  trial  Thus 
if,  previously  to  the  service  of  notice  of  withdrawal, 
briefsthlul.been  given  out  in  consoquenoe  of  the  notice 
of  trial,  you  wodd  have  been  entided  to  the  costs  of 
them ;  but  the  section  gives  n6  right  to  the  party  to 
go  on  heaping  up  costs.] — Newton  v.  Chaplin,  (7  0. 
B.  774).  [0'-ffr*«i,  J, — ^There  was  no  notice  served 
in  that  case  countermanding  the  notice  of  trial  Fitz- 
geraldj  •/. — Your  appearing  at  the  trial  was  for  the 
purpose  of  getting  costs,  not  one  penny  of  which  had 
hrcn  incurred  at  the  time  of  the  withdrawal  of  notice 
of  trial.]  There  is  but  one  class  of  costs  given  in  the 
Art  for  not  proceeding  to  trial  and  for  not  counter- 
manding in  sufficient  time.  The  penalty  is  the  same 
ill  both  cases.  [O'J^nim,  J. — Then  suppose  it  was 
necessary  to  bring  down  an  officer  of  the  Probate 
Court  or  of  the  registry  office  at  an  expense  of  £10 
or  £15,  would  you  be  entitled  to  do  that,  notwith 
standing  the  countermand?]  Certainly;  sections 
104  and  105  of  the  Common  Law  Procedure  Act  are 
to  be  read  together.  The  meaning  of  the  words 
''  costs  of  the  day  "  will  be  found  iu  Cole  on  Eject- 
ment, p.  339. 

Samuel  Walker,  (with  him  Heron,  Q.C.,  who  was 
not  called  on)  contra,  referred  to  Archbold's  Practice, 
(1 0th  Edition)  p.  296;  Lush's  Practice,  p.  350; 
Day's  Common  Law  Procedure  Acts,  p.  80;  Gray  on 
Costs,  p.  371 ;  Chitty's  Forms,  p.  837;  Doncaster  v. 
Cardweil  (2  M.  &  W.  390.) 

O'Brien,  J. — We  think  that  this  application  must 
be  refused,  and  that,  if  the  Act  of  Parliament  bore 
the  coustruclion  contended  for  by  the  defendant,  it 
would  work  great  injustice.  It  is  pushed  to  this:  the 
party  does  not  go  to  trial,  and  does  not  serve  a  notice 
of  countermand  in  suffident  time.  If  he  had  done  so, 
he  need  not  have  paid  any  costs.  The  Legislature 
has  fixed  fonr  days  as  the  period  when  a  plaintiff  may 
withdraw  notice  of  trial  without  expense;  but,  with  ' 
regard  to  the  service  of  notice  of  withdrawal  here,  it 


took  place  a  day  too  late,  and  we  are  told  that,  al- 
though the  plaintiff  could  not  go  to  trial,  and  the  de- 
fendant knew  that,  yet  the  defendant  was  entitled  to 
make  these  charges  for  briefs  and  foes,  &c,  which  he 
knew  to  be  nnnecessary  when  he  sent  them  out  It 
would  be  most  unjust  to  put  that  interpreti|tion  on 
the  Act,  unless  we  were  obliged  to  do  so.  But  are 
we  obliged  so  to?  What  is  the  meaning  of  tiie  term 
*'  costs  of  the  day?"  In  the  explanation  of  it  given 
in  Cole  on  Ejectment,  there  are  two  words  which  aro 
decisive  against  the  application,  namely,  **properiy 
incnrred."  Can  it  be  said  that  coats  are  properly  in- 
curred after  the  notice  of  trial  has  been  withdrawn? 
ft  is  almost  enough  to  sUte  that,  to  see  that  the  ap- 
plication cannot  be  sustained.  The  text  writers  cited 
shew  it  also,  as  well  as  the  observation  of  Parke,  K, 
in  the  case  last  referred  to. 

FiTZQERALD,  J.— I  quitc  coucur  that  the  applicatioii 
should  be  refused.  The  Act  is  capable  of  the  i^lainest 
interpretation :  the  defendant  gets  bis  costs  of  the  day, 
if  the  plaintiff  does  not  go  to  trial  parsuant  to  notice; 
and  on  the  other  hand,  if  the  plaintiff  does  counter- 
mand, but  not  in  time,  the  defendant  is  entitled  to 
such  costs  as  he  has  incurred  op  to  the  service  of  no- 
tice of  countermand.  Mr.  Malley's  argument  is,  that 
if  notice  of  trial  is  not  withdrawn  in  time,  the  plain- 
tiff is  bonnd,  and  the  defendant  may  go  on  incurring 
costs  which,  in  some  cases,  may  be  serious.  If  we 
were  coerced  to  accede  to  the  motion,  we  should  of 
course  do  so,  but  I  think  we  are  not  obliged  to  do  so, 
and  we  most  refuse  the  motion  with  costs. 

Motion  r^fUaed  vrith  costs. 


Whttb  v.  Hux,  June  13. 

Practice  ^Substitution  of  Service — Amendment— 
Cause  oj  action  arising  within  the  junsdiction— 
Affidavit. 

An  action  was  brought  m  Irdand  agasnata  defsftda^ 
residing  out  of  the  jurisdiction,  t^Mm  an  En^ 
judgment  Portion  only  ofihe  original  consideration 
for  the  judgment,  being  money  paid  by  theplaintif 
for  the  dejendant  in  the  defence  of  an  action  here, 
arose  in  this  country.     Upon  a  motion  being  made 
for  an  order  to  substitute  service  of  the  swmcns 
and  plaint  grounded  upon  an  a^Kdamt  stating  tkd 
agreatpaH  of  the  cause  of  actwn  arose  within  the 
jurisdiction,  the  judge  gave  liberty  to  amend  the 
suinmons  and  plaint  by  adding  paragraphs  on  the 
original  considerations  for  the  Eng^  judgment, 
and  made  a  conditional  order  for  substitution  of 
service  of  the  summons  and  plaint  so  amended  The 
summons  and  plaint  was  accordingly  amended  m 
directed,  and  several  new  paragraphs  were  added, 
one  only, founded  on  the  money  paid  as  abovi  sUOed, 
being  for  a  c(xuse  of  action  which  arose  within  the 
jurisdiction.      Upon  motion  to  make  absohOe  the 
conditional  order  Jor  substitution  of  service,  thi 
Court  held  that  the  affidavit  above  mentioned  dM 
not  disclose  the  true  state  of  facts,  and  discharged 
the  conditional  order* 
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QatBre,  Whether  the  Court  can  direct  substitution  oj 
service  of  a  writ  of  summons  and  plaint  containing 
paragraphs  upon  several  distinct  causes  ofaidtion  of 
which  one  only  has  arisen  within  the  jurisdiction^ 
and  all  the  others  have  arisen  out  oJ  it. 

Motion  to  make  absolate  a  condidonal  order  for  snb- 
stitatioQ  of  serrice,   notwithstanding  caase  shown. 
The  action  was  originally  bronght  solely  npon  an  Eng- 
lish judgment  for  £300  recovered  by  the  plaintiff 
against  the  defendant.      The  sammons   and   plaint 
standing  thos,  an  application  before  Hayes,  J.,  was 
made  for  liberty  to  sabstitnte  serrice  by  serying  a  Mr. 
Gainness,  who  it  was  not   disputed  was  a  proper 
person  upon  whom  service  should  be  substituted.  The 
affidavit  npon  which  the  motion  was  grounded  stated 
that  *'  a  great  part  of  the  cause  of  action  arose  in  this 
country."    In  point  of  fact,  the  only  part  of  the  ori- 
ginal consideration  of  the  judgment  which  arose  in 
this  country  was  a  sum  of  £56  expended  by  the  plain- 
tiff in  the  defence  of  an  action  brought  here  against 
the  defendant     All  the  other  portions  of  the  original 
consideration  were  causes  of  action  which  arose  alto- 
gether in  England.     When  the  motion  to  substitute 
service  was  made,  the  learned  judge  gave  liberty  to 
the  plaintiff  to  amend  his  summons  and  plaint  by  add- 
ing paragraphs  upon  the  various  original  considerations 
for  the  EngUah  judgment;  and  further  made  a  con- 
ditional order  for  substitution  of  service  of  the  summons 
and  plaint,  when  so  amended,  upon  Mr.  Guinness.    In 
pursuance  of  the  liberty  thus  given,  the  plaintiff,  to  the 
paragraph  upon  the  English  judgment,  added  para- 
graphs on  a  bill  of  exchange,  a  prombsoiy  note,  and  for 
work  and  labour,  money  paid,  money  lent,  and  on  an  ac- 
connt  stated.  Of  these  paragraphs,  that  for  £56  money 
paid,  teing  the  amount  expended  in  the  defence  of  an 
action  in  this  country  as  above  stated,  was  the  only 
one  based  npon  a  cause  of  Action  which  arose  within 
the  jurisdiction  of  the  Irish  Courts.     Substituted  ser- 
rice of  the  summons  and  plaint  thus  amended,  having 
been  effected  npon  Mr.  GuinnesSi  the  plaintiff  now 
came  to  make  absolute  the  conditional  order  for  so 
doing. 

Tancfy  appeared  for  the  plaintiff. 
Samuel  Ferguson,  Q.G.,  to  oppose  the  motion.— 
The  Courts  have  never  decided  that  if  the  cause  of  action 
contained  in  one  of  several  counts  arose  in  this  country, 
they  would  direct  substitution  of  service  of  a  summons 
and  plaint  containing  a  number  of  counts  on  causes  of 
action  arising  out  of  the  jurisdiction.  If  that  was 
done,  a  party  having  a  cause  of  action  ex  contractu^ 
arising  in  thb  country,  might  join  a  cause  of  action  for 
a  tort  arising  in  England  or  elsewhere,  bring  his  action 
in  this  country  and  have  a  substitution  of  service. 
The  mattor  is  regulated  by  section  34  of  the  Common 
Law  Procedure  Act,  1853.  Then  as  to  the  amend- 
ment, there  was  no  jurisdiction,  properly  speaking,  to 
amend  in  this  case.  The  sections  of  the  Act  relating 
to  amendments  are  the  16th,  which  applies  only  in 
cases  of  veri)al  and  technical  errors  and  omissions, 
the  87th  &  89th  which  relato  to  cases  of  non-joinder 
of  parties,  and  the  23]8t  which  seems  to  contemplate 
tbe  existence  of  a  controversy  between  parties  to  let 
in  the  power  of  amendment  there  given*  Here  there 
was  no  controversy,  as  there  was  no  appearance  by 


the  defendant  when  the  amendment  was  made.  The 
Court  had  no  jurisdiction  to  substitute  serWce  as  the 
writ  stood  originally,  as  the  cause  of  action  arose  oat 
of  the  jurisdiction. — Collins  y.  Lord  Frankford  de 
Montmorency  (3  Ir.  C.  L.  Rep.  473).  The  plaintiff 
then  not  having  been  able  to  substitute  service  in  res- 
pect of  the  original  cause  of  action,  can  service  be  sub- 
stituted after  an  amendment,  adding  six  new  causes  of 
action,  of  which  only  one  arose  in  this  country? 

Tandy  in  reply. — The  Court  will  order  substitution 
of  service  where  any  part  of  the  cause  of  action  arose 
within  the  jurisdiction.  In  Kiibey  v.  The  Chester  and 
Holyhead  Railway  Company  (6  Ir.  C.  L-  Rep.  393), 
the  contract  to  carry  the  goods  was  entered  into  in 
England,  but  there  was  a  detention  of  a  trunk  here, 
audit  was  held  that  an  action  might  be  brotight  in  the 
Irish  Courts,  and  that  substitotion  of  Wvice  might 
be  granted. — Betham  v.  Ferme  (4  Ir.  C  L.  Rep.  92.) 
This  being  a  foreign  judgment,  there  is  not  a  merger 
of  the  original  causes  of  action ;  and  the  judgment  b 
evidence  of  the  original  consideration.  Other  cases 
upon  the  question  of  substitution  of  service  where  part 
only  of  the  cause  of  action  arises  within  the  jurisdic- 
tion are  PowtU  v.  The  Atlantic  Steam  Navigation 
Company  (10  Ir.  C.  L.  Rep.,  app.  xlvii);  B^y  v. 
White  (6  Ir.  Jor.  N.S.,  87.) 

O'BRiiEEr,  J.—- The  general  question  arising  in  this 
case,  is  one  which  would  require  very  serious  consi- 
deration. My  present  imprespion  is  that  where  causes 
of  action  are  in  their  origin  wholly  distinct,  and  with- 
out any  connection  between  them,  that  is  not  a  case 
for  substituting  service  as  contemplated  by  the  statute. 
The  cases  to  which  we  have  been  referred — and  this 
applies  to  them  all — do  not  in  any  respect  decide  the 
point  In  all  ot  them  there  was  one  contract,  and  in 
respect  of  that  contract  there  were  various  breaches, 
some  in  this  country,  some  out  of  the  jurisdiction. 
Where  that  took  place,  of  course  the  dedsion  was  that 
the  fact  of  the  cause  of  action  arismg  partly  in  England, 
did  not  prevent  the  party  from  suing  here,  where  it 
was  grounded  on  a  contract  in  this  country,  in  respect 
of  which  he  had  also  a  right  of  action*  But  those 
cases  do  not  touch  the  present  one.  I  for  one  should 
be  very  slow  to  lay  down  the  principle  that  a  man  by 
including  in  his  summons  and  plaint,  a  claim  for  £5, 
which  arose  hero,  could  join  with  that  a  claim  of  very 
considerable  magnitude  which  arose  in  England,  obtain 
a  substitution  of  service,  and  have  it  tried  here. 
There  is  another  way  also  in  which  this  might  be 
used.  A  man  may  file  a  summons  and  plaint  contain- 
ing a  cause  of  action  arising  here,  in  respect  of  which 
he  does  not  recover  anything,  and  he  may  include, 
with  that,  a  cUiim  arising  in  England,  in  respect  of 
which  he  does  recover.  It  is  really  enough  to  stato 
these  two  consequences,  to  shew  that  we  should  be 
clearly  satisfied  that  the  case  was  within  the  Act,  to  sub- 
stituto  service.  But,  as  I  have  said,  this  is  a  question 
which  would  require  serious  consideration  if  it  arose  in 
a  manner  in  which  we  could  decide  it.  But  there  are 
other  objections  to  the  order  here.  The  order  was 
obtained  after  the  summons  and  plaint  was  issued,  and 
at  a  time  when,  as  it  then  stood,  the  action  was 
grounded  only  on  the  English  judgment.  An  order 
was  then  made  that  the  summons  and  plaint  should 
be  amended  by  stating  the  original  consideration  for 


290 


THE  iniSH  JURIST. 


the  jadgment,  and  the  plaintiff  amended  aooordmgljr. 
Bat  the  affidavit  on  whicli  the  order  was  obtaiiradp 
does  not  diackMe  the  trne  state  of  facta,  namely,  that 
one  canse  of  action,  ont  of  several,  arose  in  this 
country;  bat  it  states  that  a  great  portion  of  the  caose 
of  action  arose  within  the  jorisdic^en,  and  was  occa- 
sioned by  defending  an  action  herei  Well  that  was 
sot  sach  a  statement  as  should  have  been  made;  and  if 
anch  a  statement  had  been  made  to  me,  I  am  bound  to 
say  that  on  the  statement,  I  woold  have  been  dispo- 
sed to  consider  the  case  as  belonging  to  that  dass 
where  there  was  one  conhaot,  and  some  breaches  herei 
and  some  in  England.  The  affidavit  sboald  have  gone 
on  to  state  that  there  were  distinct  causes  of  action. 
It  is  very  questionable,  whether,  if  th»t  had  been  done, 
the  order  would  have  been  made.  On  these  grounds, 
without  deciding  the  general  question,  I  think  we 
ought  to  discharge  the  conditional  order. 

FnzQERALD,  J. — I  concur.  It  appears  to  me  that 
there  is  great  difficulty  in  exercising  this  jurisdiction 
of  making  orders  on  ex  parte  applications,  and  that 
there  must  be  the  most  perfect  good  faith  on  the  put 
of  the  party  moving  in  them.  I  think  there  was  not 
that  here.  Looking  at  the  indorsement  on  the  sum 
mons  and  plaint,  I  find  that  it  shews  a  sum  of  £300, 
consisting  of  twelve  different  items,  of  which  one  only 
Is  for  ^  cause  of  action,  which  arose  ui  this  jurisdiction. 
That  is  the  whole  allegaUon  in  the  writ,  whereas  the 
language  of  the  affidavit  is,  that  a  great  portion  of  the 
cause  of  action  arose  within  the  jurisdiction.  I  do 
not  think  that  the  statement  should  have  been  made, 
and  if  the  real  facts  had  been  brought  before  my  brother 
Hayes,  I  do  not  think  he  would  have  made  the  order. 
In  addition,  it  seems  to  me  that  the  whole  case  is  be- 
set with  irregularity.  This  order  to  amend  was  ob 
tained  in  place  of  issuing  a  new  writ.  There  was  a 
^reat  deal  in  what  Mr.  Ferguson  said  about  the  way 
ill  which  this  latitude  of  using  different  counts  might 
be  abused.  It  might  be  used  to  get  rid  of  the  Statute 
of  Limitations.  Then  it  does  not  appear  when  the 
writ  was  amended;  there  is  a  mere  memorandum  of 
the  officer,  stating  that  it  was  amended,  pursuant  to 
order  of  such  a  date.  I  must  say,  I  do  not  understand 
the  foundation  of  the  jurisdiction,  which  enables  a 
judge  to  make  an  order,  amendmg  a  writ,  which,  as  it 
stood,  gave  no  jurisdiction  to  him  to  make  the  order 
to  substitute  service.  I  think,  therefore,  that  the  con- 
ditional order  should  be  discharged  with  costs.  As 
to  the  main  question,  it  is  not  necessary  to  dispose  of 
it.  Very  likely,  if  it  was  necessary  to  do  so,  we 
should  let  the  case  stand  for  authorities.  My  im- 
pression is,  that  the  only  case  where  the  Court  has 
jurisdiction  to  order  a  substitution  of  service  of  the 
summons  and  plaint  is  where,  in  the  language  of  the 
Common  Law  Procedure  Act,  the  cause  of  action,  in 
respect  of  which  the  summons  and  plaint  has  issued, 
has  arisen  within  the  jurisdiction.  It  is  a  very  diffe- 
rent thing,^  because  one  small  cause  of  action  has 
arisen  within  the  jurisdiction,  to  make  an  order  sub- 
stituting service  of  eleven  others,  which  have  not  so 
arisen.  Bat  I  base  the  present  order  altogether  upon 
the  other  ground. 

Cpnd^ional  order  discharged  with  costs. 


eouvt  of  tfommon  9l(a»« 
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MuBPHT  o.  MuRPHT. — April  29;  May  2,  6. 

Effect  of  exclusive  possession  by  joint  tenantS'—Sia' 
iuU  of  Limitaiions,  3ir4W.  4,  c.  27,  s.  12. 

Upon  the  trial  of  an  ejectment  brought  by  the  surmuing 
joint  tenant  under  a  freehold  Uase^  it  was  proved 
that  many  years  previously  the  plaintiff  and  the  cO' 
tenant  had  made  a  division  of  the  lands^  the  subject 
of  the  leassy  by  parol    The  co-tenant  continued  in 
exclusive  possession  of  his  portton  untU  his  death, 
when  he  devised  it  to  his  son^  and  the  possession  of 
the  co-tenant^  together  with  theposaesswn  of  his  son, 
extended  over  a  longer  period  than  twenty  years. 
Held,  that  the  defendant^  who  derived  by  assign' 
mentfrom  the  son  of  the  co- tenant,  was  entitled  to  a 
direction  for  a  verdict  by  virtue  of  tJte  Statute  of 
Limitations,  3^4  IVm.  4,  c.  27,  s.  12. 
This  was  an  action  of  ejectment  on  the  title,  broogbt 
to  recover  a  portion  of  the  lands  of  Killeenleigb,  in 
the  County  of  Cork,  and  was  tried  before  Monahan, 
C.  J^  at  the  Cork  Spring  Assises,  1864.    The  plaui- 
tiff,  James  Murphy,  daimed  as  surviving  joint  teoant 
under  a  lease  made  by  Lord  Ennismore  to  himself  snd 
his  brother  Denis  for  the  lifo  of  James  Murphy,  or 
twenty-one  years,     The  action  was  commenced  in 
December,  1863.     It  appeared  that  about  the  year 
1837,  the  plaintiff  and  the  co-tenaat,  Denis  Moiphj, 
had  made  a  diviswn  of  the  lands  by  parol,  snd 
gone  each  into  exclusive  possession  of  dividol  moieties^ 
Denis  Murphy  died  in  1854,  having  devised  the  por- 
tion of  the  Ipnds  he  had  so  occupied  to  his  son,  who 
remained  in  possession  until  1863,  when  he  assigned 
to  one  Callaghan,  who  asdgned  to  the  defendsnt. 
The  defoodant's  counsel  insisted  at  the  trial  that  the 
plaintiff's  right  to  recover  was  barred  by  the  Sutute 
of  Limitations,  in  consequence  of  the  exclusive  posses- 
sion of  Denis  Murphy  and  hb  son  for  a  period  of  more 
than  twenty  years,  and  relied  on  the  case  of  TidbaU 
V.  James  (29  L.  J.,  Ex.,  91).    The  Chief  Justice  di- 
rected a  verdict  for  the  defendant,  and  reserved  leave 
for  the  plaintiff  to  apply  to  have  it  changed  into  one 
for  him.    The  question  was  left  to  the  jnxy,  whether 
any  deed  of  partition  had  been  executed  between  James 
Murphy  and  Denis  Murphy,  and  the  juiy  found  there 
had  not*    A  conditional  order  was  obtahied  pursuant 
to  the  leave  reserved,  against  which— 

Afs^  TB^daribe,  Q.C.,  (with  him  Je&«)  showed 
caBae,*»The  defendant  has  a  good  title  against  the 
piamtiff«-3  A  4  Wm.  4,  c.  27,  a.  2.  As  soon  as  the 
parties  went  into  separate  oocupatioo,  the  right  to 
bring  the  action  accrued.  The  12th  section  is  peeu- 
liarly  applicable  to  jomt  tenants,  co-paroeners,  &c 
IChristsath  •T^Supposmg  the  12th  section  was  not 
passed,  could  you  bring  the  oase  within  the  seoond? 
because  in  the  absence  of  that  I  thmk  the  ordinsiy 
rule  woukl  apply,  that  the  possession  of  one  joint  te- 
nant is  the  possession  of  the  other.]  There  is  an  er- 
ror in  the  way  Blackstone  translates  the  section  of 
Littleton  as  to  joint  tenants,  the  words  per  my  et  per 
tout.  These  are  two  French  words,  one  of  which 
moans  '*  nothing."  the  other  means  ''  half."    The  tot 
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was  what  Littleton  meant — ^the  other  what  Blackstone 
thought  it  was. — 1  C.  B^  455,  note.  As  to  the  right 
of  oocopation,  there  is  no  difierenee  between  joint- 
tenants  and  tenants  in  common.  Keeffe  v.  Kiriy  (6 
Ir.  C.  L.  R^  591)  is  a  clear  aothoritj  that  the  statate 
applies  in  the  case  of  persons  having  limited  hiterests. 
It  was  in  this  Gonri,  and  the  only  distinction  between 
it  and  this  present  case  is,  that  there  was  a  memo- 
randum on  the  back  of  the  lease  that  the  parties 
agreed  to  hold  separately.  IChrUtian,  /.—Did  the 
judge  in  that  case  leave  the  presumption  of  a  deed  to 
the  jury,  because  the  case  for  it  was  much  stronger 
than  thu?]  No.  The  particular  quesUon  we  have 
here  does  not  appear  in  the  report  of  Keefi  ▼•  KMy^ 
but  it  mast  have  arisen.  There  seems  to  be  some 
mistake  in  the  report  of  Tidball  t.  Jamea  (29  L.  !• 
Ex.,  9 i)  as  to  the  manner  in  which  the  leave  was  re- 
served. It  must  have  been  the  other  way.  Either 
the  rule  was  discharged,  or  the  verdict  had  been  taken 
for  the  opposite  party.  The  father  of  James  Tidball 
died  m  possession  of  four  acres  of  land.  The  widow 
allowed  the  two  children  to  occupy  two  acres  each,  as 
if  she  were  dead.  The  case  is  badly  reported.  Here 
we  would  have  a  case  under  the  2nd  section,  even  if 
it  were  not  within  the  12th  section. 

CkaUfrUm^  Q.G.,  and  CoUins^  in  support  of  the 
rule. — ^This  case  is  deyoid  of  authority.  Keeffe  v. 
JSMy  is  out  of  the  case.  The  possession  had  gone  on 
adversely.  The  widow  died  less  than  twenty  years 
before  the  action  was  brought.  The  children's  rights 
did  not  accrue  until  the  death  of  the  widow,  but  by 
amngement  she  put  them  into  possession;  and  on 
that  possesion  the  case  was  defended,  an  actual 
ouster  not  being  proved.  A  joint  tenancy  or  tenan<7 
in  common  did  not  arise  till  1845.  [CArMon,  JU- 
How  did  the  question  of  the  Statute  of  Limitations 
oome  into  that  case  at  all  if  the  facts  be  as  you  state? 
Monahan^  (7.  t/L— Could  it  be  that  the  giving  up  by 
the  wife  was  considered  a  surrender?]  The  correct- 
ness of  the  new  version  of  per  rnxfetper  Una  is  very 
doubtful.  In  the  absence  of  a  deed,  separate  enjoy- 
ment cannot  have  any  efibct  in  a  Court  of  Law.  The 
12th  secticm  applies  only  to  possession  of  an  enUrety. 

JdleU  in  reply. — ^Either  on  the  12th  section  or  the 
anteeedent  sections  the  defendant  is  entitled  to  sne- 
ceed.  The  12th  section  deals  with  every  class  of 
cases,  even  the  case  where  each  party  has  held  his 
portion  by  metes  and  bounds.  We  say  so,  because 
the  right  of  the  jomt  tenant  is  oo-eztensive  with  the 
Dsture  of  the  estate:  therefbre,  as  soon  as  there  is  a 
division,  SLodpro  ianf4>  an  end  of  his  right  to  the  di- 
vided portion,  the  Act  applies.  The  construction  of 
the  other  side  leaves  unprovided  the  case  of  equal 
portions  and  of  a  lesser  portion.  If  a  divided  share 
pass,  how  is  it  to  be  determined?  Is  it  with  reforenoe 
to  the  aereabto  contents  or  the  value?  But  upon  our 
construction  of  the  receipt  of  the  rents,  that  ^ffieulty 
is  got  over.  [CAnrtmn,  J> — You  read  ••  more  "  as 
**  other.'']  I  do.  It  has  been  argued  on  the  other 
side  as  in  the  case  of  lands  of  one  denomination ;  bat 
sappose  a  case  like  FUzgtndd  v.  Maeey^  where  there 
were  5,000  acres  of  different  denominations  in  the 
County  of  Clare.  TidhaU  v.  JatMS  does  decide  this. 
Hartin,  B.,  meets  the  objection  al)oat  ouster.  It  is 
not  unimi  ortant  that  Watson,  B,,  who  tried  the  case, 


and  must  have  known  the  fiuAs,  was  present,  and 
concurred  in  the  judgment  [Chrietian^  J. — The  re- 
port may  be  inaccurate.]  Dealing  with  the  case  out- 
side the  section,  twenty-seven  years  ago  a  division 
was  made  by  parol,  each  party  agreemg  that  the  other 
should  be  put  in  possession  of  a  certain  portion  by 
metes  and  bounds.  Either  that  getting  of  possession 
amounted  to  an  ouster,  or  the  partition  had  the  effect 
of  makmg  the  purchaser  a  tenant  at  will.  [ChrUtka^ 
J. — ^The  question  of  ouster  was  a  question  for  the 
jury] — I)oe  denu  Tames  v.  Chamb^rkdne  (5  M.  ft 
W.  14);  JDos  dm  Or<^  v.  Stanion  (1  M.  &  W., 

695);  Coke  LitUeton,  243,  b.   lChriBtian,J ^The 

objection,  it  appears  to  me,  is  this:  was  it  the  in- 
tentwn  that  each  should  hdd  under  the  other,  was  it 
not  the  intention  tliat  both  should  hold  of  their  common 
landlord  ?]  Where  the  purchaser  went  into  possession, 
it  was  not  intended,  but  the  law  permitted  it.  The 
moment  the  parties  go  into  a  separate  possession,  it  is 
a  nagaUon  of  the  origmal  right  of  the  joint  tenants 
which  extends  over  the  whote  of  the  lands.  Doe  t* 
Proeeer  (Cowper,  217)  shows  that  if  the  possession  be 
not  referable  to  the  original  possession  as  joint  tenants, 
then  even  under  the  old  law  it  was  not  such  as  would 
have  prevented  the  right  being  barred.  [Keogh^  J.-* 
Yon  say  that  **  more  than  ^  means  ^other  tlum,"  and 
if  so  your  case  is  a  very  easy  one.] 

CW*.  ad».  vulL 
May  6.— MoNAHAN,  G.  J. — ^The  first  question  which 
naturally  suggests  itself  is  the  true  construction  of  the 
Act.  f  His  Lordship  read  the  2nd  and  3rd  secttons. J 
If  the  matter  rested  on  the  earlier  sections,  we  should 
hold  that  the  plaintiff  never  wa9  out  of  possession  till 
the  death  of  his  brother.  He  would  ,have  been  so 
then  perhaps,  becanse  a  person  entered  who  had  no 
title.  But  then  comes  the  12th  section,  which  was 
enacted  predsely  and  In  terms  to  provide  for  this  iden- 
tical case,  because  it  enacts^(his  Lordship  read  the 
1 2th  section.)  What  was  the  evil,  then,  that  this  section, 
coupled  with  the  previous  ones,  was  intended  to  apply 
to?  This,  that  the  result  had  been  that  the  one  joint 
tenant  holdmg  his  own  part,  the  claim  of  his  adver- 
sary was  not  barred  by  the  Statute  of  Limiutions.  It 
was  argued  that  it  applied  to  the  case  of  an  entirety, 
and  that  this  man  was  not  in  possession  of  an  entirety. 
That  is  a  great  mistake;  he  was  and  has  continued  to 
be  in  possession  of  the  entirety  of  the  thing  in  dispute. 
What  matter  whether  he  was  in  possession  of  the  en- 
tirety of  a  whole  ftrm  or  half  a  farm?  The  argument 
suggested  was,  that  the  entirety  was  the  entirety  of 
the  property,  and  received  some  countensnce  from  the 
words,  **more  than  his  undivided  share."  Where  the 
thing  enjoyed  is  not  a  rent,  but  the  eorpua  of  the 
land,  ho  is  b  possession  of  the  entirety  of  what  was 
hi  dispute.  In  the  present  case  I  left  it  to  the  jury 
to  presume  a  conveyance.  The  surviving  joint  tenant 
was  the  man  to  make  it,  and  of  course  he  swore  there 
was  no  such  thing,  and  Mr.  Clarke  was  bound  to  put 
the  case  on  the  Statute  of  Ltnutations.  Were  there  no 
authority,  I  think  that  this  is  the  true  construction.  Mr. 
Clarke  referred  me  to  Tidball  v.  Jamee^  reported  only  in 
the  Law  JoumaL  1  said  during  the  argument  I  would 
communicate  with  Martm,  B.  I  did  so,  and  he  has  vi  i  i  t« 
ten  to  me,  and  given  me  the  particuhirs,  and  he  says  that 
the  case  was  as  reported,  with  this  difibrence,  that  the 
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words  should  be  ^  Rule  discharged,"  instead  of  '*  Rule 
absolute."  The  facts  were,  that  more  than  20  years 
before,  the  father  vras  in  possession:  he  devised  four 
acres.  It  appeared  the  widow  did  not  enter  into  pos- 
session, but  permitted  the  son  and  daughter  to  oc- 
cupy ;  but  the  mode  was  precisely  as  in  the  case  before 
us,  each  occapying  two  acres.  A  will  was  made  just 
as  the  will  was  made  here.  The  daughter  continued 
in  possession,  and  died;  and  her  husband  continued  in 
possession.  An  ejectment  was  brought,  and  the  case 
made  was,  that  by  the  severance  and  the  Statute  of 
Limitations  the  joint  tenancy  was  destroyed.  The 
case  was  argued  precisely  as  argued  here,  and  the 
qaestion  was,  if  the  Statute  of  Limitations  did  apply. 
It  wa3  said  that  she  did  not  die  till  1845.  and  it  was 
suggested  that  there  might  be  some  mbtake  in  the  re- 
port Martin,  B.,  says  that  is  quite  true  if  you  read  the 
report;  but  there  is  a  rale  in  England  that  where  the 
case  domes  for  trial,  and  there  are  no  questions  sub- 
mitted to  the  jury,  bat  the  judge  directs  a  verdict  with 
leave  reserved,  it  is  understood  that  the  Court  may 
draw  Inferences  such  as  the  jury  might  have  done. 
That  is  here  made  an  express  condition,  but  there  :t  is 
implied.  The  Court  would  presume  a  surrender,  and  ac- 
cordingly he  says  they  did  presume  it  That  being  so, 
and  there  being  a  possesion  of  joint  tenancy,  and  one  be- 
ing out  of  possession,  then  the  case  came  precisely  within 
the  provision  of  the  Act.  I  may  mention  that  this 
1 2th  section  puts  an  end  to  an  old  question  which 
may  be  a  matter  of  curiosity  to  inquirers,  viz.,  the 
meaning  of  per  my  et  per  touL  Some  learned  com- 
mentator has  of  late  discovered  that  it  does  not  mean 
what  was  supposed,  but  that  is  of  no  consequence 
now.  I  would  not  have  said  so  much,  but  that  it  was 
said  that  the  report  of  the  case  in  England  was  inac- 
curate; but  the  decision  come  to  there  is  precisely 
the  same  as  that  come  to  here.  If  two  joint  tenants 
are  each  in  possession  of  distinct  portions  of  the  lands, 
then  the  right  is  barred,  and  therefore  the  judgment 
of  the  Court  will  be  to  allow  the  cause  shown. 

BtUe  discharged. 


Woods  and  othebs  v.  Ahmstkong.— .Ttintf  2,  3,  13. 

Construction  of  CfucamOy ^Custom  of  the  wholesale 
grocery  trade  of  the  city  of  Dublin. 

The  defendant  gave  to  the  plaintijfs  the  following 
guarwity-^*' \Oth  April,  \ 863  — OenUemen,^! 
beg  leave  to  inform  you  that  at  the  request  of  Mr. 
John  Ferguson,  of  Upper  George* s-street,  kings' 
town,  who  has  lately  opened  an  establiehmeni  of 
general  merchant  and  dealer  in  groceries  of  ail 
kinds,  thcU  I  have  consented  to  give  you  a  general 
guaranty  for  a  sum  not  exceeding  £200  for  any 
orders  he  may  give  you  for  the  carrying  on  of  his 
Jiouse  of  business  at  Kingstown,  and  for  the  goods 
you  may  supply  him  under  this  letter  of  agreement 
This  guaranty  to  be  in  force  against  me  iUl  recalled, 
reserving  the  right  to  do  so  when  occasion  shall  re- 
quire, wid  on  notice  to  youV    Held,  in  an  action 


brought  to  recover  the  p'W  oj  goods  supplied  to 
Ferguson  by  the  plaintiffs,  that  the  defendant  was 
not  discharged  by  the  phuntijffs  having  taken  bills 
from  Ferguson  for  the  amount  due  to  them,  in  ac- 
cordance with  what  wat  proved  to  be  the  custom  of 
the  wholesale  grocery  trade  of  the  citt/  of  Dublin, 
he  being  under  an  obligation,  if  he  did  not  know, 
to  inquire  as  to  the  usage  upon  which  the  trade  was 
carried  on. 
Held,  also^  as  to  a  portion  of  the  plaintiff^  demand, 
which  consist  oj  duty  on  tea,  advanced  by  the 
plaintiffs,  that  the  same  was  a  part  of  the  price  of 
the  tea. 

The  first  count  of  the  summons  and  plaint  complained 
that  the  plaintiffs,  at  the  time  of  the  promise  herein- 
after mentioned,  were  merchants,  trading  under  the 
style  and  firm  of  Adam  Woods  &  Co.;  and  one  John 
Ferguson  was  a  general  merchant  and  dealer  in  groce- 
ries, having  an  establishment  at  Upper  George's  st, 
Kingstown,  in  the  County  of  Dublin;  and  the  defen- 
dant, by  a  certain  promise  in  writing,  signed  by  defen- 
dant and  addressed  to  plaintiffs,  promised  the  phun- 
tiffs  in  the  words  and  figures  following,  that  is  to  say: 
*'  10th  April,  1863.  Gentlemen  (meaning  the  plain- 
tiffs),— I  (meaning  the  defendant)  beg  leave  to  inform 
you  (meaning  the  plaintiffs)  that  at  the  request  of  Mn 
John  Ferguson,  of  Upper  GeorgeVstreet,  Kingstown, 
who  has  lately  opened  an  establbhment  of  generad 
merchant  and  dealer  in  groceries  of  all  kinds,  that  I 
(meaning  defendant)  have  consented  to  give  yon 
(meaning  plaintiffs)  a  general  guaranty  for  a  sum  not 
exceeding  £200  for  any  orders  he  (meaning  said  John 
Ferguson)  may  give  you  for  the  carrying  on  of  his 
(meaning  said  John  Ferguson's)  house  of  business  at 
Kingstown,  and  for  the  goods  you  (meaning  the  plain- 
tiffs) may  sapply  him  (meaning  said  John  Ferguson) 
under  this  letter  of  agreement  This  guaranty  to  be 
in  force  against  me  (meaning  the  defendant)  till  re- 
called, reserving  the  right  to  do  so  when  occasion 
shall  require,  and  on  notice  to  you  (meaning  plaintiff}). 
I  remain,  Gentlemen,  your  very  obedient  ser^'ant — 
John  Tew  Armstrong.  Messrs.  A.  Woods  &  Co., 
Temple- lane,  Dublin."  And  that  after  said  promise 
the  said  John  Ferguson,  for  the  carrying  on  of  hb 
aforesaid  hon«e  of  business  at  Kingstown,  gave  orders 
to  the  plaintiffs  to  supply  to  hini  certain  goods  for  his 
said  house  of  business *-that  is  to  say,  certain  teas, 
grocery,  and  other  goods,  at  certain  prices,  amoonUng 
in  the  whole  to  £  1 90  Is  9d.  (to  be  paid  at  the  ejcpira- 
tion  of  the  period  of  credit  nsual  in  the  trade  in  re- 
spect of  such  goods,  and  according  to  the  usual  course 
of  such  trade  and  such  payments  till  the  expiration 
of  such  periods  of  credit  to  be  secured  by  such  bills  of 
exchange  or  promissory  notes  as  in  such  trade 
usual  in  respect  of  sach  goods),  and  afterwards, 
whilst  the  said  guaranty  and  promise  was  in  force 
against  defendant,  and  before  the  same  was  recalled, 
the  plaintiffs,  under  the  aforesaid  promise,  supplied  the 
said  goods  to  the  said  John  Ferguson  upon  the  afore- 
said terms,  and  although  the  aforesaid  periods  of 
credit  had  expired,  and  althongh  all  things  had 
happened,  times  elapsed,  and  conditions  been  per- 
formed necessary  to  entitle  the  plaintiffs  to  payment 
for  the  said  goods,  and  to  maintain  thib  action  for  the 
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breach  hereiuaftor  alleged,  jel  the  said  John  Fergnaon 
had  not,  nor  had  the  defendant  (although  requested) 
paid  the  said  anm,  or  any  part  thereof,  to  the  plain- 
tiffis,  and  same  remained  due  and  unpaid  to  them.  The 
aeoond  count  complained  that  the  defendant  promised 
the  plaiotiffts  as  in  first  count  stated,  and  that  after- 
wards the  said  John  Ferguson,  for  the  carrying  on  of 
hia  said  hoose  of  business  at  Kingstown,  gave  orders 
to  the  plaintiffs  to  supply  to  him,  said  John  Ferguson, 
certain  goods  for  his  said  house  of  bnuness  at  certam 
prices,  and  afterwards,  and  whilst  the  said  guai-anty 
and  promise  was  in  force  against  defendant,  and  be- 
fore the  same  was  recalled,  the  plainti£&,  on  the  faith 
of  the  said  promise  of  the  defendant,  supplied  the  said 
goods  to  the  said  John  Ferguson,  and  although  all 
things  happened,  times  elapsed,  and  conditions  were 
performed  necessary  to  entitle  the  plaintifis  to  pay- 
ment of  the  price  of  the  said  goods,  and  to  maintain 
thb  action  for  the  breach  herein-after  alleged,  yet 
neither  the  said  John  Ferguson  nor  the  defendant,  (al- 
though requested)  paid  the  said  price  to  the  pluntiffis, 
bat  on  the  contrary  J6190  Is.  9d.,  part  thereof,  still 
remained  due  to  plaintiffs.  The  thutl  count  com- 
pUined  that  the  defendant,  in  consideration  that  the 
plaintiffs  would  sell  and  deliver  goods  to  one  John 
Fergnaon,  guaranteed  and  promised  the  plaintifis  to  be 
respoqsible  to  the  pluntiffs  for  the  due  payment  of  the 
price  of  the  said  goods  to  the  extent  of  J6200,  and  the 
plainyi&  accordingly  sold  and  delivered  goods  to  the 
said  John  Ferguson  at  and  for  certain  prices,  amount- 
ing io  the  whole  to  £190  Is.  9d.,  and  all  conditions 
were  performed,  times  elapsed,  ami  things  happened 
necessary  to  entitle  the.pl4ntifl&  to  be  paid  the  said  sum 
of  £  1 90  1 8. 9d.,  and  to  maintain  this  action,  yet  neither 
the  sa>d  John  Fergnson  nor  the  defendant  had  paid  the 
said  sum  of  £190  Is,  9d.,  and  the  same  remained  due 
and  owmg  to  the  plamtiffs.  The  defendant  pleaded 
to  the  first  of  these  three  connts — 1.  That  he  did  not 
make  the  promise  and  guaranty  as  in  sud  paragraph 
alleged.  2.  That  the  said  John  Ferguson  gave  no 
anch  orders  as  it  is  in  said  paragraph  alleged.  3. 
That  under  the  said  promise  of  defendant  no  goods 
were  supplied  as  alleged.  4.  That  no  period  of  cre- 
dit is  usual  in  the  trade  in  said  first  paragraph  men- 
tioned m  respect  of  the  goods  therein  referrod  to.  5. 
That  after  such  goods  were  supplied  respectively  as 
alleged,  it  was  agreed  by  and  between  said  plaintiffs 
and  said  John  Fergnson,  without  the  consent  or 
knowledge  of  the  defendant,  for  good  and  valuable 
oonaideratiou  to  the  plaintiffs  in  that  behalf,  that  the 
plaintiffs  should  give  time  to  the  said  John  Ferguson 
for  payment  of  the  prices  thereof  respectively,  and 
forbear  to  sue  him  for  the  said  prices  and  each  of  them 
for  a  certain  time  in  respect  of  each  of  them  respec- 
tively agreed  on  between  them,  such  time  of  forbear- 
ance in  respect  of  each  of  them  being  longer  than  the 
plaintiffs  ought  to  have  given  the  said  John  Ferguson 
for  the  payment  of  said  prices  respectively,  according 
to  the  meaning  of  defendant's  alleged  promise  and 
gnaranty,  and  in  pursuance  of  the  said  agreement, 
and  without  the  consent  or  knowledge  of  the  defen- 
da:it  the  plaintifib  gave  time  to  the  said  John  Fergn- 
son, and  forbore  to  sue  him  for  the  prices  of  said 
goods,  or  any  of  them,  during  the  times  respectively 
so  agreed  ou  us  aforesaid.    To  the  second  and  third 


counts  the  defendant  pleaded — I.  That  be  did  not 
promise  or  guarantee  as  therein  respectively  it  is  al- 
leged. 2.  That  no  goods  were  supplied,  or  sold  and 
delivered  according  to  the  guaranty  and  promise  of 
defendant  in  s«d  paragraphs  respectively  alleged,  or 
either  of  them.  The  third  defence  to  the  se(k>nd  and 
third  connts  was  similar  to  the  5th  defence  pleaded 
to  the  first  count  The  following  were  the  issues  :«-^ 
1.  Did  the  defendant  make  the  promise  or  guaranty 
in  first  paragraph  of  summons  and  plaint  mentioned 
as  therein  alleged?  2.  Did  tha  said  John  Ferguson 
order  the  goods  in  said  paragraph  mentioned  as  therein 
alleged,  upon  the  terms  that  the  prices  thereof  should 
be  paid  at  the  expiration  of  the  periods  of  credit  usual 
in  the  trade  in  respect  of  such  goods,  and  according 
to  the  usual  course  of  such  trade  and  such  payment 
till  the  expiration  of  such  periods  of  credit  to  be  se- 
cured by  such  bills  of  exchange  or  promissory  notes  as 
in  such  trade  usual  in  respect  of  such  goods?  3. 
Were  any  goods  supplied  onder  the  said  promise  of 
defendant  as  in  said  paragraph  alleged?  4.  Is  there 
any  period  of  credit  usual  ia  the  trade  mentioned  in 
the  said  paragraph  in  respect  of  the  goods  therein  re- 
ferred to  as  in  said  paragraph  alleged?-  5.  Is  the 
fifth  defence  true  in  substance  and  in  fact?  6.  Did 
the  defendant  promise  or  guarantee  as  in  the  second 
and  third  paragraphs,  or  eiSier  of  them,  alleged?  ?• 
Were  any  goods  supplied,  or  sold  and  delivered  ac- 
cording to  the  guaranty  and  promise  in  second  and 
third  paragraphs,  or  either  of  them,  mentioned  as  in 
said  paragraphs  respectively  alleged?  8.  Is  the  third 
defence  to  the  second  and  third  counts  true  in  substance 
and  in  fact?  From  the  notes  of  the  learned  judge, 
Monahan,  0.  J.,  it  appeared  that  as  be  understood  the 
pleadings  at  the  trial,  the  principal,  if  not  the  only 
question  rused,  was  whether  the  plaintiffs,  by  taking 
from  Mr.  Ferguson  bills  of  exchange  for  the  amount 
of  the  debt  due  by  him,  had  discharged  the  surety, 
Mr.  Armstrong.  The  gnaranty  was  given  by  Mr. 
Armstrong  to  the  plaintiffs  on  the  10th  April,  1863, 
and  was  to  the  eff^t  that  if  plaintifis  would  from  time 
to  lime  supply  goods  to  Mr.  Ferguson  in  the  way  of 
his  bnsmess,  he,  Mr.  Armstrong,  wonld  be  responsible 
to  the  amount  of  £200.  The  document  did  not  state 
what  credit  was  to  be  given  to  Fergnson,  nor  did  it 
contain  any  express  reference  to  any  custom  of  trade. 
Mr.  Phoenix,  one  of  the  plainti£^  and  first  witness, 
stated  that  Mr.  Ferguson,  who  had  been  in  the  em- 
ployment of  Messrs.  Findlater,  commenced  business 
on  his  own  account  in  January,  1863,  and  plaintiffs 
executed  an  order  for  him  exoeetling  £200.  £80, 
part  of  this,  was  paid  by  Mr.  Armtstrong's  cheque  to 
pay  duty  on  tea.  Witness,  by  Ferguson's  directions, 
called  on  Mr.  Armstrong  on  the  subject  of  the  account^ 
when  Mr.  Armstrong  objected  to  being  a  party  to  a 
bill  for  the  amount.  Witness  informed  him  that  plain- 
tiffs would  draw  a  bill  on  Ferguson  for  the  amount, 
and  it  was  then  arranged  that  Mr.  Armstrong  should 
give  a  guaranty  for  the  future  dealings,  amount  £200. 
Tills  occurred  on  the  4th  of  April.  Mr.  Armstrong  called 
on  plaintiffs  on  the  10th,  and  brought  ivith  him  the 
guaranty  the  subject  of  the  action,  which  he  gave  to 
the  pluntiffs.  The  bill  passed  for  the  goods  pievi- 
onsly  supplied  was  regularly  paid  by  Mr.  Ferguson, 
and  the  present  action  was  for  goods  subsequently  sup- 
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plied.    Witness  sUted  that  on  the  faith  of  defendant's 
goarantj*  plaintifiiB  bad  snpptied  goods  to  Mn  Fergn- 
son  to  the  amonnt  of  J£190;  that  the  amount  was 
still  doe.  Fergiuon  haying  become  bankropt.    After 
several  witnesses  were  examined,  it  was  admitted 
that  the  general  osage  in  the  city  of  Dnblin  in  the 
wholesale  grocery  tn^e,  not  indoding  tea,  is,  that  the 
merchant,  as  soon  as  convenient  after  the  1st  of  Ja- 
naary,  Ist  of  April,  Ist  of  Jolj,  and  Ist  of  October, 
in  each  year,  fomishes  his  accoont  np  to  that  day; 
that  a  reasonable  time  is  allowed  the  costomer  for 
examining  the  aecoant  so  famished,  and  having  any 
errors  corrected,  and  in  about  one,  two,  three,  four,  or 
five  weeks  aflter  the  acconnt  is  famished,  a  settlement 
is  required,  and  the  merchant  has  a  right  to  insist 
that  the  settlement  should  be  in  cash,  in  which  case 
the  cnstomer  Is  entitled  to  2^  per  cent,  diseonnt,  but 
though  this  is  the  merchant's  right,  ezc^t  in  excep- 
tional or  suspicions  cases,  the  usage  and  custom  is  for 
the  merchant  to  take  the  customer's  acceptance  at 
three  months  for  the  amount  of  the  account  furnished, 
and  if  the  giving  of  the  bill  were  delayed  an  additional 
month,  the  bill  would  be  drawn  at  two  months,  so  as 
to  be  payable  about  three  months  ftom  the  time  the  set- 
tlement is  called  for  or  something  more  than  four  months 
from  the  time  Uie  account  is  furnished.    There  was 
no  rimilar  consent  or  admissioa  as  to  the  custom 
as  to  the  wholesale  tea  trade,  but  it  was  proved,  and 
not  controverted,  that  the  usage  was  that  the  ens- 
Comer  got  four  months'  credit  from  the  time  of  sale, 
for  whksh  he  gave  his  acceptance  dated  from  the  ^y 
of  sale,  though  not  accepted  till  afterwards,  save  as  to 
the  duty,  which  was  paid  in  oaah  shortly  after  the 
sale,  the  merchant  advandng  it  in  the  first  instance. 
Plaiutifb  proved  the  goods  supplied  to  Mr.  Ferguson, 
and  the  accounts  famished  and  dumed  altogether 
£190  Is.  9d.    It  appeared  that  of  this  sum  a  small 
amount  was  for  goods  supplied  between  the  4th  and 
10th  of  April,  ami  therefore  not  within  the  guarantee^ 
and  the  judge  excluded  them.     For  ano&er  small 
portion,  i7  138.  Sd.,  a  renewed  bill  had  been  taken 
from  Ferguson:  this  also  was  exduded,  as  also  was  a 
sum  of  £6  or  £10  for  soap  ordered  by  the  pkdntiffii 
for  Mr.  Ferguson  from  an  £nglish  merchant,  pUintiffii 
not  having  it  in>  stock  when  required  by  Ferguson. 
This  reduced  the  plaintiff 's  demand  to  J6 169  8s.  Id. 
Of  this  sum  there  were  two  sums,  £17  3s.  for  goods 
supplied,  and  £14  Is.  9d.,  money  advanced  for  duty 
on  tea,  making  together  £31  4s.  9d.,  for  which  no 
Sicceptance  had  been  taken  by  plamtifis  from  Fergu- 
son.   With  respect  to  the  balance,  £1 28  ds.  id.,  bills 
had  been  taken  from  Ferguson,  as  also  for  the  small 
sums  due  by  Feiguson,  which  the  Judge  held  not 
recoverable  from  the  defendant  under  the  gnavan^, 
and  as  he  collected  fit>m  the  accounts  and  bills  they 
were  taken  in  conformity  with  the  custom,  both  as  to 
the  tea  and  the  general  goods.    At  the  close  of  the 
case  on  both  sidw,  defondant's  counsd  dedined  hav- 
ing any  question  left  to  the  jary,  but  required  the 
judge  to  inform  them  that  so  fkr  as  related  to  the 
sum  of  £128  3s.  4d.,  for  which  bills  had  been  taken 
from  Mr.  Ferguson  by  the  plaintifis,  the  defendant 
was  disdiarged  by  the  taking  of  the  bills,  and  with 
respect  to  the  sums  of  £14  Is.  9d.  and  £17  3s.,  he 
submitted  that  the  £14  Is.  9d.  being  money  lent  or 


paid  on  aooouni  of  Ferguson,  was  not  within  the  gua- 
ranty. The  Chief  Justice  thought  it  was  part  of  the 
price  of  the  tea.  The  defondant's  coansel  dedined 
taking  the  opinion  of  the  jury  on  the  subject,  and 
with  respect  to  the  sum  of  £17  3s.,  insisted  that  as 
plaintifis  had  taken  bills  of  exdiaage  for  other 
sums  for  which  Ferguson  was  liable,  that  defon- 
daut  was  therefore  disckaiged  fiiom  this  sum  alio. 
He  also  suggested  that  there  were  some  foia^tii 
of  variance  between  the  pleadmgs  and  the  evi- 
dence; but  as  the  Chief  Justice  stated  that  bethought 
the  case  a  proper  one  to  amend  the  pleadings  so  as  to 
get  rid  of  any  objectkm  on  the  ground  of  variance, 
the  defendant  did  not  press  the  objection  founded  oa 
any  variance.  <  The  Chief  Justice  directed  a  verdict 
for  the  plaintift  for  £150  8s.  Id.,  reserving  liberty  for 
the  defendant  to  apply  lo  have  the  verdict  entered  for 
him  if  he  should  have  so  directed,  or  to  be  reduced  to 
the  sum  of  £31  4s.  9d,  or  such  other  sum  as  the 
Court  should  tiiink  fit,  reserving  liberty  to  the  Court 
to  order  the  pleadings  to  be  amended  in  any  way  that 
might  be  necessaiy  to  raise  the  real  question  between 
the  parties  as  to  the  liability  of  the  defendant  on  the 
ftkcts  proved  in  the  ease.  A  conditional  order  was 
accordingly  obtained,  agunst  whicA— 

June  2—Hemphai,  Q.C.,  (with  whom  was  Dawte^ 
QXj^)  showed  cause. — ^He  dted  Samu^  v.  ffcwarih 
(8  Mer.  272),  and  SUwartr.  M^Keam  (10  Bx^  675). 

Maodonoghf  Q.C.,  and  MeMechan^  in  support  of 
the  order,  dted  the  observations  of  Story,  J.,  in  Dim- 
linfs  COM  (2  Sumner,  668).  The  Court  will  not 
vary  a  contract  confined  by  its  terms  to  goods  ddi* 
vered  under  the  agreement.  If  there  was  any  agree- 
ment after  the  guaranty,  though  H  was  not  to  give 
an  extension  of  time,  it  would  discharge  the  surety. 
Bingham. r.  CaMtt  (11  W.  B.,  232)  was  tried  m 
this  c«se  ought  to  have  been,  without  a  jury.  Can  it 
be  doubted  that-  these  goods  were  supplied  under  a 
new  contract?  [if onoAan,  C  J. — ^That  is  the  qnes- 
-tion.]  A  custom  must  be  certain  and  enforc^le. 
The  plahitiffs  should  make  out  this  case  to  be  an  ex- 
ception to  the  prindple  hi  Fnuer  ▼.  Jordan  (8  SL  & 
BL,  803).  [Ifofidkan,  C  Jl — ^If  your  argument  be 
right.  It  may  be  tiiat  the  sure^  was  discharged  the 
moment  the  goods  were  sold.  He  was  tlischarged  if 
the  goods  were  given  on  a  week's  or  a  month's  cre- 
dit.] The  plaintifis  seek  to  make  Armstrong  liable  on 
customs  he  never  heard  of.  It  follows  from  HvUon 
V.  IVarren  (1  M.  &  W.,  466)  that  the  custom  can- 
not be  applied  to  any  case  where  there  was  not  some 
intention  to  be  bound  by  it.  Therefore,  the  Court 
would  determine  here  that  Armstrong  knew  what  he 
was  ddng,  and  Intoided  to  be  bound.  An  agent  may 
do  many  things  to  bind  his  prindpal,  which  a  prind- 
pal  cannot  do  to  bind  his  surety.  This  guaranty 
must  be  read— ^"  I  guarantee  that  any  goods  Ferguson 
may  order  shall  be  pud  for  by  me  if  he  does  not  pay 
for  them,"  for  as  it  stands  it  is  insensible.  The 
Court  will  regard  a  surety  with  protection.  To  hold 
the  defendant  bound  here  would  be  tantamount  to 
repealing  the  Statute  of  Frauds. — Bead  v.  R€mn  (10 
B.  &  C,  438).  The  eases  dted  from  3  Mer  and  10 
Exchequer,  decide  no  more  than  that  a  party  going 
security  for  an  agent  must  acconnt  to  his  principal. 
With  regard  to  the  items  uncovered  by  bills,  the 
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pbdiitiflb  have  estopped  themselvea  by  their  course  of 
dealing.  If  the  principal  be  not  liable,  the  snretj  is 
not.  The  time  for  suing  has  not  arrived.  [Mona" 
Aon,  C  J. — If  year  argument  be  right,  It  may  tnm 
ont  that  the  goods  supplied  immediately  before  this 
nan  stopped  are  discharged  too.]  Then  as  to  amende 
ments,  no  amendment  can  be  made,  but  such  as  should 
have  been  made  at  the  triaL  [Monakant  C.  «/.— 
Any  amendment  at  alL  Yon  will  find  cases  In  Bng- 
land  where  it  Is  said  if  any  amendment  shonld  be 
made,  it  will.]  Mart^  r.  WUUama  (I  H.  &  N.  817). 
The  costs  shonld  be  paid  by  the  plaintiff— ^iiirner  v. 
Tk€  London^  BfigkUm^  and  South- Coast  RaUway 
Company  (4  Ex.  885)*  Great  Thjoitice  would  be  done 
if  an  amendment  were  made  without  payment  of  costs. 
Dowse,  Q.G.,  in  reply— The  plaintiffs  ai^e  entitled 
to  maintain  the  verdict  in  omnibus.  There  is  a  want 
of  authority.  The  Court  will  decide  the  point  irre- 
spective of  the  pleadings  if  the  law  be  in  the  plaintiffs* 
fovour.  The  main  question  is,  if  the  plaintiffs  have 
discharged  the  surety  by  giving  time  to  the  debtor. 
Did  the  plainti£b  give  time,  by  a  new  and  valid  con- 
tract between  themselves  and  Ferguson,  to  which 
ArmstroDg  did  not  assent,*  and  was  the  result  of  that 
an  extendon  of  time  beyond  what  was  contemplated? 
— Chitty  on  Contracts,  483.  Credit,  I  admit,  may 
have  two  meanings;  it  may  l>e  binding  or  not*  But 
what  would  be  the  use  of  giving  a  man  credit  if  he 
could  be  called  on  to  pay  the  next  day?  A  reasona- 
ble cre^t  must  be  meant.  If  one  went  to  a  money 
lender  to  borrow  money  to  buy  an  estate  in  the 
Landed  Estates  Conr^,  and  the  lender  said  he  shonld 
have  security,  the  credit  would  be  a  reasonable  credit. 
Irrespectively  of  the  general  principle,  when  one  deals 
with  a  mercantile  man,  it  is  upon  the  terms  usual  in 
the  trade.  No  time  being  mentioned  in  this  guaranty, 
iff  was  given  on  the  understanding  that  the  credit 
usual  in  the  trade  was  to  be  given.  The  goods  were 
to  be  given  for  the  purpose  of  carrying  on  Ferguson's 
trade,  and  as  no  time  was  mentioned  the  usual  time 
was  to  be  understood.  1.  This  does  not  contemplate 
casiL  2.  It  contemplates  credit.  3.  It  contemplate 
the  credit  usual  in  the  trade.  IChristian,  j:— The 
whole  question  is,  what  was  the  meaning  of  the  gua- 
ranty.] This  must  be  admissible,  though  it  may  be 
another  thing  whether  it  must  be  shown  to  be  within 
the  knowledge  of  the  party.  ^Christian,  •/*,— The  ar- 
gument on  the  other  side  is,  that  it  is  the  very  thing 
that  it  be  within  the  knowledge  of  the  party  that 
makes  it  legally  admissible.]  That  is  not  the  law. 
The  construction  must  be  pressed  to  this  to  mean,  '*  I 
wlU  see  you,  Adam  Woods,  paid,  provided  you  do  not 
give  the  goods  till  you  get  the  money."  [Cftruftan, 
y^r— Sni^pose  a  week  after  the  guaranty  was  given, 
the  surety  discovered  the  principal  was  in  failing  cir- 
camstances,  and  went  and  paid  so  much,  and  then 
said,  *'  I  insist  yon  bring  an  action  immediately."] 
Simpson  v.  Manhy  (2  Cr.  &  Jerv.  12)  shows  that  cre- 
dit means  the  fair  and  usual  credit  between  the  parties. 
HoweU  ▼•  Jones  (I  Cr.  M.  &  R.  97)  was  a  case  in 
which  it  was  very  oifficult  to  contend  the  party  was 
not  dischajged.  2fon  constat  but  the  ^ving  of  the 
InQ  was  not  a  part  of  the  original  contract  at  all.  But 
hero  there  was  no  extension— no  new  binding  contract. 
Bie$  V.  BerrinsUm  (2  White  &  Tudor,  822)  refera  to 


Samuell  v.  Howarth.  The  taking  of  the  original  biU 
was  valid,  but  the  takhig  of  the  renewal  was  not. 
The  general  custom  Is  applicable  and  admissible  in 
evidence,  and  does  not  differ  from  what  was  proved  to 
be  the  special  custom.  [i/bfiaAoft,  C7.  /.—Admissi- 
ble to  regttUte  the  contract,  hut  the  first  qu<3Stion  Is, 
were  the  plaintiffs  justified  in  caving  any  binding  cre- 
dit at  all,  for  if  the  Court  come  to  the  conclusion  they 
were  Justified  in  giving  some  credit,  then  it  mnst  be 
either  a  usual  credit,  or  a  credit  sanctioned  by  the 
cnstom  of  the  trade.]  If  this  contract  be  governed  by 
the  custom,  the  collateral  parts  of  it  are  law,  and  this 
is  only  collateral  as  regards  Armstrong.  Abstract 
propositions,  like  Justice  Story's,  are  of  very  little  va- 
lue. [C%rtrttan,  J> — Do  you  not  think  they  are  of  some 
in  a  case  where  you  admit  you  have  no  authority?]  I 
do  not  admit  it  upon  this  branch  of  the  case — 1  Smith's 
L.  C.  530, 5th  ed.  The  building  trade  has  its  customs. 
Thereis  a  cnstom  here.  The  jury  have  found  its  exist- 
ence, and  the  only  question  is,  if  it  is  applicable  to  this 
contract  Who  is  to  complain?  The  defendant  might 
have  asked  what  credit  was  to  be  given,  and  he  might 
have  refused;  he  might  have  said,  *^You  mnst  sell 
him  the  goods,  and  put  yourselves  in  a  position  in  which 
you  may  sue  him  to-morrow."  If  he  had  said  that, 
they  would  have  gone  elsewhere.  [CAruiian,  «/.-— 
Throwing  out  the  nsage  of  trade  and  of  this  astablish- 
ment,  do  you  contend  that  In  every  case  some  amount 
of  credit  Is  implied  from  the  bare  giving?]  Yes. 
[^Monahanj  C.  /.—It  may  not  be  necessary  to  ga 
that  length.]  I  do  go  that  length,  some  bin^ng  cre^ 
dit  mnst  have  been  given  here.  [CKriMin,  J.— It 
seems  not  unreasonaUe  that  the  party  should  Inform 
himself  of  the  usages  of  the  trade,  and  if  he  refirala 
from  doing  so,  there  is  no  hardship  in  supposing  him 
to  know  them.  Momakau,  O.  •/.-^Assuming  the  cus- 
tom to  be  as  in  the  words  of  the  witnesses,  inasmuch 
as  it  did  not  render  it  obligatory  to  take  the  bills  at 
all,  is  that  a  good  custom,  leaving  it  optional?  Doea 
that  discharge  the  surety  when  you  might  have  taken 
cash?]  The  custom  is  good.  [^Monahant  C.  •/'•— 
Were  yon  Justified  in  giving  credit  without  concur- 
rence, vhen  you  might  have  taken  cash?]  The  cus- 
tom b  for  the  merchant  to  take  the  acceptance  at  three 
months,  unless  there  be  reason  for  not  doing  so,  and 
nothing  of  that  soit  is  shown  here^  [Monahan^  C7. 
•T^The  jury  said  the  custom  was  perfectly  well 
known  in  Dnblm.  Christian,  J. — What  is  the  mean- 
ing of  a  cnstom  that  a  person  may  ^ve  credit  or  may 
not?  Monahan,  C.  /.— -Supposmg  Armstrong  wrote 
in  terms  '*  Yon  are  to  give  credit  according  to  usages 
and  get  cash  or  give  crodit,"  there  is  no  doubt  if  that 
were  in  the  contract,  it  would  be  bin^ng.]  That  is 
what  it  means — ^it  is  what  credit  means.  Usage  of 
the  trade  is  more  exact  than  custom.  As  to  the  duty 
on  the  tea,  it  was  not  money  lent  Bemg  part  of  the 
price  of  the  tea,  the  cnstom  was  that  It  shonld  not  be 
under  any  custom, — Cut^ert  v.  Oiiinfiitf^(ll  Sx., 
405). 

Cur.  adv.  vuU. 

June  1 3. — ^MoNAHAN,  0.  J. — ^This  was  an  action  on 
a  guaranty  (pven  by  Mr.  Armstrong.  The  summons 
and  plMut  contained  several  counts,  which  it  b  not 
vary  material  to  con»der.    [Hb  Lordship  stated  the 
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gnanuity.]  The  sabstane^  of  the  pleas  was,  that  by 
reason  of  the  time  given  to  the  principal,  the  surety 
was  discharged.  At  the  trial,  one  of  the  plaintiffs 
was  examined.  He  stated  he  was  a  wholesale  mer- 
chant. The  principal,  Mr.  Fergnson  was  an  acqoaint- 
ance  of  his,  who  had  been  previonsly  in  the  employ- 
ment of  Mr.  Findlator.  He  set  np  business  in  Kings- 
town, and  the  plaintiflfs  gave  hiro  credit  to  the  extent 
of  £200.     It  seemed  the  cnstom  was  this;  general 


on  credit,  and  that  if  Mr.  Macdonogh  were  right  on 
the  other  portion  of  the  case,  he  would  be  right  on 
this.  The  action  was  not  commenced  too  soon,  and 
the  only  question  is,  were  those  parties  justified  as 
against  Mr.  Armstrong  in  giving  the  time  they  did, 
viz.,  the  current  quarter  and  the  time  covered  by  the 
bills  of  exchange?  Numbers  of  cases  have  been  re- 
ferred to,  and  they  establish  this;  whatever  doubt 


there  might  have  been  sixty  or  eighty  years  ago,  it  is 
groceries  were  sold  as  required  by  the  shopkeeper;  •  now  settled  that  if  a  principal  gets  time  not  stipulated 
every  quarter  accounts  were  furnished.  A  short  time  for  the  surety  is  discharged;  but  it  is  worthy  of  ob- 
after  famishing  a  settlement  was  required ;  the  cus-  ^  servation  that  in  all  the  decided  cases  the  giving  of 
tomer  either  gave  cash  minus  discount  of  2^  per  cent,  the  time  always  was  over  and  above  the  time  origi- 
or  he  gave  a  three  months'  acceptance  from  the  time,    nally  given  to  a  principal  by  the  merchant.     It  is  not 


for  me  to  decide  that  that  is  the  abstract  rule  of  law; 
but  the  question  we  ai*e  called  to  decide  is,  what  is 
the  true  construction  of  this  document;  whether  this 
docunieut  (having  regard  to  the  evidence)  authorizes 
the  giving  the  time  Fergnson  obtained  in  the  present 
instance.  First,  this  is  the  case  of  a  wholesale  mer- 
it is 


It  appeared  that  if  any  suspicious  circumstances  inter- 
vened, the  merchant  was  not  bound  to  take  the  bill.  | 
Fergnson  being  indebted  in  the  £200,    Armstrong 
called,  and  requested  they  would. deal  with  him,  and 
he  would  give  a  guaranty.  It  was  arranged  that  £80  | 
should  be  paid  for  duty,  and  a  bill  was  taken  which  | 

was  regularly  paid,  and  which  is  no  part  of  the  pre-  |  chant,  and  one  dealing  with  a  retail  meixhant. 
sent  suit  The  other  evidence  was  this,  that  there  ,  not  the  c&te  of  a  person  not  in  trade,  but  it  is  the 
was  a  difference  between  the  dealings  for  tea,  and  the  case  of  two  persons  in  trade — one  requiring  to  be 
other  groceries.  Tea  was  proved  to  be  dealt  with  supplied  with  goods,  and  for  that  purpose  requiring  a 
in  this  way ;  it  was  sold  on  credit,  the  price  to  be  se- '  guaranty.  It  appeared  upon  the  document  itself  that 
cured  by  an  acceptance  of  the  party.  The  substance  '  this  gentleman  had  opened  a  general  establishment,  and 
of  the  usage  was  four  months'  credit  covered  by  the  that  Armstrong  agreed  to  give  a  security  for  any  or- 
acceptance  of  the  customer.  There  was  this  excep-  |  ders  he  would  give  for  the  purpose  of  carrying  on  his 
tion  to  that,  chat  where  the  merchant  advanced  the  establishment  We  mnst  bear  in  mind  the  evidence 
duty,  it  should  be  repaid  in  cash  within  a  reasonable  of  the  nsage  (I  do  not  inquii*e  ad  to  the  binding  natare 
time,  and  no  credit  was  given.  There  being  some  little  of  the  nsage),  that  merchants  who  get  credit  at  all 
difference,  by  consent  it  was  ultimately  arranged  that  get  it  on  the  understanding  that  accounts  are  not  to 
I  should  take  the  result  of  the  evidence  to  be  that  the  "  " 

cnstom  in  Dublin  was  as  I  have  stated:  the  merchant 
having  the  option  of  insisting  on  cash,  but  usually 
taking  a  bill  of  exchange,  but  if  there  were  suspicious 
circumstances  he  was  not  bound  to  do  so.  The  ac- 
oonnt  here  consisted  of  several  items,  which  passed 
within  the  terms  of  the  proved  usage,  but,  as  I  said, 


not  a  nsage  binding  on  the  wholesale  merchant 
With  respect  to  other  portions  of  it,  there  was  a  bill 
of  exchange  taken  for  the  price  of  the  tea  within  the 
usage.  With  respect  to  the  remaining  portion,  there 
was  some  question  as  to  whether  the  action  was  not 
commenced  too  soon,  but  it  appeared  it  was  not  till 
more  than  a  month  after  the  quarter  day,  and  that 
the  item  of  £13  or  £14  was  for  duty,  for  which  no 
delay  is  allowed.  At  the  close  of  the  case,  Mr.  Arm- 
strong's counsel  declined  to  leave  the  case  to  the  jury, 
virtually  admitting  anything  they  might  find  would  be 
against  him,  and  that  any  chance  he  had  would  be 
with  what  I  might  make  of  it.  He  cited  cases  to 
show  that  he  was  not  obliged  to  enter  into  any  bind* 
ing  aontract  to  give  credit,  therefore  that  the  surety 
was  discharged  except  as  to  the  small  portion  ad- 
vanced for  dnty,  and  Mr.  Macdonogh  submitted  that 
that  would  not  come  within  the  guaranty  at  all.  The 
view  that  struck  me  was,  that  though  it  was  duty  it 
was  a  portion  of  the  price  of  the  tea,  and  I  was  wil- 
ling to  take  the  opinion  of  the  jury,  btit  the  defendant 
would  not  take  it,  but  would  have  mine,  and  mine 
was  that  it  was  part  of  the  price  of  the  tea.  During 
the  argument  it  occnrred  to  some  of  us  that  there 
might  have  been  a  better  ground  than  that  put  for- 
ward, vis.9  that  these  goods/ like  the  others,  were  sold 


be  looked  for  till  the  ejd  of  the  quarter.  A  bill  may 
be  taken,  but  the  merchant  has  his  option  to  insist  on 
cash.  We  are  of  opinion  that  Armstrong,  whether 
he  knew  thb  nsage  to  exist  or  not,  when  he  entered 
into  this  engagement,  was  obliged  to  inquire  and  know 
what  was  the  nsage  upon  which  this  trade  was  earned 
on«  On  principle  we  think  this  was  so,  bnt  having  regard 
to  the  cases,  we  think  there  is  not  any  doubt  on  the 
matter.  I  will  refer  only  to  those  bearing  on  this 
particular  question.  In  Samudl  v.  Howarth  (3  Meri- 
vale,  272),  the  guaranty  was  in  tlio^e  words:  *'We 
engage  to  gnarantee  to  you  the  payment  of  any  goods 
yon  may  supply,*'  &c.  It  appears  from  the  statement 
of  the  case  that  both  parties  were  merchants,  i.e.,  the 
principal  and  the  person  dealing,  and  the  plaintiff  who 
filed  the  bill  is  not  stated  to  have  biuMi  a  merchant, 
bnt  he  may  have  been  one.  The  bill  was  filed,  stating 
the  goods  were  sold  at  six  and  nine  months'  credit, 
and  that  was  the  agreement,  but  the  bills  were  re- 
newed, and  the  plaintiff  claimed  to  be  released  in  con- 
sequence of  the  rene  ^al.  He  did  not  claim  any  re- 
lief on  the  ground  that  the  credit  oi  igmally  contracted 
for  was  given,  but  on  the  gix)und  that  other  bills  were 
taken  as  renewals;  and  it  was  held  that  this  dis- 
charged that  surety.  But  it  is  material  to  see  what 
the  case  made  was  on  the  pleadings.  The  defen- 
dant alleged  it  was  agreed  between  the  plaintiff 
and  him  that  he  might  from  time  to  time  renew  any 
bills  without  prejudice,  and  in  consequence  that  bli 
renewing  the  bills  did  not  discharge  the  surety 
Lord  Eldon  continued  the  injunction,  notwithstand- 
ing that  statement,  but  it  is  necessary  to  see  the 
grounds  on  which  he  did  so.     He  did  npt  go  oo 
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the  sweariDg  of  the  parties  at  all,  hat  went  on  the 
written  instrnroeot,  according  to  ita  legal  effect.  Pat- 
ting aside  the  swearing  of  the  parties — patting  aside 
the  statement  of  the  defendant  of  an  agreement  con- 
trary to  the  written  instrument.  Lord  Eldon  held  he 
should  construe  the  written  instrnment  itself,  and  see- 
ing on  the  face  of  it  that  the  credit  which  should  be 
given  should  be  according  to  the  usage  of  the  trade, 
on  the  ground  it  had  been  exceeded  he  continued  the 
injunction.  In  Combe  v.  Woolf{%  Bing.  166)  as  in 
the  case  before  Lord  Eldon  and  in  this  case,  there  is 
no  allusion  to  anj  credit  The  facts  were  these:  The 
plaintiff  gave  six  and  two  months'  credit,  but  after 
the  two  months*  acceptances  would  have  been  due, 
none  ought  to  have  been  passed.  Tindal,  G.  J., 
thought  that  the  sale  on  credit  was  on  the  usual  cre- 
dit, and  that  the  taking  of  the  subsequent  bills  had 
the  effect  of  discharging  the  surety.  The  case  in  1 
Crompton  Mees.  &  Rose,  97,  was  most  relied  on. 
Let  us  see  what  the  facts  were.  The  person  who 
gave  the  guaranty  was  the  solicitor,  and  accordingly 
was  engaged  profesdonally.  The  defendant  was  an 
attorney;  and  for  the  amount  a  bill  of  exchange 
was  drawn,  which  was  accepted,  but  was  disho- 
noured at  the  Exchange.  The  argument  of  counsel 
was  what  it  always  was.  There  was  no  doubt  of  the 
general  rule.  [His  Lordship  quoted  a  portion  of  the 
judgment  of  the  Ck)urt  in  that  case.]  In  the  case  in 
2  Or.  &  Jervis,  the  Court  held  that  the  agreement  was 
for  such  reasonable  credit  as  was  agreed  upon.  There- 
fore, we  are  of  opmion,  without  doubt,  that  the  view 
taken  at  the  trial  was  the  right  one,  and  allow  the  cause 
shown  against  this  conditional  order.  My  Brother 
Christian  mentions  to  me  that  there  was  a  crodit  given 
prior  to  Armstrong  giving  this  guaranty,  6f  which 
Armstrong  was  aware.  As  to  the  variance  between 
the  evidence  and  the  pleadings,  I  said  I  would  make 
any  amendments  that  might  be  necessary.  The 
question  would  be,  whether,  having  regard  to  usage, 
and  having  regard  to  the  guaranty,  this  gentleman 
ia  liable,  and  I  will  afford  any  assistance  by  way  of 
amendment  that,  if  the  defendant  thinks  it  necessary, 
the  case  may  go  to  another  Court. 

Rule  discharged. 


Court  of  JBan&ruptcs&rSnsolbencs. 

r  ItepOTtad  by  John  lefj,  E«q.,  Barrifter^t.Law.3 

[Before  Berwick,  J.] 

Rk  F.  &  W.  Oldest,  bankrofts. 

Cavmuad  to  charge  Mure  acquired  lands — Hie  Re- 
giatraHan  Acts^  6  Jlnne,c  2;2  j*  3  TT.  4,  c  87. 

Where  a  settlement  contains  a  covenant  that  dU  the 
real  and  personal  estate  of  the  settlor  whereof  he 
then  wasy  or  should  at  any  time  thereafter  he  pos- 
sessed or  entitled  unto^  shotdd  stand  charged  loUh 
the  payment'  of  a  certain  sum  of  money  for  the 


trusts  in  the  settlement  mentioned,  such  covenant  to 
charge  after  acquired  property  is  not  capable  of 
registration  under  the  Registry  Acts,  so  as  to  give 
the  settlement  priority  over  subsequent  purchasers 
for  value  without  notice  of  the  after-acquired  lands, 
Gubbins  v,  Gubbins  (I  Drury  4r  Walsh)  considered^ 
and  held  not  to  be  a  decision  to  the  contrary. 

This  case  came  before  the  Court  upon  charge  and 
discharge.  The  charge  was  filed  by  the  trustees  of 
the  marriage  settlement  of  Andrew  William  Olden, 
one  of  the  bankrupts ;  and  the  discharge  was  filed  by 
a  mortgagee  of  certain  lands  and  tenements  acquired 
by  the  bankrupt  subsequent  to  the  settlement. 

Cathrew  was  in  support  of  the  charge,  and 

Purcell  for  the  discharge. 

They  cited  Chibbins  v.  Oul>bins(\  Drury  &  Walsh, 
160);  Ennis  v.  Smith  (Jones  &  Carey,  400);  Creed 
V.  Carey  (7  Ir.  Chan.  Rep.  295);  Gardiner  v.  Ble- 
sinton(l  Ir.  Chan.  Rep.,  79);  Warburton  v.  Love- 
land  {6  Bligh.  13). 

The  facts  are  fully  stated  in  the  judgment 

Berwick,  J. — In  this  case  a  charge  has  been  filed 
by  the  trustees  of  the  marriage  settlement  of  Andrew 
W.  Olden,  one  of  the  bankrupts,  claiming  to  be  enti- 
tled to  a  sura  of  £500  as  charged  on  certain  properties 
of  the  bankrupt  mentioned  therein,  in  priority  to  the 
mortgage  debt  of  Mrs.  Sarah  Lnnham,  a  mortgagee, 
who  by  her  discharge  claims  the  first  charge  thereon. 
By  the  settlement,  which  b  dated  the  30th  June, 
1852,  the  said  Andrew  W.  Olden,  in  consideration  of 
the  marriage,  and  to  secure  £500  as  a  provision  for 
his  wife  in  the  event  of  her  surviving  him,  or  of  his 
becoming  bankrupt,  insolvent,  or  compounding  with 
his  creditors,  and  for  making  a  provision  for  the  issue 
of  the  marriage,  covenanted  with  the  said  trustees 
that  all  such  real  and  personal  estate  whereof  he  then 
was  or  should  at  any  time  thereafter  be  possessed, 
seised,  or  entitled  unto,  should  stand  and  be  charged 
with  the  payment  of  the  said  sum  of  £500,  and  that 
it  should  be  lawful  for  the  trustees  to  raise  and  levy 
the  same  out  of  all  such  real  and  personal  estate  as 
the  said  A.  W.  Olden  then  was  or  should  be  possessed 
of  as  aforesaid,  whenever  the  said  trustees  should  see 
fit  or  think  necessary;  and  the  said  A.  W.  Olden  did 
thereby  expressly  charge  and  encumber  a  certain  pro- 
perty therein  described  as  the  building,  stores  and 
tenements  used  for  the  manufacture  of  soap,  candles, 
and  chandlery,  situate  in  Duncan-street,  in  the  parish 
of  St.  Peter's,  in  the  eity  of  Cork,  with  said  sum  of 
£500.  The  trusts  declared  were  to  pay  the  interest 
of  said  sum  to  the  sdd  A.  W.  Olden  for  his  life,  or 
till  he  should  becoioae  bankrupt  or  insolvent,  and  firom 
and  immediately  after  his  death,  bankruptcy,  or  insol- 
rency,  then  to  pay  the  interest  to  Mrs.  Roberts,  freed 
from  all  the  debts,  liabilities,  and  charges  of  her  said 
husband.  This  settlement  was  duly  registered  on  the 
10th  July,  1852,  and  the  memorial  seta  forth  the 
covenant  that  all  such  real  and  personal  estate  as  the 
sud  Andrew  W.  Olden  then  was  or  should  at  any 
time  during  his  life  be  seised  of  or  entitled  unto, 
should  stand  charged  with  the  said  sum  of  £500  npoo 
the  trusts  of  said  settlement  The  marriage  .took 
place,  Mrs.  Oldto  is  alive,  and  there  are  several  chil- 
dren issue  of  the  marriage.    In  the  year  1859  the 
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bankrapts  porchaaed  certata  premiBes  sitoate  in  the 
North  Main-street,  Skiddj^a,  Castle  Lane,  and  Gross 
Qaa  Lane,  in  the  city  of  Cork,  and  sabseqnently 
mortgaged  them  to  Mrs.  Sarah  Lnnham,  the  dis- 
chargeaat,  in  consideration  of  £2,000,  and  by  the  deed 
of  mortgage  dated  18th  September,  1861,  these  pre- 
mises were  specifically  assigned  to  her  to  secure  the 
debt,  and  this  deed  was  duly  registered  on  the  26th 
da>  of  September,  1861,  and  the  memorial  contains  a 
foil  description  of  the  premises,  folfilling  all  the  re- 
qnuements  of  the  Irish  Begbtry  Act.    It  is  admitted 
that  Mrs.  Lnnham  had  no  notice  of  the  settlements, 
and  the  registry  search  discloses  no  incnmbrance  af- 
fecting the  mortgaged  lands.    No  question  has  been 
raised  as  to  the  priority  of  the  settlement  so  %r  as  the 
property  in  Dnncan-street  specifically  mentioned  therein 
is  concerned,  and  the  only  qnestion  to  be  decided  by  me 
is,  whether  the  stibseqoently-acqnired  property  is  sub- 
ject to  the  charge  of  £500  secured  by  the  settlement  in 
priority  to  the  mortgage  debt  by  Tirtue  of  the  prior 
registratbn  of  the  settlement.    For  the  mortgagee  it 
ifl  contended  that  haying  acquired  the  legal  estate  in 
tde  mortgaged  premises  by  deed  duly  registered  for 
▼aluable  consideration  without  notice  of  the  prior 
^vge,  and  inasmuch  as  there  is  no  other  prior  regis- 
tered deed,  conveyance,  or  disposition  of  the  lands 
comprised  or  contained  in  the  memorial  of  her  mort- 
gage deed,  she  is  entitled  to  her  charge  thereon  in 
priority  to  any  equitable  claim  of  the  trustees  of  the 
settlement  of  1852;  whereas  on  the  part  of  the  trus- 
tees it  is  insisted  that  inasmuch  as  the  memorial  of 
the  settlement  b  duly  registered  before  the  mortgage, 
and  the  memorial  follows  the  terms  of  the  deed  itself; 
and  as  the  tenements  are  not  described  therein,  it  is 
not  necessary  that  they  should  be  described  in  the 
memorial,  and  that  the  registration  of  a  deed  of  coye- 
nant  purporting  to  charge  aft^r  acquired  lands  is  valid 
and  effectual  to  secure  priority  to  the  covenantees  over 
all  other  charges  or  conveyances  of  the  lands  ^en  so 
acquired,  although  the  huids  are  not  mentioned  or  con- 
tained in  the  deed  or  memorial  thereof  under  which 
their  rights  are  created,  and  though  the  settlor  had 
then  no  estate  in  a  title  thereto,  and  it  is  insisted  on 
their  part  that  this  question  is  dosed  by  authority,  and 
I  admit  that  if  there  be  any  case  in  which  this  exact 
point  has  been  solemnly  decided  by  the  Court  of  Chan- 
aery,  more  particularly  if,  as  is  alleged,  that  decision 
has  been  adopted  and  acted  upon  in  this  conntiy  as 
law,  I  am  bound  to  follow  it,  so  long  as  it  remains 
unreversed.    Now  the  only  case  to  which  I  have  been 
referred  as  establishing  this  abstract  principle,  that  a 
deed  purporting  to  charge  future  acquired  knds  will, 
by  registration  acquire  priority  over  the  legal  convey- 
ance of  those  lands  by  the  owner  when  acquired  to  a 
purchaser  for  value  without  notice,  whose  deed  is  duly 
reigistered,  is  the  case  of  OMina  v.  OiMnu^  'l^i^ 
in  a  note  to  LysUr  v.  Burroughs  (1  Drury  ^  Waldi's 
Beports,  p.  160,)  hi  which  this  point  is  stated  to  have 
been  decided  by  Lord  Manners,  but  when  I  look  to 
tliat  case,  the  meagre  and  unsatisfactory  report  there- 
of, more  particularly  when  I  read  the  obsmratbns  of 
Baron  Richards  m  JSnmay.  Smith  (Jones  &  Carey,  p. 
400),  and  the  dou^  still  further  raised  as  to  the 
eziatenoa  or  nature  of  such  decision ,  by  the  present 
Lord  OhiUQellor  m  Cited  v.  Careii  (7  Irish  Chan  R., 


295),  I  cannot  consider  myself  bound  by  so  blind  an 
authority.    In  the  first  place,  there  is  no  regular  re- 
port of  the  case  at  all.     The  only  notice  of  it  ia  the 
meagre  nota  alleged  to  have  been  supplied  by  one  of 
the  counsel  engaged  therem  upwards  of  twelve  years 
after  it  professes  to  have  been  pronoanced.    Whatever 
the  decision  was,  whether  made  in  the  Muster's  Office 
alone,  whether  the  attention  of  the  Chancellor  whs 
ever  called  to  the  point,  whether  it  was  e? er  argaed, 
whether  the  party  sought  to  be  affected  may  not  have 
had  notice  of  the  prior  charge,  which  would  com- 
pletaly  alter  the  question,  are  all  lefk  in  obscurity,  and 
when  it  is  known  that  the  primary  fond  in  that  case 
was  folly  sufiicient  to  meet  the  prior  charges,  and 
therefore  that  as  a  matter  of  fact  the  assignee  of  the 
foture  acquired  lands  had  no  interest  in  dispntiog  the 
decision,  whatever  it  was,  as  he  appears  to  have  got 
his  costo  out  of  the  general  fund,  it  is  idle  to  say  that 
the  question  is  not  still  fully  open  to  consideration,  or 
that  there  is  any  binding  decision  therein.     In  further 
proof  thereof  I  find  the  present  Lord  Chancelior,  la 
Creed  r.  Ccureif,  dedming  to  express  any  ophiiou  on 
the  question,  and  the  present  Master  of  the  Rolls  pot- 
tmg  on  the  foce  of  his  order  his  opinion  that  if  such 
decision  were  made,  it  was  not  in  accordance  with  the 
Acts  then  in  force  for  the  redstratioa  of  deeds  in  Ire- 
Und.    Besides,  the  case  of  UMnna  v.  OMins  (Mcm- 
red  before  the  passing  of  the  2  dk  3  Wm.  4,  c  87, 
which  was  intended  to  give  by  a  stricter  form  of  re- 
gistration mcreased  fodlities  for  discovering  the  lauds 
affected  by  registered  deeds,  and  thereby  in  accord- 
ance with  the  original  objecto  of  this  code  of  Uiws, 
protecting  and  securing  purchasers.     I  have  been  also 
referred  to  the  case  of  Gardiner  v.  BUtmiont  ]n  I 
Ir.  Chan.  R.,  p.  79,  but  the  question  in  that  case  was 
totally  difllerent  foom  that  involved  in  the  present  case, 
and  consistently  therewith  I  am  at  liberty  to  deal  with 
the  present  case  as  not  governed  thereby.     The  qnes- 
tion is,  therefore,  open  to  be  determined  on  principle, 
and  not  upon  any  decided  case,  and  bearing  in  mind 
that  unless  the  registration  of  the  deed  gives  to  it  an 
efficacy  which  it  had  not  otherwise,  a  covenant  such 
as  this  would  not  be  enforced  against  a  purchaser  for 
valuable  consideration  without  notico,  as  laid  down  by 
Baron  Pennefother  in  Enrds  v.  Smith,  and  also  that 
the  trustees  of  the  marriage  settlement  never  took  acy 
stop  till  now  to  enforce  this  covenant  against  the  spe- 
cific lands  nnder  the  provision  by  the  fiettlement.    I 
have  to  look  at  the  Acta  which  apply  lo  the  registra- 
tion of  deeds,  and,  considering  the  object  which  the 
Legislature  had  in  view,  and  the  just  construction  of 
the  hmguage  of  these  statutes,  according  to  the  priu- 
dples  on  which  statutes  are  construed,  to  see  how  far 
the  question  between  the  parties  in  this  case  is  affected 
or  governed  thereby.    Now,  the  object  of  these  Acts 
appears  to  have  been  twofold — ^first,  to  secure  pur- 
chasera  of  land,  by  providuig,  in  place  of  the  ancieut 
and  more  public  and  notorious  mode  of  transferring 
landed  property,  the  means  of  discovering  all  transfen 
with  equal  or  greater  certainty,  by  referring  to  a  pub- 
lic registry,  upon  the  foce  of  which  it  was  intended 
they  should  all  be  bound;  these  are  the  words  of  the 
unanimous  judgment  of  the  judges,  delivered  in  the 
House  of  Lords  in  the  case  pf  Warburdon  v.  Lovdand 
(6  Bligh's  New  Rep.  at  p.  23) ;  and  secondly,  to  prevent 
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forgeries  and  fraadalenft  gifts  and  conyeyances  of  lands, 
tenements,  and  hereditaments,  by  having  the  memo- 
rial of  the  deed  placed  in  the  reglstiy,  and  its  ezeca- 
tlon  attested  by  at  least  one  of  the  attesting  witnesses. 
^  To  cany  out  these  objects  the  Act  of  6  Ann,  chap.  2, 
tras  paised,  and  the  third  section  of  the  Act  provides 
for  the  registration  of  all  deeds  and  conveyances  which 
shall  be  made  for  or  concerning,  and  whereby  any  ho- 
nours, manors,  lands,  tenements,  or  hereditaments, 
may  be  any  ways  affected,  leaving  it  open  to  the  dis- 
eretion  of  the  parties  to  whom  conveyances  are  made 
to  avail  themselves  of  the  protection  of  the  Act,  or  to 
incor  the  conseqaences  of  their  neglect  of  its  provi- 
abns;  and  by  the  foorth  section*  which  is  the  one,  if 
a^r,  applicable  to  this  case,  it  is  declared  what  shall 
be  the  benefit  to  be  derived  from  the  registration  of 
snch  deeds,  and  to  what  deeds  it  shall  extend.  By 
ihat  section  it  is  declared  that  every  snch  deed  or 
conveyance,  a  memorial  whereof  shall  be  daly  regis- 
tered, shall  be  deemed  as  good  and  effectnal,  both  in 
law  and  equity,  according  to  the  priority  of  time  of 
registering  snch  memorial,  according  to  the  right,  title, 
and  interest  of  the  person  so  conveying  snch  honours, 
manouxs,  lands,  &c.,  against  all  and  every  other  deed, 
convmnce,  or  disposition  of  the  honours,  &c,  com- 
prised or  oontained  in  any  snch  memorial ;  and  by  the 
5th  section  it  is  enacted  that  every  deed  which  shall 
be  unregistered  of  all  or  any  of  the  honours,  manors, 
lands,  and  tenements,  comprised  or  contained  in  a  deed 
or  conveyance  which  sh^  be  registered,  shall  be 
deemed  firaudulent  or  void.  It  appears  to  be,  therefore, 
plain,  that  to  bring  a  case  within  these  provisions  of 
the  Act  there  must  be  two  deeds  or  conveyances  be- 
tween which  there  b  a  coniSict  of  title,  in  each  of 
winch  the  honours,  manors,  lands,  &.,  sought  to  be 
ailected  are  comprised  or  contained,  and  according  as 
I  think  to  all  reasonable  intendments,  by  some  descrip- 
tion which  will  enable  them  to  be  placed  on  a  pubUc 
registry,  so  that  upon  the  face  of  it  they  shall  be 
found,  and  that  to  entitle  a  party  who  has  registered  a 
deed  of  or  concerning  honours,  &c^  to  clidm  for  it  the 
protection  of  the  4th  section  of  the  statute,  it  must  be 
shewn  that  the  deed  is  a  conveyance  or  disposition  of 
the  honours,  Unds,  tenements,  &&,  to  which  title  is 
sought  to  be  made,  and  that  the  same  arc  comprised 
or  contmned  therem,  as  also  in  the  memorial  thereof^ 
through  the  registration  of  which  priority  of  title  b 
sought  to  be  established.  If,  as  the  judges  m  War- 
burton  Y.  Laveland  have  stated,  the  object  of  the  Le- 
gislature was  to  substitute  a  public  registry  as  the 
means  of  discovering  all  transfers  of  land  with  greater 
certainty  than  by  the  ancient  and  more  public  imd  no- 
torious mode  of  transferring  landed  property,  hi  other 
wordsi  the  old  system  of  livery  of  seism,  or  actual  or 
symbolical  tradition  of  the  Und  itself  it  would  appear 
as  if  thejoonsidered  that  the  registration,  which  is  sub- 
stituted for  the  more  public  and  notorious  mode  of 
transfer,  must  comprise  or  contain  the  honours,  lands, 
dEC,  respecting  which  the  contest  of  |>riority  has  arisen, 
in  such  manner  as  to  give  the  information  thereof 
with  greater  certainty  than  before*  by  placing  them  on 
the  registry,  so  that,  to  use  the  words  of  the  judges, 
they  should  be  found  on  the  face  of  it— in  other  words, 
that  instead  of  the  ancient  and  notorions  modes  of 
giving  title  there  should  be  open  to  all  a  more  certain 


and  secure  means  of  publishing  the  knowledge  of  the 
title  to  the'world  by  a  register  easy  of  access  to  all,  hi 
which  the  lands  the  subject  of  the  conveyance  are  re* 
corded,  and  the  nature  of  the  conveyance  in  which 
they  are  contained,  and  by  which  they  are  affected,  is 
set  forth.  If  the  object  of  the  Act  is  to  protect  pur- 
chasers of  manors,  lands,  ^,  against  previous  secret 
conveyance  of  the  same  lands,  by  giving  them  an  op- 
portunity to  discover,  by  a  search  in  the  regbtry, 
whether  any  previous  deed  or  conveyance  has  been 
executed,  in  which  the  lands  about  to  be  purchased 
are  comprised  or  contamed,  and  the  means  proidded 
for  effecting  that  object  are  by  requiring  certam  books 
to  be  kept  in  which  by  name  the  manors,  lands,  Ao. 
with  the  parishes,  townlands,  or  counties,  or  some  ade^ 
quate  description,  are  to  be  found,  and  the  protection 
larded  is  to  secure  him,  by  the  registration  of  his 
own  conveyance,  against  all  other  deeds  or  convey- 
ance of  the  same  hmds,  not  to  be  found  on  such  regis- 
ters, it  follows  that  such  object  would  be  entvely  de- 
feated, and  the  Act  made  tiie  means  of  perpetratmg 
fraud  and  eneouraging  secret  conveyances,  if  a  party 
can  gain  priority  by  the  mere  registration  of  a  dmd  in 
whidi  the  manors,  lands,  &c,  are  not  dedgnated  or 
comprised,  and  which  was  executed  at  a  tune  when 
the  conveying  party  was  not  himself  the  owner  of  the 
lands,  or  had  any  title  thereto.  I  think  the  4th  sect, 
contains  within  itself  evidence  of  what  the  Legislature 
intended,  by  defining  the  classes  of  deeds  which  shall 
be  preferred  or  postponed,  the  registered  deed  which 
is  to  be  preferr^  being  thereby  declared  to  be  good 
and  efi^ual,  according  to  the  right,  title,  and  inte- 
rest of  the  party  so  conveying  such  honours,  &c, 
shewing  that  the  priority  meant  to  be  secured  was 
confined  to  a  deed  which  shall  convey  in  terms  ho- 
nours, manors,  lands,  &c.,  in  which  tbe  person  so 
conveying  the  same  shall  at  the  time  have  a  right, 
title,  or  interest;  and  the  deed,  conveyance,. or  dispo- 
sition which  is  postponed  is  one  which  contains  and 
disposes  of  the  honours,  manors,  lands,  &c^  comprised 
or  contained  in  the  memorial  of  the  former  deed;  and 
therefore  it  woold  follow  that  there  cannot  be  a  deed 
to  be  preforred  of  which  there  is  not  a  memorial  which 
comprises  or  contains,  by  some  description  as  spedfied 
m  the  statute,  the  same  honours,  &C.,  which  are  com- 
prised or  contuned  in  the  deed  sought  to  be  postponed. 
All  the  other  sections  of  the  Act,  and  all  succeeding 
legislation  on  the  subject,  seem  to  point  to  the  same 
object  By  the  7th  section  the  memorial  is  required, 
among  other  particulars,  to  express  or  mention  not 
merely  the  honours,  &a,  oontuned  in  such  deed,  but 
also  the  names  of  the  counties,  baronies,  &c,  where 
such  honours,  &a,  are  lying  and  being,  that  are  given; 
granted,  or  any  way  afiected  or  charged  by  the  deed, 
and  although  it  is  added,  "  in  such  manner  as  tho 
same  are  expressed  or  mentioned  in  snch  deed,"  yet  I 
cannot  but  think  these  latter  words  neither  do  or  are 
intended  to  mean  that  tlie  registration  of  a  deed  will 
be  effectual  to  bind  Unds  not  expressed  or  mentioned 
(herein,  provided  the  deed  itself  does  not  express  or 
mention  any  particular  bonoura,  lands,  Ac,  as  intended 
to  be  affected  thereby.  Such  an  interpretation  is  not 
necessary  for  the  literal  construction  of  the  enactment, 
and  is  totally  destructive  of  the  avowed  object  and 
principle  of  the  Act.    It  would,  I  think,  be  more  in 
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bankrupts  parchaaed  oettain  premises  sitoate  in  the 
North  Main-8treet»  Skiddj's,  Castle  Lano,  and  Gross 
Gan  Lane,  in  the  cit^r  of  Cori^,  and  subsequently 
mortgaged  them  to  Mrs.  Sarah  Lnnham,  the  dis- 
chargeant,  in  consideration  of  J62,000,  and  by  the  deed 
of  mortgage  dated  18th  September,  1861,  thesp 
mises  were  specificallj  assigned  to  her  to 
debt,  and  this  deed  was  duly  registi>«' 
da>  of  September,  1861,  and  the  ^ 
foil  description  of  the  premises 
qnirements  of  the  Irish  Begis^ 
that  Mrs.  Lnnham  had  no  r 
and  the  registry  search  d^ 


y^dA  iaWided  to  be  affected 


295),  I  cannot  cod<»'  ' 

authority.    In       ^^^^^^  which  they  gave  efficacy, 

port  of  tb'    ^^;^pilnd  bound  lands  of  which  the 

"®^"      j^'^^^^to  whfch  priority  is  sought  to  be 

^^^^'^^iSjd  or  possessed,  and  to  which,  in 

^J^j^f^'ijm  «*  *be  time  of  its  execution  any  title 

''"^^^-^^^/SJ  judges  WWoahufUm  t.  Lovdand  (6 

-^^.^^^^^  .  «  90\  AmtJlaLrtk  th»t  ««ThA  UncmftM  of  the  Act 


:>^/^7^.^J'iiP'  29)  declare  that  "The  language  of  the  Act 

•  .^^y^^^^^^^S*^"**  '^^  "**^'®  particukriy  in  the  5  th  section^ 

"'<!'*';<-  ^^fSi^/^as^  establish  this  to  have  been  its  leading  object^ 

^    .       ,   ^     '                       ..  ^'<i-<^^*?V  iSS^/  tf/'/iooklng  further  for  deeds  than  into  the  register  itself 
fecting  the  mortgaged  '        <   >^>^'>v^v>'*^-^  oil       _"p^  .  .'Tip    .     .      .        ^ 


nused  as  to  the  priori* 

property  in  Duncan  ■ ' 

is  concerned,  and  t* 

is,  whether  the  ^         ,^.  'a^^':^  '"' j  ^  ^"'  ^ 
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^^V^.^'^Cf^^i"  and  by  the 

:^^^;j^^;,'^Srn.  of  c^tificate  to  be 
^'Jtrcth  ^A.  fitsteJ,  aod  m  each  it  is 
^  .^[og  the  same  "  shall  name 


jJSJ  y  iii  </»«  ^';«  rt/ference  to  which  the  search 
iJi^Sw^  &  3  Wm.  4,  c  87,  s. 

^fi^^^^diBeidtlea  which  have  been  ex- 

^'i^^^^  f^^Ki^^"  "»  ^^  memorial  of  the  place 
^'/^iS^  ai-(j  situate,  it  is  sought  to  remedy 


^ifhic^  ^^^^/'^guifioS  ^'"^  county  and  barony,  or 
0i9  ^^^j^iih,  in  ^^i*ch  the  lands  and  every  of 
>rtifO  ^J^j^cted  by  registering  such  memorial  are 


^^eed  stated  to  be  situated,  and  though  by  the 
qI  the  Lord  Chancellor  in  Oardiner  v.  Blea- 


ded^^f^  j,g3  been  held  that  where  the  deed  does  not 
ti*^^  the  barony  or  parish  the  memorial  need  not 
'"^uiln  "^  ^^^  *^**'  *^®  avowed  and  obvious  object  of 
?r  rjMdalsLinve  has  failed  of  its  effect,  yet  it  seems 


2^^'£egislature  has  failed  of  its  effect,  yet 
niiite  plain  that  the  Legislature  was  dealing  with  the 
%ae  of  conveyances  in  disposition  of  laud,  in  which 
the  manors,  lands,  &c.,  sought  to  be  affected  by  regis- 
trstion  were  specified,  and  this  is  more  fully  exempli- 
fied by  the  form  of  requisition  for  search,  and  the  cer- 
tificate directed  to  be  given  by  the  officer,  which  both 
apply  to  deeds  in  which  the  denomination  of  the  ma- 
nors, hinds,  &c.^  are  specifically  set  forth.  The  object 
of  this  Act  appears  to  be  to  require  a  fuller  description 
of  the  lauds  than  had  been  considered  necessary  uu 
der  the  former  Acts,  and  it  certainly  would  be  an 
extraordinary  construction  of  these  Acts  to  say  that 


'^if^^jseds  I  should  be  superseded,"  and  when  I  am  reminded  by 
^.  j.^  I  them  that  the  office  of  alT  the  judges  is  always  to 
make  such  construction  as  shall  suppress  the  mischief 
and  defects,  and  advance  the  remedy  which  the  Par- 
liament has  provided  to  save  the  mischief  and  to  sup- 
press subtle  inventions  and  evauons  for  continuance 
of  the  mischief,  and  to  add  force  and  life  to  the  cure 
and  remedy,  according  to  the  true  intent  of  the  makers 
of  the  Act,  I  cannot  but  think  that  I  should  be  open- 
ing instead  of  shutting  a  door  to  fraud,  if  I  were  to 
hold  that  a  registered  conveyance  of  lands  to  an  m- 
nocent  purchaser  for  value,  who  is  the  very  person 
intended  to  be  protected,  is  to  be  set  aside  and  de- 
feated, if  it  be  shewn  that  the  party  who  so  conveyed 
those  lands  had  previously  executed  a  deed  of  cove- 
nant to  charge  after-acquired  lands  before  he  had  be- 
come the  owner  of  those  lands,  merely  because  such 
deed  had  been  earlier  registered,  though  it  contained 
no  description  of  or  reference  to  the  lands  in  question, 
by  which  the  same  could  be  placed  in  the  registry  or 
discovered  by  a  purchaser.  I  am,  therefore,  of  opi- 
nion that  so  far  as  the  after-acquired  lands  and  pre- 
mises, the  trustees  of  the  marriage  settlement  have 
established  no  priority  to  the  mortgage  thereof  made 
to  Mrs.  Lunham,  and  when  I  consider  that  they  had 
the  power,  if  they  thought  fit  to  exercise  it,  to  esta- 
blish a  paramount  claim  thereto,  and  chose  to  lapse 
their  time,  and  thus  to  enable  the  legal  owner  of  the 
property  to  raise  money  on  the  faith  of  his  title  from 
a  party  who  had  no  notice  of  their  claim,  I  am  glad 
that  my  decision  is  in  accordance  with  the  intention  of 
the  Legislature  and  the  plainest  principles  of  justice. 
I  disallow  the  claim  of  the  trustees  so. far  as  they  seek 
to  establish  any  priority  to  the  mortgage  debt  of  Mrs. 
Lunham  as  against  the  after^acquired  property  of  the 
bankrupts — Mrs.  Lunham  to  be  at  liberty  to  add  the 
costs  to  her  demand,  and  have  them  out  of  the  estate. 
The  trustees  were  justified  in  raising  the  question, 
and  I  will  give  no  costs  against  them. 
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Crowk  Sidx. 

Thx  Qumi  V.  Thi  BATmmnBB  AND  Rathqab  iMrBoyi- 
MENT  GamossiONBiis. 

PMie  htghwcof—Mcmdamui^^SiaL  11   4r  12  0.3 
.     (Ir.X  c  31—10  i  11  Ffefc,  &  34—10  *  11  Fict, 
Ci  ocUiL  (^.  am/dpen) 

The  tradcway  along  the  Orand  Candl^  vested  in  the 
Grand  Canal  Onnpany  In/  stat  11  j*  12  Geo;  3 
(IrJ  c.  31,  iaapviUc  highway^  andsineethepaes- 
ingofthe  Bathmmea  Improvement  Act  is  to  be  re- 
paired hy  the  Rathmines  Improvement  Commieaioh- 
erSt  m  whose  diatrict  itie.  &p  Held*  by  O'Brien, 
J.,  and  HajBB,  J.,  didseotientibos  Lefroj,  0.  J., 
oful  flUgerald,  J. 

The  proper  remedy  to  eompd  the  ComnUeeioners  to 
repair  ia  by  mandamua.  So  Held,  by  O'Brien  J., 
and  Hayee,  J.,  dnbitante  Lefroj,  0.  J^  and  d!a- 
Bentiente  Fitsgefald,  J. 

This  case  came  on  npon  demnrrere  to  the  pleas  pnt  in  to 
the  return  to  a  writ  of  mandamns,  and  also  to  certain  re- 
joinders filed  to  the  replications  to  those  pleas.  Theman- 
damns  was  as  follows: — ^Victoria,  &c,  to  the  Rathmines 
and  Rathgar  Improvement  Commlssionera  greeting. — 
Whereas  by  an  Act  of  Parliament  made  and  passed  in 
the  11th  year  of  onr  reign,  cited  as  the  Rathmines 
Improvement  Act,  1847,  certain  knds  and  tenements 
aitmUe  in  the  barony  of  Uppercross,  in  the  ooonty  of 
Dnblin,  were  declared  to  be  a  dbtrict  for  the  purposes 
ofthe  said  Act;  andtsertain  commissioners  were  thereby 
nominated  and  appointed,  and  it  was  thereby  enacted 
that  the  said  commlsnoners  and  their  snocessors  shonld 
be  a  body  corporate  by  the  name  of  **The  Rathmines 
Improvement  Commissioners,"  and  by  that  name  should 
have  perpetual  succession,  and  a  common  seal;  and 
U  was  thereby  further  enacted,  that  all  actions  and 
suits  by  the  smd  commissioners  should  be  brought  and 
maintained  in  the  name  of  their  secretary^;  and  that  ail 
actions  and  snits  brought  against  them  should  be 
commenced  and  maintained  in  like  manner,  and  it  was 
thereby  further  enacted  that  the  Act  of  Parliament 
called  the  Towns  Improvement  Glauses  Act,  1847, 
should,  save  so  far  as  it  was  expressly  varied  or 
excepted  by  or  inconsistent  with  the  said  Rath- 
mines Improvement  Act,  1847,  be  incorporated  with 
flmd  form  part  of  the  said  last  menUoned  Act,  and  be 
applicable  to  tho  works  thereby  authorized  to  be  carried 
on.  And  whereas  the  road  which  runs  along  the 
south  side  of  the  Qrand  Canal,  from  La  Tonche's 
bridge  to  Clanbrasill-bridge,  in  front  of,  and  dose  to 
the  Portobello  barracks, .  is  a  public  highway  and 
thoroughfare,  and  was  so  at  and  long  before  the  pass- 
ing of  the  said  Rathmines  Improvement  Act,  1847 ; 
mud  as  each  continues  and  is  situate  within  the  limits 
of  the  Rathmines  district,  and  is  much  u«ed  by  the 
troops  in  the  barracks  aforesaid  and  the  public,  and 
the  said  road  is  much  out  of  repair.  And  whereas  by 
the  said  Katbniines  Improvement  Act,  18^7,  it  was 


enacted  that  from  and  after  the  passing  of  the  same 
Act,  it  should  not  be  lawful  for  the  grand  jury  of  the 
county  of  Dublin,  to  make  any  presentment  for  the 
making  or  maintaining  of  any  road  or  bridge  within 
the  said  district,  and  that  in  consideration  of  the  same 
district  being  thereby  made  chargeable  with  the  costs 
of  making  and  maintaining  the  roads,  bridges,  and 
other  works  which  the  smd  commissioners  were  thereby 
ordered  to  make  and  mamtain  within  such  district,  it 
should  not  be  chargeable  with  the  costs  of  making,  and 
maintainmg  any  other  like  works  within  the  said 
county  and  barony,  save  and  except  those  which  under 
the  Act  ofthe  7th  &  8th  years  of  her  present  Majesty's 
reign^  were  chargeable  upon  the  county  at  large.  And 
by  the  said  Rathmines  Improvement  Act,  1847,  power 
was  given  to  the  commissioners  thereby  appointed  to 
levy  certain  rates  under  the  name  of  the  Rathmines 
Improvement  Rate,  and  it  was  thereby  also  enacted, 
that  all  monies  raised  and  levied  under  or  by  virtue 
ofthe  said  Rathmines  Improvement,  and  certmn  other 
tolls  should  be  applied  subject  to  tl&e  expenses  of  the 
said  Act,  in  payment  of  a^.I  costs,  charges,  and  expenses 
in  and  incident  to  the  execution  of  the  said  Act,  or 
any  of  the  powers  and  authorities  thereby  vested  in 
the  commissioners.    That  by  the  Towns  Improvement 
CUuises  Act,  1847,  so  incorporated  in  the  Rathmines 
Improvement  Act,  aforesaid,  it  is  enacted,  that  the 
management  of  all  the  roads  wUch  at  the  time  of  the 
speciid  Act  were  public  highways,  should  belong  to 
the  commisuoners  of  the  special  Act;  and  that  the 
commissioners  ofthe  special  Act  shopld  be  guilty  of  a 
misdemeanour  for  refusing  or  neglecting  to  repair  an/ 
public  highway  within  the  limit  of  the  special  Act, 
and  further  that  the  trustees  of  any  turnpike  road  should 
not  collect  toll  within  the  limits  of  the  special  Act, 
or  lay   out  any  money  thereon.     And  whereas  a 
certain    Act    of  Pariiament    cited    as    the    Rath* 
mines  and  Rathgar  Improvement  Act,  was  made 
and  passed  in  the  25th  year  of  our  reign,  and  the 
smd  Act  recited  the  Rathmmes  Improvement  Act 
1847,  which  said  last-mentioned  Act  is  in  the  said 
Rathmines  and  Rathgar  Improvement  Act,  and  herein- 
after called «'  The  Recited  Act ;  ^  and  by  the  said  Rath- 
mines and  Rathgar  Improvement  Act,  certain  landa 
including  the  towuland  of  Rathgar  were  added  to  the 
Rathmines  district,  and  certain  other  commissioners 
were  added  to  the  commissioners  appointed  under  the 
Rathmines  Improvement  Act,  1847;  and  it  was  by 
said  Rathmines  and  Rathgar  Improvement  Act  enacted 
that  the  commissioners  under  the  **  Recited  Act." 
with  the  addition  to  the  number  of  the  commisjiioners 
named  in  said  Rathmines  and  Rathgar  Improvement 
Act,  and  their  successors  shonld  be  and  continue  the 
body  corporate,  incorporated  by  the  '^  Recited  Act," 
but  by  the  name  of  the  Rathmines  and  Rathgar  Im- 
provement commissioners,  and  it  was  thereby  further 
enacted,  that  the  several  provisions  of  the  Rathmines 
Improvement  Act,  as  amended  by  the  Rathmines  and 
Rathgar  Improvement  Act,  should  be  read  and  have 
effect  as  one  Act,  and  as  if  the  diitrict  under  the  said 
recited  Act,  and  the  several  purposes  ofthe  said  Rath- 
mines and  Rathgar  Improvement  Act,  had  originally 
been  purposes  of ''  The  Recited  Act."    And  that  not- 
withstanding the  change  and  number  ofthe  commis- 
sioners, and  except  only  as  by  the  said  Rathmines  and 
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lUlhgftr  Improremeot  Act  expressly  provided  the 
'^ooDHDiMioners  under  the  last-mentioned  Act,  Khonld 
to  iM  Intedts  and  purposes  represent  the  commissioBers 
'Hiider  ^^The  Recited  Act,"  as  if  the  commissioners 
QBi^f  **Tbe  Recked  Act"  and  the  commissioners 
'Mfnder  the  said  Rathmines  snd  Kathgar  Improvement 
*-  At%  had'originidlj  been  and  bad  continued  without  m- 
'  termWsion  to  be  one  and  the  same  body  corporate.  And 
*'  whereas  we  have  been  given  to  understand  and  be 
Urfbrmed  io  onr  Court  before  us  that  the  said- road  ' 
^'  whfbh  iUds  along  the  south  side  of  the  Grand* Canal, 
'Ivttm  La  To^cbe's  bridge  to  Clanbrasil  bridge  in  frqnt 
^f  and  dose  to  the  said  POrtobello  barracks  is.  ruinous 
and  out  of  repaur,  and  that  notice  of  such  want  of 
repahr  was  given  to  the  said  commissioners;  and  the 
itoid  commissioners  were  requested  by  her  Majesty's 
•  principal  secretary  of  state  for  the  war  department,  on 
the  25th  da}  of  January,  1863,  to  repair  the  same, 
and  put  it  Into  good  condition;  and  the  said  commis- 
.  sioners  then  refused  and  neglected  to  repair  the  said 
road,  and  still  do  refuse  and  neglect  to  the  great  loss, 
damage  and  injuiy  of  her  Majesty's  troops,  and  other 
her  Majesty's  subjects  having  occasion  to  use  the  same 
road.  Whereupon  our  attorney  general  for  our  king- 
dom of  Ireland,  hath  himself  besought  us  that  a  fit  and 
speedy  remedy  may  be  applied  in  this  respect,  and  we 
being  witling  that  due  and  speedy  justice  should  be 
done  in  the  premises  as  is  reasonable,  do  oomnumd 
yon,  the  said  Rathmines  and  Rathgar  Improvement 
'  Commissioners  firmly  enjoining  yon  t^at  immediately 
after  the  receipt  of  this  our  writ,  yon  do  proceed  to 
repair,'  and  cause  to  be  repaired  and  pat  under  good 
order  and  condition,  the  said  public  road  and  thorough- 
fore  which  runs  along  the  south  side  of  the  Grand 
Canal,  from  La  Touche's-bridge  to  Clanbrasil- bridge, 
and  in  front  of,  and  close  to  the  PortobeUo- barracks, 
and  situate  within  the  d:strict  compri;jed  in  the  said 
Rathmines  Improvement  Act,  1847;  and  that  you  do 
every  act  necessary  to  be  done  in  order  to  put  the 
same  rdad  into  good  condition  and  repair,  or  that  yon 
shew  ns  cause  to  the  contraiy  thereof,  but  by  yonr 
default,  the  same  complaint  shall  be  repeated  by  us; 
and  how  yon  shall  have  executed  this  our  writ,  make 
known  to  ns,  at  the  Queen's  Courts,  Dublin,  on  the 
2nd  day  of  So7.  next  coming,  there  returning  this  our 
writ,  and  that  thii  yon  are  not  to  omit« — Witness,  &c 
To  this  writ  the  following  returns  were  made: — 
We,  the  Rathmines  and  Rathgar  Improvement  Com- 
missioners, mentioned  in  the  annexed  writ  of  manda- 
mus, do  by  our  secretary,  John  Hawker  Evans, 
humbly  certify  and  return  unto  our  sovereign  lady,  the 
Queen,  at  the  day  and  place  in  the  said  writ  men- 
ti  iued,  that  the  said  road  in  the  annexed  writ,  men- 
tioned or  described,  or  any  part  thereof,  is  not  and 
before,  or  at,  during  any  of  the  said  several  times  in 
anch  writ,  in  that  behalf  mentioned,  never  was  a 
public  highway  as  alleged  in  and  by  the  annexed  writ. 
And  we  the  sii  1  Rathmines  and  Rathgar  Improvement 
CommissionerD,  do  by  our  said  secretai'v,  further 
humbly  cei  if.  and  return  unto  our  sovereign  lady, 
the  Queen,  at  the  day  and  place  aforesaid,  that  long 
prior  to  the  passing  into  law  of  each  and  every  of 
the  several  statntes  ,in  the  annexed  writ  mentioned, 
or  any  of  them,  that  ever  since  the  passing  into  law  of 
the  statute  of  the   1 1th  and  12ih  of  George  the  3rd, 


chapter  31,  entitled  ^Am  "Act  for  enabfing  certa«n 
persons  to  ^any  on  and  complete  the  Grand  Canal** 
and  from  thence,  hitherto  contiaoally,  the  said  road 
way,  and  every  part  thereof,  in  the  said  writ  men- 
tioned, has  been  and  Still  is  In  the  sole  and  excla.sive 
possession  and  enjoyment  of  the  said  Grand  Canal 
Compny,  or  of  their  tenants  or  lessees;  and  that  the 
said  road  And  every  part,  thereof  .was  before  and  tip  to 
the  passing  into  law  #f  the  said  lasit  recited  Act, 
vested  in,  and  in  the  possession  and  enjoyment  of  the 
corporation  for  the  promottog  And  carrying  on  an  in- 
land navigation,  betweeil  the  pls/tes,  and,  sa  lu  the 
said  recited  Act,  mentioned  end  ^specified;  and  further, 
that  from  and  since  the  passing  into  law  of  said  above 
recited  Act,  %he  said  ro^,  and  each  end  eyery  part 
thereof,  and  the  soil  over  upon,  and  throngh  wb:c!i 
said  road,  and  each  eud  every  part  thereof  mns,  ia, 
and  alwiiys  has  been  the  siole  and  exclnsive  prpperty 
of  the  said  Grand  Canal  Company.  And  fnither, 
that  such  road  end  every  part  thereof^  in  and  from 
the  time  of  the  passing  into  law  ofseid  above  recited 
Act,  always  has  been  what  is  termed,  by  the  said 
redted  Act  one  ef  the  tmckways  made,  and  Fanning 
along  at  the  side  Of  the  Canal  of  the  said  Company, 
and  in  the  said  recited  Act  mentioned  and  leferred  to; 
and  that  the  said  road,  or  any  part  thereof  was  not' 
before,  or  at  the  time  of  the  passing  into  law  of  such 
refiitod  Act,  pnblie.  And  we  fqcther  certify  and  re- 
turn that  sab^ioquent  to  the  passing  into  kwof  the 
sud  above  recited  Ae(t,  -and*  long  prior  to'  the  passing 
into  law  of  any  of  the  Several  recited  Acts,  in  the  said 
annexed  writ,  mentioned,  the  said  Grapd  Canal 
Company,  In  pursniuiGeef  the  provision  of  the  said 
above  recited  Act,  pkced  and  erected  acro^  the  said 
road;  certain  tolMwra  and  gates;  and  that  they Imve 
ever  since  under  and  by  virtue'  of  the  said  Abote 
recited  Act  continued  by  themselves,  or  their  lessees 
or  tenants,  to  receive  tolls  for  the  use  of  the  said 
roadway,  at  the  rates,  and  in  manner  as  provided  by 
the  said  above  recited  Act.  And  we  further  cerfify, 
that  from  and  ever  since  the  passing  of  the  above  re- 
cited Act,  until  tlie  said  roadway  became  out  of  repair, 
as  in  said  writ  mentioned,  same  was  always  repaired 
and  mantained  by  the  said  Canal  Company,  or  their 
tenants  or  lessees  thereof,  and  that  the  said  Canal 
Company,  were,  and  are  bound  by  law  to  repair  the 
said  road.  And  we  further  return  and  certify  that  no 
presentment  was  ever  made  by  any  grand  jury,  for 
the  maintaining  or  repairing  of  said  road,  or  any  part 
thereof,  and  that  no  grand  jury  by  themselves,  or  by 
their  surveyor,  amirn  tur,  or  servants,  at  any  time  or 
times,  ever  exercised  any  control  or  right  over  any 
portion  of  such  roadway,  and  that  said  rosdi^ay  wa^ 
never  presented  for  as  a  public  or  country  road.  *  And 
we  further  certify,  that  no  Act  waseter  done  or 
snffered  to  be  done  hy  saki  Canal  Company,  or  by 
any  other  person  or  persons,  whereby  they,  the  said 
Canal  Company,  in  any  wise  forfeited  or  annulled,  or 
otherwise  varied  their  right  to  said  roadway,  and  in 
connexion  therewith,  and  as  vested  in  them  by  said 
above  recited  Act  And  we  further  certify  and  return, 
that  said  roadway,  or  any  part  thereof  for  the  reasons 
aforesaid,  never  was  or  is  a  public  highway  or  road- 
way, within  the  meaning  of  any  of  the  statutes,  in  the 
annexed  writ,  mentioned ;  and  that  we  have  no  power 
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or  aathoritj  in  law,  eDtitling  or  requiring  as  to  enter 
apoii  said  highway  or  roadway,  or  any  part  thereof, 
for  the  purpose  of  repidring  or  maintaining  same;  and 
that  sahject  to  the  right  of  her  MaJesty^s  troops,  to 
the  said  road,  and  of  the  pablic,  by  paying  the  tolli, 
as  prescribed  by  the  above  recited  Act,  that  said  road 
and  each  and  every  part,  is,  aud,  always,  from  the 
IMssing  of  the  said  recited  Act,  has  been,  and  still  is, 
the  sole  and  exclosive  property  of  the  said  Canal 
Company;  and  that  they  alone  have  the  power  and 
aothority  and  duty  of  repairing  and  maintaining,  and 
are  by  law  roqau^  to  repair  and  maintain  said  way; 
Kod  for  the  causes  aforesaid,  we  the  said  Rath- 
mines  and  Rathgar  Improvement  Commissioners,  have 
not,  and  cannot,  and  onght  not  to  repair  or  cause  to 
be  repaired,  or  put  into  good  order  or  condition,  the 
aaid  road,  or  any  part  thereof,  as  by  the  said  annexed 
writ,  we  are  commanded. 

To  these  returns  the  following  pleas  were  put  in 
by  the  Crown: — First— And  the  Right  Honourable 
Thomas  O'Hagan,  the  Attorney-General  of  her  Majesty 
the  Queen,  who  sued  and  prosecuted  the  said  writ  of 
mandamus  on  behalf  of  her  said  Majesty,  as  to  so 
moch  of  the  return  of  the  defendants  to  the  said 
writ,  wherein  it  is  alleged  that  the  sud  road  in 
the  sud  writ  of  mandamus  mentioned  was  not  then, 
nor  before,  nor  during  any  of  the  several  times,  in 
said  writ,  in  that  behalf  mentioned,  was  a  public 
highway,  for  plea^  thereto  says  that  the  said  road  was 
at  the  time  of  passing  the  Rathmines  Improvement 
Act,  1847«  in  the  said  last-mentioned,  and  long  before, 
and  still  is  a  pablic  highway,  and.  this  the  said  attorney 
prays  may  be  enquired  of  by  the  country.  Second. — 
And  as  to  so  much  of  the  said  return,  wherein  it  is 
alleged  that  long  prior  to  the  passing  into  law  of  each 
aad  every  of  the  several  statutes,  in  the  said  writ, 
mentioBed,  or  any  of  them,  that,  ever  since  the  passing 
into  law  of  th^  11th  and  12th  George  the  3rd,  chap- 
ter 31,  entitled,  **An  Act  for  enabling  certain  persons 
to  carry  on  and  complete  the  Grand  Canal,"  and  from 
theooe  up  to  the  present  time  of  making  the  said 
return,  the  said  roaidway,  and  every  part  thereof,  in 
the  said  writ  mentioned,  had  been,  and  then  was  in 
the  sole  and  exclusive  possession  and  enjoyment  of 
the  said  Grand  Canal  Osmpany,  or  of  their  tenants, 
or  lessees,  the  said  Attorney-General  yet  for  plea 
thereto,  says  that,  the  said  roadway  was  not,  at  the 
time  of  the  passing  of  the  said  Bathmines  Improvement 
Act,  1847,  nor  is  the  same  now  in  the  sole  or  exclusive 
poflsession  of  the  said  Grand  Canal  Company,  or  of 
their  tenants  or  lessees,  but  on  the  contrary,  was  at 
the  time  of  the  passing  of  the  sud  Rathmines  Im- 
provement Act,  and  now  is  a  public  highway,  with  a 
turnpike  and  toll-gate,  thereon,  for  the  use  of  all  per- 
sons with  carriages,  carte,  and  horses  to  pass  and 
repass,  thereon,  paying  a  certain  toll  fixed  by  law, 
and  this  the  Attorney-General  prays  may  be  enquired 
of  by  the  country.  Third. — And  as  to  so  mnch  of 
the  said  return,  wherein  it  is  alleged  that  no  Act  was 
done,  or  tuffered  to  be  done,  by  the  said  Canal 
Company,  or  by  any  other  person  or  persons,  whereby 
the  said  Canat  Ck>mpany  in  anywise  forfeited  or 
annulled,  or  otherwise  varied  their  rights  to  said  road^ 
way;  and  that  the  said  loadway,  or  any  part  thereof, 
for  the  reasons  in  said  return  mentioned  never  was, 


nor  then  was,  a  public  highway  or  roadway,  within 
the  meaning  of  the  statute  in  the  said  writ,  the 
said  Attorney-General,  by  way  of  plea  thereto,  say^, 
that  the  said  Grand  Canal  Company,  in  pursuance  of 
the  said  statute,  of  the  11th  and  12th  George  the 
3rd,  in  the  said  return  mentioned  heretofore,  that 
is  to  say,  on  the  1st  day  of  Januai^,  in  the  year  of 
our  Lord,  1800,  did  erect  a  certain  turnpike  and  toll- 
gate  across  the  said  road,  then  being  a  trackway 
running  along  the  side  of  the  said  Canal;  and  the  said 
road  has  been  since  that  time  continually  used  by 
the  public  as  a  public  turnpike  road  and  highway 
to  wit  for  63  years  last  past,  and  has  been  daring 
that  period  open  to  all  persons  paying  a  certain  rea- 
sonable toll  fixed  by  law;  and  the  said  Attorney- 
General  says,  that  tbQ,\said  Grand  Canal  Company  did 
thereby  annul  and  vary  their  said  alleged  sole  and 
exclnsive  right  to  the  said  road,  and  did  thereby  dedi- 
cate the  same  to  the  public,  subject  to  the  said  tolls, 
and  that  the  same  at  the  time  of  the  passing  of  the 
said  Rathmines  Improvement  Act  a  public  highway 
within  the  meaning  of  that  Act,  and  this  the  said 
Attorney-General  is  ready  to  verify.  And  as  to  the 
lesidue  of  the  said  return,  the  said  Attorney- General 
admitting  that  the  soil  of  the  said  road  in  said  writ 
and  return  thereto  mentioned  was  and  is  the  pro- 
peity  of  the  said  Grand  Canal  Company,  neverthe- 
less, by  way  of  plea  thereto,  says  that  the  said  road 
was  at  the  time  of  the  passing  of  the  said  Rathmines 
Improvement  Act  and  still  is  a  public  highway  within 
the  meaning  of  the  Act,  and  this  the  said  Attorney- 
General  prays  may  be  enquired  of  by  the  country. 

To  these  pleas  the  following  replication  and  demur- 
rer were  filed: — ^And  the  said  Rathmines  and  Rathgar 
Improvement  Commissioners  by  their  said  Secretary, 
John  Hawker  Evans,  as  to  the  pica  or  paragraph  of 
the  said  Attorney-General,  by  him  firstly  above 
pleaded,  and  as  to  the  said  several  matters  therein 
respectively  pleaded  and  which  the  said  Attorney- 
Greneral  prays  may  be  inquired  of  by  the  country, 
they,  the  said  Rathmines  and  Rathgar  Improvement 
Commissioners  by  their  said  Secretary  do  the  like. 
And  as  to  the  said  plea  or  paragraph  of  the  said  At- 
torney-General by  him  secondly  above  pleaded,  the 
said  Rathmines  and  Rathgar  Improvement  Commis- 
sioners, by  their  s'dd  secretary,  say  that  the  said 
second  plea  or  paragraph  so  pleaded  by  the  said  Attor  • 
ney-General  and  the  matters  therein  contained  are  not 
sufficient  in  law,  and  that  they,  the  said  commis- 
sioners, are  not  bound  by  law  to  answer  same  or  to 
take  issue  thereon ;  and  the  said  Rathmines  and  Rathgar 
Improvement  Commissioners,  by  their  said  secretary, 
set  down  and  shew  to  the  said  Court  here  the  follow- 
ing causes  of  demurrer  to  the  said  plea  or  paragn^h, 
that  is  to  say,  that  the  said  Attorney- General  by  said 
plea  or  paragraph  selects  only  a  portion  of  the  several 
matters  alleged  in  said  return  and  which  matters  so 
selected  and  professed  thereby  to  be  answered  or  tra- 
Tcrsed,  o\  en  if  successively  answered  or  traversed  by 
said  Attniney-General,  afford  no  answer  sufficient  in 
law  to  the  sai'i  return  so  filed  by  the  said  Rathmines 
and  Raihgir  Improvement  Commissioners,  or  to  the 
several  tuauers  and  fact^  set  forth  therein  and  not 
answered  by  said  plea  or  parfigraph  or  covered 
thereby,  and  which  said  several  last-mentioned  matters 
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and  facts  being  admitted  to  be  true  by  said  plea  or 
paragraph  of  themselves  and  irrespective  of  the  matters 
in  said  return  mentioned,  and  to  profess  to  be  answerd 
by  said  plea  or  paragraph  afford  and  give  a  valid  and 
legal  answer  to  said  writ  above-mentioned;  and  also, 
becaa!«e  tha  said  portion  of  said  return  so  pleaded  to 
by  said  plea  or  paragraph  is  by  itself  an  immaterial 
portion  of  said  return  and  does  not  form  the  subject 
matter  of  a  separate  plea  or  answer  thereto ;  and  also, 
because  the  alleged  circumstance  of  said  road  way  not 
being  during  any  of  said  times  when  nnd  set  forth  in 
the  excluiive  possession  or  enjoyment  of  said  canal 
company  as  in  said  plea  or  paragraph  alleged,  does 
not  even  if  it  were  so  in  any  wise  established  or  proved 
that  the  said  Rathmines  and  Rathgar  Improvement 
Commissioners  are  bound  or  are  Fiable  or  entitled  to 
enter  upon  or  maintain  or  repair  said  road  way  as  by 
said  writ  they  are  enjoyed  or  commanded  so  to  do; 
and  also  because,  even  assuming  that  said  roadway  at 
the  time  of  the  passing  of  said  Rathmines  Improve- 
ment Act  or  at  any  time  since  was  and  now  is  a  pub- 
lic highway  with  a  turnpike  and  toll-gate  thereon,  for 
the  use  of  all  persons  with  carriages,  carts  and  horses 
to  pass  and  repass  thereon,  paying  a  certain  toll  fixed 
by  law,  nevertheless,  it  being  admitted  by  said  plea 
or  paragraph  (because  same  is  not  thereby  denied) 
that  such  public  highway  and  such  turnpike  and  toll- 
gate  thereon  were  erected  and  constructed  and  are  and 
have  been  from  thence  hitherto  continued  and  erected 
upon  and  across  said  roadway  and  that  said  tolls  have 
been  paid  and  chargeable  as  alleged  uuder  the  cir- 
cumstances and  in  pursuance  of  and  in  exercise  of  the 
powers  and  authorities  vested  in  said  canal  company, 
under  their  said  recited  Act  as  in  said  return  men- 
tioned and  set  forth  that  such  public  highway  or  such 
turnpike  or  toll  gate  is  not  nor  are  same  or  any  of 
them  a  public  highway  or  are  turnpike  or  toll  gate 
within  the  true  hitent  and  meaning  of  any  of  the  said 
statutes  in  said  writ  mentioned;  nor  is  said  roadway 
such  a  public  highway  as  confers  and  imposes  on  said 
oommissioners  the  rights  and  duties  which  they  are 
by  said  writ  enjoined  or  commanded  to  execute  and 
perform;  and,  also  because,  even  assuming  but  not 
admitting,  that  said  roAdway  was  not  at  the  time  of 
the  fiassing  of  the  said  Rathmines  Improvement  Act, 
18479  nor  was  same  at  any  time  since  in  the  sole  or 
exclusive  possession  of  the  said  canal  company  or  of 
their  tenants  or  lessees  as  by  said  plea  or  paragraph 
alleged,  nevertheless,  such  a  circumstance  or  fact  does 
not  establish  or  tend  to  establish  that  said  roadway 
vr«s  or  is  a  highway  within  the  true  meaning  of  any 
of  the  said  statutes  in  such  writ  mentioned  or  referred 
to,  or  that  said  Rathmines  and  Rathgar  Improvement 
Commissioners  are  enfitled  or  bound  to  perform  the 
duties  as  by  said  writ  they  are  enjoined  and  requured 
to  do;  and  also  because  said  plea  or  paragraph  does 
not  traverse  the  part  of  said  return  to  which  it  pro- 
fesses to  be  an  answer,  in  a  proper  and  legal  man- 
ner, that  is  to  say,  simply  and  directly;  and  also 
because  said  plea  or  paragraph,  ^d  the  matters 
therein  pleaded,  ai'e  at  most  but  an  argumentative  tra- 
verse of  the  said  possession  and  enjoyment  of  said 
roadway  by  said  Canal  Company;  and  also  because 
the  reasons  assigned  by  said  plea  or  paragraph,  and 
as  80  giving  such  ai'gumentative  traverse  to  said  pro- 


duce of  said  return,  are  quite  consistent  with  the  mat- 
ters in  said  return  mentioned,  and  by  said  plea  or 
paragraph  proposed  to  be  traveled  or  answered;  and 
also   because  said   plea  or  paragraph,   as  same  is 
pleaded,  neither  traverse?,  nor  denies,  nor  confesses  and 
avoids  the  said  mattera  and  facts  so  pleaded  in  said 
return,  and  also  because  the  matters  so  pleaded  in  said 
plea  or  paragraph  afford  no  answer  good  in  sobstance 
to  said  return ;  and  also  because  if  said  plea  or  pa-* 
ragraph  is  simply  a  traverse  of  some  roaterisl  alle* 
gation  in  said  return  mentioned,  same  ought  to  be 
confined  to  some  matter  or  matters  of  faet,  or  to  the 
matter  oi*  matters  of  fact  in  said  return  mentioned, 
and  to  which  it  professea  to  be  pleaded,  and.  if  same 
be  so  simply,  and  be  notintroductory  of  new  matters^ 
it  ought  to  be  so  pleaded,  and  should  not  be  as  same 
has  been  pleaded;  and  if,  on  the  contrary,  said  pica 
or  paragraph  introduces  new  matter  by  way  of  confes- 
sion or  avoidance,  or  be  explanatory  of  what  is  aver- 
red in  said  return,  or  superadds  thereto  any  averment 
or  statement  calculated  argumentattvely  or  materially 
to  confess  or  avoid  what  is  so  pleaded  in  said  retora, 
and  professed  to  be  pleaded  to  by  said  plea  or  para- 
graph,  same  should   not   have   concluded   to  the 
country,    but    with   a   verification;    and   ako   be- 
cause said  plea  or   paragraph    is   ambiguous,  em- 
barrassing, and  uncertain  in  not  either  distinctly  ad- 
mitting that  the  said  turnpike  and  toll  gate  mentioned 
in  said  plea  or  paragraph  was  the  same  turnpike  and 
toll  gate  in  said'retnrn  mentioned,  and  if  not,  so  by 
not  distinctly  alleging  that  same  were  otherwise  or 
different;  and  also  because  the  sud  plea  or  paragraph 
professes  to  answer  or  deal  with  the  allegation  in  said 
return  made,  that  from  the  time  of  the  passing  into 
law  of  the  said  Grand  Canal  Act  in  said  return  meik- 
tioned  and  referred  to,  the  said  roadway  and  eve^ 
part  thereof,  as  in  the  said  writ  mentioned,  was  and 
still  is  in  the  sole  and  exclusive  posscssibn  and  enjoy- 
ment of  the  said  Grand  Canal  Company,  or  of  tbdr 
tenants  or  lessees,  whereas  said  plea  or  paragraph  in 
fact  onlv  gives  an  answer  to  so  much  of  the  said  re- 
turn as  refers  to  or  covera  the  period  of  time  which  has 
elapsed  since  the  passing  into  law  of  the  Rathmines 
Improvement  Act,  1847;  and  also  because  said  plea 
or  paragraph  should  have  concluded  with  a  verifica- 
tion, and  not  to  the  country;  and  also  because  said 
plea  or  paragraph,  and  the  several  matters  therein 
pleaded  and  set  forth  ai;p  in  other  respects  bad,  uncer- 
tain, and  insufficient  in  law,  and  same  afford  no  an- 
,  swer  good  in  law  to  the  said  return,  or  to  the  matters 
;  professed  to  be  answered  by  said  plea  or  paragraph. 
And  as  to  the  said  plea  or  paragraph  of  the  said  At- 
torney-General by  him  thirdly  above   pleaded,  the 
I  said  Rathmines  and  Rathgar  Improvement  Commii* 
sioners,  by  their  said  secretary,  say  that  the  said  turn- 
pike and  toll  gate  so  erected  across  the  said  road  by 
said  Grand  Canal  Company  was  so  erected  by  the 
said  company  across  the  said  road  under  and  in  par* 
snance  of  the  provisions  of  the  statute  in  the  said  re- 
turn mentioned,  and  not  otherwise,  and  that  said  turn* 
pike  and  toll  gate  so  erected  hath  always  from  thence 
hitherto  and  still  is  and  so  continues   erected  and  be 
ing  across  the  said  road  by  the  said  company  in  pur- 
suance of  the  said  powera  so  vested  in  them  for  such 
purpose  by  their  said  recited  Act  as  aforesaid,  and 
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nDt  otherwise ;  aud  the  said  Rathmines  and  Rathgar 
Improvement  Gommissionere  by  their  said  secretary 
further  say  that  the  nser  of  said  road  by  the  public 
dnring  the  period  as  in  said  plea  mentioned  was  a 
user  by  them  of  said  road  andor  the  circa m  stances 
in  said  ret  am  raeutioaed,  and  same  was  so  used  by 
said  pabltc  in  pursuance  of  and  in  conformity  with 
the  provisions  of  the  said  recited  Act  in  said  return 
aud  plea  mentioned,  and  not  otherwise,  and  that  said 
road  was  daring  all  sdd  period  only  open  to  the  pnb- 
lic,  or  to  any  person  paying  a  certain  reasonable  toll 
fixed  or  allowed  by  law,  to  wit,  the  tolls  as  prescribed 
or  allowed  by  the  said  recited  Act  in  said  retam  and 
plea  respectively  mentioned  and  referred  to;  and  the 
said  Rathmines  and  Rathgar  Improvement  Commis- 
sioners by  their  said  secretary  further  say  that  the 
said  tolls  so  paid  and  payable  by  the  pnblic,  or  by  the 
said  persons  so  nsing  said  road,  were  duriog  all  said 
period  and  still  are  lawfully  payable  to  and  recovera- 
ble by  the  said  Grand  Canal  Company,  and  same  have 
in  fact  always  been  so  paid  to  and  received  by  said  com- 
pany solely  under  and  by  virtne  of  the  powers  vested 
in  them  by  their  said  recited  Act  in  said  return  and 
plea  mentioned  and  referred  to,  and  not  otherwise,  and 
same  are  and  always  have  been  and  still  are  kept  and 
retained  by  the  said  company,  and  applied  by  them  for 
the  purpose  and  in  manner  as  by  their  Act  directed 
a&d  authorised;  and  the  said  Rathmines  and  Rath- 
gar Improvement  Commissioners,  by  their  said  secre- 
tary, say  the  said  Grand  Canal  Cdmpany  did  not 
thereby  annnl  or  vary  their  said  sole  or  exclusive  right 
to  the  said  road,  and  did  not  thereby  or  at  all  dedi- 
cate same  to  the  public  subject  to  the  said  tolls  or 
otherwise,  or  at  all,  and  that  said  road,  or  any  part 
therao(  waa  not,  at  the  time  of  the  passing  of  the  said 
I^thmines  Improvement  Act,  or  at  any  time  since, 
nor  is  same  now  a  public  highway  within  the  mean- 
ing of  that  Att,  and  this  the  said  Rathmines  and  Rath- 
gar Improvement  Commissioners  are  ready  to  verify. 
And  as  to  the  same  plea  or  paragraph  lastly  above 
pleaded  by  the  said  Attorney-General  as  to  the  residue 
of  the  said  return,  and  as  to  the  several  matters  so 
therein  respectively  pleaded,  and  which  the  said  At- 
torney-General prays  may  be  enquired  of  by  the 
country,  they  the  said  Rathmines  and  Rathgar  Im- 
provement Commissioners  by  their  said  secretary  do 
the  like. 

The  following  rejoinder  was  put  in  by  the  Crown  to 
the  replications  given  above: — And  the  said  Right 
Honourable  Thomas  O^Hagan,  the  Attorney- General 
of  onr  said  Lady  the  Queen,  before  the  Queen  herself, 
who  for  our  said  Lady  the  Queen  in  this  behalf  prose- 
cntesy  eaith  as  to  the  replication  of  the  said  defen- 
dants to  the  plea  of  him  the  said  Attorney- General 
secondly  above  pleaded  to  the  return  of  the  said  de- 
fendant that  the  said  plea  and  the  matters  therein 
contained  are  good  and  sufficient  in  law  to  compel  the 
said  defendants  to  answer  thereto;  therefore,  he  the 
8ud  Attorney-General  of  our  said  Lady  the  Queen 
prays  judgment,  and  that  a  peremptory  mandamus  do 
issue  in  this  behalf.  And  as  to  the  replication  of  the 
said  defendants  to  the  plea  of  the  said  Attorney  Ge- 
neral to  the  said  return  of  the  said  defendants  by  him 
thirdly  above  pleaded,  the  said  Attorney- General 
Mitfaf  that  the  said  Grand  Canal  Company  did  at  the 


time  and  in  manner  and  form  as  in  the  same  plea 
mentioned,  de:licate  [the  said  rjad  therein  mentioned 
to  the  public  subject  to  the  payment  of  the  tolls  as 
therein  mentioned,  and  the  said  road  was  at  the  time 
of  the  passing  of  the  said  Rathmines  Improvement 
Act  a  public  highway  within  the  meaning  of  that 
Act,  and  this  the  said  Attorney- General  prays  may 
be  enquired  of  the  country. 

To  this  rejoinder  the  defendant  demurred,  saying, 
that  the  said  rejoinder  is  no  answer  to  the  said  plea 
to  which  same  has  been  pleaded,  nor  is  same  good  in 
substance,  because  it  neither  confesses  and  avoidf, 
nor  traverses,  nor  denies  the  matters  pleaded  and  set 
forth  in  the  replications  of  defendants,  to  which  same 
has  been  so  pleaded;  and  also  because  said  rejoinder 
adduces  no  new  matters  of  fact  as  an  answer  ^o  said 
rcplication,  but  merely  falls  back  upon  and  reiterates 
several  matters  previously  above   pleaded   by   said 
Attorney -General  in  and  by  his  said  third  plea  to  said 
return,  and  without  admitting  the  truth  of  the  matter 
set  forth  in  said  replication,  said  rejoinder  concludes 
to  the  country  as  upon  the  plea  instead  of  traversing 
tlie  several  mattera  pleaded  in  said  replication  and 
then  concluding  to  the   conntiy;  and  also  fur  that 
the  said  Attorney- General,  instead  of  having  pleaded 
a  rejoinder  to  said  replication  concluding  to  the  coun- 
try, should  have  demurred  thereto  in  answer  as  sa'td 
rejoinder  traverses  no  material  averments  in  the  said 
replication  to  which  same  has  been  s^  pleaded;  and 
also  for  that  said  Attoraey-General,  whi*n  not  con  - 
testing  the  truth  of  any  matter  of  fact  set  forth  in  said 
replication  should  not  hive  concluded  to  the  conntiy; 
and  also  for  that  said  Attorney- General,  by  having 
so  concluded  said  rejoinder  to  the  country,  has,  in 
fact,  submitted  to  be  tried  by  the  country  only  an 
issue  in  law;  and  also  for  that  said  rejoinder,  by 
admitting  the  several  averments  contained  in   said 
replication  in  fact  admits  that  the  said  Grand  Canal 
Company  did  not  dedicate  the  said  road  therein  men- 
tioned to  the  public  as  alleged,  and  that  said  road  was 
not,  at  the  time  of  the  passing  of  the  said  Rathmines 
Improvement  Act,  a  public  hightvay  within  the  moan- 
ing of  [that  a^t  as  alleged;  and  also  becanse  the  said 
Attorney-General  by  his  said  rejoinder  only  argnmen- 
tatively  endeavours  toti-averse^or  confess  and  avoid  the 
legal  effect  of  the  several  matters  pleaded  by  said  repli- 
cation ;  and  also  becanse  the  said  Attomey-Genei-al  by 
his  said  rejoinder  endeavonrs  to  try  by  the  country  the 
issue  raised  by  him  by  his  previous  third  plea  to  the 
return  by  th3  said  Rathmines  and  Rathgar  Improve- 
ment Commissionen  without  having  any  regard  to 
the  several  matters  pleaded  by  the  said  defendants  in 
reply  thereto;   and  also  because  if  said  Attorney- 
General  by  his  said  rejoinder  intended  same  as  intro- 
ducing any  new  matter,  he  should  have  concluded 
said  rejoinder  with  a  verification,   and  not   to  the 
country ;  and  abo  because  said  Attorney-General,  by 
his  said  rejoinder,  endeavonrs  to  introduce  and  to 
aver  therein  as  conclusion  of  law  from  facts  previon  ly 
pleaded,  which  in  fact  do  not  warrantrach  a  conclusion ; 
and  also  bncause  said   Attorney- General  has  not,  by 
his  said   rejoinder,  disclosed  any  facts  shewing  that 
said  road  was  either  dedicated  to  the  public  ad  alleged, 
and  that  same  was  a  public  highway  within  the  mean- 
ing of  the  said  Act  at  the  time  of  the  passing  of  the 
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Baid  Rathmines  trnprovement  Act;  and  aUo  because 
said  rejoinder  and  the  several  matters  therein  pleaded 
and  set  forth  are  in  other  respects  bad,  nncertun,  and 
insufficient  in  law,  and  same  afford  no  answer  good  in 
law  to  the  said  retnm,  or  to  the  matter  professed  to 
be  answered  by  the  said  replication. 

Jellelt  and  M'Donogh^  Q.G.,  for  the  defendants. — 
Three  qnestions  arise  in  this  case — 1  st,  as  to  the  lia- 
bility of  the  Commissioners  to  keep  the  road  in  qnes- 
tiou  in  repair;  2nd,  as  to  the  structure  of  the  plead- 
in«:3  on  behalf  of  the  Grown;  3rd,  as  to  the  applica- 
bility of  the  writ  of  mandamus  in  a  case  of  this 
description.  With  respect  to  the  first  question,  it  is 
to  be  determined  very  much  with  reference  to  the 
condition  of  things  antecedent  to  the  Towns  Improve- 
ment Act,  1 847,  and  also  with  reference  to  the  pro- 
visions of  the  Rathmines  Improvement  Act  of  18479 
and  of  the  Rathgar  Improvement  Act,  1862.  The 
allegation  of  the  Grown  is,  that  within  the  Towns 
Improvement  Act  and  the  Rathmines  Improvement 
Act,  this  is  a  highway  which  the  Gommissioners  are 
bound  to  repair.  Sections  47,  48,  and  49  of  the 
Towns  Improvement  Act  are  relied  upon  by  the 
Grown,  and  also  s.  3,  the  interpretation  section,  by 
which  the  word  <*  street,"  when  used  in  the  Act,  is  to 
mean  **road;"  and  s.  28  of  the  Rathmines  Act,  10 
&  1 1  VicL,  G.  ccllii.,  is  that  under  which  the  Crown 
says  it  has  the  right  to  compel  the  Gommissioners  to 
keep  this  road  in  repair.  But  this  portion  of  the 
road  cannot  be  considered  a  public  highway  in  any 
sense.  The  only  modes  by  which  a  highway  could  be 
created  at  common  law  were  by  prescription,  by  de- 
dication, by  Act  of  Parliament,  or  as  a  way  of  neces- 
sity. The  Act  under  which  this  trackway  was  formed 

is  the  1 1  &  12  G.  3  (Ir.)  c  31,  ss.  33  and  34 The 

King  V.  The  InhabUante  of  Netherthong.  The  correct 
way  of  making  a  turnpike  road  a  public  highway  is  to 
declare  it  so  by  Act  of  Parliament  There  b  no  au- 
thority or  principle  to  shew  that  under  such  terms  as 
are  used  in  a.  33  of  the  1 1  &  12  G.  3  (Ir.)  c  31,  and 
having  regard  to  the  circumstances,  the  trackway 
along  the  canal,  which  is  private  property,  is  to  be 
deemed  a  public  highway.  The  purpose  of  the  Act 
waf  to  carry  out  a  private  speculation.  By  s.  33,  the 
clear  profits  of  the  undertaking  are  to  be  divided 
among  the  proprietors.  With  respect  to  the  dedica- 
tion of  a  road  by  the  owners  to  the  public,  there  must 
be  two  things  concurrent — an  intention  by  the  owner 
to  dedicate,  and  an  adoption  of  the  act  by  the  public. 
If  the  user  by  the  public  is  referable  to  the  purpose  of 
effecliug  some  particular  object  of  the  owner,  and  not 
to  the  purpose  of  creating  a  highway,  a  public  high- 
way will  not  be  created.--l8arrao/bu^A  v.  Johnson  (8 
Ad  &  Ell.  99) ;  The  King  v.  Richards  (8  T.  R.  634). 
The  state  of  affairs  established  by  the  statutes  in  tact 
amount  to  an  arrangement  made  by  the  township  of 
Rathmines,  the  grand  jury  of  the  county,  and  the  Cor- 
poration of  Dublin ;  ss.  28  &  29  of  the  Rathmines  Im- 
provement Act. — Blakemore  v.  The  Olamorganshire 
Canal  Company  (1  M.  &  K.,  162).  Sections  23  & 
24  of  the  Hathgar  Improvement  Act,  1862,  are  very 
important.  So  also  ss.  25  and  26,  aitd  st.  7  <&  8  Vict, 
a  1 06,  ss.  62  to  66,  exclude  the  power  of  putting  a 
turnpike  road  in  repair  within  this  district.  Thn  pow- 
ers of  the  grand  jury  originally  were  given  by  ss.  64 


and  65  of  the  6  &  7  W.  4,  c.  116.  The  effect  of  s. 
65  was  to  throw  on  the  owners  of  turnpike  roads  the 
duty  of  keeping  them  in  repair.  This  is  either  a 
turnpike  road  by  st  11  &  12  G.  3,  or  else  a  private 
road  established  by  a  mercantile  company  for  their 
own  purposes:  in  either  case  it  does  not  fall  within 
the  definition  of  a  highway.  All  the  profits  go  to  the 
Canal  Company,  and  none  to  the  Commissioners. 
Then  as  to  the  second  question,  upon  the  structure  of 
the  pleadings.  Every  fact  stated  in  the  return  must 
be  considered  as  a  material  element  in  a  justification 
to  the  Gommissioners  in  declining  to  do  the  act  which 
they  are  called  npon  to  do.  It  is  all  one  return;  there 
is  no  such  thing  as  splitting  up  a  return  into  several 
parts,  as  is  done  here.  If  the  allegation  which  is  tra- 
versed when  taken  away  leav^es  the  rest  a  good  return, 
the  prosecutor  cannot  take  that  allegation  out  of  the 
return,  and  deny  it  to  be  true.  The  next  objection  is, 
that  the  plea  undertakes  to  answer  the  whole  of  the 
portion  of  the  return  to  which  it  is  addressed,  and  that 
it  does  not  do  so.  ^The  plea  here  profes^^es  to  answer  the 
whole  of  the  time  from  the  11  <&  12  G.  3,  by  shewing 
it  was  not  a  highway  at  the  time  of  the  passing  of 
the  Rathmines  Act  or  now,  leaving  the  rest  uncovered. 
Besides,  either  it  is  a  direct  traverse  of  the  previous 
pleading,  and  then  it  should  have  concluded  to  the 
country,  or  it  introduces  new  matter,  and  then  it 
should  have  condnded  with  a  verification.  The  third 
plea  affords  no  answer  to  the  return.  The  rejoinder 
is  only  a  repetition  of  what  was  averred  in  the  plea. 
Issue  could  never  be  arrived  at  if  this  was  allowed 
With  respect  to  the  thii*d  point.  The  remedy,  if  aoy, 
against  the  Gommissioners  is  by  indietaent — ^s>.  49  of 
the  Towns  Improvement  Act.  The  Queen  v.  The 
Trustees  of  the  Oxford  a$id  Whitney  Tumpite  Roads 
(12  Ad.  &  Ell.  42/). 

The  SoUedor-Oeneral  (Lawson^  Q.O.,)  and  Ser- 
jeant SuBivan  (with  them  Griffith)  for  the  Grown.— 
The  formal  objections  on  the  other  side  could  have 
been  raised  only  by  special  demurrer,  and  by  s.  81  of 
the  Common  Law  Procedure  Act  of  1853,  and  s.  79 
of  the  Act  of  1856»  no  objection  can  be  taken  bj 
demurrer  for  formal  matter.  If  there  is  anything  in 
the  return  left  uncovered  by  our  pleas,  it  b  open  to 
the  defendants  to  mark  judgment.  Our  traverse  is 
proper,  becHnse  the  question  here  is,  what  wa^  the 
condition  of  the  road  at  the  time  of  the  passing  of  the 
Rathmines  Improvement  Act,  not  what  it  was  forty 
years  ago.  It  is  unnecessary  that  the  plea  should 
conclude  either  with  a  verification  or  to  the  conntry, 
and  at  all  events  the  objection  is  matter  of  special  de- 
murrer—2  Wms.  Saund.  190  (n.  5).  The  immate- 
riality of  a  traverse  is  only  matter  of  spedal  demurrer 
—1st  Wms.  Saund.  14  (n.  2).  If  this  road  was  de- 
dicated to  the  public  one  year  before  the  passing  of 
the  Rathmines  Improvement  Act,  it  is  enough.  We 
charge  that  this  was  at  the  time  of  the  passing  of  the 
act  so  dedicated,  and  then,  nothing  but  an  *  Act  of 
Parliament  could  do  away  with  the  effect  of  the  dedi- 
cation. The  trackways  were  not  vested  in  the  Com- 
pany by  the  Act  of  11  &  12  G.  3,  c  31 ;  all  that  the 
act  did  was  to  give  them  power  to  erect  toll-bars  on 
the  trackway.  Then,  as  to  the  substantial  qnestion  in 
the  case.  Are  the  Rathmines  Gommissioners  bound 
to  repair  this  road?     We  say  that  they  are.    It  may 
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be  that  the  CsDal  Company  is  boond  to  do  so  also, 
but  that  does  not  get  rid  of  tlie  liability  of  the  Com- ' 
niissiouers.  The  effect  of  the  st  1 1  &  12  G.  3,  c. 
3  L  is  to  constitute  this  a  poblic  highway  to  all  intents 
and  porposes.  Any  person  tendering  the  toll  is  at 
liberty  to  nse  the  road;  and  the  Company  oonld  not 
exdnde  anyone  who  complied  with  the  terras  men- 
tioned in  the  Act.  IFUzgeraH  J. — ^Wonld  there  not 
Bpriii(^  from  the  statute  an  obligation  on  the  Company 
which  takes  the  tolls  to  keep  the  road  in  repair?] 
That  may  be;  but  the  Crown  is  at  all  events  entitled 
to  make  the  Commissioners  repair  the  road:  the  Com- 
missioners may  then  recover  over  against  the  Com- 
pany, and  force  it  to  keep  the  road  in  repair,  and  ap- 
ply the  tolls  for  that  purpose.  The  definition  of  a 
highway  will  be  found  in  Dovaston  Y.^Payne  (2  Sm. 
L.  C.  94),  and  this  comes  within  it  The  setting  up 
of  toll  bars  would  not  destroy  the  liability  of  the  in- 
habitants of  a  parish  to  repair  a  road. — Rex  v.  The 
InhahUamU  ofSU  Oeorge*8^  Hanover-aquare  (3  Camp. 
222);  T%e  Queen  ▼.  The  Inhahitanta  of  Lordemere 
(15  Q.  B.,  689);  Sutdijffe  t.  Greenwood  (8  Price, 
536);  The  King  v.  The  InhabUanU  of  Oxfordshire 
(4  a  ds  Cr.  194);  The  Queen  y.  The  Inhabitants 
of  BrightsideBieriow  (l:iQ.  B.  933);  The  Northam 
Bridge  Company  t.  ^Hie  London  Railway  Company 
(6  M.  &  W.  428);  The  Surrey  Canal  Company  v. 
HaU  (1  M.  &  Gr.  392).  One  of  the  objects  of  the 
Rathmines  Improvement  Act,  incorporating  the  gene- 
ral Towns  Improvement  Act,  is  to  keep  the  roads  in 
repair,  so  that  that  is  one  of  the  objects  to  which  the  rate 
can  be  applied.  That  Act  was  amended  by  the  Rath- 
mines  and  Rathgar  Improvement  Act  of  1862,  s.  23 
of  which  is  important.  It  is  a  mistake  to  say  that  the 
grand  jury  have  no  power  to  repair  a  turnpike  road; 
8.  50  of  the  general  Grand  Jury  Act  gives  the  largest 
powers  of  repaur  to  the  grand  jury.  We  submit  that 
on  the  authorities  this  is  clearly  a  public  road ;  that 
the  Commissioners  have  power  to  raise  rates  on  the 
district  for  the  repairs;  and  that  if  they  please  they 
have  power  to  compel  the  Canal  Company  to  apply 
their  tolls  on  the  repairs.  The  proceeding  by  man- 
damus is  correct — The  Queen  v.  The  Bristol  Dock 
Company  (2  Q.  B.  64);  The  King  v.  The  Severn  and 
WyeRaUway  Company{2  B.  <&  Aid.,  646).  The  only 
authority  on  the  other  side  is  the  dictum  of  Lord 
Denman  in  The  Queen  y.  The  Trustees  of  the  Oxjord 
and  Whitney  Turnpike  Boais  (12  Ad.  &  £1.,  427); 
but  he  never  intended  to  decide  the  general  principle, 
and  if  he  did,  he  has  overruled  himself  in  The  Queen 
V.  The  Bristol  Dock  Company. 
M^Donoghj  Q.C.,  replied. 

Cur*  adv.  vulL 

June  23. — Fitzgerald,  J. — In  this  case  the  ques- 
tion arises  on  the  return  to  the  writ  of  mandamus,  and 
the  subsequent  pleadings.  I  shall  advert  very  shortly 
to  the  mandamus.  [His  Lordship  then  shortly  stated 
the  mandamus.]  The  Commissioners,  in  their  return, 
say  first,  ''that  the  said  road  in  the  annexed  writ 
mentioned  and  described,  or  any  part  thereof,  is  not, 
and  before  or  at  or  during  any  of  the  said  several 
tiui4*s  in  such  writ  in  that  behalf  mentioned,  never  was 
a  public  highway,'*  and  stopping  there,  there  is  a 
full  and  complete  return  to  the  writ.     On  that  there 


is  a  full  return,  and  all  the  questions  in  the  case  coukl 
have  been  raised  on  it;  but,  very  probably  with   a 
view  to  raise  more  completely  the  question  of  law.  It 
goes  on  to  state  a  number  of  matters  which  set  up 
argumentatively  the  same  proposition.     [His  Lordship 
then  read  the  rest  of  the  return  ]     That  I  have  called 
an  argumentative  statement  of  certain  matters  which, 
if  well-founded,  wonld  shew  that  the  roail  in  question 
was  not  a  public  highway.   I  do  not  propose  to  follow 
the  pleadings  further;  they  are  very  complicated,  but 
whether  in  the  return  or  traverse,  the  facts  necessary 
for  the  decision  seem  to  be  conceded  on  both  sides. 
There  is  no  fact  in  controversy,  and  I  make  out  that 
two  questions  of  law  arise — first,  is  the  road  in  ques- 
tion a  street  within  the  meaning  of  the  st.   10  &  11 
Vict  c.  34 — a  street  or  mad,  which  the  defendants 
are  bound  to  keep  in  repair?  and  secondly,  is  the  pro- 
ceeding by  mandamus  the  proper  remedy  in  the  case? 
The  facts  appear  to  be,  that  before  the  st.  11  &  12 
6.  3,  c  31  (Ir.),  the  road  was  one  of  the  trackways 
of  the  Inland  Navigation  Corporation.     By  the  Act  of 
G.  i),  constituting  the  Grand  Canal  Company,  the 
property  of  the  Corporation,  including  the  trackways, 
were  transferred  to  the  Grand  Canal  Company,  and 
this  piece  of  road- Way  is  one  of  the  ti-ackways  which 
were  so  vested  in  the  Commissioners  of  Inland  Navi- 
gation, and  which  were  so  transferred.     The  further 
facts  are,  that  subsequently  to  the  passing  of  the  1 1 
&  12  G.  3,  c.  31  (Ir.)  the  Grand  Canal  Company 
erected  a  toll-bar  across  this  trackway,  and  from  that 
time  to  the  present  the  public  have  enjoyed  the  privi- 
lege of  passing  along  the  trackway,  and  using  it  for 
all  purposes,  paying  a  toll  to  the  Company,  and  that 
since  the  passing  of  that  Act  it  has  remained  vested 
in  the  Company,  and  has  been,  subject  to  this  user, 
in  the  possession,  nse,  and  enjoyment  of  the  Com- 
pany, and  furthermore  it  is  a  road  which,  if  repau-ed  at 
all,  has  been  so  by  the  Company,  and  has  not  been 
the  subject  of  grand  jury  presentment.     I  propose 
to   offer   an   opinion    on    the  case    independent  of 
the  pleadings.     I* cannot  understand  why  the  parties 
should  not  have  raised  the  question  in  a  convenient 
form  for  the  Court,  as  there  is  not  a  single  fact  i:i 
controvei-sy  between  them.     The  first  of  the  statutes 
relating  to  the  duties  of  the  Rathmines  Commission- 
ers is  the  Rathmines  Improvement  Act,   10  &  11 
Vict.  c.  ccliiL  (loc  and  pers.)      'f  he  4tb  section  of 
that  Act  provides  that  the  Towns  Improvement  Act 
of  1847  shall  be  incorporated  with  it.     The  26th 
section  recites,  '*  Chat  by  the  County  of  Dublin  Grand 
Jury  Act,  the  Grand  Jury  of  the  County  of  Dublin 
are  empowered  to  make  presentment  for  the  making 
and  maintaining  of  roads  and  bridges   within  the 
county  comprising  the  Rathmines  district,  and  that 
the  making  and  maintaining  of  such  works  within  tlie 
district  are  transferred  to  the  Commissioners,  and  the 
expenses  thereof  made  chargeable  upon  the  rates  au- 
thorised to  be  levied  by  the  Commissioners;"  and  it 
then  enacts  **  that  from  and  after  the  passing  of  this 
Act  it  shall  not  be  lawful  for  the  grand  jury  of  the 
said  county  to  make  presentment  for  the  making  or 
maintaining  of  any  road  or  bridge,  or  any  other  work 
within  the  said  district,  which  the  said  commissioners 
are  hereby  authorised  and  empowered  to  make  or 
maintain,  arid  that  iu  consideration  of  the  said  district 
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being  licrcby  made  chargeable  with  the  cost  of  mak- 
ing and  maintainhig  the  roads,  bridges,  and  other 
worlcs  which  the  said  Coaimissioners  are  hereby  an 
thonsed  to  make  and  maintain  within  such  district,  it 
»hall  not  be  chargeable  with  the  cost  of  making  or 
raaintniniof;  any  other  like  works  within  the  conaty  or 
barony  save  and  except  those  the  cost  of  which  tinder 
the  said  Act  of  the  7th  and  8th  years  of  her  Majesty's 
reign  are  chargeable  upon  the  connty  at  large.*'   And 

I  may  say  generally  of  this  Act,  that  in  erecting 
l*athmines  into  a  township,  the  general  intention  of  the 
Act  as  to  works  or  roads,  was  to  place  the  Commission- 
ers in  the  same  position  as  the  grand  jary  bad  previously 
been  in,  while  on  the  other  hand  the  district  was,  save 
for  certain  purposes,  exempted  from  grand  jury  taxa- 
tion.    The  question  will  shortly  turn  on  the  st.  10  & 

I I  Vict.  c.  34,  and  some  difficnity  will  arise  from  its 
being  one  of  those  Acts  in  which  an  attempt  was 
made  to  provide  in  one  Act  for  two  countries  having 
in  this  respect  totally  diflferent  institutions.  The  Act 
is  one  which  may  be  incorporated  with  special  Acts. 
In  the  interpretation  clause,  without  which  there 
scarcely  would  have  been  a  question,  it  is  said  that 
the  word  ''  street "  shall  extend  to  and  include  any 
road,  square,  court,  alley,  and  thoroughfare  within  the 
limits  of  the  special  Act  I  advert  specially  to  this, 
that  the  word  *'  street "  is  to  be  interpreted  as  mean- 
ing road  or  thoroughfare.  We  now  turn  to  the 
clauses  of  the  Act  und^r  the  bead  of  paving  clauses, 
and  by  the  47th  section  it  is  enacted  ''  that  the  ma- 
nagement of  all  the  streets  which  at  the  passing  of  the 
special  Act  are,  or  which  thereafter  become  public 
highways,  and  the  pavements  and  other  materials,  as 
well  in  the  footways  as  carriage  ways  of  such  streets, 
and  all  bnlldings,  materials,  implements,  and  other 
things  provided  for  the  purpose  of  the  said  highways, 
by  the  surveyor  of  highways  or  by  the  commissioners, 
ehaJl  belong  to  the  commissioncra."  Now,  wc  have 
not  in  this  country  anybody  eoiTesponding  to  the  sur- 
veyors of  highways  in  England,  and  it  is  on  this  that 
the  difficulty  arises,  but  I  believe  #e  never  had — cer- 
tainly not  since  the  grand  jury  system  came  to  be 
worked — any  such  body.  It  will  be  observed  that  by 
8.  47  it  is  the  management  of  the  straets  which  is 
vested  in  the  Oommissionei-s,  but  with  the  management 
were  transfeired  ^to  them  the  pavements  and  other 
materials,  and  the  buildings,  c&c,  provided  for  the  pur- 
pose of  the  said  highways.  Then  by  section  48  the 
Commissioners  and  none  others  shall  be  the  surveyors 
of  all  highways  within  the  limits  of  the  township,  and 
within  those  limits  they  shall  Hkve  all  such  powers 
and  authorities,  and  be  subject  to  all  such  liabilities, 
OS  any  surveyors  of  highways  are  invested  with  or 
subject  to  by  virtue  of  the  laws  for  the  time  being  in 
force.  Again,  I  obsci*ve  on  this  section  that  really, 
if  it  is  applicable  to  Ireland,  I  do  not  know  what  its 
meaning  is,  or  what  the  powers  of  the  Commissioners 
are,  they  being  the  powers  of  surveyors  of  highways. 
I  have  already  adverted  to  the  fact  of  there  being  no 
such  body  in  Ireland  as  that  of  surveyors  of  highways, 
and  no  laws  that  I  am  aware  of  applicable  to  Ireland 
resting  in  surveyors  of  highways  any  powers  at  all. 
Then  d.  49  enacts  '*  that  the  Commissioners  shall  be 
guilty  of  a  misdemeanor  for  refusing  or  neglecting  to 
repair  any  public  highway  within  the  limits  of  the 


special  Act,  and  shall  be  liable  to  be  indicted  for  snch 
misdemeanor  in  the  same  manner  as  the  inhabitants 
thereof,  or  of  any  parish,  township,  or  other  district 
therein,  were  liable  before  the  passing  of  the  spedal 
Act;" — that  is  for  refusing  or  neglecting  to  resort  to 
or  put  in  force  the  powers  which  surveyors  of  high- 
ways have  nnder  the  laws  in  being.  Again  I  advert 
to  this  section  that  the  misdemeanor  created  by  it  is 
for  neglecting  to  exercise  the  powers  of  surveyor  of 
highways,  and  that  for  that  neglect  they  may  be  m- 
dicted  for  a  misdemeanor.  Now,  it  wiU  be  seen  that 
these  provisions  are  wholly  inapplicable  here,  and  yet 
they  are  the  things  that  we  have  to  deal  with,  there 
being  no  such  law  in  force  in  Ireland  as  that  alluded 
to  in  them,  and  really  I  do  not  know  bow  this  liability 
was  to  be  carried  out  The  50th  section,  which 
enacts  that  the  trustees  of  any  turnpike  road  shall  not 
collect  any  toll  on  any  road  within  the  limits  of  the 
special  Act,  or  lay  out  any  money  thereon,  is  impor- 
tant This  section  was  not  moch  adverted  to,  bat  it 
seems  to  mo  to  have  a  very  important  bearing  on  the 
case,  because,  while  on  the  one  hand  it  deab  with  the 
question  of  ordinary  turnpike  roads  and  the  trustees 
of  those  roads,  who  are  generally  acting  nnder  some 
Act  of  Parliament  for  tho  public,  it  leaves  wholly  un- 
touched the  trustees  of  the  Grand  Canal  Company, 
who  are  not  trustees  for  the  public,  so  that  while  the 
50th  section  deals  with  the  case,  if  there  had  beea 
one  here,  of  a  public  road  vested  in  trustees  for  the 
public,  it  leaves  the  1 1  &  12  G.  3,  c  31,  and  the 
powers  and  rights  constituted  by  it  untouched.  By 
section  51  "the  Commissioners  may  from  time  to 
time  cause  any  or  all  of  the  streets  nnder  their  ma- 
nagement, or  any  part  thereof  respectively,  to  be 
paved,  flagged,  or  otherwise  made  good,  and  the 
ground  or  soil  thereof  to  be  raised,  lowered,  or  altered 
in  such  manner  and  with  snch  materials  as  they  think 
fit;  and  they  may  also  pave  or  make,  with  such  ma- 
terials as  they  think  fit,  any  footways  for  the  use  of 
passengers  in  any  such  street^  and  canse  soch  streets 
and  footways  to  be  repaired  from  time  to  time." 
These  are  the  sections  which  it  is  important  to  advert 
to.  But  it  will  be  seen  that  whatever  rights  the 
whole  constitute,  there  must  have  been  a  Queen's 
public  highway—nay,  more,  it  must  have  been  one 
nnder  such  circumstances  as  that  the  surveyors  of 
highways,  if  any  such,  would  have  been  bound  to  ex- 
ercise their  powers  on  it,  and  in  respect  of  which  the 
inhabitants  would  have  been  liable  to  an  indictment. 
The  Rathgar  Improvement  Act  is  also  recited  in  the 
mandamus,  but  it  has  no  more  bearing  on  the  case 
than  the  other.  It  just  exempts  the  district  provided 
for  by  it  from  grand  jury  taxation,  and  transfers  the 
roads  to  the  Commissioners;  but  such  was  the  gene- 
ral intention  of  those  two  Acta,  to  create  self-gover> 
ment,  to  vest  powers  in  commissioners,  and  to  give 
them,  if  such  could  be,  the  powers  of  surveyors  of 
highways,  and  to  declare  them  •  guilty  of  a  misde- 
meanor, and  subject  to  be  indicted  in  case  of  their 
refusal  or  neglect  to  exercise  their  powers,  just  as  the 
inhabitants  of  the  parish  or  township  would  have  been 
liable,  before  the  passing  of  the  special  Acl^  to  have 
been  indicted.  The  question  will  be  found  to  turn, 
not  on  the  special  construction  of  any  one  of  these 
provisions,  but  on  the  provisions  of  the  11  &  12  v. 
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3i  c.  3 1  (Ir.),  for  it  appears  to  me  that  the  character  of 
thu  road  turns  very  mach  on  the  provisions  of  that 
sutute.  That  is  the  Act  which  enables  the  present 
company  to  carry  on  and  complete  the  Grand -Canal. 
It  will  be  necessary  to  advert  to  three  of  its  sections. 
1  he  first  is  s.  16,  by  which  certain  things  there  spe- 
ciiied  are  transferred  to  the  new  company.  But  to 
pass  from  that  we  then  come  to  section  S'i,  I  shoald 
say  t^iat  by  the  sections  antecedent  to  that  one,  this 
new  compan}  is  in  its  character  a  trading  company, 
that  is,  a  company  associated  together  to  carry  on 
business  as  water  carriers,  and  to  make  profits  in  that 
way.  Accordingly  for  the  profit  of  their  canal  they 
are  empowered  by  the  Act  of  Parliament,  by  the  sec- 
tions antecedent  to  s.  33  to  take  certain  toils  and 
rates,  but  as  they  had  certain  other  pioperty,  s.  83 
provides  ^  that  it  shall  and  may  be  lawful  for  the  said 
Company  to  erect  one  or  moi-e  turnpikes  upon  and 
across  any  of  the  trackways  which  now  are  or  shall 
be  made  on  dther  side  of  the  said  navigation,  and  to 
take  and  receive  the  following  tolls,  for  which  they  may 
distrain  and  sell,  as  is  usual  at  other  tnrapikes.^'  The 
road  in  question  on  the  pleading  appears  to  be  one  of 
the  trackways  mentioned  in  the  st.  1 1  <&  12  G.  3,  c. 
31.  The  Company  are  not  authorised  to  turn  these 
trackways  into  public  roads,  nor  arc  the  trackways 
turned  into  public  roads,  but  they  are  empowered  to 
take  tolls.  The  section  then  enumerates  what  those 
tolls  are  to  be,  but  those  tolls  are  not  for  the  public, 
bot  are  the  private  property  of  the  Canal  Company. 
Section  34  provides  ^nhat  such  toll  shall  be  paid  only 
at  one  gate,  and  but  once  in  any  one  day;  and  that 
no  road  which  is  now  public  shall  be  thereby  ob- 
Btmcted."  Upon  refening  to  these  sections  the  ob- 
vious meaning;  of  them  is,  that  these  trackways  are 
not  public  roads,  and  that  no  regulation  of  the  Canal 
Company  shall  interfere  with  the  public  traffic.  But 
the  Act  of  Parliament  takes  a  distinction  itself  be- 
tween a  public  highway  and  a  trackway  for  the  use  of 
which  the  Company  is  entitled  to  take  toll.  It  ap- 
pears fipom  the  pleadings  that  one  of  ih^ae  trackways  is 
that  road  from  Latouche's-bridge  to  Clanbrasil-bridge, 
on  which  the  Company  have  created  toll-bars,  and  on 
which  they  have  permitted  the  public  to  traffic,  but  they 
have  exercised  the  entire  control  and  dominion  over  it,and 
for  aught  that  appears  on  the  pleadings,  this  id  still 
one  of  the  other  track  ways  used  as  such,  or  property 
a  right  to  nse  which  is  vested  in  them  by  the  Act  of 
Parliament;  and  I  am  not  aware  of  any  Act  which 
authoriaee  any  one  to  take  from  the  Company  that 
track  way.  Now  we  will  see  the  importance  of  the 
Towns  Improvement  Act.  Section  51  of  that  Act 
enacts  that  *^  the  Commissioners  may  from  time  to 
time  cause  all  or  any  of  the  streets  under  their  man- 
agement, or  any  part  thereof  respectively  to  be  paved, 
flagged,  or  otherwise  made  good,  and  the  ground  or 
soil  thereof  to  be  raised,  lowei'ed,  or  altered,  in  such 
manner  and  with'snch  materials  as  they  think  fit;  and 
they  may  also  pave  or  make,  with  such  materials  as 
they  think  fit,  any  footways  for  the  use  of  passengers 
iu  any  such  street,  and  cause  such  streets  and  foot- 
ways to  be  repaired  from  time  to  time."  That  sec- 
tion is  incorporated  with  the  Rathmines  and  Rathgar 
Acts,  but  would  not  apply  to  the  case  of  the  Grand 
Canal  Company,  w^o  are  the  owners  of  a  road,  in 


respect  of  which  they  are  entitled  to  take  tolls,  and 
not  trustees  of  a  public  road.  On  these  Acts  the 
qnesttou  which  I  propose  to  consider,  is,  whether  this 
trackway  has  become  a  Queen's  highway,  so  as  to 
bring  It  within  the  meaning  of  the  Towns  Improve- 
ment Act,  and  transfer  the  liability  to  repair  to  the 
Rathmines  Commissioners,  and  authorize  them  to  go 
on  the  trackway  and  repair  it  while  it  remains  vested  in 
the  Company.  With  respect  to  this  obligation  to  repair, 
a  number  of  cases  were  cited  to  establish,  that  though 
a  road  be  a  turnpike  trust,  still  the  common  law 
remedy  on  the  parish  to  repair  would  exist,  and  might 
be  enforced  by  mandamus,  though  the  trustees  are  en- 
titled to  take  tolls  for  the  purpose  of  repairs.  I  will 
refer  to  one  only,  The  Queen  v.  The  Inhabitanta  of 
Lordsmere^  (15  Q.  B.  689X  The  question  there  waa 
whether  the  parish  was  bound  to  repair  a  road  passing 
within  its  limits,  which  had  been  constructed  by  the 
trustees  of  a  turnpike  trust,  originally  created  foe 
twenty  years,  but  still  in  force,  and  the  question  was» 
whether  that  was  a  case  in  which  the  parish  was 
bound  to  repair.  It  was  contended  that,  according 
to  the  common  Uiw  of  England,  the  parish  was  bound 
to  repair  every  public  highway  within  its  limits,  and 
that  it  mattered  not  whether  that  was  of  ancient  ori^ 
gin  or  of  recent  origin ;  but  that  once  it  became  ft 
public  highway  by  dedication,  the  parish  was  bound 
to  repair.  Such  was  the  question  raised  in  that  case, 
and  Lord  Campbell  says  there:  *'If  the  township  is 
liable  at  all,  it  can  only  be  on  the  ground  that  the 
road  was  a  common  Queen's  highway;  and,  therefore, 
if  the  township  is  liable,  the  road  is  properly  des- 
cribed. The  question  therefore  is,  whether  it  be  proved 
that,  at  the  time  when  the  grand  jury  found  the  bill, 
the  road  was  a  common  Queen's  highway?  I  think 
that  it  was  one,  for  statute  G.  4,  c  IviiL,  authorized 
the  trustees  to  make  the  road,  as  a  turnpike  road ;  and 
in  the  preamble  the  Legislature  declare,  that  the  road 
would  be  a  conv.euiencQ  and  advantage  to  the  public 
at  large.  The  Act  does  not  in  so  many  words  say, 
that  the  road  shall,  when  made,  be  a  public  highway; 
and  gi-eat  reliance  was  placed  by  the  defendant's  counsel 
on  the  absence  of  any  such  express  words.  I  consider 
that,  however,  immaterial ;  for  the  Act  gives  the  public  a 
right  to  use  the  road,  and  makes  it  open  to  the  public^ 
Besides,  if  express  words  were  necessary,  the  Act  in- 
corporates statute  3  G.  4,  c  126,  which  does  contaia 
words  to  that  effect  Then  it  is  argued,  in  effect,  that 
the  imposition  of  tolls  on  those  using  the  road  prevents, 
it  from  being  a  public  common  highway.  The  defen- 
dant's counsel  were  forced  to  admit  that,  if  an  ancient 
highway  were  turned  intoatumpike  road,  the  impositioa 
of  tolls  would  not  prevent  its  continuing  to  be  repair^ 
able  by  the  parish ;  but  a  distinction  was  made  between 
an  old  and  a  new  highway  in  that  respect  But  I  am 
of  opinion  that  the  rule  of  law  is,  that  the  parish  is 
liable  to  repair  all  highways,  whether  new  or  old.  I 
concur  in  what  is  said  on  that  subject  by  Abbot,  C.J. 
in  Rex  v.  Netherthong^  '  By  the  general'  rule  of  law, 
the  inhabitants  of  any  district  who  were  liable  to  the 
repair  of  all  the  roads  there,  previously  to  the  intro- 
duction of  a  new  highway,  are  also  liable  to  the  repair 
of  that  highway.'  Where  the  new  road  has  been 
made  by  private  persons,  dedication  by  the  owner  of 
the  soil,  and  user  by  the  public,  and  adoption  by  the. 
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parish,  are  according  to  my  notion  of  the  law,  mate- 
rial circnm stances,  as  proving  that  an  irrevocable 
license  to  use  the  way  has  been  given  to  the  public, 
and  as  being  evidence  that  the  way  is  a  public  com- 
mon highway:  the  liability  of  the  parish  to  repair  is  a 
consequence  of  its  being  a  public  highway.  In  the 
present  case,  the  road  has  become  a  highway,  not  by 
the  dedication  of  the  owner  of  the  soil,  but  by  virtue 
of  the  Act  of  Parliament  which  gives  all  persons  a 
right  to  use  it  for  the  purposes  of  traffic  till  the  Act 
expires,  that  makes  the  road  a  public  highway;  and 
an  incident  to  that  is,  that  the  township  must  repur 
it.''  He  then  goes  on  to  deal  with  the  case  of  Rex  v. 
.  MeUoTy  where  the  period  during  which,  by  the  Act. 
the  road  was  to  be  a  highway,  had  expired  before  the 
road  was  our  of  repair,  and  the  Court  determined  that 
it  had  ceased  to  be  a  public  highway.  The  distinction 
was  taken  in  Tlie  Queen  v.  The  Inhabttants  of  Lords- 
mere,  that  so  long  as  the  Act  continued  in  force,  the 
road  was  a  public  highway,  and  the  parish  was  there- 
fore liable.  Now,  I  take  it  from  that,  that  in  reference 
to  all  roads  in  England,  before  any  liability  to  repair  can 
arise  in  the  parish,  they  must  be  roads  irrevocably  dedi- 
cated to  the  public  by  the  private  owners,  and  acepted 
as  public  highways,  or  if  they  are  made  by  Acts  of 
Parliament,  there  must  be  words  in  the  Acts  which 
make  them  Queen's  public  highways;  and  as  to  the 
imposition  of  tolls,  it  appears  to  me,  that  that  would 
scarcely  make  any  difference  as  to  the  character  of  the 
road,  once  it  was  established  to  be  a  highway,  for  the 
trustees  are  trustees  of  the  highway  to  maintain  it. 
The  tolls  are  a  fund  to  maintain  it,  but  if  they  are 
insufficient,  their  existence  does  not  supersede  the 
liability  of  the  parish.  In  the  cases  which  arose  in 
reference  to  roads  established  by  Act  of  Parliament  in 
England,  it  will  be  found  that  by  the  Act  they  were 
made  Queen's  public  highways;  and,  therefore,  by 
that  observation,  I  dispose  of  those  cases.  It  there- 
fore remains  to  be  considered  whether  this  is  a  QueeA^ 
public  highway?  and  on  the  best  consideration  I  can 
give,  I  think  it  is  not  so,  in  that  saiso  which  would 
transfer  it  to  the  Commissioners  of  the  township  of 
Rathmines,  and  make  them  liable  to  repair  it.  What 
1  rely  npon  as  shewing  thin,  is,  that  this  is  still  one  of 
the  trackways  of  the  Canal,  subject  to  be  used  by  the 
Company  in  its  whole  extent,  subject  to  their  user  as 
a  trackway  for  the  purposes  of  their  navigation ;  and, 
from  all  I  can  see,  it  may  be  necessary  now  or  here- 
after to  ose  the  entire  of  it:  but  there  it  remains  as 
their  private  property,  though  subject  to  any  rights 
the  public  have  acquired  in  the  meantime.  But  has 
there  been  any  dedication  of  this  road  to  the  public, 
or  an  acceptance  of  the  road  by  it?  I  can  find  none 
such.  It  is  not  a  dedication  to  say,  **  Upon  this  road, 
which  we  must  retain,  we  give  you  libei-ty  to  pass, 
paying  a  toll  which  will  go  into  our  private  funds." 
How  have  the  Company  dedicated  this  in  ,  a  manner 
that  would  make  it  a  Queen's  highway,  would  vest  it 
in  the  Rathmines  Commissioners,  would  have  formerly 
authorized  the  surveyors  of  highways,  if  any,  to  enter 
on  and  repair  it,  so  as  to  make  it  more  convenient  for 
public  traffic;  and  would  now  authorize  the  Commis- 
sioners to  enter  on  it  and  repair  it  as  they  think  fit? 
What  is  there  either  in  the  1 1  &  12  G.  8,  c.  3,  to 
declare  this  to  be  a  public  highway?     The  distinction 


is  even  taken  in  the  Act  between  this  trackway  aad  a 
public  road;  and  there  is  io  the  provbion  about  toll* 
bars  a  declaration  that  they  are  not  to  interfere  with 
the  use  of  any  public  road.  Well,  1  can  find  nothing 
in  the  subsequent  dealings  inconsistent  with  the  posi- 
tion which  the  Legislature  gave  the  Canal  Company 
when  it  passed  the  11  &  12  Geo.  3,  cap.  31, 
and  authorized  them  to  erect  a  toll-bar.  Now,  a 
matter  was  stated  in  the  course  of  the  argument  which 
we  cannot  take  into  consideration.  It  is  said  that  a 
diversion  had  taken  place,  and  that  the  true  trackway 
was  a  path  along  the  canal.  That  may  be  the  case, 
but  it  does  not  appear  on  the  pleading,  and  we  can 
only  take  into  account  what  there  appears.  On  the 
whole,  therefore,  it  appears  to  me  that  this,  being  a 
portion  of  the  trackway  of  the  canal,  has  not  become 
a  Queen's  public  highway  within  the  meaning  of  the 
11  &  12  Vict.  c.  34,  or  within  the  meaning  of  the 
interpretation  claose  of  that  Act. 

The  second  question  was  debated  when  the  case 
was  before  ns  on  the  conditional  order,  namely,  whe- 
ther a  niandamus  was  in  this  case  the  proper  remedy, 
or,  rather,  whether  it  was  a  remedy  at  all.  On  the 
part  of  the  prosecutor  it  was  said  to  be  the  proper 
remedy ;  and  authorities  were  cited  in  which  it  was 
said,  that  the  Courts  in  England  had  granted  a  mac* 
damus.  On  the  other  side  authorities  were  cited,  in 
which  it  appeared  to  be  decided  that  the  Courts  in 
EngUind  never  granted  a  mandamus  to  compel  com- 
missioners to  repair,  but  left  the  parties  to  their  remedy 
by  Indictment  One  reason  was  that  it  was  more 
convenient,  and,  also,  that  the  fine  imposed  on  con- 
viction would  be  expended  on  the  repairs  <^  the  road. 
However  that  may  be,  that  is  not  the  question  1  pro- 
pose to  consider,  but  the  qnestton  as  to  whether  a 
mandamus  is  the  proper  remedy,  having  regard  to  the 
fact  of  the  liability,  if  any,  on  the  Rathmines  Com- 
missioners, being 'imposed  by  the  Towns'  Improve- 
ment Act,  and  the  neglect  to  perform  it  being  declared 
to  be  a  misdemeanor  and  punishable  by  indictment 
by  the  same  Act  which  imposes  the  obligation.  I 
allude  to  the  40th  section  which  says  that  '*tbe 
Commissioners  shall  be.  deemed  gnilty  of  a  misde- 
meanour, for  refusing  or  neglecting  to  repair  any  public 
highway  within  the  limits  of  fhe  special  Act,  and  shall 
be  liable  to  be  indicted  for  such  Inisdemeaooor  in-  the 
same  manner  as  the  inhabitants  thereof,  or  of  any 
parish,  township,  or  other  district,  therein,  were  liable 
before  the  passing  of  the  special  Act."  The  question 
was  before  the  Court  on  the  conditional  order,  and  in 
making  absolute  the  order,  the  Court  guarded  itself 
against  intimatmg  any  opinion  on  the  question. 
The  Lord  Chief  Justice  in  delivering  judgment,  ex 
pressly  stated  that  the  object  In  making  absolute  the 
order  was,  that  the  qnestion  might  be  raised  flMiro 
solemnly  on  the  return,  and  I  mypelf  in  adding  an 
observation  or  two,  took  care  to  gnord  myself  in  like 
manner.  The  impression  on  my  mind  was,  that  it 
was  improvident  to  make  the  order  absotnte,  because 
an  indictment  was  the  true  remedy.  I  find,  from  the 
note  taken  by  the  reporter  of  the  Court,  that  in  fol- 
lowing the  Lord  Chief  Justice,  I  pointed  out  that  the 
insertion  of  the  remedy  in  the  statute  not  alono 
rtfiects  our  discretion  in  issning  the  writ,  but  takes 
away  the  discretion.      That  point  appeal's  to  have 
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been  decided  in  The  King  t.  BMnson  (2  Bar.  799)    ing  the  mandamus  as  it  did?    It  purports  to  be  granted 
where  Lord  Mansfield  laid  down  the  law  as  follows:    on  the  prayer  of  the  Attorney-General.      No  case  in- 

!  deed  was  cited  of  such  a  grant,  but  if  we  are  to  bo 


*^Themleis  certun,  that  where  a  statute  creates  a 
new  ofience,  in  prohibiting  and  making  unlawful 
anything,  which  was  lawful  before,  and  appoints  a 
specific  remedy  against  such  new  ofl^nce  (not  antece- 
dently nnlawfnl)  by  a  particular  sanction  and  particu- 
lar method  of  proceeding,  that  particular  method  of 
proceeding  must  be  pursued,  and  no  other,  and  this  is 
the  resolution  in  Castk^s  case,  Gro.  Jac.  643,*'  and  the 
ruling  in  Castl^a  case  supports  Lord  Mansfield.  Now, 
the  way  I  apply  that  is  this.  The  obligation  to  re- 
pair, is  the  creature  solely  of  statute.  It  coidd  not 
be  otherwise,  as  the  Commissioners  themselves  are 
created  only  by  statute,  and  in  respect  of  the  town- 
ship, there  was  no  obligation  to  repair  before,  as  the 
obligation  ky  on  the  county  of  Dublin  through  the 
grand  jury.  So  the  same  statute  which  creates  the 
obligation  gives  the  remedy  by  indictment,  and  I  read 
it  *' punishable  by  indictment  and  not  otherwise," 
unless  by  a  class  of  cases  on  the  Grand  Jury  Acts, 
where  an  information  may  be  filed*  No  doubt  has 
ever  been  cast  on  The  King  y*  Kobinsan,  It  has 
been  recognised  in  many  casea»  especially  in  The  King 
y.  Carlile  (3rd.  B.  &  Aid.  161)  and  applying  that 
rule  to  the  present  case,  it  appears  to  me  that  though 
this  is  a  mandamus  sought  for  by  the  Attorney- 
General,  prosecvting  on  the  part  of  the  Grown,  this 
is  not  a  queacion  of  discretion;  that  the  discretion  b 
taken  awqr;  and  that  though  we  made  the  order 
absolole,  still  it  is  open  to  us  on  the  return  to  the  writ, 
as  a  matter  of  law  on  which  we  have  gone  wrong. 
On  those  grounds  therefore,  I  am  of  opinion  that 
judgment  should  be  given  for  the  Commissioners. 

Hates,  J. — When  I  look  at  this  brief,  and  find 
that  some  twenty-seven  points  have  been  put  forward 
to  be  relied  on,  I  feel  I  am  under  a  personal  obli- 
gation to  Mr.  Jellett,  for  having  pot  them  under  a  sort 
of  hydraulic  preesnro,  and  reduced  them  to  three 
points,  which  I  therefore  take  up.  The  first  question 
Is,  whether  a  writ  of  mandamus  is  properly  applicable 
to  cases  of  this  description,  or  whether  the  party  should 
not  be  left  to  an  indictment.  The  next  b  as  to  the 
structure  of  the  pleadings.  The  next  is  the  question 
n:<  to  the  liability  of  the  defendants  to  repair  the  road 
In  question.  As  to  the  first,  the  49tb  section  of  the 
Towns  Improvement  Act,  which  Is  incorporated  with 
the  Rathmines  Improvement  Act,  enacts  [His  Lord- 
ship read  the  section,  which  has  been  already  given  ] 
and  It  is  contended  on  the  authority  of  the  case  of 
The  King  y.  Robineonj  that  the  remedy  by  indictment 
alone  Is  applicable;  but  the  answer  to  that,  f  take  it, 
IS  a  short  one*  Thb  is  not  the  case  of  an  offence 
created  by  statute,  which  while  creating  the  offence, 
also  appoints  a  specific  remedy.  The  offence  of  ne- 
fleeting  to  repair  a  highway,  whosoever  may' be  the 
party  liable  to  it,  whether  parish,  individual,  or  any 
other  person,  the  offence  b  one  at  common  law,  and 
all  the  statute  does  b  to  transfer  to  the  Commissioners 
the  Ibbllity  which  had  rested  on  the  parish,  but  which 
in  IreUnd,  unce  the  grand  jury  system  was  introdaced, 
has  been  discharged  by  presentment.  The  question 
then  is,  can  the  remedy  by  mandamus  be  resorted  to 
as  a  concurrent  and  more  efiicacious  remedy  than 
that  by  indictment;  and  was  the  Court  right  in  grant- 


governed  by  the  analogy  of  the  writ  of  certiorari^  the 
exercise  of  the  Court's  discretion' is  so  much  a  matter 
of  course  that  the  Attorney-General  might  almost 
demand  it  as  a  matter  of  right  The  case  most 
strongly  relied  upon  against  the  propriety  of  granting 
the  mandamus  was  that  of  ITie  King  y.  The  Trua- 
tees  of  the  Oxford  and  WhUtiey  Tk^mpike  Roads. 
There  two  parties  had  a  contest  as  to  the  repair  of  a 
road.  One  of  them  applied  for  a  mandamus,  and  the 
Court  refused  it.  Though  I  do  not  altogether  CDucnr 
in  the  observations  of  Lord  Denman,  I  think  the 
Court  was  right  It  is  an  abuse  of  the  writ  to  make 
it  merely  ancillary  to  a  contest  between  individuals. 
The  case  here  b  very  different  The  Attorney- 
General  alleges  a  duty  In  a  public  body,  and  a  neglect 
of  that  duty,  and  so  he  comes  here  not  so  much  to 
punish,  as  to  remedy  a  public  mischief.  I  thiuk  that 
a  case  within  the  scope  of  the  writ,  and  that  the 
Court  was  right  in  making  absolute  the  conditional  or- 
der for  the  mandamus.  The  next  question  is  as  to  the 
pleadings.  The  79th  section  of  the  Common  Law 
Precodure  Act,  1856,  is  important  It  enacts  that 
'*the  provLsiottD  of  *The  Common  Law  Procedure 
Amendment  Act  (Ireland)  1853,'  and  of  this  Act,  so 
far  as  they  are  applicable,  shall  apply  to  the  pleadings 
and  proceedings  upon  a  perogative  writ  of  mandamus 
issued  by  the  Couit  of  Qaeen's  Bench,  but  subject  to 
any  general  rules  which  the  said  Court  may  make, 
and  which  it  is  heraby  empowered  to  make  in  relation 
thereto."  This  enactment  seems  to  have  been  lost 
sight  of  by  both  sides.  Nciilior  party  applied  to  the 
Court  for  permbston  to  file  a  surrejoinder.  Passug 
by  this  as  a  mere  irregularity,  let  us  look  at  the 
general  purport  of  the  return.  It  b  averred  that  this 
never  was  a  highway.  If  this  is  so,  cadit  qyestio. 
Then  the  defendants  go  on>  to  state  several  matters 
intended  to  shew  that  the  road  was  not  such  a  road 
as  the  defendants  are  bound  to  repair.  The  return 
being  in  the  nature  of  a  plea  in  excuse,  the  defendants 
may  set  out  any  number  of  matters  which  are  not  in- 
consbtent  with  each  other;  and  the  defendants 
having  set  out  as  many  several  matters  as  they  think 
fit,  the  prosecutor  is  authorised  to  plead  to,  or  traverse 
all  or  any  of  the  material  facts  so  pleaded.  He  is  not 
obliged  to  plead  to  the  wliole  return,  but  may  select 
such  portions  as  he  thinks  material,  and  make  them 
the  subject  of  a  traverse  or  a  plea  in  confession  and 
avoidance.  We  now  come  to  the  third  question. 
By  the  11th  and  12th  Q.  3,  c  31,  the  Grand  Canal 
Company  was  incorporated  for  the  purpose  of  carrying 
on  to  completion  a  project  which  had  been  undertaken 
by  Commissioners,  but  which  was  then  still  unfinbhed. 
From  the  2nd.  G.  I.  the  legblatnre  had  been  engaged 
in  a  grand  scheme  for  promoting  the  inland  navigation 
of  the  country.  Very  lai^  sums  of  money  had  from 
time  to  time  been  voted,  but  as  the  difficulty  and  ex- 
pense of  the  undertaking  seemed  to  increase  with  its 
progress,  it  was  resolved  in  1771  to  have  recourse  to 
private  enterprise,  and  then  a  joint  stock  com[Vany 
was  formed.  By  section  16  ofthe  1 1  &  12  G.  3,  all 
the  property  then  vested  in  that  inbnd  corporation, 
lUid  all  moneys  grsntcd  for  the  same  purpose  were 
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transferred  to  the  Grand  Canal  Company,  and  full 
powers  wore  given  to  it  for  completing  the  works; 
and  as  a  reman  oration  for  the  expense  to  which  they 
shonld  be  pat,  power  was  given  to  them  by  the  27th 
section  to  levy  certain  rates  and  daties,  thermn-men- 
tioned,  on  goods  and  passengers  carried  on  the  canal. 
By  section  33,  the  Company  is  entitled  to  take  tolls 
on  vehicles  pissing  along  its  trackway,  for  which  tolls 
it  may  distrain  and  sell;  and  section  35  enacts  that 
the  clear  profits  which  shall  arise  to  the  Company 
from  the  several  duties  vested  in  them  by  the  Act,  or 
so  mach  thereof  as  shall  be  thought  proper,  shall  at 
fixed  periods  be  paid  to,  and  amongst  the  I'espective 
proprietors  of  the  joint  stock,  in  proportion  to  their 
shares  and  interests  therein.  Now,  before,  passing 
to  a  later  period  of  legislation  it  may  be  well  to  notice 
the  state  of  the  law  then  as  to  tamptkes.  In  1729 
the  first  tnmpike  roail  Act  was  passed  in  Ireland. 
Daring  the  ten  *  years  then  following,  Acts  were 
passed  for  tnrnpikes  on  twenty-nine  diflferent  lines 
of  road.  Each  Act  begins  with  a  recital  that  the 
road  to  which  it  relates,  is  oat  of  repair  and  dangerous 
and  cannot  be  kept  in  repair  by  the  ordinary  coarse 
appointed  by  the  laws  and  statutes  of  the  realm.  It 
then  constitutes  a  board  of  trustees  to  levy  tolls  from 
passengers,  and  gives  the  trustees  powers  of  distress 
and  sale.  It  then  directs  the  tolls  so  levied  to  be  ap- 
plied first  in  defraying  the  expenses  of  procuring  the 
Act,  and  then  in  defraying  the  expenses  of  repairing 
the  road,  and  paying  salaries,  and  the  trustees  a  *e  em- 
powered to  borrow  money.  By  the  3  G.  IIL,  c.  11, 
special  provisions  are  made  as  to  the  tolls  on  the 
trackways  of  the  Inland  Navigation  Corporation.  The 
5th  section  enacts,  that  in  order  to  preserve  and  keep 
in  repair  the  several  track-roads  which  then  were  or 
thereafter  might  be  made  along  any  canal  or  navigable 
river,  by  the  direction  of  the  said  corporation,  it  shonld 
from  and  after  the  1st  May,  1764,  be  lawful  for  the 
said  corporation,  to  erect  or  cause  to  be  erected,  one 
or  more  gate  or  gates,  turnpike  or  turnpikes,  in,  upon, 
or  across  any  track- road,  or  other  road,  which  now  is 
or  hereafter  by  the  direction  and  order  of  the  said  cor- 
poration, shall  be  made  along  or  on  the  banks  of  any 
canal  or  navigable  river,  and  also  such  toll- house  or 
toll- houses  as  they  shall  judge  necessary;  and  the 
corporation  may  from  time  to  time  appoint  such  toll 
and  duties  to  be  there  demanded,  received,  and  taken, 
as  mentioned  in  the  section,  as  they  shall  think  fit  and 
reasonable ;  and  all  the  tolls  or  duties  which  shall  be 
collected  or  i*eceived,  the  necessary  charges  of  collect- 
ing the  same  being  first  deducted  shall  be  applied  to 
repair  and  keep  up  the  said  road,  and  if  not  wanted 
for  that  uie,  to  such  other  use  for  the  benefit  of  the 
works  undertaken  or  to  be  undertaken  by  the  corpor- 
ation ;  and  then  it  gives  a  power  of  distress  and  sale 
for  levying  the  tolls.  Now  let  us  observe  here,  that 
the  Inland  Corporation  was  maintained  not  as  a  public 
body  for  its  own  advantages  like  the  canal  company. 
It  was  a  great  company  constituted  for  a  great  public 
object;  it  was  supported  by  taxes  laid  on  the  public, 
80  as  to  create  a  fund  to  carry  out  the  project,  and 
there'fore  not  a  farthing  was  to  be  laid  out  for  the 
benefit  of  the  Inland  Navigation  Corporation,  but  all 
was  to  be  laid  out  for  the  works  themselves.  Let  me 
here  mention  also  that  this  is  the  more  important 


became  it  appears  finom  the  pleading  before  as  that 
the  piece  of  road  here  was  one  of  the  very  pieces  of 
ground  for  which  this  enactment  was  made.  This  was 
the  state  of  the  law,  previous  to  the  passbg  of  the 
Grand  Canal  Act,  at  the  time  these  tra^  ways 
were  vested  in  the  corporation  for  public  purposes. 
There  can  be  no  rea«o:iable  doubt  then,  whether  we 
consider  the  language  of  the  statute,  or  the  facts  that 
the  track- way  was  one  of  the  highways  of  the  king- 
dom, and  that  the  erection  of  turnpikes  was  toleraled 
only  by  reason  of  the  necessity  of  securing  a  fund  for 
the  repair  of  the  road.  I  find  nothing  in  the  II  &  12 
G.  IIL,  which  militates  against  this.  Even  withoat 
the  aid  of  modem  authorities,  I  would  not  hesitate  to 
hold  that  as  soon  as  the  grand  canal  opened  for  traffic, 
and  turnpikes  were  raised,  it  became  at  once  iu  every 
part  of  it  a  public  highway  in  dedication,  over  which 
sll  subjects  of  the  king  had  free  right  of  passages  at 
all  times,  and  it  could  not  be  sud  to  be  in  the  excia- 
sive  possession  of  the  company.  The  acts  also  of  the 
company  are  evidence  of  a  dedication.  Are  we  to 
hold  that  what  till  then  was  unquestionably  a  poblic 
road  was  by  force  of  that  Act  rednoed  to  a  private  i  oad, 
and  the  public  denuded  of  rights  which  they  had  en- 
joyed, and  for  which  they  had  paid?  It  u  said  that 
the  tolls  here  are  to  be  for  the  benefit  of  the  share- 
holders. But  it  is  averred  in  the  return  that  this 
trackway  had  never  been  repaired  by  grand  jury  pre- 
sentment, and  this  being  the  ordinary  coiir^^e,  therefore 
the  trackway  could  not  be  a  highway.  This  leads  me 
to  say  a  word  as  to  the  jurisdiction  of  grand  juries 
over  public  roads.  At  common  law  the  obligation 
vested  in  the  parishes,  and  this  continued  iu  fail  force 
till  the  institution  of  the  grand  jury  system,  which  I 
believe  derives  its  origin  in  the  10th  Car.  1.  Now 
the  object  of  that  was  not  to  annul*  but  to  supt^nsede 
it  by  providing  a  more  effectual  means  of  repair.  But 
even  the  public  roads  were  not  exempt  from  graad 
jury  supervision.  Accordingly  by  17  G.  IIL,  c  50, 
the  treasurer  of  the  road  might  be  summoned  before 
the  grand  jury,  and  examined,  and  if  money  was  foond 
to  be  in  the  treasurer's  hands,  the  grand  jury  was 
entitled  to  make  an  order  to  have  it  expend^  on  the 
repair  of  the  road.  Then  we  have  the  36th  G.  Ill*, 
c  55,  (Ir.)  section  87  of  which  enacts  that  nothing  in 
the  Act  contained  '*  shall  extend  or  be  construed  to 
extend  to  take  away  from  any  grand  jury,  the  power 
or  the  obligation  of  repairing  any  turnpike-road  witbio 
their  counties,  but  that  every  such  tm-npike-road  may 
be  repaired  or  widened,  or  footpaths  made  thereto  in 
like  manner  and  under  the  like  regulations  as  if  that 
Act  had  not  been  made.  It  is  true  that  that  Act  Is 
not  applicable  to  the  county  of  Dublin,  but  it  is  a 
strong  legislative  declaration,  that  making  a  road  a 
tarnpike-road  does  exempt  it  from  grand  jury  saper- 
vision ;  but  this  suj^erxision  is  not  to  be  exerdsed 
unless  the  road  is  in  a  bad  state  of  repair.  [His  Lord- 
ship then  i-eferred  to  The  King  v.  Netherthong;  the 
King  v.  Oxfordshire;  and  the  Queen  v.  Brightside 
Bierlow,  and  continued.]  Sueh  being  the  state  of 
the  law  at  the  time  of  the  passing  of  the  Rathmioes 
Improvement  Act,  by  the  iucoi-poration  of  the  Tonrus 
Imi  r  jvemeut  Act,  the  management  of  all  streets  was 
transferred  to  the  Commissioners.  The  inhabitants 
of  the  district  wera  exempted  from  grand  jur\'  cessi 
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and  the  Commissioners  by  section  49  were  declared 
gnilty  of  a  misdemeanour  for  refusing  or  neglecting  to 
repair  any  pnblic  highway  within  the  limits  of  the 
special  act,  and  by  section  50th  it  was  enacted  that 
the  tmstees  of  any  tampike-roafl  shonld  not  collect 
any  toll  upon  any  road  within  the  limits  of  the  special 
Act,  or  lay  out  any  money  thereon.  In  consideration 
of  the  township  bdng  made  chargeable  with  the  cost 
of  making  and  maintaining  the  roads,  bridges  and 
other  works  which  the  Commissioners  were  authorized 
to  maintain  and  make  within  the  district,  it  is  enacted 
by  section  28  of  the  Rathmines  Improvement  Act, 
that  the  district  shonld  not  be  chargeable  with  the 
cost  of  making  or  maintaining  any  other  like  works 
within  the  county  or  barony,  save  and  except  those, 
the  cost  of  which  under  st.  7  &  8  Vic,  c.  106,  are 
chargeable  upon  the  county  at  large.  3y  the  Rath- 
gar  Improvement  Act  of  1 862,  25  Vic,  c  xxv.,  (loc 
&  pers.)  the  Commissioners  are  still  more  sedalously 
invested  with  jurisdiction  over  the  roads  in  their  town- 
ship. Section  23  ot  that  Act  enacts  that ''  the  grand 
jury  of  the  county  of  Dublin,  shall  not  have  any  juris- 
diction, power  or  authority  with  respect  to  the  making 
or  maintaining  of  any  road  or  bridge  within  the  dis- 
trict, but  all  roads  and  bridges  within  the  district, 
8!iall  be  made  and  maintained  by  the  Commission- 
ers at  the  cost  of  the  district,  and  the  grand  jury  shall 
not  have  any  jurisdiction,  power,  or  authority,  with 
respect  to  any  other  works  within  the  district,  and  by 
section  24,  the  Commissioners  are  to  have  the  like 
jurisdiction,  power  and  authority  as  to  making  and 
maintaining  roads  and  bridges  within  the  district  as 
by  sututes  6  &  7  Wm.  4,  c  1 16,  and  7  &  8  Vict, 
c  1 06  are  vested  in  the  grand  j ury-  Such  then  being 
the  state  of  the  law,  little  more  is  required  than  a 
calm  consideration  of  it  to  lead  ns  to  a  conclusion  as 
to  the  invalidity  of  this  return.  Many  cases  have 
been  cited:  from  them  all  it  appears  to  me  that  we 
most  hold  this  to  be  a  highway,  and  that  not  the  less 
80  because  there  is  a  turnpike  on  it.  We  need  not 
consider  whether  section  50,  as  to  the  collection  of 
tolls  empowers  the  Commissioners  to  collect  tolls;  be 
that  as  it  may,  the  duty  of  the  Commissioners  as  it 
mpp<'ars  to  me,  is  to  repair  the  road. 

U'Brieh,  J.*-There  are  two  principal  questions  in 
this  case.  It  is  not  my  intention  to  discuss  the  va- 
rious matters  which  are  stated  in  the  pleadings.  I 
agree  with  my  brother  Hayes's  observations  in  respect 
to  them,  and  I  think,  notwithstanding  their  complica- 
tion, we  are  in  a  position  to  decide  the  questions  aris- 
ing in  the  case.  One  is,  whether  the  commissioners 
must  repair  the  road  in  qaestion;  the  next  is,  whether 
the  writ  of  mandamus  b  the  proper  remedy?  Even 
if  we  were  now  to  co.isider  whether  we  should  make 
the  conditional  order  absolute,  I  shonld  come  to  the 
conclusion  that  it  was  a  proper  case  for  a  mandamus. 
Gmting  that  there  is  another  remedy,  I  believe  the 
gea«ral  principle  will  be  found  collected  in  Tapping  on 
Mandamus,  pages  24,  25,  that  though,  as  a  general 
rule,  a  mandamus  will  not  issue  where  there  is  another 
equally  effectual  remedy,  yet  it  will  issue  where  the 
remedy  is  not  equally  convenient  Now,  what  will 
be  the  result  of  the  judgment  on  mandamus  for  the 
Crown?  That  the  commissioners  will  be  directed  to 
do  the  act  requii*ed.    In  the  case  of  au  indictment  the 


only  result  will  be  a  fine.  It  is  true,  that  the  fine 
may  be  applied  in  the  repairs.  It  is,  therefore,  to  be 
considered  that  the  application  here  is  by  the  Crown, 
not  by  an  individual,  or  by  even  a  public  ofiicer;  but 
here  is  an  application  by  the  Crown  to  compel  the 
Commissioners  to  do  a  duty  which  is  thrown  on  them 
by  the  Act  of  Pariiament  I  shall  refer  to  a  case  on 
this  very  subject;  I  allude  to  The  Queen  v.  The  Bris- 
tol Dock  Company  (2  Q.  B.  64.)  In  that  case  the 
writ  issued,  and  a  return  was  made  to  it,  and  upon 
the  argument  on  the  return,  one  objection  taken  was 
that  the  mandamus  was  not,  and  that  an  indictment 
was,  the  proper  remedy  in  the  cane.  Here  is  Lord 
Denmau's  judgment  npon  that  particular  point,  **  On 
argument,  objection  was  taken  to  the  writ,  because  it 
only  enjoined  the  doing  that  for  omitting  which  the 
company  are  liable  to  indictment  *Bnt  we  think,  even 
if  such  an  objection  did  not  come  too  late  after  the 
writ  has  icsued,  that  it  is  entitled  to  no  weight.  Those 
who  obtain  an  Act  of  Parliament  for  executing  great 
public  works  are  bound  to  fulfil  all  the  duties  thereby 
thrown  npon  them,  and  may  be  called  upon  by  thia 
Com  t  so  to  do.  If  this  breach  of  contract  causes  a 
pnblic  nuisance  aUo,  that  cannot  dispense  with  the 
necessity  of  a  specific  performance  of  the  obligation 
contracted  by  them."  Here  the  commissioners  assume 
to  themselves  the  duty  which  these  Acts  impose.  I 
think,  therefore,  that  that  authority,  and  those  cited  in 
Tapping  at  the  page  which  I  have  mentioned,  show 
that  the  objection  cannot  be  sustained  even  if  it  were 
open,  as  to  which  I  see  great  difficulty  once  the  writ 
has  been  granted.  However,  the  other  question  is  one 
which  it  is  perfectly  open  to  the  parties  to  raise  here, 
namely,  whether  this  is  a  hij^hway,  the  obligation  to 
repair  which  is  thrown  on  the  commissioners?  Now, 
the  first  Act  to  which  I  shall  refer  is  the  General 
Towns  Improvement  Act  of  1847,  which  is  incorpc- 
rated  in  the  two  special  Acts.  The  third  section  of 
that  Act  coDtains  these 'words:  **The  wonl  *  street' 
shall  extend  to  and  include  any  road,  square,  court, 
alley,  and  thoroughfare  within  the  limits  of  the  special 
Act,"  and  the  47th,  48th,  and  49th,  are  the  sections 
which  bear  more  immediately  on  the  question  in  the 
case  The  47th  says  that  *Hhe  management  of  all 
the  streets,  which  at  the  passing  of  the  special  Act 
are  or  which  thereafter  become  public  highways,  and 
the  pavements  or  other  materials,  as  well  in  the  foot- 
ways as  cairiageways,  of  such  streets,  and  all  build- 
ings, materials,  implements,  and  other  things  provided 
for  the  purp'>ses  of  the  said  highways,  by  the  surveyors 
of  highways,  or  by  the  Commissioners,  shall  belong  to 
the  Commissioners."  And  section  48  says  that ''  The 
Commissioners  aud  none  others,  shall  be  the  surveyors  of 
all  highways  within  the  limits  of  the  special  Act,  and 
within  those  limits  shall  have  all  such  powers  and 
authorities,  and  be  subject  to  all  such  liabilities,  as 
any  surveyors  of  highways  are^  invested  with  or  sub- 
ject to  by  virtue  of  the  laws  for  the  time  being  in 
force;  and  the  inhabitants  of  the  district  within  the 
said  limits  shall  not  in  respect  of  any  lands  situate 
within  the  said  district,  be  liable  to  the  payment  of 
any  highway  rate,  grand  jury  cess,  or  other  payment 
in  respect  of  making  and  repairing  roads  within  the 
other  parts  of  the  parish,  township,  barony,  or  place 
in  which  the  said  district  or  any  part  thereof  is  situate," 
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This  was  an  Act  of  Parliament  intended  to  apply  both 
to  England  and  to  Ireland.     It  b  certainlj  a  very  in* 
convenient  mode  of  legislation,  because  words  and 
phrases  are  nsed  in  a  general  Act  of  this  sort,  which 
are  wholly  inapplicable  to  the  state  of  things  in  Ire- 
land.     So  that  what  we  mnst  do,  unless  there  is 
something  manifestly  repugnant,  is  to  apply  it  so  fiar 
as  the  state  of  things  in  Ireland  enables  us  to  do.    A 
good  deal  of  stress  was  laid  by  Mr.  M^Donongh  on 
the  phrase  **  surveyors  of  highways,'*  and  on  the  fact 
that  no  such  office  was  known  m  Ireland.    Be  it  so: 
the  result  is  that  the  provisions  as  to  surveyors  of 
highways  do  not  apply  to  Ireland;  but  the  substantial 
part  of  the  section,  that  relating  to  the  management 
of  streets,  and  the  vesting  of  pavements  and  materials, 
&c,  in  the  Commissioners,  does  apply:  as  also  that 
part  of  section  48  which  exempts  the  inhabitants  of 
the  district  irom  payment  of  highway-rate  and  grand 
jury  cess.      Then  comes  section  499  enacting  that 
*'  the  Commissioners  ^hall  be  deemed  guilty  of  a  mis- 
demeanour fbr  refusing  or  neglecting  to  repair  any 
public  highway  within  the  limits  of  the  special  Act, 
and  shall  be  liable  to  be  indicted  for  such  misdemeanour 
in  the  same  manner  as  the  inhabitants  thereof,  or  of 
any  parish,  township,  or  other  district  therein,  were 
liable  Lefore  the  passing  of  the  special  Act.'*    That 
seems  to  me  to  pnt  the  remedy  by  indictment  against 
the  Commissioners  on  the  same  footiug  as  the  remedy 
by  indictment  against  the  inhabitants.  Well,  J  believe, 
in  the  recollection  of  any  one  no  such  thing  was  known 
as  an  indictment  against  the  inhabitants  of  a  parish  in 
this  country*  and  I  think  if  there  was  an  indictment 
against  the  Commissioners  to  be  supported  by  this 
section  alone,  it  would  be  very  difficult  to  maintain  it. 
Well,  we  now  come  to  the  Rathmtnes  Improvement 
AcU  which  incorporates  the  general  Towns  Improve- 
ment Act,  and  section  28  recites  the  transfer  of  the 
powers  of  the  grand  jury  to  the  Commissioners.     It 
is  said  (hat  this  cannot  apply  in  the  present  case, 
because  in  point  of  foot  the  grand  jnry  never  presented 
for  or  inteifered  with  this  road,  but  on  looking  at  the 
28th  and  33i-d  sections  of  the  Rathmines  Act,  and 
the  corresponding  sections  of  the  Rathgar  Act,  it  is 
manifest  that  though  their  effect  was  to  transfer  to  the 
Commisffioners  all  the  powers  of  the  grand  jury,  there 
is  nothing  to  limit  their  powers  to  what  the  grand 
jnry  had.    The  Commissioners  had  had  by  the  general 
Act,  the  fullest  powers  to  manage  all  streets  within 
their  di^itrict.     The  grand  jury  had  certainly  nothing 
to  do  with  this  particular  road,  but  there  is  nothing 
in  the  28th  section  of  the  Rathmines  Act  either  ex- 
pressly or  by  implication  to  shew  that  the  Commis- 
stoucrs  are  only  to  deal  with  the  roads  which  the  grand 
jury   had.    Then  the  question  is,  is  this  a  road  the 
repairing  of  which  is  cast  on  the  Commissioners?    In 
my  opinion  it  is.     The  state  of  the  law,  the  several 
Acts  of  Parliament  relating  to  the  canal  company  have 
been  fully  stated  by  my  brothers.    I  shall  only  refer 
to  one,  the   21  &  12  G.  3,  c.  31  (Ir.).    The  33rd 
section  of  it  allows  the  company  to  erect  turnpikes  on 
their  trackways,  and  to  take  tolls,  and  section  34  pro- 
Tides  "  that  such  toll  shall  be  paid  only  at  one  gate 
and  bnt  once  in  any  one  day ;  and  that  no  road  which 
is  now  public  shall  be  thereby  obstructed."    That 
provision  aa  to  public  roads  not  being  obstructed  can- 


not be  relied  on  as  drawing  any  distinction  between 
the  trackway  and  public  ro^ds;  bnt  the  legislatoi-e 
gave  the  public  a  right  to  use  that  as  a  highway,  pro- 
vided they  paid  a  tolL      The  power  of  the  Company 
is  limited  to  the  amount  of  the  toll,  and  to  its  being 
paid  but  once.      Subject  to  those  provisions,  I  thhik 
the  Company  had  a  right  to  the  road,  and  I  thiuk  it 
is  a  public  road  within  the  meaning  of  those  sobse- 
qnent  Acts.      What  is  the  definition  of  a  highway? 
A  very  short  definition  will  be  found  in  the  note  to 
DovoiUm  T.  Paifne^  (2  Sm.  L.  C.  128).     It  is  there 
said,  *^  A  highway  is  a  passage  which  is  open  to  all 
the  king*s  subjects."     The  writer  goes  on  to  say: 
'« Mr.  WeUbeloved  defines  it  to  be  a  thoroughfare; 
but  there  are  still  doubts  whether  a  highway  most 
necessarily  have  been  originally  a  thoroughfare;  and 
it  seems,  at  all  events,  that  if  a  highway  were  stopped 
at  one  end,  so  as  to  cease  to  be  a  thoronghfare.  it 
would  in  its  altered  state  continue  a  highway— per 
Patteson,  J.,  Rex  v.  Marquis  of  Downahirt,  (4  A.  & 
E.  713).     However,  I  have  adopted  the  above  defi- 
nition as  the  safest;  since,  whether  or  no  a  passage  to 
be  open  to  all  the  king's  subjects  need  be  a  thorongh- 
fare, it  is  clear  that  every  passage  which  is  open  cle 
jure  to  all  the  king's  subjects,  must  be  a  highwaj." 
That  this  is  a  highway  to  which  the  public  have  a  right 
to  resort,  is  clear,      lliat  case  in  15th  Q.  B.,  689-  Is 
decisive  on  that  proposition.      It  will  be  ob^rved  in 
reading  the  judgment  of  Lord  Campbell  and  of  the 
otherjudgesof  the  Court,  that  they  held,  that,  the 
fact  of  the  party  who  dedicated  the  road,  having  a  toll 
on  it  does  not  prevent  it  from  being  a  highway. 
Upon  that  state  of  things,  what  Is  the  reason  why 
these  parties  should  not  be  bound  to  repair?     Is  it 
the  fact  that  the  Canal  Company  receiving  the  toll 
may  be  the  party  primarily  liable.     That  may  be;  bnt 
the  Commissioners  are  answerable  to  the  Crown,  and 
if  the  Canal  Company  have  received  tolla,  and  are 
bound  to  keep  the  road  in  repair,  it  is  open  to  the 
Commissioners  to  proceed  against  them.     Upon  these 
grounds,  I  think  that  our  judgment  should  be  for  the 
Crown. 

Lefbot,  C.J. — On  the  first  question  in  this  case,  I 
am  of  so  doubtful  an  opinion,  namely — whether  a 
mandamns  would  lie,  that  1  would  rather  codcof 
with  my  brother  Fitzgerald,  for  the  purpose  of  leaving 
it  an  open  question  to  have  more  consideration  thsn 
it  has  had  from  me.  The  inclination  of  my  mind  is 
to  follow  the  doctrine  laid  down  by  Lord  Mansfield  iu 
the  case  cited  by  my  brother  Fitzgerald.  On  that 
part  of  the  case  I  give  no  definite  opinion,  but  1  concur 
for  the  present  in  the  view  taken  by  my  brother 
Fitzgerald.  With  respect  to  the  main  qnestion 
whether  this  was  a  public  road,  the  duty  of  maiatain- 
ing  which  was  thrown  on  the  Commissioners,  because 
it  was  a  public  road,  I  mnst  say,  if  I  were  to  go 
into  the  case  as  I  should  desire  to  do,  I  could  do  little 
more  than  take  the  line  and  follow  the  course  which 
has  been  so  clearly,  and,  in  my  mind,  so  satisfactorily 
taken  by  my  brother  Fitzgerald,  leading  to  the  con- 
clusion which  he  came  to,  and  in  which  I  folly  concur, 
that  this  was  not  a  highway,  within  the  meaning  of 
either  the  special  Act,  or  the  Towns  Improvement 
Act.  The  ground  npon  which  it  has  been  argued 
that  this  was  a  public  road,  was  by  speaking  of  a 
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dedication, — a  dedication  created  by  the  Act  of  Par- 
liament or  anthorised  by  it,  and  acted,  upon,  or  created 
by  the  Company  plmo  jure^  having  got  the  property, 
the  land,  which  they  have  by  their  Act  dedicated  to 
the  pnblic.  Well,  now,  with  respect  to  the  act  of 
dedicating  it  to  the  public,  and  making  these  track- 
ways pablic  roads,  or  making  it  imperative  on  the 
company  to  contract  or  control  their  absolnte  right 
over  these  trackways;  see  what  the  effect  of  giving 
that  construction  to  the  Act  of  Parliament  would  be. 
It  would  literally  make  it  fdo  de  se.  Can  any  man 
who  ever  saw  the  way  in  which  the  Canal  Company 
carry  on  business  in  respect  to  these  trackways, 
suppose  that  they  could  for  an  hour  carry  on  business 
if  they  were  subject  to  be  interrupted  by  the  general 
use  of  the  public  going  along  the  road,  while  their 
horses  were  drawing  their  boats  by  the  same  road? 
And  while  that  is  going  on,  the  whole  body  of  the 
public  is  to  be  at  liberty  to  take  up  the  trackway  as 
ft  pleases  1  The  object  of  the  Act  of  Parliament  was 
to  give  the  Company  the  power  of  allowing  the  public 
to  use  the  road,  simply  as  a  source  of  revenue,  so  far 
as  they  conveniently  could;  but  they  were  not  forced 
to  relinquish  to  the  public  this  right  of  ownership, 
which  was  essential  to  their  enjoyment  of  their 
property.  The  object  waa  to  aUoir  the  Company 
to  turn  these  tndemkjs  to  account,  for  their  benefit, 
so  far  aa  they  conveniently  could;  and  they  were 
allowed  to  erect  toll>gates  and  take  tolls,  and  with  a 
view  to  raise  a  revenue  so  far  as  they  conveniently 
could,  they  are  allowed  to  open  these  trackways  to  the 
public,  as  often,  and  so  long,  as  they  may  find  it  con- 
venient and  compatible  with  the  carrying  on  of  their 
work.  They  were  obliged  to  make  a  profit  as  far  as 
they  could,  consistently  with  the  Act  of  Parliament, 
but  are  we  to  consider  that  as  a  grant  to  the  public 
of  a  right  which  would  be  totally  inconsistent,  if  it 
were  to  be  carried  out,  with  the  great  principle  of  the 
Act,  which  is  to  benefit  this  great  public  concern,  and 
to  induce  persons  to  engage  in  it  by  giving  them  the 
property  in  these  trackways,  and  enabling  them  to 
make  as  much  profit  as  possible,  not  to  pUce  them  in 
a  state  of  impossibility  of  carrying  on  their  work,  but 
to  give  them  an  additional  advantage?  As  has  been 
observed  by  my  brother  Fitzgerald  there  is  a  plain 
distinction  on  the  face  of  the  Act,  between  the  public 
highways  and  these  trackways.  The  very  provision 
shewmg  this  distinction  is  decisive,  and  therefore  I 
confess  without  repetition ;  and  I  could  not,  without 
repetition,  add  anything  to  the  line  of  argument  which 
he  has  taken,  without  going  further  into  the  case  than 
this,  looking  at  the  object  and  recitals  of  the  Act,  I 
would  that  say  that  it  would  be  giving  it  a  monstrous 
oonatruction  and  making  it  felo  de  m,  if  the  construction 
now  contended  for,  were  to  prevail  I  concur  with 
mj  brother  Fitagerald  tin  amnilnis^ — on  the  first 
question  in  order  that  it  may  remain  open— but  as  to 
the  other  I  have  no  doubt  at  all. 

Ths  Court  being  equally  divided,  Fitzgerald,  J., 
as  the  junior  judge  withdrew  his  judgment  and  there 
was 

Judgment  far  the  Craum. 


Court  ot  Common  )?Iea0« 

r  Reported  by  J.  Field  Jobuloa.  Eiq.,  BftnrUter.aULaw.J 

LiPSETT  V.  BiELL.-*.7aik  16,  19,  80. 
Evidence  of  special  cwtom — Eeplevin. 

The  pldifUifft  in  an  action  of  repletnn,  in  order  to 
prove  the  existence  of  a  custom  in  the  County  Fer- 
managhy  by  which,  in  estimating  the  amount  of  rent 
due  upon  the  number  of  acres  comprised  in  hisfarm^ 
a  public  high  road  which  ran  through  it  ought  to 
he  eocduded^  gave  the  following  evidence: --^C,  a 
tandagent,  and  the  son  of  the  head4andford  of  the 
premises  in  question^  deposed  that  he  knew  of  no 
instance  in  which  a  public  road  waa  charged  for^ 
but  did  not  know  what  was  the  practice  on  the  large 
properties  m  the  county^  and  always  directed  the 
surveyor  not  to  measure  the  road.  Z.,  a  surveyor 
of  six  years*  practice^  stated  that  he  knew  aU  the 
large  estates  in  the  county;  that  he  never  knew  of 
an  instance  in  the  county  in  which  roads  were 
charged  fort  hut  did  not  know  whether^  in  the  cases 
he  referred  to^  there  were  express  agreements^  C, 
a  smrveyoT^  stated  that  he  did  not  know  whether  the 
tenants  paid  for  the  roads  or  not;  that  he  always 
measured  the  roads  separately.  Held,  that  there 
was  no  evidence  of  the  alleged  custom  to  go  to  the 
Jury. 

This  was  an  action  of  replevin.  The  summons  and 
plaint,  besides  the  ordinary  count  in  replevin,  con- 
tained one  for  trover  and  another  for  trespass  in  tak- 
ing and  carrying  away  the  plaintiff's  goods.  The  de- 
fendant pleaded  to  the  first  paragraph,  that  during  all 
the  time,  &c,  the  plaintiff  was  tenant  of  a  certain 
dwelling-house  and  lands  to  the  defendant,  under  a 
demise  thereof  at  the  yearly  rent  of  £60  Ids.,  paya- 
ble half  yearly,  and  because  £30  6s.  6d.  of  the  said 
rent  at  the  time  of  the  alleged  taking  was  due  and  in 
arrear  from  the  plaintiff  to  the  defendant,  the  defen- 
dant well  avowed  the  taking  of  the  said  goods,  &&,  as 
a  distress  for  the  said  rent  which  still  remained  due  and 
unpaid.  The  second  defence  traversed  the  conversion 
complained  of  in  the  second  paragraph.  The  third 
defence  was  pleaded  to  the  third  paragraph,  and  was 
in  substance  the  same  as  the  first.  To  the  first  de- 
fence the  plaintiff  replied  that  he  had  the  dwelling- 
house  and  lands  in  the  said  defence  mentioned  as 
tenant  thereof  to  the  defendant  under  a  demise  at  the 
yearly  rent  of  £2  for  each  and  eY&rj  acre,  aud 
so  in  proportion  for  every  lesser  quantity  which 
the  said  lands  might  contain;  and  that  the  lands 
so  demised  -included  29  acres  3  roods  and  18 
perches,  and  no  more,  and  that  the  yearly  rent 
payable  under  the  said  demise  amounted  to  the  sum 
of  £59  14s.  6d.,  and  no  more:  and  that  the  amoant 
of  the  rent  in  arrear  at  the  time  of  the  said  taking 
and  distress  was  the  sum  of  £29  17s.  3d.,  and  no 
more;  and  that  he  was  always  ready  and  willing,  d-c. 
The  plaintiff  also  filed  to  the  third  defence  a  replica- 
tion, which  was  in  substance  the  same  as  that  filed  to  the 
first  The  case  was  tried  before  Chief  Justice  Monahan, 
during  the  sittings  after  Trinity  Term,  1863.  The 
plaintiff  read  in  evidence  a  lease  of  the  22nd  of  Janu- 
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ary,  1868,  for  seven  years,  reserving  an  acreabia  rent 
of  £2  an  acre;  and  the  only  question  at  the  trial  was 
whether  a  public  high  road,  which  ran  throagh  the  lands 
should  be  calculated  in  estimating  the  acreage  of  the  de- 
mised premises.  It  appeared  that  the  demised  pre- 
mises consbted  of  a  dwelling-house  and  small  demesne 
in  the  County  Fermanagh,  and  it  vtm  contended  on 
tlie  part  of  the  plaintiff  that  by  the  custom  of  that 
county  the  tenant  was  not  liable  to  pay  for  the  public 
roads  running  through  his  farm.  The  following  evi- 
dence was  given  on  the  part  of  the  plaintiff  o^  the 
existence  of  this  custom.  Mr.  Ghartres,  a  land  agent, 
stated  that  he  knew  of  no  iustauco  in  which  a  public 
road  was  charged  for  or  measured  on  the  occupying 
tenant,  but  said  that  ho  did  not  know  what  the  prac- 
tice was  on  Lord  £uniskillen^s  and  other  large  proper- 
ties in  the  county,  and  that  he  always  directed  the 
surveyor  not  to  measure  the  road.  Patrick  Leonard, 
a  surveyor  of  six  yeaiV  practice,  stated  that  he 
he  knew  all  the  large  estates  in  the  County  Ferma- 
nagh, that  he  never  know  of  a  single  instance  in  the 
county  in  whi'^h  roads  were  charged  for;  that  the  te- 
nants never  paid  for  roads,  but  he  did  not  know  whether 
in  the  cases  he  referred  to  there  were  any  express 
agreements.  Hugh  Clifford,  a  surveyor,  stated  that 
he  did  not  kuow  whether  the  tenants  paid  for  the 
roads  or  not;  that  he  always  measured  the  roads  se- 
parately. Defendant's  counsel  objected  to  the  admis* 
sion  of  this  evidence,  on  the  ground  that  it  tended  to 
contradict  an  instrument  under  seal.  At  the  close  of 
the  plamtiff's  case,  counsel  on  behalf  of  the  defendant 
called  upon  the  learned  Chief  Justice  to  direct  a  vei^ 
diet  for  the  defendant,  on  the  grounds  that  the  evi- 
dence of  custom  was  inadmissible,  and  even  if  admis- 
sible, was  insufficient  to  prove  the  existence  of  the 
custom  relied  on  by  the  plaintiff.  This  his  Lordship 
refused  to  do;  and  the  defendant  then  went  into  his 
case,  and  gave  evidence  to  disprove  the  existence  of 
the  custom.  At  the  close  of  the  case  the  learned 
Chief  Justice,  in  his  charge,  toM  the  jury  that  in  the 
absence  of  custom  the  plaintiff  was  liable  to  pay  for 
the  road  which  was  included  in  and  passed  by  the 
lease,  and  left  to  the  jury  the  question  whether  there 
was  such  a  custom  in  the  County  Fermanagh  as  the 
plaintiff  relied  on.  The  jury  found  that  such  a  cus- 
tom did  exist,  and  the  learned  Chief  Justice  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  the  de- 
fendant to  move  to  have  the  verdict  entered  for  him  if 
the  Court  above  should  be  of  opinion  that  the  learned 
Chief  Justice  should  have  rejected  the  evidence  of  the 
alleged  custom,  or  should  have  held  that  there  was 
not  sufficient  evidence  of  the  existence  of  the  custom 
to  bo  submitted  to  the  jury.  A  conditional  ordei  was 
accordingly  obtained,  against  which 

Jan.  16.— jBd/ry,  Q.G.,  (with  him  Sidney,  Q.C.,) 
showed  cause. — An  inference  maybe  raised  on  Clifford's 
evidence.  Leonardos  evidence  was  very  strong  to  go  to 
the  jury — **  Lessors  should  protect  themselves  by  ex- 
press stipulation  against  the  disputes  which  are  caused 
by  an  inaccurate  admeasurement  of  the  land  comprised 
in  the  lease." — Furlong's  Landlord  and  Fenaui,  389. 
The  evidence  of  the  custom  was  properly  received. — 
WiggUswofih  v.  DaUison  (1  Smith's  L.  C,  520); 
Mancey  v.  Dennis  (1  H.  &  N.,  216);  Brown  v. 
Byrne  (3  £1.  <&  BL,  703).  The  only  question  is,  if 
there  was  evidence  to  ga  to  the  jury. 


Dot08tt  Q.C,  and  Purcell  in  suport  of  the  rule 
— ^The  evidence  was  inadmissible.     It  was  iwnght  to 
establish  something  inconsistent  with  the  deed.     No 
parol  or  extrinsic  evidence  is  admissible  to  vary  a 
written  document.    In  the  notes  to  WigglesworA,  v. 
Dallison^  cited  on  the  other  side,  it  is  laid  down  that 
**  such  evidence  is  only  receivable  when  the  incident 
which  it  is  sought  to  import  into  the  contract  is  con- 
sistent with  the  terms  of  the  written  instrument."— 
Taylor  on  Evidence,  s.   1064;  Spartali  v,  Bernecke 
(10  C.  B.,  212);  Malcolmaon  v.  Morton  (11  Ir.  Law 
Rep.,  230);  Trueman  v.  Loder  (11  A.  &  £.,  597); 
There  are  Conyngham  acres,  plantation  acres,  and 
statute  acres  in  the  country,  and  the  Courts  have  de- 
cided that  evidence  of  any  but  statute  acres  will  not 
be  received.     It  is  not  admissible  to  go  into  evidence 
of  what  *'  per  acre  "  means.    There  b  also  a  qualifi- 
cation attached  to  the  rule  at  the  end  of  the  notes  to 
fViggUsworth  ▼.  DaUiaon-^*'  it  is  only  on  the  ground 
that  the  parties  who  made  the  conti-act  are  both  cognizant 
of  the  usage."      [^Monahan^  C.  J. — It  is  supposed 
that  both  parties  are  cognizant:  if  there  was  a  eon* 
tract  made  in  Liverpool,  where  there  is  a  usage,  a 
merchant  who  came  there  the  day  before,  and  did  not 
know  of  that  custom,  would  be  bound  by  it.    If  the 
usage  was  general  in  the  county,  nobody  would  be- 
lieve that  the  party  did  not  know  it,  and  I  was  not 
asked  to  leave  a  question  on  that  to  the  juiy.    The 
fact  of  a  man  swearing  that  he  did  not  know  of  the 
usage  would  not  be  conclusive  if  it  were  proved  to 
generally  exist.]    As  to  what  constitutes  a  custom, 
custom  is  defined  to  be  a  usage  which  has  obtained 
the  force  of  law.    Among  the  various  requisites  one  is 
certainty.— 7>«on  v.  Smiik  (9  A.  &  E.  421);  Rogm 
V.  Blenttm  (10  Q.  B.,  26);  BkweU  v.  Tregonning 
(3  A.  &  E.,  554);  Padwick  v.  Knight  (7  Ex.,  854). 
[JlfoaoAan,  C.J. — What  uncertainty  is  there  in  this 
custom?]      It  does  not  extend  over  the  district;  it 
must,  have  continued  from  time  immemorial.     {^Ball, 
J^a^That  amounts  to  this,  that  if  the  origin  of  it  can 
be  shown,  it  is  not  a  custom.]     It  must  be  compnl- 
sory  on  every  pei*3on  in  the  district,  and  not  optional. 
It  must  be  strictly  proved;    the  plaintiff  must  go 
the  length  of  establishing  that  the  road  did  not  pass. 
Herbert  v.  Kennan  (7  Ir.  Jur.,  43)  was  a  well  con- 
sidered decision.     Land  bordering  on  the  highway  is 
presumed  to  belong  to  the  adjoining  owner,  and  if 
be  owns  lands  on  both  sides,  the  presnmption  is  that 
he  owns  the  whole  road. — Starkie,  408;  Lord  v. 
Commissioners  of  Sydney  (12  Moore's   P.  C.  Cases, 
473).    The  same  holds  as  to  a  river.     There  is  no 
evidence  of  a  custom  at  all  in  this  instance:  there  'n 
evidence  of  individual  instances.     There  is  no  witness 
who  swears  that  there  is  a  custom  within  the  county* 
Chartros,  the  land-agent,  says  he  knows  of  no  instance 
in  which  a  road  is  charged  for.     That  is  no  evidence. 
We  might  say  we  knew  of  no  instance.     He  always 
directed  thu  surveyor  not  to  measure  the  road ;  that  is 
hid  practice.     So  far  from  proving  the  custom,  it 
proves  the  contrary,  because  if  the  custom  existed  it 
would  not  be  necessary  Jo  do  this.     Why  was  he  not 
asked  of  the  existence  of  a  custom?     [^Keogh,  J. — 
Suppose  there  are  a  hundred  estates  in  Fermanagh, 
and  that  he  went  through  the  whole,  and  found  it 
was  so  in  every  instance?]     But  going  through  foor- 
<  eighths  would  not  do.     IKeogh,  J^.— Would  it  not  be 


THE  IRISH  JURIST. 


317 


some  evidence?  Monahan,  C.J.  —  How^  can  ho 
prove  the  existence  of  the  custom  bat  by  giving  in- 
stances?] He  does  not  tetl  you  the  custom  existed 
before  him.  There  is  nothing  in  Clifford's  evidence. 
The  defendant  was  examined.  [J/omzAan,  C  J. — 
A  new  trial  ia  never  granted  because  the  verdict  was 
against  the  Weight  of  evidence  where  the  subject- 
matter  is  of  small  amoont.  There  is  a  rule  to  that 
effect] 

Sidney^  Q-C,  in  reply. — As  to  whether  the  evi- 
dence was  admissible,  there  is  a  distinction  between 
nsage  and  custom.  The  evidence  here  did  not  go  to 
vary  the  written  contract. —  TV  igglestvotih  v.  Dallison 
(I  Smith's  L.  G.,  529,  533);  Button  v.  Warren  (I 
M.  &  W.,  466);  Smith  v.  WUson  (3  B.&  Ad.,  732). 
A  thousand,  as  applied  to  rabbits,  meant  twelve 
hundred.  That  case  is  recognized  in  Chant  v.  Mad- 
dox  (15  M.  &  W.,  737),  which  appear  to  be  the 
strongest  case  on  the  subject.  Piatt,  B.,  says  the 
evidence  amounts  to  no  more  than  translating  the 
contract— ifyer*  v.  Sari  (30  L.  J.,  Q.  B.,  N.  S., 
9).  '  lliere  is  no  class  of  cases  where  there  are  so 
many  annexed  incidents  as  contracts  between  land- 
lord land  tenant.  If  a  mei*chant  sells  so  many  yards 
of  clotb,  there  is  a .  selvage  or  edging  which  is  not 
charged  for.  So  a  hundred  eggs  means  a  hundred 
and  twenty-six;  a  hundred  apples  means  a  hundred 
and  twenty;  a  dozen  loaves  means  thirteen. — Dolby 
V.  Hirst  (1  B.  &  B.,  224).  A  usage  by  a  landlord 
to  pay  the  tenant  compensation  is  a  reasonable  usage, 
and  it  was  held  that  such  being  a  mere  usage  of  the 
neighbourhood,  need  not  be  a  custom,  and  need 
not  be  immemorial. — Legh  v.  Hewitt  (4  East  154) 
was  referred  to  and  recognized.  [BaU^  J. — The 
reporter  of  the  marginal  note  seems  to  have  taken  a 
great  liberty  with  the  ji^gment.]  This  case  adopts 
that  case  in  4  £ast,  and  the  evidence  shows  that 
there  was  not  immemorial  evidence.  [Ball^  J. — Do 
you  find  that  as  a  dictum  or  decision  in  any  other 
case?]  No.  Senior  v.  Armgtage  {I  EoM's^.  P.,  191). 
Was  there  any  evidence  to  go  to  the  jury?  Mr. 
Chartres  is  agent  to  hb  father ;  therefore  we  have  the 
agent  of  the  head- landlord  of  this  very  farm,  who  al- 
ways directs  the  surveyor  not  to  measure  the  road. 
That  is  some  evidence.  [^Ball^  J, — That  is  only  evi- 
dence of  his  own  practice.  Five  or  six  landlords  in 
the  County  Fermanagh  are  but  as  a  drop  of  water  in  < 
the  ocean.]  He  knows  of  no  instance  i.i  which  the 
public  road  is  charged  for.  It  is  not  necessary  to 
take  a  whole  county.  I  do  not  know  where  the  line 
will  be  drawn.  It  must  be  a  question  for  thejjry. 
[^Monahan,  C,  J. — This  man  does  not  appear  to  have 
any  other  property,  and  it  does  not  appear  whether 
be  held  this  as  fee-simple,  or  as  tenant  to  somebody 
else,  and  so  there  b  no  way  of  showing  whether  this 
applied  to  anything  but  his  own  property.]  The  evi- 
dence would  amount  to  this:  I  am  agent  for  several 
townlaifda,  also  for  the  very  lands  the  subject-matter 
of  this  contract  I  know  of  no  instance,  &c.  He 
then  states  that  he  always  directs  the  surveyor  not  to 
ineasare  the  road,  Leonard's  evidence  b,  that  he 
knows  all  the  large  estates  in  the  county:  the  tenant 
never  pays  for  the  roads.  Cur,  adv.  vuU. 

Jan,  30. — MoNAHAN,  C.  J. — ^This  cisc  comes  on  a 


question  reserved  by  me  at  the  trial.  The  action  was  one 
of  replevin  for  improperly  distraining  cattle.  The  case 
of  Bell  was  that  half  a  yearns  rent  was  due  £30  6s. 
6d.  The  plaintiff  said  thai  the  half-year's  rent  waa 
only  £29  17s.  3d.;  that  he  tendered  it  before  the  dis- 
tress was  made.  The  only  question  was,  whether  a 
public  high  road  that  ran  through  the  lands  was  to  be 
measured  upon  the  tenant  in  calculating  the  rent. 
The  lease  was  in  the  common  form,  yielding  and 
paying  therefor  and  thereout,  &c,  and  it  was 
conceded  that  if  the  road  was  not  to  be  measured,  the 
lesser  rent  was  all  that  should  be  paid.  The  lease 
was  a  lease  for  seven  years.  I  was  of  opinion  at  the 
trial  that  by  the  construction  of  the  lease  this  road 
passed  under  the  demise,  and  became  the  property  of 
the  tenant;  that  the  rent  was  reserved  out  of  all,  and 
therefore  that  the  landlord  was  x\f^t  prima  facie^  and 
entitled  to  the  larger  rent  Lipsett  went  into  evi- 
dence to  show  that  according  to  the  custom  it  was 
not  the  custom  for  the  road  to  be  charged  for,  and 
therefore  though  the  road  passed,  the  calculation, 
should  be  merely  for  the  profitable  land.  I  thought 
it  better  to  receive  the  evidence  that  it  was  a  case 
where  evidence  might  be  giver,  to  control  the  contract, 
and  next  I  held  that  there  was  evidence  which  might 
be  submitted  to  the  jury.  The  question  is,  was  I 
right  in  receiving  the  evidence?  and  secondly,  if  I  was 
right,  was  there  such  evidence  as  justified  me  in  sub- 
mitting the  question?  They  gave  in  evidence  the 
lease.  The  plaintiff  was  examined.  He  did  not  prove 
anything  himself;  he  alleged  conversations,  and  said 
ho  always  paid  the  rent  under  protest.  The  man  did 
not  know  anything  of  any  custom  htmsolf^  but  made 
tho  claim.  The  agent  of  the  defendant  said  no  such 
thing  had  occurred  at  all.  The  first  witness,  Mr. 
James  Dix,  did  not  give  any  evidence.  The  next 
witness,  Mr.  Chartres,  a  land-agent  over  property  in 
the  County  Fermanagh,  son  of  the  head  landlord, 
knows  of  no  farm  where  such  b  charged  for;  receives 
£100  a-year;  always  durects  the  surveyor  not  to 
measure  the  road ;  does  not  know  what  b  the  oastom 
on  Lord  Enniskillen's  property.  He  merely  says,  *'  I 
direct  the  bailiff  not  to  diarge."  Therefore,  though 
this  man  proves  that  the  thing  is  not  received,  that  b 
indifferent  No  matter  what  the  general  law  is,  land- 
lord and  tenant  may  contract  as  they  please.  Thb  b 
not  showing  that  where  a  contract  exists,  there  is  a 
custom.  Leonard  knows  all  the  large  estates  in  tl^ 
county;  does  not  know  the  road  ever  to  be  charged 
for;  does  not  know  whether  by  agreement  or  not: 
therefore  that  is  no  evidence.  Then  the  defendnnt 
went  into  evidence,  and  the  substance  of  his  ca^e  is, 
that  so  far  as  he  knows  in  small  farms  the  road  b  not 
charged  for,  but  in  the  large  it  b;  but  he  cannot  state 
whether  that  is  by  contract  or  not  Then  a  grand 
juror  says  that  nothing  which  can  be  called  a  custom 
exists,  but  that  in  all  old  leases  the  road  is  not  charged 
for.  But  no  case  or  instance  was  given  where  road 
is  not  paid  for  where  irtmayaos  by  the  contract  it 
would  be  liable.  Therefore  there  was  no  evidence  to 
go  to  the  jury,  and  it  is  unnecessary  to  form  an  opi- 
nion on  the  very  important  question,  viz.,  whether  if 
a  custom  could  be  shown,  whether  such  a  custom 
would  or  would  not  control  this  contract.  The  cause 
shown  by  the  tenant  must  therefore  be  disallowed. 

RuU  absolute. 
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Court  ot  €xtf^tqtttv. 

CBfpottod  bf  OUvtr  J.  Boika.  BM|.,BMrritter.4tt.Law.3 

Lio  V.  Kbarns. — If  ay  1. 

Ammiami  ofpUadinga  at  the  trial— Common  Law 
Procedure  Ao^  1 853,  a  231. 

To  an  actum  Jor  theconvereion  of  the  goods  of  theplain' 
Hff^thedefe'hdant  pleaded  a  traverse  of  the  conversion 
of  all  the  goods  except  five,  and  as  to  those  five, 
defendant  averred  that  tJ^ey  were  not  the  goods  of 
the  plaintiff, — To  interrogatories  exhibited^  the  de- 
fendants anewer  was  Hkmoise  a  traverse  of  the  con- 
verswn  of  all  the  goods  except  said  Jive  and  no  ouhxs, 
and  that  these  were  not  the  property  of  the  plaintiff. 
On  the  trial  the  defendant  admitted  having  the  posses- 
eionoj  anotherthree  articles,  and  as  to  these^  defendant 
also  denied  that  they  were  the  property  of  the  pUjun- 
tiff;  thereupon^  after  the  defendant's  case  had  dosed, 
defendant  asked  leave  to  amend  the  plea  by  add- 
ing a  traverse  of  the  plaintiff  ^s  property  in  said 
three  ariides;  this  the  learned  Judge  refused,  and 
the  Jury  consequently  found  as  to  those  three  for 
the  plaint  ff.  Held,  that  the  amendment  ought  to 
have  been  allowed. 

Tbjs  case  came  before  the  Ooart  on  cause  shown  by 
the  plaiatiff  against  a  conditional  order  obtained  by 


nov»  or  have  yon  been  a^  any  time,  possessed  of  the 
following  articles,  which  were  the  property  of  the  late 
Robert  Whyte,  «r  any  of  them,  that  is  to  saj,  one 
sofa^  one  easy  chair,  one  dock,  a  double  press,  a  loo 
tabid,  a  spider  tvble,  two  water  barrels?*'  and  ako 
several  other  articles,  amounting  in  all  to  siztj-eight 
in  number.  Her  answer  thereto  was  as  follows:  *'  I 
say  that  I  am  now  possessed  of  the  articles  mentioned 
in  the  said  interrogatoiy,  that  is  to  say,  those  severall/ 
described  as  a  double  press,  loo  table,  and  two  water 
barrels,  and,  save  as  aforesaid,  I  am  not  now,  nor  wis 
I  at  any  time,  possessed  of  any  of  the  articles  specified 
in  the  said  interrogatories.'*  The"  following  is  a  trui> 
script  of  Baron  Fitzgerald's  note  of  the  case: — 

*'Tbe  summons  and  plaint  complained  of  the  con- 
version by  the  defendant  of  certain  goods,  incladiDg, 
amongst  several  others,  a  sofa,  an  easy  chair,  a  dock, 
and  also  a  double  press  or  wardrobe,  a  loo  table^  a  spider 
table,  and  two  water  barrels,  the  property  of  the  plain- 
tiffs as  administrators  of  White.  The  defence  denied 
the  conversion  as  to  all  the  goods  except  the  press,  the 
loo  table,  the  spider  table,  snd  water  barrels,  and  as  to 
them  averred  that  they  were  not  the  property  of  the 
plaintiff.  The  first  witness  examined  on  the  trial  for 
the  plaintiff  was 

**  James  Charles  North.  His  OTidence  was — *  T  tm 
an  ironmonger  in  Gapol -street.  I  knew  the  late  Ro- 
bert White;  he  was  a  customer  of  mine.  He  bought 
goods  in  my  establishment  in  the  latter  end  of  Novem* 


the  defendant  ''that  the  verdict  had  for  the  plaintiff  ber  or  beginning  of  December,  1861.   He  said  he  had 


at  the  Nisi  Prins  sittings  after  last  term  be  turned  into 
a  verdict  for  the  defendant,  and  if  neceisary  that  the 
plea  denying  the  property  of  the  plainti£&  be  amended 
so  as  to  indnde  therein  the  sofa,  the  chair,  and  the 
timepiece  mentioned  in  the  said  verdict,  and  that  there- 
upon that  the  verdict  be  entered  for  the  defendant  pur- 
suant to  the  leave  reserved  by  the  learned  judge  at  the 
trial,  unless,''  &c.  The  action  was  brought  against  a 
Mis.  Keams,  who  was  a  servant  in  the  employment  of 
the  late  Robert  Whyte,  by  his  personal  representative, 
to  recover  certain  articles,  sixty-eight  in  number,  which 
were  alleged  in  the  plaint  to  be  the  property  of  the 
plaintiflb,  and  converted  by  the  defendant  to  her  own 
nse.  The  defence  denied  the  conversion  of  all  the 
goods,  except  merely  a  press,  two  tables,  and  two 
water-barrels;  the  evidence,  however,  on  the  trial. 


went  further  than  the  defence  did,  and  showed  that  f  deceased  speak  of  having  nephews  in  the  country.  I 
there  were  other  three  articles,  namely,  a  sofa,  chair, 
and  dock,  that  were  the  property  of  the  defendant; 
but  the  property  in  those  articles  not  being  denied  in 
the  defence,  though  denied  in  the  evidence,  to  be  the 
property  of  the  plaintiff,  the  counsel  for  defendant  ap- 
plied to  the  learned  judge  who  tried  the  case  (Baron 
Fitzgerald)  after  both  sides  had  closed,  to  amend  the 
pleadings  by  inserting  a  traverse  in  the  defence  of  the 
property  in  those  three  articles  being  the  property  of 
the  plaintiff,  so  as  to  let  the  evidence  so  given  go  to 
the  jury;  this  his  lord;jhip  declined  to  do,  and  the  jurv 
were  constrained  to  find  that  the  sofa,  chair,  and  clock 
were  the  property  of  the  plaintiff,  t'le  plaiut  claiming 
same  to  be  plaintiff's  property,  and  the  defence  not 
denying  it,  in  addition  to  which  the  defendant  did  not 
claim  said  articles  to  be  her  property  in  answers  to 
certain  interrogatories  exhibited  to  her  before  the  case 
came  on  to  be  tried,  the  first  of  which  was,  **  Are  you 


lodgings  at  Sandymonnt,  and  wanted  cheap  articles 
for  immediate  use;  he  bought  about  to  the  value  of 
£10.' 

*^  Second  witness — John  Leo-^'  I  am  son  of  the  pUin- 
tiffii,  Mr.  and  Mrs.  Loo.  I  know  the  house  No.  2 
Seafort-avenue.  I  remember  going  there  after  the 
death  of  the  late  Robert  White;  was  there  before  he 
was  buried,  18th  March,  1862.  Margaret  Keams, 
the  defendant  was  in  the  house,  and  I  also  saw  a  per- 
son named  Walshe,  to  whom  it  belonged.  White  had 
had  lodgings  in  it.  I  told  Mrs.  Keams  that  I  was 
the  nephew  of  the  deceased;  that  my  mother  was  his 
siiter.  I  remained  abont  half  an  hour;  I  called  again 
that  day;  I  told  Mrs.  Keams  that  my  mother  was 
the  only  near  relative  of  the  dooeased,  and  that  the 
property  was  hers.     She  said  she  had  often  heard  the 


saw  in  the  rooms  on  these  occasions  a  large  sofa  and 
clothes  press,  two  water  casks,  which  were  in  the  yard." 
This  witness  described  some  other  artides  as  seen  there, 
but  these  were  the  only  ones  about  which  any  question 
arose.  *  I  afterwards  got  np  some  of  the  property  of 
Robert  White  from  the  rooms ;  I  never  got  any  of  those 
which  I  have  mentioned;  I  did  not  see  then  •  maho- 
gany loo  table  or  a  spider  uble:  I  applied  afterwards 
for  the  articles  I  have  mentioned  to  the  defendant, 
Mrs.  Keams,  early  in  May,  1863.  I  applied  mors 
than  once;  she  was  Chen  in  the  Seafort-avenue  House. 
There  had  been  no  delay  in  getting  out  administration 
when  I-demanded  the  articles;  she  first  denied  any 
knowledge  of  any;  then  she  by  degrees  admitted  she 
had  them,  and  then  said  she  would  not  give  them  up 
unless  compelled  by  law.  I  told  her  the  double  dothes 
press  cost  £7.  She  at  first  denied  she  had  it,  when  I 
mentioned  the  name  of  Mr.   Beakey,  the  caliact- 
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BMker,  ske  tdmitted  it  Id  KoTember,  1863,  she 
nid  sfaehad  the^srkiclas  in  the  booae  of  tfae EIIU  Id 
Seafort-avenpe.  The  artides  were  dettanded  lU  least 
foor  limes  in  nj  pre^eaoe.  I  don't  remember  Chat 
Walsh  was  pfeseot  whea  ioy  of  the  demands  were 
made»  At  first  Kearas  gave  no  ireason  for  keeping 
•  the  articles;  afterwards  she  sud  indlreetly  that  they 
had  been  giTOn  her  or  bought  for  her  by  the  deoeased. 
They  had  been  demanded  three  times  before  that.' 

«« On  Groas-€hEaminadon>— « White  was  dead  when  I 
fint  went  to  the  house.  I '  believe  he  died  that  very 
.  da/.  The  prMs  that  I  saw  was  not  the  doable  cfothes 
pras  whieh  oost  £7; 'it  was  a  single-parted  press. 
The  property  whieh  was  taken  away  by  my  fkther  and 
mother  was  got  iu'September,  1862,  by  them;  it  was 
peeked  np  in  straw  and  mate  by  workmen;  I  was 
present.  I  specified  the  articles  that  I  wanted  to 
Mrs.  Keams.  I  am  sore  of  the  double  clothes  press 
and  table.  At  tot  she  refused  to  listen  to  me  at  all; 
she  slapped  the  door  in  my  foooi  and  told  me  to  apply 
through  some  attorney.  She  said  she  never  saw  the 
things,  i  handed  her  a  list  of  things ;  she  refused  to 
read  it,  or  to  hear  ii  read.  This  was  In  November. 
The  fimt  time  I  asked,  I  had  no  list.  The  first  time  I 
spoke  to  her  of  several  things;  she  said  she  knew  no- 
thing pf  them.  She  said  she  never  saw  the  press. 
In  Mr.  Roche's  office  she  said  she  had  them.'  I 
tlunk  she  confined  her  admission  to  the  five  articles 
mentioned  in  her  defence,  and  said  she  knew  nothing 
of  the  otheiB  (kraks  at  two  others).  *  One  of  them  was 
written  by  me;  the-  other  was  written  by  my  sister 
for  my  mother.'  Administration  was  taken  out  on 
7ib  July.  1862.» 

**  Third  witness— Joseph  Lemass*-*  Tam  a  cooper, 
Na  0  PiU-kne.  I  knew  the  late  Robert  White.  I 
remember  his  buying  from  metwo  water  casks  and  a 
couple  of  tubs.  I  was  paid  for  the  casks.  The  do- 
cameiit  now  prodnosd  here  is  my  bilL  £i  was  paid 
for  them.' 

'*  Cross-examined^*  This  was  on  the  21st  March, 
I8J0.' 

**  Fourth  witness— Brian  M*Dermott^I  am  a  fore- 
man to  Mr.  Beakey,  of  Stafford-street.  I  reihember 
the  hite  Mr.  Robert  White  buying  articles  at  his  Od- 
ublishment,  a  large  double  clothes  press — I  called  it 
a  parted  wardrobe;  that  was  bought  m  December, 
1 860.  It  cost  £7,  foir  value.  I  remember  repidring 
furniture  for  White,  an  easy  chair;  the  repair  cost 
lis.  6d.  In  September,  1861,  he  bought  a  maho- 
gany loo  table;  the  price  was  £2  5s.  In  August, 
I860,  he  bought  a  maple  spider  table;  the  price  £1 
4a.  Wo  also  repmred  for  him  a  lai*ge  sofa;  that  cost 
£1  1  la.  6d.  As  well  as  I  remember,  the  sofo  may 
have  been  worth  about  £3.  The  easy  chair  which 
we  repaired  may  have  been  worth  £1.'  The  witness 
deposed  to  the  purchase  of  other  articles;  but  the 
qaestion  as  to  them  did  not  turn  out  to  be  material 
*  I  remember  his  book-cases;  I  took  them  to  be  hb 
own;  two  of  them  were  fixed  In  the  walls,  the  others 
not  so;  we  repaired  them  for  him;  I  went  out  to  his 
place  shortly  before  his  death.  I  went  over  an  ac- 
oonnt  with  him ;  when  there  I  saw  all  the  articles 
which  we  had  supplied  and  repaired,  and  went  over 
them  with  him.  He  was  a  very  particular  man.' 
*' Oross-examined — *  V^hite  told  me  on  two  occa- 


sions that  he  was  very  fond  of  Keams;  he  got  the 
wardrobe  for  her  room ;  he  said  on  two  occasions  that 
he  wanted  to  make  her  comfortable.  The  second  oc- 
casion might,  but  I  am  not  sure  have  reference  to  one 
of  the  tables.  He  bought  articles  for  the  hall,  for  the 
Idtchen,  and  to  put  in  her  room.' 

*'  Fifth  witness— G.Fagan—*  t  knew  the  late  Robert 
White;  he  was  a  tenant  of  mine  at  the  Ounningham- 
road,  near  the  Purk,  was  there  for  five  or  six  years; 
left  in  the  beginning  of  the  year  I860.  He  had  the 
whole  house,  and  fomished  it  himsel£  I  remember 
he  had  a  large  aofa  covered  with  haircloth  and  a  largo 
easy  chair? 

**  Sixth  witness— John  KeUy— *  I  went  with  Mrs. 
Leo  to  demand  furniture  firom  the  defendant,  Mrs. 
Kefams;  it  was  shortly  before  this  action  was  brought 
I  began  to  read  to  her  a  Written  list,  and  she  refosed 
to  let  me  read  it;  I  read  two  or  three  items;  she  sakl 
she  had  only  a  few  articles,  and  would  not  give  them 
up  till  the  law  compelled  her;  she  said  they  had  been 
given  to  her  by  Mr.  White.' 

<'This  closed  the  plaintiff's  case.  The  defendant, 
Margaret  Keams,  was  examined  and  sworn—'  I  am 
the  defendant;  I  was  for  22  years  in  the  service  of 
the  late  Robert  White;  at  first  he  lived  in  Peter-place. 
I  was  then  with  him  about  two  years;  he  was  sold 
out;  it  was  a  sherLflTs  sale;  he  was  in  bad  circum- 
stances for  a  long  time  after.  (This  evidence  was 
objected  to  on  the  part  of  the  plaintiff's  counsel) 
He  was  always  friendly  to  me;  he  always  said  he 
wonld  do  something  for  me  when  he  was  independent, 
and  had  settled  with  his  creditors.  I  know  the  doable 
press,  or  wardrobe,  in  qaestion ;  I  have  it  in  my  pos- 
session; I  had  it  for  a  year  and  a  half  before  White 
died.  He  totd  me  that  he  bought  it  for  me;  I  thanked 
him  for  it,  and  he  said  it  was  only  a  token  of  what  he 
intended  for  me.  I  have  always  used  it  since  as  my 
own  property;  I  had  and  have  the  key  of  it.  I  have 
a  loo  table;  I  got  it  about  a  month  after  I  got  the 
presi.  He  sent  me  to  Beakey's  to  choose  a  table;  I 
did  choose  one.  He  would  not  let  me  keep  it;  he 
said  I  should  have  a  better  one.  He  bought  the  one 
in  question,  and  it  was  sent  over  to  me  firom  Beakey^s. 
I  have  got  a  maple  spider  table;  Mr.  White  gave  it 
to  me  about  a  month  after  1  got  the  loo  table;  he  told 
me  to  take  it  down  to  my  own  room.  Up  to  that 
time  !t  had  been  in  his  room.  I  have  had  the  two 
tables  in  ray  possession  ever  since.  I  have  two  water 
caisks.  I  got  them  very  shortly  after.  We  went  to 
Sandymount  in  I860;  they  remained  at  Walsh's  till 
the  beginning  of  November,  1862;  I  have  them  with 
me  where  I  now  am;  I  got  them  from  Mr.  White;  I 
asked  him  to  bay  a  water  barrel,  and  he  bought  two, 
and  told  me  to  take  care  of  them,  and  that  they  would 
do  me  as  long  as  I  lived;  I  have  a  sofa  that  had  once 
belonged  to  White;  I  bought  it  at  his  auction  in 
Peter-place  with  my  own  money;  I  bought  the  easy 
chair  with  my  own  money  in  Lifiby-street ;  I  also 
bought  at  his  aaction  a  cfo(i  with  a  maple  stand;  I 
have  not  any  of  the  other  articles  mentioned  in  the 
plaint;  I  have  had  none  of  them  since' White's  death.' 

**  Gross-examined — *  He  gave  me  the  barrels  about  a 
year  and  nine  mouths  before  his  death;  they  were  for 
the  general  use  of  the  house;  while  he  lived,  water 
was  drawn  from  them  for  him,  and  fur  the  use  of  the 
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house;  he  {mid  me  six  guineas  per  annum  wages;  I 
was  his  only  servant;  the  water  barrels  were  in  the 
yard;  the^  were  for  catching  rain;  Mr.  Walsh,  the 
landlord,  and  his  family  lived  in  the  house;  I  made 
use  of  the  barrels  as  Whitens  servant;  they  were  used 
.  for  the  whole  house;  I  bought  the  sofa  mentioned  in 
the  plaint  with  my  own  money  at  the  sale  in  Peter's- 
place;  I  paid  for  it  £1;  it  is  the  same  sofa  which 
Beakey  repaired;  the  easy  chair  of  which  I  have 
epoken  is  the  same  as  that  for  which  jthe  deceased 
paid  for  repairing;  the  sofa  was  pawned  after  tbe 
auction;  I  pawned  it,  and  gave  the  money  to  White; 
the  sofa  and  easy  chair  were  in  his  room;  he  was  72 
years  of  age  when  be  died:  sometimes  the  chair  was 
in  my  bedroom;  be  occupied  two  rooms  in  the  house, 
I  occupied  another;  he  paid  rent  for  the  three;  my 
room  was  not  comfortably  furnished;  there  was  no 
furniture  in  it  but  my  own;  he  had  but  one  bud;  I 
took  away  my  own  bed ;  there  were  two  tables  in  my 
room  before  his  cieath,  and  two  chairs;  I  took  away 
the  chairs ;  it  was  my  clothes  only  that  were  kept  in 
the  wardrobe;  sometimes  I  have  laid  his  clothes  for 
the  washing  in  it;  there  were  drawers  in  it;  it  was 
in  the  press  part  that  I  put  the  washing  clothes;  a 
smaller  press  would  have  done  me;  except  as  to  the 
washing  clothes  it  was  not  used  for  my  master;  he 
had  muslin  curtains;  they  were  not  put  into  ths press; 
he  had  no  house  linen;  I  remained  in  the  house  for 
some  time  after  his  death ;  his  things  remained  there 
till  September,  1862;  all  are  away  now;  the  sofa  is 
at  the  Walsh's;  the  easy  chair  is  there  now;  they 
are  moved;  the  loo  table  was  never  in  White's  rooms; 
the  spider  table  was  at  one  time  in  his  bedroom  over 
near  the  window;  there  is  nothing  of  mine  at  Walsh's 
but  the  soja  and  easy  chair.^ 

^  Mr.  Heron,  Q.G.,  for  the  pkintiff,  insisted  that 
as  to  the  five  articles  mentioned  in  the  defence^  I 
ought  to  direct  a  verdict  for  the  plaintiff,  there  being 
no  evidence  of  any  valid  gift,  and  in  particular  no  de- 
livery. He  also  insisted  that  he  was  entitled  to  a 
verdict  as  to  the  three  articles,  the  sofa,  easy  chair, 
and  marble  pier  clock,  the  property  being  admitted  in 
the  pleadings,  and  the  defendant  by  her  evidence  ad- 
mitting tbem  to  be  in  her  possession,  and  churning 
them  as  lier  own. 

**  Mr.  Serjeant  Armstrong,  for  the  defendant,  asked 
for  leave  to  amend  his  pleadings  by  inserting  a  tra- 
verse of  the  articles  being  the  property  of  the  plaintiff. 
As  to  the  amendment,  Mr.  Heron  referred  me  to  the 
answer  of  the  defendant  to  interrogatories  which  had 
been  stfbmitted  to  her  in  the  cause.  I  declined  to  al- 
low the  amendment,  Mr.  Heron,  for  the  plaintiff,  con- 
senting that  any  verdict  for  the  plaintiff  should,  so  far 
as  the  value  of  those  articles  were  concerned,  be 
changed  into  a  verdict  for  the  defendant  if  the  Court 
should  be  of  opinion  that  I  ought  to  have  allowed  the 
amendment,  and  I  reserved  liberty  for  Mr.  Serjeant 
Armstrong  to  move  accordingly.  I  declined  to  direct 
the  jury  that  there  was  no  evidence  of  a  gift  as  to 
the  five  articles  mentioned  in  the  defence;  but  I  told 
the  jury  that  though  a  formal  delivery  at  the  time  of 
the  alleged  gift  by  words  was  not  necessary,  they 
must  be  satisfied,  before  they  would  find  for  the  de- 
fendant, that  there  was  a  parting  with  possession,  or 
leasing  to  possess  by  the  alleged  giver,  and  a  posses- 


sion assumed  by  the  party  to  whom  the  gift  was  il- 
leged  to  be  made*  I  directed  the  jury,  in  any  event, 
to  find  the  value  of  each  of  the  artides  ia  question. 
Tbe  jury  found  for  the  plaintiff  as  to  the  three  articles 
admitted  by  the  defeodant  to  be  m  her  possession,  and 
not  eovered  by  the  d^ence.  Damages  £1  3&,  stating^ 
the  vahie  of  the  artideB  tbufr-Tsq/^  15b.;  easy  chair, 
5s.;  dock^  3s.;  total,  £i  38.  They  found  for  the 
defend$Dt  as  to  the  artides  meotloned  in  the  defence, 
and  stated  the  value  to  be  due — ^wardrobe,  £3  lOs.; 
loo  table,  £1  lOs.;  spidertable,  128. 6d.;  C8sb,10a; 
total,  £6  2s.  6d.  I  reserved  liberty  to  tbe  pUuntiff  to 
have  a  verdict  entered  for  him  for  the  amount  of  the 
five  articles,  or  of  such  of  them  in  respect  of  which 
the  Oourt  should  think  that  I  ought  to  fiare  directed 
a  verdict  for  him." 

fferon^  Q.C^  (with  Daniel)  now  shewed  cause 
against  making  the  above  conditional  order  absolute. 
Had  the  judge  amended  the  pleadings  at  the  trial,  it 
would  have  bees  a  snrprise  on  the  plaintiff;  and 
it  is  said  in  Adams  v.  Atkmaon  (9  I.  C.  L,  Ap. 
xviii.)  thai  a  judge  at  thcf  trial  will  not  amend  the 
pleadings  nnder  the  23l8t  section  of  thie  Gommoit 
Law  Procedure  Act  of  1853,  if  the  result  of  doing  86 
would  be  a  surprise  on  either  par^.  The  defendant 
has  admitted  that  the  eofot  the  cAon*,  and  the  dock 
are  the  property  of  the  plaintiff;  for  while  she  has 
distinctly  denied  that  the  other  five  articles  were  hen^ 
she  did  not  do  so  with  respect  to  these  three  articlee^ 
and  therefore  the  artides  being  la  her  possession,  and 
the  property  being  admitted  to  be  in  the  pUinti^  a 
verdict  for  a  fow  shillings  was  found  for  the  plaintiff 
and  it  is  now  sought  at  heavy  expense  to  set  that 
aside.  [FiUgenM^  A— Tee;  but  that  few  shillingB 
carries  half  coets,  which  would  be  ruinous  to  a  person 
in  the  defendant's  humble  position  in  life.]  Her 
counsel  framed  the  defence  she  put  in,  and  it  would  be 
intolerable  if,  when  the  case  had  dosed,  he  could  en- 
deavour to  shape  his  pleadings  at  the  close  of  his  case 
to  ensnare  his  adversary.  This  amendment  wonld  be 
absurd;  had  it  been  a  slip  of  the  pleader's  or  a  mbtake 
in  the  instructions  to  her  professional  advisers,  the 
case  would  have  been  widely  different,  but  in  her  sworn 
answers  to  the  interrogatories  she  says  she  was  only 
entitled  to  the  very  articlea  she  claimed  in  her  defence^ 
and  yet  an  attempt  is  now  made  to  admit  evidence  not 
alone  at  variance  with  the  pleadings  but  with  her 
own  sworn  answers.  In  Bradmorth  v.  Fo^uao 
(10  W.  R.,  760),  it  wa»  held  that  an  amendment  of 
a  decUration  will  not  be  allowed  at  the  trial,  where  in 
a  case  of  tort  the  plaintiff  has  sUted  one  cause  of  ac- 
tion, and  then,  his  evidence/at7«n^  to  susuin  it,  has 
endeavoured  to  raise  another  one,  and  "  it  would  be 
better,"  says  Pollock,  G.B.,  in  delivering  judgment  in 
that  case,  *'  that  there  should  be  no  pleading  at  all, 
than  that  a  plaintiff  should  be  allowed  to  sute  one 
cause  of  action,  and  theui  on  any  difiiculty  arising  as 
to  bis  maintaining  it,  on  the  evidence  to  a'neud,  so  as 
to  raise  another  and  difierent  cause  of  action.  It 
would  be  better  to  allow  no  pleadings  at  all  than  to 
allow  pleadings  which  could  only  operate  as  a  snara'' 
In  WiUtin  v.  Read  (15  Man.  &  Granger,  19^)  the 
declaration  in  an  action  was  ''for  giving  a  false cbarac* 
ter  of  one  P.,  a  clerk,  and  it  alleged  that  the  defendant 
fraudulently  represented  to  the  plaiutifi'  that  the  reason 
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whj  h«  had  disoiissed  P.  from  his  employment  was 
decrease  in  his  bnsiness,  and  that  the  defendant  to* 
commended  the  plaintiff  to  try  P.,  and  Icnowingly  sap- 
pressed  and  concealed  from  the  plaintiff  the  fact  that 
P.  had  been  dismissed  from  bis  employ  on  account  of 
dishonesty.  It  appeared  at  the  trial  that  P.  had  been 
gnilty  of  dishonesty  while  in  the  defendant's  employ, 
bnt  that  the  defendant  had  not  mentioned  that  frust  to 
the  plaintiff  when  he  recommended  him  to  tiy  P.  It 
fbrther  appeared,  howeyer,  that  P.  had  not  been  dis- 
missed frx>m  the  defendant's  employ  on  account  of  did 
honesty,  bat  really  for  the  reason  the  defendant  had 
assigned  to  the  pkuntiff ;  and  it  was  there  held  that 
the  eWdence  did  not  support  the  declaration.  The 
judge  at  the  trial  refused  to  allow  the  dedaration  to 
be  amended  by  inserting  an  allegation  *  that  P.,  whibt 
in  the  defendimt's  employ,  was  gnilty  of  dbhonesty,' 
instead  of  the  allegation  '  that  P.  had  been  dismissed 
from  the  employment  of  the  defendant  on  account  of 
dishonesty,'  and  it  was  held,  that  the  amendment  was 
properly  refused,  the  matter  in  controversy  between 
the  parties  being  not  whether  the  defendant  had  fruud- 
nlently  suppressed  the  ftet  that  R.  had  been  guilty  of 
dishonest,  bnt  whether  he  had  giyen  the  true  reason 
lor  having  dismissed  him;  and  further,  it  was  de- 
dded  in  that  case  that  it  is  for  the  judge  at  the 
trial,  looking  at  the  record  and  at  the  evidence,  to  say 
what  is  the  real  question  in  controversy.  The  appli- 
cation in  this  last-mentioned  case  was  under  the  222nd 
section  of  the  English  Common  Law  Procedure  Act 
of  1852,  to  which  the  231  st  section  of  the  Irish  Pro- 
cednre  Act  of  1853  is  analogous.  Vide  also  Adams 
Y.  Smilh  (1  Foster  &  Fmlason,  311).  It  is  an  ab- 
surdly to  contend  that  an  amendment  can  be  made 
at  the.  trial  when  the  efiect  of  such  amendment  would 
be  to  raise  a  totally  new  question.— i«2am  v.  Dunn 
(2  Foster  &  Fin.,  163);  Baynor  v.  ChOd  (2  Fost.  & 
F.,  775);  Cowan  v.  LasceUea  (3  Fost.  &  F.,  631). 
Serjeant  Armstrong  (with  P.  White)*  The  learned 
judge  ought  to  have  allowed  an  amendment  at  the 
trial  The  Common  Law  Procedure  Act  allows  of 
any  amendment  necessary  for  the  purpose  of  deter- 
mining, not  the  question,  bnt  the  real  question  in 
controversy  between  the  parties.  The  object  of  the  Act 
was  to  correct  mistakes.  RoUa  v.  Davia  (4  Hnrl.& 
N.,  484)  was  where  a.  declaration  alleged  that  the 
defendant,  by  fiJsely  representing  that  he  was  paying 
£70  a  month  for  stock  consumed,  and  was  receiving 
£100  in  receipts  fix>m  his  business  as  publican,  induced 
the  plaintiff  to  purchase  the  business.  At  the  trial 
it  appeared  that  the  payments  and  receipts  were 
as  alleged,  bnt  the  business  was  chiefly  outdoor 
business,  and  that  the  representation  was  that  it 
was  done  over  the  counter.  On  the  trial  the 
judge  amended  the  declaration  by  inserting  the  words, 
"  And  that  the  business  was  a  bar  business,  carried 
on  at  home,  or  chiefly  over  the  counter,  and  not  a 
business  done  elsewhere,  or  out  of  the  house,"  and  it 
was  held  that  the  judge  had  power  to  make  the  amend- 
ment under  the  222nd  section  of  the  English  Com- 
mon Law  Procedure  Act  of  1852— BticHaiu/  v.t/bAn- 
son  (15  C.  £.  145);  Davis  v.  Reeves  (5  I.  C.  L. 
533);  LUtU  v.  Midland  Cheat  Western  Railway 
Company  (6  Ir.  Jur.  291);  Douglas  v.  Ewing  (1  Ir. 
Jur.N.S.310.) 


HnoHBS,  B.,  said — I  think  the  amendment  should 
have  been  carried  to  its  full  length,  and  that  an  injus- 
tice would  have  been  here  worked  unless  the  amend- 
ment were  allowed. 

FnzGERALJD,  B.,  thought  that  he  would  not  have 
any  doubt  on  the  question  of  amendment  if  the  parties 
were  not  taken  by  surprise,  but  here  he  thought  the 
amendment  would  have  taken  the  plaintiff  by  surpriscb 
his  opmion  was  not  altered  from  what  it  was  at  the 
trial. 

PiQOT,  G.B. — ^This  is  a  very  peculiar  case,  and  one 
I  have  had  considerable  doubts  about;  however,  I  find, 
concurring  as  I  do  with  Baron  Hughes,  that  an  injus- 
tice would  have  been  worked  unless  Uie  amendment 
was  allowed. 

Am$ndnk€nt  allowed^ 


Conrt  of  SIppeal  in  enhancers. 

CRiportod  bj  Sdmimd  T.  Bevtej,  Biq.,  Baniitcr.AULaw.  J 

In  us  Alexandeb  Hall. — Jan.  19,  20,  21. 

Partnership — Tentative  or  experimental^Carrying 
on  trade  as  manager  with  option  of  becoming 
partner. 

IT.,  who  was  the  s<^  proprietor  of  a  wholesale  wooUen 
and  cloth  establishment  in  Dii^/m,  agreed  with  M. 
to  become  the  manager  and  partner  in  a  separate 
and  larger  concern  in  the  same  trade  in  Rudders- 
fiddt  which  had  been  conducted  by  and  belonged  to 
M,;  and  it  was  arranged  at  the  same  time  that  M. 
fimUd  come  to  Dublin  to  superintend  the  separate 
business  which  was  there  carried  on  by  H^  though 
upon  no  definite  and  conclusive  agreement^  but  with 
the  object  of  testing  the  capacity  and  value  of  the 
concern^  and  ascertaining  whdher  U  was  sufficiently 
profitable  to  be  continued.  It  was  further  agreed 
that  at  the  expiraJtion  of  a  year^  M.  shouldhavean 
option  of  becoming  a  partner  in  the  Dublin  house^ 
and  should  be  entitled  to  a  share  of  the  profits^  if 
anyt  ofthatyear^  but  should  receive  no  remuneration 
nor  any  portion  of  the  profits^  if  he  elected  not  to  join 
in  the  Dublin  business.  M.  never  exercised  his  op- 
tion of  becoming  a  partner^  but  having  left  Ireland 
and  apparently  abandoned  the  concern^  died  before 
the  expiration  of  the  year  of  trial 

Held,  that  M.  had  not  by  his  superintendence  becoms 
a  partner  in  the  Dublin  business^  and  that^  consS' 
quently^  a  daim  made  by  the  executors  of  M.  to  be 
admitted  as  creditors  of  the  estate  ofH.  for  goods 
sold  and  cash  supplied  by  the  Huddersfidd  house  to 
the  Dublin  concern  should  be  allowed. 

This  was  an  appeal  from  an  order  of  Judge  Lynch 
bearing  date  the  27th  of  November,  1863.  The  facts 
of  the  case  and  the  proceeedings  in  the  Court  of 
Bankruptcy  are  reported  in  8  Ir.  Jur.,  N.S.,  356. 

BrewstePy  Q.G.,  (with  him  Eeron^  Q.G.,  and  P. 
Martin)  for  Anne  Mallinson,  William  Mallinsou,  and 
James  Shaw,  the  appellants,  the  executrix  and  exe- 
cutors of  Thomas  Mallinson. — This  order  of  the  Court 
of  Bankruptcy  cannot  for  many  reasons  be  allowed  to 
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stand.  Id  the  first  place  it  would  be  a  startling  doc- 
trine, that  a  person  who  goes  into  a  mercantile  honse 
to  look  at  the  business  and  see  if  it  would  be  advan- 
tageous to  enter  it  as  a  partner,  although  allowed  ex- 
pressly a  definite  time  within  which  to  declare  his  in- 
tention of  becoming  a  partner,  should  be  deemed  a 
partner  ab  initio  when  he  has  actually  abandoned  the 
concern,  and  never  exercised  his  option.  In  the  next 
place  the  evidence  used  against  the  appellants  at  the 
bearing  and  upon  which  the  judgment  of  the  Court 
below  is  based,  was  taken  behind  the  back  of  the  ap- 
pellants: liberty  to  attend  and  cross-examine  the  wit- 
nesses was  refused  and  leading  and  other  illegal  ques- 
tions were  freely  asked. 

[After  some  discussion,  the  Lord  Chancellor  hav- 
inn:  stated  that  this  evidence  was  clearly  inadmissible 
and  that  the  case  must  be  either  argued  on  the  remain- 
ing evidence  or  sent  back  to  the  Court  below  for  fur- 
ther investigation,  Mr,  Bretosier^  on  behalf  of  the 
appellants,  consented  to  waive  all  objections  on  the 
ground  of  the  inadmissibility  of  this  evidence  and  to 
discuss  the  other  question  of  law  involved  in  the  case]. 

It  is  plain  from  all  the  evidence  is  the  case,  and 
more  especially  from  that  of  Mr.  Hall,  that  Mr.  Mal- 
linson  was  never  a  partner  with  the  bankrupt  in  the 
business  carried  on  at  No.  9  William-street.  He 
offered  Indeed  to  become  a  partner  at  once  on  his 
coming  over  to  Dnblin,  but  Mr.  Hall  replied  to  him, 
**  Not  on  any  terms  till  you  see  the  working  of  it — 
Remain  there  for  twelve  months,  see  for  yourself,  and 
if  you  see  it  is  worth  your  while  to  enter  into  a  part- 
nership, very  well;  but  if  not,  let  us  give  it  up."  This 
is  Mr.  HaJPs  express  testimony  and  nothing  is  brought 
forward  to  contradict  it  or  impeach  his  veracity.  Mr. 
Mallinson  had  a  year  to  consider  whether  it  would  be 
beneficial  for  him  to  join  as  a  partner  in  the  concern, 
and  before  that  time  had  expired,  he  gave  It  up  in 
toto  and  left  Ireland.  No  account  was  ever  settled 
between  him  and  Mr.  Hall  as  to  the  Dublin  business. 
His  actions  when  in  Dublin  and  his  language  in  his 
letters  to  Mr.  Hall  are  but  such  as  might  be  expected 
from  a  friend  and  near  connection  of  Mr.  Hall,  who 
had  some  thoughts  of  a  contingent  partnership  in  the 
William- street  business,  and  who,  in  the  meantime, 
aided  in  its  management  and  direction.  And  if  such 
were  the  facts,  the  case  is  ruled  by  strong  and 
well-considered  authorities. — Gabriel  v.  Evillj  (9  M. 
&  W.,  297)  is  multum  a  fortiori  and  the  law  on  this 
point  is  also  clearly  laid  down  in  Edmundson  v. 
ThompaoHy  (2  F.  &  F.  564);  Dickenson  v.  Vcdpy, 
(10  B.  <&  C.  128),  especially  in  the  judgment  at  p. 
141;  Coxy.  Hickman,  (9  C.B.,  N.S.,  47),  which 
afterwards  went  to  the  House  of  Lords,  (8  H.  of  L. 
Cas.  268),  where  this  principle  was  decided  unani- 
mously by  the  Law  Lords;  Re  English  and  Irish 
Church  Assurance  Company,  (I  Hem.  &  Mill.  85); 
and  Kilshaw  v.  Jvkes,  (32  L.  J.,  Q.B.  217) 

Keman,  Q.O.  (with  whom  were  Serjeant  Armstrong 
and  Woodlock)  for  the  assignees. — Mr.  Mallinson 
must  be  considered  to  have  been  a  partner  in  the 
Dublin  house;  and  several  of  the  letters  that  passed 
between  him  and  Mr.  Hall  show  that  such  a  partner- 
ship was  agreed  on,  although  they  are  not  very  clear 
or  definite  as  to  its  terms.  When  Mr.  Mallinson  came 
to  live  in  Ireland,  his  acts  in  the  establishment  at 


William- street  are  only  intelligible  upon  the  supposi- 
tion that  be  was  a  partner  in  it.  He  took  upon  him- 
self the  entire  superintendence  and  control :  he  attended 
regularly  to  the  business,  going  to  the  office  daily  and 
remaining  there  usually  during  the  day.  He  ex- 
amined the  books  and  accounts  and  gave  directions 
for  reducing  the  accounts  and  credits  given  to  some 
of  the  customers.  He  gave  and  refused  credit  to 
customers,  and  in  certain  instances  closed  the  ac- 
counts. He  bought  and  ordered  goods  for  the  Dnb- 
lin house,  drew  money  from  it  for  his  own  use, 
employed  clerks  and  messeifgers  and  dismissed  them, 
and,  according  to  the  evidence,  on  occasions  of  bung 
spoken  to  on  matters  of  business  by  Mr.  Craig,  the 
book-keeper,  and  by  others,  he  admitted  that  he  had 
a  direct  interest  in  the  concern.  [The  Lord  Juttia 
of  Appeal — Do  yon  mean  to  contradict  the  evidence 
of  Mr.  Hall?]  I  do  not  mean  to  impugn  anything 
that  was  said  by  Mr.  Hall;  but  I  muntain  that  he 
was  mistaken  on  a  matter  of  law,  namely,  as  to  what 
would  render  Mr.  Mallinson  in  the  eye  of  the  law  a 
partner  in  the  William-street  business. — Waugh  v. 
Carver,  (2  H.  Bl.  235);  1  Smith  Lead.  Ca.  8ia) 

WoodUocky  for  the  same  parties,  referred  to  Cox  v. 
Htckman  (ubi  supra);  The  English  and  Irish  Chyrch 
Assurance  Company,  (ubi  supra). 

Heron,  Q.C.,  in  reply  cited  EauUinson  v.  Clarkt, 
(15  M.  &  W,  292);  Ex  parte  Davis,  (9  Jur.,  N.S., 
869;  8  L  T.  745). 

The  Lord  Chancellob. — ^Perhaps  it  might  have 
been  better  if  this  case  had  been  remitted  to  the  Gonrt 
below  for  the  purpose  of  having  a  full,  satbfactorj, 
and  legal  examination  of  all  the  parties  who  have  been 
already  examined  in  this  matter,  and  whose  evidence 
and  depositions  have  been  relied  on  by  the  respondents 
in  this  appeal.  However,  judging  fh)m  all  I  can  see 
of  this  case,  it  appears  to  me  that  no  result  coold 
ultimately  have  been  arrived  at  substantially  different 
from  that  to  which  this  Court  has  now  come,  and 
which  as  far  as  the  facts  are  concerned,  differs  bat 
little  firom  the  view  taken  by  the  Court  below.  Whether 
the  kw  has  been  correctly  applied  to  this  state  offsets 
by  the  learned  judge  of  the  Court  of  Bankruptcy,  is  a 
different  question.  However,  it  plainly  appears,  that 
some  time  in  the  beginning  of  the  year,  1861,  Mr. 
Thomas  Mallinson,  who  was  an  eminent  woollen  and 
cloth  merchant  in  Hnddersfield,  being  unwilling  or 
unable  from  failing  health  or  other  reasons  to  carrj 
on  his  large  business  without  assistance,  entered  into 
negotiations  with  his  brother-in-law,  Mr.  Alexander 
Hall,  with  a  view  to  forming  a  partnership.  A  conre»- 
pondence  was  then  commenced,  and  subseqnentiy 
carried  on  between  the  parties  with  the  object  of  bring- 
ing about  some  definite  and  satisfactory  arrangement 
There  are  some  passages  occuring  in  the  letters  which 
passed  between  the  parties  at  this  time,  which  if  not 
explained  and  contracted  in  their  meaning  by  other 
evidence,  might  go  far  to  prove  that  a  partnership  in 
fact  was  then  concluded  between  Mr.  Mallinson,  and 
Mr.  HalL  As  to  the  Hnddersfield  establishment, 
there  is  no  doubt  that  these  letters  sufficiently  estoblish 
a  contract  of  partnership  between  Mr.  Mallinson  and 
Mr.  HalL  The  terms,  however,  upon  which  the 
business  at  No.  9  William-street  was  to  be  carried 
on,  are  not  so  easily  ascertained.      Mr.  Mallinson 
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thea  came  over  to  Dablin,  and.  It  b  true,  many  of  bis 
acts  while  here  have  the  appearance  of  being  those  of 
a  person  having  a  direct  interest  in  the  William-street 
concern,  and  in  some  degree  taking  on  himself  its 
management  and  control.     However,  his  conduct  can 
be  accounted  for  quite  as  satisfactorily  on  the  sup- 
position of  a  contemplated  future  partnership,  as  on 
that  of  one  existing   actually   in  praesenti.     Still, 
however,  the   question  comes  round  to  this,  what 
position  did  Mr.  Maliinson  really  hold  with  respect  to 
the  Dublin  business?     Was  he  a  partner  or  was  he 
not?     Where  are  wc  to  look  for  the  true  explanation 
of  the  matters?     These  are  matters  of  evidence.     If 
all  the  parties  were  dead,  we  might  be  compelled  to 
look  only  to  the  letters,  and  the  presumptions  to  be 
drawn  from  the  acts  of  the  parties;  but  the  question 
must  be  determined  by  the  best  evidence  attainable, 
and  though  Mr.  Maliinson  is  dead,  we  can  still  learn 
from  Mr.  Hall,  himself,  what  was  tne  true  state  of 
facta.      The  judge  of  the  Court  below  has  spoken 
highly  of  the  behaviour  and  testimony  of  Mr.  Hall; 
no  attempt  has  been  made  to  impeach  his  veracity, 
and  very  justly  so,  for  I  believe  he  must  be  regarded 
as  worthy  of  all  faith  and  credit.  Hisevidence,  therefore, 
c%nnot  for  a  moment  be  supposed  not  to  be  according  to 
the  actual  facts  of  the  case.     What  then  does  Mr.  Hall 
say  ?     He  tells  as  that  this  proceeding  of  Mr.  Maliin- 
son was  with  regard  to  the  William  street  concern, 
was,  in  the  language  of  the  judge  of  the  Court  below, 
only  terUative  or  experimentaL     Mr.  Maliinson,  indeed, 
was  desu-ous,  it  would  seem,  of  entering  into  an  im- 
mediate partnership  with    Mr.   Hall  in  the  Dublin 
business,  but  at  Mr.  HalPs  earnest  suggestion,  and  by 
his  advice,  it  was  agreed  that  Mr.  Maliinson  should 
remain   in  Dublin  for  twelve  months,  to  watch  the 
working  of  the  concern,  and  that  at  the  end  of  that 
time,  if  he  were  satisfied  with  the  nature  of  the  business 
and  its  connection,  he  should  have  the  option  of  be- 
coming a  partner  and  sharing  the  profits,  if  any,  of 
the  year,  which  would  then  have  expired.     Even  then, 
however,  there  was  no  definite  agreement  as  to  the 
terms  of  the  partnership.      No  doubt  it  was  part  of 
this  arrangement,  that  Mr.  Malh'nson  should  have  a 
share  in  the  profits  of  the  Dublin  business  if  he  elected 
to  become  a  partner,  but  if  he  did  not  at  the  end  of 
the  year  of  trial  choose   to  enter  into  any  partner- 
ship, no  agreement  appears  to  have  been  made  as  to 
anj  recompense  for  his  services  during  that  period. 
In  fact  Mr.  Hall  in  his  evidence  distinctly  stated  that 
in  such  an  event  Mr.  Maliinson  was  to  have  no  par- 
ticipation whatsoever  in  the  profits.     That  being  so, 
the  present  case  does  not   differ  substantially  from 
some  decisions  which  have  been  cited,  amongst  which 
RawliMon  v.  Clarke  (15  M.  &  W.   292)  goes  even 
fnrther  than  this.      In  that  case,  although,  a  person 
had  actually  remained  for  a  long  time  ostensibly  a 
partner,  and  acted  in  the  management  of  the  business, 
and  was  to  get  for  this  a  share  of  the  profits,  he  was 
held  not  to  be  a  partner,  inasmuch  as  he  had  been 
given  an  option  of  entering  the  partnership  at  the  end 
of  a  definite  time,  and  had  not  exercised  that  option. 
Now,  here  it  is  plain  to  my  apprehension,  that  unless 
Mr.  Maliinson  on  the  expiration  of  the  first  year 
thought  it  a  prudent  thing  to  enter  the  William- 
atreet  concern  as  a  partner,  no  partnerehip  would  in 


fact  or  in  la'*y  exist.  ULs  whole  condnct  during  bi 
stay  in  Dublin  sopitis  to  bear  out  this  view  of  the  case. 
He  does  not  in  his  own  name  deal  with  a  single  cus* 
tomer  of  the  house,  as  he  would  have  done  if  he  had 
been  a  partner.  The  name  of  the  firm  was  not 
changed.  The  power  of  attorney  which  had  been 
executed  by  Hall,  before  leaving  Dublin,  for  Hudders* 
field,  was  acted  on  during  the  whole  time  b^  the  per- 
son to  whom  it  had  been  given.  Mr.  Blood  continued 
always  in  the  chief  management  of  the  business, 
though  occasionally  assisted,  it  appears,  hy  the  advice 
and  experience  of  Mr.  Maliinson.  Mr.  Blood,  aloi\^, 
signed  all  the  bills,  letters,  and  other  formal  docu  j 
ments,  and  transacted  all  the  business  directly  belong- 
ing to  the  person  at  the  head  of  the  concern.  Then 
we  find  that  Mr.  Maliinson  left  Dublin  before  the  enA 
of  the  first  year,  and  he  appears  never  afterwards  to 
have  inquired  about  the  state  or  prospects  of  the  Dublin 
business.  He  never  speaks  of  his  having  any  interest 
in  its  success,  and  although  he  and  Mr.  Hall  seem  lo 
have  corresponded  frequently  after  Mr.  Mallinson's 
departure  from  Ireland,  no  allusion  is  made  to  the 
Dublin  house  as  forming  partof  theit  joint  transactions. 
Nothing  can  be  more  distinct  than  this  is  upon  the 
evidence,  and  is  quite  consistent  with  the  theoiy,  that 
Mr.  Mallinson's  presence  here  was  merely  an  experi- 
ment, while  it  is  wholly  irreconcilable  with  his  having 
been  a  partner.  It  is  plain  that  either  presently  or 
prospectively  he  was  to  have  an  bterest  in  the  busines.«, 
and  he  abandoned  it  within  the  period  arranged  by 
the  agreement  between  the  parties.  So  far  then 
from  its  being  requisite  for  the  appellant  to  show  a 
cessation  of  the  partnership,  it  is  incumbent  on  the 
assignees  to  prove  its  commencement.  As,  to  ray 
mind,  they  have  not  succeeded  in  doing  this,  I  must 
declare  that  this  proof  ought  to  have  been  allowed, 
and,  therefore,  the  order  of  the  Court  below  must  be 
reversed.  I  think  it  but  fair  to  the  learned  judge  of 
the  Court  of  Bankruptcy  to  remark,  that  the  leading 
authorities  on  the  question  involved  in  the  present 
case  do  not  appear  to  have  been  cited  to  him. 

The  Lord  Justice  of  Appeal. — In  this  case  I  am 
entirely  of  the  same  opinion  as  the  Lord  Chancellor. 
Plain  justice  on  the  result  of  all  the  facts  requires  us 
to  reverse  this  order  of  the  Court  of  Bankruptcy. 
The  assignees  call  on  the  Court  to  disallow  the  proof 
of  the  appellants'  claim,  and  become  plaintiffs  in  a 
proceeding  for  compelling  the  Court  to  do  so.  There 
may  be  very  strong  presumptive  evidence  from  the  acts 
of  the  parties  as  to  the  existence  of  a  partnership  in 
the  WUliam-^treet  business,  and  it  might  be  a  question 
whether  on  the  result  of  these  if  unexplained,  such  a 
partnership  should  not  have  been  held  to  exist  Mr. 
Maliinson,  however,  may  be  considered  to  have  execu- 
ted all  the  authority  which  a  manager  might  possess. 
He  never  did  any  legal  act  which  would  mark  him 
out,  distinctly,  as  a  partner.  He  never  signed,  en- 
dorsed, or  executed  any  bill  or  instrument  in  his  own 
name ;  now  does  it  appear  that  any  person  advanced  mo- 
ney, supplied  goods,  or  did  anytlung  on  the  faith  and 
supposition  of  his  being  partner?  All  tlie  formal  acts  of 
the  house  were  done  by  a  regularly  constituted  person, 
under  the  power  of  attorney,  given  by  Mr.  Hall  on  the 
occasion  of  his  leaving  Ireland.  Mr.  Mallinson's 
presence  and  superintendence  of  the  concern  in  William- 


324 


THE  IRISH  JURIST. 


street,  were  such  as  in  similar  establishments  form 
the  employment  and  datj  of  confidential  managers. 
It  is  plain,  therefore,  that  his  acts  in  this  apparent 
capacity  leave  the  qnestiDn  open,  and  that  farther 
evidence  was  required  before  these  acts  conld  be  re- 
ferred to  bis  right  and  character  of  a  partner.  The 
assignees  have  accordingly  ins'sted  (hat  such  evidence 
is  sapplied  by  the  correspondence  which  preceded 
Mr.  Maliinson^s  interference,  and  by  the  evidence  of 
the  bankrupt  himself.  Now,  as  to  the  correspondence, 
I  shall  say  no  more  of  it  than  that  it  totally  fails  to 
establish  an  agreement  by  Mr.  Mallinson  to  become 
a  partner,  so  that  the  assignees  are  obliged  to  revert 
to  the  evidence  of  the  bankrupt.  His  evidence,  how- 
ever, merely  establishes  an  agreement,  that  at  the  end 
of  a  year  of  superintendence  of  the  business,  Mr.  Mal- 
linson  should  if  he  pleased  become  a  partner,  and  that 
if  he  so  elected,  he  should  be  given  retrospectively  a 
right  to  a  portion  of  the  profits.  In  fact,  however, 
he  discontinued  his  attendance  and  services  before  the 
year  expu*ed,  seced§d  from  the  partnership,  never 
claimed  any  share  in  the  profits,  or  received  any  ac- 
count of  the  transactions  of  the  year,  and  totally 
abandoned,  as  it  was  competent  for  him  to  do,  all 
claim  to  profits,  and  never  afterwards  took  any  mterest 
in  the  concern,  or  made  any  claim  founded  on  this 
arrangement. 

Order  below  reversed. 


Cdurt  of  €lttttn^ft  Utncfi. 

C  Reported  by  WUllam  Woodlock,  Esq.,  Barrlater-aUUwJ 

Crown  Side. 

Tab  Queen  v.  the  Lord  Mayor  of  Dcbun. 

In  the  hatter  of  the  appeal  of  Richard  Johnson, 

AGAINST    the    ADMISSION    OF    RoBEET   FiTZGERALD, 

John  M'Mullen,  Edward  Mellon,  and  Michael 
HooAN,  UPON  the  Burgess  roll  of  the  Borough 
of  Dublin. — June^  9$  28,  24. 

Borough  franchise  in  the  city  oj  Dublin-^^Ratitig — 
Subletting  of  pari  of  premises  rated — SL  12  ^  13 
Vict.  c.  85. 

The  subletting  of  a  portion  of  the  premises  for  which 
a  party  is  rated^  does  not  deprive  him  of  the  muni- 
cipal franchise  in  the  city  of  Dublin^ 

This  case  came  before  the  Court  upon^motion  to  make 
abdolnte  a  conditional  order,  that  the  names  of  Robert 
Fitzgerald,    John  M'MuUen,   Edward   Mellon,   and 
Michael  Hogan,  should  be  erased  from  the  burgess 
roll  of  the  '.borough  of  Dublin,  upon  the  grounds  that 
DO  one  of  them  occupied  premises  in  the  said  borough 
sufficient  to  qualify  him  to  be  a  burgess  thereof,  and 
that  such  names  should  not  have  been  retained  on  the 
said  burgess  roll  at  the  last  revision  thereof.      The 
case  was  in  fact  an  appeal  against  the  retention  of ' 
these  names  upon  the  burgess  roll  by  the  Lord  Mayor  ' 
and  his  assessors  at  the  revision  which  took  place  in  ' 
October,   1863.     The  facts  of  each  case  were    as 
follows:— 

I 


In  the  case  of  Robert  Fitzgerald^Di^  said  Robert 
Fitzgerald  appeared  upon  the  rate  book  to  be  rated  u 
the  occupier  of  the  house  and  premises.  No.  137 
Townsend-street,  in  the  words  and  figures  following: 
"1507,  Townsend-street,  door  No.  187,  house  and 
yard,  Robert  Fitzgerald,  £10,"  the  rating  compre- 
hending the  whole  of  the  house  and  yard.  He  was 
objected  to  on  the  ground  of  his  having  snblet  his 
premises,  namely,  a  cellar,  and  shop  and  parlour  with 
separate  entrances,  to  certain  tenants;  and  it  appeared 
that  the  cellar  of  the  house  and  premises  for  which 
he  was  rated,  and  a  portion  of  which  he  occupied, 
was  in  the  occupation  of  a  certain  tenant,  and  it  was 
fnithcr  admitted  on  behalf  of  the  said  Robert  Fits* 
gerald,  that  there  was  no  internal  communication 
between  said  cellar  so  occupied  by  the  said  tenant  and 
the  remaining  portions  of  said  house  so  occupied  by 
the  said  Robert  Fitzgerald  and  his  other  tenants,  and 
that  there  wa0%  distinct  and  separate  entrance  from 
said  Townsend-street  to  said  cellar,  that  b  to  say,  an 
entrance  separate  and  distinct  from  the  entrance  from 
the  said  street  to  the  other  portions  of  said  boose  so 
occupied  by  said  Fitzgerald  and  his  other  tenants;  and 
that  said  tenant  of  said  cellar  sleeps  in  the  said  pre- 
mises so  occupied  by  said  tenant  as  aforesaid,  and 
that  the  said  Robert  Fitzgerald  had  likewise  let  the 
shop  and  parlour  of  said  house  and  premises,  137 
Townsend-street,  to  a  certain  other  tenant  who  had 
sole  control  over  the  said  shop  and  parlour.  And 
that  there  was  a  distinct  and  separate  entrance  from 
said  Townsend-street  to  the  said  shop  and  parionr, 
that  is  to  say,  an  entrance  separate  and  distinct  from 
the  entrance  from  the  said  street  to  the  said  cellar 
thereof  so  occupied  by  said  first  mentioned  tenant,  and 
also  separate  and  distinct  fh>na[  the  entrance  to  the 
house  and  other  portions  of  said  premises  so  occupied 
by  said  Robert  Fitzgerald  and  bis  other  tenants;  and 
that  said  tenant  of  sVid  shop  and  parlour  when  closing 
the  said  shop,  closes  said  shop  from  the  inside  and 
passes  from  said  shop  into  the  said  parlour  at  the 
rere  thereof,  and  thence  by  a  door  into  the  hall  of  said 
house,  and  then  leaves  the  said  house  through  the 
hall  door  thereof,  and  when  the  said  shop  door  is  so 
fastened  there  is  no  other  entrance  from  said  street  to 
said  house  or  shop,  save  by  the  hall  door. 
>  In  the  case  of  John  M' Mullen, — The  said  John 
M'Mullen  appeared  upon  the  rate  book  to  be  rated  as 
the  occupier  of  the  house  and  small  yard.  No.  2 
Menion  row  in  the  words  and  figures  following: 
<*  Rate  965,  door  No.  2  Merrion-row,  John  M'Mallen, 
yearly  value  £58,"  the  rating  comprehending  the 
whole  of  said  house.  He  was  objected  to  upon  the 
ground  of  his  having  sublet  a  shop  portion  of  the 
premises,  and  upon  examination  of  the  said  M 'Mullen 
it  appeared  that  he  occupied  the  said  house  No.  2 
Merrion-row  under  a  lease  thereof,  dated  16th  April, 
1860,  and  which  said  lease  he  bad  obtained  when 
he  the  &aid  M'Mullen  was  going  into  possession  of 
said  house,  and  on  cross-examination  he  admitted 
that  the  shop  of  the  said  house  had  been  and  still 
was  let  by  him  to  one  Elijah  Dunne  as  tenant 
thereof  and  that  the  said  Elijah  Dunne,  does  not 
sleep  in  the  said  shop  but  resides  elsewhere,  and  that 
the  said  Dunne  on  leaving  the  said  shop  at  night, 
locks  up  the  same,  fastening  the  door  of  said  shop  on 
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the  ontside  und  takes  the  key  of  the  said  shop  away 
with  hiTu:  and  the  said  M'Mallea  further  stated  that 
there  was  no  internal  communication  between  the 
said  shop  so  occapied  by  his  said  tenant  Elijah  Dnnne, 
and  the  remaining  portions  of  said  house  so  occapied 
by  him  the  said  John  M'Mullen,  and  farther  that  there 
was  a  distinct  and  separate  entrance  from  said  Merrion 
row  to  said,  shop,  that  is  to  say,  an  entrance  separate 
and  distinct  from  the  entrance  from  the  said  street  to 
portions  of  said  hoose  in  Merrion-row,  occapied  by 
said  John  M*Mullen,  and  fui-ther  that  he  the  said 
John  M^Mullen  had  no  control  over  the  premises  so 
occopied  by  him  the  said  Elijah  Dunne,  so  long  as  he 
the  said  Elijah  Dunne  paid  the  rent  therefor. 

In  the  case  of  Edward  MeUon, — The  said  Edward 
Mellon,  appeared  npon  the  rate-book  as  the  occnpier 
of  the  hoose,  office,  and  yard,  No.  20  Lincoln-place, 
iu  the  words  and  n^ures  following:  '*  Rate,  No.  814, 
Edward  Mellon,  value  £36,"  the  said  rating  compre- 
hending the  whole  of  the  said  house,  office,  and  yard. 
No.  20  Lincoln-place.  He  was  objected  to  in  conse- 
quence of  his  having  sablet  the  shop  and  drawing-room, 
pai*t  of  said  premises,  to  one  Daniel  North,  in  whose 
exclusive  possession  and  occupation  the  said  shop  and 
drawing-room  wore.  From  the  evidence  of  one  liobert 
Magrath,  who  was  oxamined  before  the  Revision 
Court,  it  appeared  that  the  said  Edward  Mellon  had 
let  the  drawing-room  and  shop  to  North  who  was  then 
in  occupation  thereof,  aud  who  had  full  control  over 
the  shop  entrance.  Edward  Mellon  appeared  in  per- 
son to  support  his  right  to  be  retained  as  a  burgess 
npon  the  list,  and  deposed  that  he  had  let  the  shop 
previoosly  to  the  month  of  March,  1 863 ;  and  that  he, 
the  said  Mellon,  had  in  the  said  month  of  March,  1 863» 
let,  in  addition  to  the  said  shop,  the  drawing-room  to 
said  North,  and  that  the  said  North  usually  slept  siuce 
the  month  of  March,  1863,  in  said  drawing-room, 
aud  that  the  said  North  when  closing  the  said  shop, 
fastened  the  door  thereof  inside,  and  passes  from  said 
shop  into  a  parlour  at  the  rere  thereof,  and  thence  by 
a  door  which  ho  locks  after  him  into  the  hall  of  said 
boose.  And  the  said  Mellon  stated  that  said  North 
did  not  reside  in  the  said  house  previously  to  the 
mouth  of  March,  1863,  when  the  said  Not*th  com- 
menced to  sleep  in  the  drawing-room  of  said  house 
aforesaid ;  but  that  previously  to  the  month  of  March, 
1863,  he  the  sud  North  was  accustomed  to  fasten 
the  door  of  his  said  shop  as  aforesaid  on  the  inside, 
and  having  then  locked  the  said  parlour  door,  taking 
the  key  with  bim,  departed  from  said  house  through 
the  hall  door  thereof.  Aud  the  said  Edward  Melton 
stated,  that  when  the  said  shop  door  was  so  fastened 
there  was  no  other  entrance  to  said  hotise  or  shop 
save  by  the  hall  door,  which  said  hall  door  said  Edw. 
Mellon  bad  control  over;  but  he  the  said  Mellon  ad* 
mitted  that  the  said  North  had  a  right  to  enter  by  the 
fiidd  hall  door  and  so  proceed  to  the  premises  whereof 
he  was  exclusively  possessed  as  aforesaid,  and  further 
that  he  the  said  North  mast,  when  returning  to  his 
8hop»  enter  through  the  hall,  and  by  the  hall  door; 
and  further,  that  he  the  sud  Edward  Mellon  conld 
not  get  into  said  shop  save  by  the  permission  of  said 
North. 

In  the  case  of  Michad  Hogan. — ^The  said  Michael 
Hogap  appeared  apon  the  rate -book,  rated  as  occnpier 


of  the  hoose  and  yard  32  Lower  Baggot-street,  in  the 
words  and  figures  following:  ''  Rate  No.  101,  Michael 
Hogan  and  Michael  Joseph  Hogan,  value  £48,"  in 
the  year  1861,  and  in  the  year  1862  ''value  MS  "; 
also  at  rate  No.  101,  office  and  stable  rated  at  £3, 
commencing  January  1,  1862.    The  rating  compre- 
hended the  whole  of  the  premises  ap  to  the   1st  Jan. 
1 862.    Michael  Hogan  was  objected  to  on  the  ground 
of  his  having  let  his  stable  to  a  tenant,  and  having 
appeared  in  person  in  the  Revision  Goart  to  support 
his  right  to  be  retained  as  a  borgess  upon  the  Hat,  he 
deposed  that  he  had  occupied  the  said  house  and  pre* 
mises  for  three  years  up  to  and  ending  May,  1863, 
that  about  eleven  months  after  be  had  so  commenced 
to  occupy  said  premises,  that  is  to  say,  on  or  about 
April,    1861,  he  had  let  the  stable  attached  to  said 
hoase  to  a  tenant,  and  that  same  still  continued  to  be 
let  to  a  tenant;  and  the  said  Michael  Hogan  also 
admitted  that  there  was  a  separate  entrance  to  the 
said  stable  which  said  separate  entrance  was  from  the 
lane  at  the  rere  of  said  premises,  aud  which  said  en- 
trance was  and  is  used  by  said  tenant. 

In  all  these  cases  the  objection  was  that  the  parties 
had  not  been  and  was  not  on  the  2 1st  August,  1863, 
in  occupation  of  the  rated  premises  during  the  period 
required  by  the  statute,  to  wit,  the  period  of  two  years 
and  eight  months  next  preceding  said  31st  August, 
but  on  the  contrary  in  each  case  a  teuant  was  daring 
a  gi'eat  portion  of  that  time,  and  still  was  in  the  occa- 
pation  and  exclu^ve  possession  of  the  part  of  the  rated 
premises  in  each  case  respectively  sublet  to  him. 
The  Revision  Court  however  decided  upon  retaining 
the  names  upon  the  burgess-roll,  and  the  conditional 
order  above  stated  having  been  obtained,  cause  was 
shewn  against  it,  and  the  case  now  came  on  to  be 
argued  in  this  Gouit. 

M'Donogh,  Q.O.,  ChatteHon,  Q.C.,  knd  Norwood, 
appeared  in  support  of  the  conditional  order. 

DevitU  con*ra. 

The  following  statutes  and  cases  were  cited.  Stat. 
3  &  4  Vict.  e.  108,  ss.  30,  50;  stat  12  &  13  Vict., 
c.  85,  s.  3;  The  Queen  v.  The  Mayor  of  Eye,  (9  Ad. 
&  Ell.  671);  Fludjer  v.  Lombe,  (Cas,  temp.  Hard- 
wicke,  307);  Cook  v.  Humber.  (U  C.  B.,  N.S.  33); 
Hetirettev.  Booth,  (15  C.  B.,  N.^,  500);  Bryan 
Kearney's  Case,  (I  Ale  Reg.  Cas.  22);  Wright  v. 
The  Town  Clerk  of  Stockport,  (5  M.  &  G.  33);  Pitts 
V.  Smedley,  (7  M.  &  G.  87);  Walm^  v.  Perkins^ 
(7M.  &G.,  151);  M'Keown  v.  Bradford,  (7  Ir, 
Jur.,  N.S.,  175);  Lanyon's  Case,  (8  Ir.  Jar.,  N.S, 
27);  Wauchoh  v.  Reynolds,  (1  Ir.  0.  L.  Rep.  142); 
Ryan  v.  BaUs,  (6  Ir.  Jur.  72);  The  Queen  ▼.  Deigh- 
ion,  (1  Dav.  g  Mer.  682);  The  King  v.  Hall,  (1  B. 
&  Or.  123);  The  King  v.  Poynder,  (1  B.  &  Cr., 
178). 

June  24 — O'Brien,  J. — This  case  was  very  fully 
argued  before  us.  When  the  case  was  first  opened 
involving  the  case  of  three  or  four  appeals,  there  was 
some  confusion  as  to  the  facts  of  the  case,  and  some 
doubt  However,  in  the  progress  of  the  case,  and 
having  regard  to  the  authorities  cited  by  Mr.  Devitt» 
particularly  that  case  in  15th  G.  B.,  N.S.,  the  case  of 
HenreUe  ▼.  Booth,  it  appeared,  and  I  think  was  fairly 
conceded  by  Mr.  Chatterton  in  the  argument,  that 
there  was  no  substantial  difference  between  the  facts 


326 


THE  IRISH  JURIST. 


of  these  cases;  and  that  the  prtnciple  involved  npon 
which  the  right  of  all  depends  is  this,  whether  the 
occopation  of  premises  for  which  a  partj  is  rated 
shoold  be  go- extensive  with  the  rating— co- extensive, 
not  as  to  time,  because  that  was  never  doabted,  bnt 
whether  under  the  Municipal  Corporations  Act  it  is 
necessary  that  the  party  should  occupy  the  entire  of 
the  premises  for  which  he  has  been  rated,  or  whether 
be  is  not  entitled  to  the  franchise  by  reason  of  having 
occupied  for  a  sufficient  time  premises,  themselves  of  a 
character  to  entitle  him  to  it,  even  though  he  be  rated 
for  those  premises  in  conjunction  with  others.  In  one 
of  these  cases  a  man  parted  with  a  stable,  in  another 
he  parted  with  a  shop,  and  a  question  arbes  as  to 
separate  tenements,  and  it  was  admitted  that  he  did 
not  lose  the  franchise,  provided  it  was  not  necessary 
to  hold  both  house  and  shop,  he  continuing  to  hold 
the  house.  It  was  said  that  this  principle  was  decided 
in  Wauchob  v.  Reynolds^  and  we  were  referred  also 
to  LanyofCs  case,  in  which  it  was  held  that  a  person 
by  parting  with  the  occupation  of  part  of  the  premises 
for  which  he  was  rated,  lost  his  claim  to  the  fran- 
chise. This  case,  however,  arose  under  the  Munici[)al 
Act  of  1840.  In  our  opinion,  the  provisions  of  the 
Dublin  Municipal  Act  are  essentially  diflferent,  and 
the  reason  of  the  rule  is  not  applicable  to  them.  It 
is  manifest,  on  looking  to  the  30th  section  of  the 
Municipal  Act,  that  the  decision  in  Wauchob  v.  Rey- 
noldSf  which  was  followed  in  several  cases,  is  rigliL 
That  section  provides  that  the  persons  qualified  as 
thereinaflor  mentioned  shall  be  burgesses,  **that  is  to 
say,  every  man  of  full  age,  who  on  the  last  day  of 
August  in  any  year  shall  be  an  inhabitant  householder, 
and  shall  for  six  calendar  months  previous  thereto 
have  been  resident  as  such  within  such  borough,  or 
withm  seven  statute  miles  of  such  borough,  and  who 
shall  occupy  within  such  borough  any  house,  ware- 
house, counting  house,  or  shop,  which  either  sepa- 
rately or  jointly  with  any  land  within  such  borough 
occupied  therewith  by  him  as  tenant,  or  occupied 
therewith  by  him  as  owner,  shall  be  of  the  yearly 
value  of  not  less  than  ten  pounds,"  to  be  ascertained 
a^tording  to  the  poor  law  rating.  Now  it  is  manifest 
from  that,  that  the  right  to  the  franchise  can  only  be 
established  by  shewing  on  the  poor-law  rating,  that 
the  premises  which  he  occupies  are  of  the  yearly  value 
of  £10.  The  poor-law  rating,  and  that  alone,  is  the 
test.  The  very  moment  that  the  occupier  parts  with 
the  occupation  of  part  of  the  premises  for  which  he 
was  rated,  that  test  is  no  longer  applicable;  and  there 
were  no  other  means  of  ascertaining  the  value.  Until 
be  was  rated  separately  for  the  prettises  which  he 
had  retained,  there  were  no  means  of  ascertaining  the 
value,  and  so  he  lost  his  claim  to  the  franchise.  With 
respect,  however,  to  the  cases  before  ns  under  the 
Act  of  1849  for  the  city  of  Dablin,  the  case  is  diffe- 
rent. Value  Is  no  longer  made  the  test  for  the  fran- 
chise. The  only  test  is  occupation  of  a  certain  class 
of  premises  for  a  certain  period  of  time,  and  that  dur- 
ing that  time  such  premises  should  have  been  rated  to 
the  relief  of  the  poor.  Of  coarse  there  is  involved  the 
necessity  of  payment  of  the  rates.  When  therefore 
the  reason  of  the  rule  of  exclusion  ceases,  that  rule 
should  be  no  longer  applied  except  we  can  collect  that 
the  Legislature  intended  that  occupation  should  not 


merely  be  co -extensive  in  time  with  rating,  but  should 
extend  to  the  whole  of  the  premises  rated.    Of  connte 
if  that  should  be  collected,  our  duty  would  be  to  foU 
low  the  Act      I  cannot,  however,  find  words  in  the 
Act  to  warrant  us  in  coming  to  that  conclasion.     I 
find  it  stated  in  the  Act  that  he  should  occupy  pre- 
mises of  a  certain  class,  and  that  it  is  necessary  that 
those  premises  should  be  rated.    Are  they  not  rated? 
Or  does  he  lose  the  qualification  for  the  franchise, 
value  being  ont  of  the  question,  because  the  premises 
happen  to  be  rated  with  other  premiaes?    Are  we  to 
be  told  that  when  a  man  with  three  or  four  houses 
occupies  one,  and  happens  to  be  rated  for  all  together, 
therefore  he  is  not  entitled  to  the  franchise?     It  was 
necessary  so  to  hold  under  the  former  Act,  because  of 
the  ingredient  of  value.     But  where  the  test  of  valoe 
is  abolished,  the  reason  ceases,  and  we  have  no  right 
to  import  words  into  the  Act  different  from  what  the 
Legislature  has  used,  and  by  a  strained  construction 
to  give  a  meaning  to  the  Act  which  it  does  not  bear. 
Occupation  for  two  years  and  eight  months  is  essen- 
tial ;  and  upon  looking  through  the  Act,  it  may  be  so 
construed  as  to  contain  nothing  adverse  to  the  propo- 
sition for  which  Mr.  Chatterton  contends,  but  it  is 
necessary  for  him  to  shew  that  under  the  providons  of 
the  Act,  the  party  who  is  qualified  and  establbhes  his 
qualification  to  the  franchise,  loses  it  by  parting  with 
the  occupation  of  part,  while  he  retains  in  hi?  occopa- 
tion a  tenement  of  a  character  sufficient  to  qualify 
him  for  the  franchise.      Upon  these  grounds  we  have 
come  to  our  conclusion,  and  as  we  were  told  that  the 
parties  were  anxious  to  have  the  decision  for  a  guide, 
my  brethren  will  express  their  views,  and  we  hope 
this  will  be  a  sufficient  declaration  of  the  law.    Upoa 
these  grounds,  I  say,  we  think  that  the  cause  agaiost 
the  conditional  order  should  be  allowed. 

Hates,  J. — I  concur  in  opinion  with  my  brother 
O'Brien  that  these  gentlemen  should  be  retained  on 
the  roll  of  burgesses.  From  the  argument  of  Mr. 
Chatterton  yesterday,  it  is  plain  that  the  four  cases 
resolve  themselves  into  one  or  two  points.  The  great 
point  is  the  one  which  Mr.  Chatterton  put  forward 
early  in  his  argument,  namely,  whether  rating  should 
be  coterminous  in  legal  limits  with  occupation.  Un- 
doubtedly, the  decision  of  that  point  would  decide  two 
cases,  namely,  M^MvJUerCs  case  and  HogaiCs  cm 
Those  turn  altogether  on  that  point  We  took  a  dis- 
tinction yesterday  between  the  borough  franchiae  and 
the  parliamentary  franchise.  I  do  not  conceive  that 
he  was  warranted  in  that  or  in  thinking  that  Wright 
V.  I%<  Toum  Clerk  of  Stockport  did  not  apply.  I 
think  it  does,  and  that  the  reason  given  there  by  the 
Chief  Justice  applies.  In  both  the  franchises  it  is 
necessary  that  there  should  be  not  only  occupation 
but  rating.  In  both  it  becomes  necessary  to  inquire 
whether  the  individual  should  be  separately  rated  for 
these  premises  apart  from  all  others.  The  case  of 
Wright  v.  The  Town  Clerk  o/StockpoH  decides  that 
that  is  not  necessary;  and  the  expression  of  the  Chief 
Justice  is,  that  a  person  is  not  the  less  rated  for  cer- 
tain premises  because  he  is  rated  for  those  premises 
and  others  also.  He  said  that  the  statute  had  not 
words  to  shew  that  the  rating  must  be  not  only  for 
those  premises  but  for  those  apart  from  all  others; 
and,  therefore,  it  appears  to  me  that  in  both  these 
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uxses,  and  whether  we  consider  the  object  of  the  ra- 
tiDg  to  have  been  as  an  additonal  evidence  of  occapa- 
tion  or  as  an  additional  evidence  of  the  atatm  of  par- 
ties in  society,  bat  bearing  his  share  of  the  pnblic  bnr- 
dens, — ^in  either  of  these  views  there  is  nothing  in  the 
slightest  degree  which  requires  as  to  introduce  the 
distinclion  which  Mr.  Ghatterton  has  asked  as  to  do, 
oamely,  that  the  rating  mast  be  for  these  premises 
separately  from  all  others.      Well,  as  I  have  said,  I 
think  that  disposes  of  the  two  first  cases.      It  goes  a 
long  way  with  the  others.      I  shall  only  say  a  word 
on  those  others.      In  MdloiCs  case  the  party  held  a 
shop  and  the  parlonr,  and  the  shop  was  closed  on  the 
.  inside,  and  the  party  at  night  went  throagh  a  door 
into  the  hall,  and  oat  by  the  front  door  of  the  hoase. 
Something  of  the  same  kind  occurred  in  FitzgeralcPs 
case.    With  hb  shop  he  had  a  right  to  the  shop  door, 
bat  there  was  a  door  commnnicating  between  the  par- 
lour and  the  hall,  and  though  he  might  have  gone 
that  way,  he  seemed  not  to  have  secnrod  that  for  him- 
self.    Now,'it  appears  to  me  that  that  right  in  either 
or  both  of  these  cases  in  these  persons  to  pass  throagh 
the  hall  door,  was  nothing  more  thsn  a  liberty  or 
easement,  a  sort  of  servitude  which  did  not  derogate 
from  the  master's  rights  as  owner  of  the  house,  and 
that  the  existence  of  this  servitude  did  not  take  away 
from  the  franchise.      I  therefore  concur  in  the  judg- 
ment of  the  Court 

FmoBRALD,  J. — I  concur  in  the  result  at  which  the 
Goart  has  arrived,  bat  I  propose  to  offer  an  opinion 
only  on  the  single  question,  to  which  the  very  clear, 
caudid,  and  able  argnment  of  Mr.  Ghatterton  reduced 
the  case.  In  each  case  it  was  conceded  that  there 
was  a  tenement  which,  if  separately  rated,  was  suffi- 
cient to  confer  the  franchise,  the  occupation  being  suf- 
ficient in  point  of  time;  but  it  seems  to  me,  that  the 
tenement  occupied  is  not  the  less  duly  rated  to  the 
relief  of  the  poor,  becauM  it  is  rated  with  some 
other  premises,  forming  part  of  the  fielding  which  is 
duly  rated. 

U^Brieu,  J. — ^With  respect  to  the  costs  of  this  ap- 
peal, we  look  upon  this  as  a  very  important  question. 
We  look  upon  it  not  merely  as  a  case  between  the 
appellant  and  the  respondents:  the  ground  upon 
which  it  was  put  really  made  it  a  general  question  of 
great  public  importance,  as  to  which  it  was  desirable 
that  there  should  be  some  guidance,  and  we,  there- 
fbre»  do  not  think  it  a  case  in  which  there  ought  to  be 
any  costs. 


[Bsfoaa  O'Bbien  and  Hates,  J.J.] 
LoBD  Talsot  db  Malahidb  v.  CnsACK.^-ytfne  9,  24. 
Evidence — Befrething  memory — Copy  of  document. 

To  refresh  the  memory  oj  a  witness^  a  document  was 
put  into  his  hand.  This  document  woe  not  in  his 
unntingj  but  he  deposed  that  at  the  time  ofthetrans- 
actions  in  quetiio%  and  while  they  werejresh  in  his 
recolUction^  he  made  certain  memoranda;  that 
aftenoards  at  a  distance  of  two  or  th,  ee  months^ 
thoH  memoranda  were  copied  by  another  person^ 


into^he  book  now  produced;  that  he  (witness)  in- 
spected the  copyy  when  made,  and  compared  it  with 
the  original^  at  the  time,  and  that  he  Jound  it  to  be 
correct  J  he  original  was  lost;  the  person  who 
had  made  the  copy  was  living.  Held,  that  the 
copies  of  the  memoranda,  in  the  book  now  produ- 
ced, were  admissible  for  the  purpose  of  refreshing 
the  witnesses  memory, 

Tais  case  came  before'  the  Court  'upon  an  appeal 
from  a  ruling  of  Master  Bushe.  It  had  been  referred 
to  him  to  take  certain  accounts  between  the  parties, 
and  in  the  coarse  of  the  investigation  several  wit- 
nesses were  examined  orally  before  him.  One  of  the 
witnesses  being  examined  as  to  certain  items,  a  book, 
containing  memoranda,  was  produced  to  refresh  bis 
memory  as  to  them.  The  memoranda  were  not  in 
the  handwriting  of  the  witness,  but  in  that  of  one 
Keuealy,  who  copied  them  from  a  book  in  which  the 
witness  at  the  time  of  the  transactions  now  being  in- 
quired into,  and  when  they  were  fresh  in  his  memory, 
made  entries  respecting  those  transactions.  The 
entries  were  afterwards,  in  some  instances,  at  a  dis- 
tance of  two  or  three  months,  copied  by  Eenealy  into 
the  book  now  produced.  This  copy  was  not  made  in 
the  presence  of  the  witness,  but  was,  from  time  to 
time,  compared  by  him  with  the  entries  in  the 
original  book  in  his  own  writing,  and  found  to  be 
correct,  and  at  the  period  of  the  examination  the 
master  also  was  sati^^ed,  by  the  evidence  of  the  wit- 
ness, that  the  copy  was  a  correct  one.  The  non« 
production  of  the  original  book  was  accounted  for  by 
its  loss.  Keuealy  was  stated  to  be  still  alive.  On 
the  part  of  the  pluntlff  it  was  objected  that  the  book 
produced  was  not  a  document  by  which  the  witness 
could  be  allowed  to  refresh  his  memory.  The  Master 
however  ruled  that  it  was  such  a  document,  and  from 
that  ruling  the  present  appeal  was  brought. 

Ghatterton,  Q.C.,  and  Leech  for  the  plalnti£ — The 
Master's  ruling  was  erroneous.  This  was  not  a  docu- 
ment by  which  the  witness  coald  refresh  his  memory. 
How  can  the  witness  swear  now  to  the  correctnesa 
of  the  copy  without  seeing  the  original?  hj  the 
original  he  could  have  been  allowed  to  refresh  hia 
memory  aa  to  these  transactions;  but  that  link  is 
missing.  Jones  v.  Stroud  (2  G.  &  P.  1 96) ;  Doe  dem. 
Church  V.  Perkins  (3  T.  R.  749)  Burton  y.  Plummer 
(2  Ad.  &  Ell  341);  Beech  v.  Jones  (5  G.  B.  696); 
Taylor  on  Evidence,  ss.  1264,  1265.  If  the  witness 
could  have  sworn  that  at  the  time  when  he  compared 
the  entries  he  recollected  the  focts,  the  case  might  be 
different;  but  all  that  he  can  do  is  to  swear  that  when 
he  made  the  original  entries  he  recollected  the  facts, 
and  that  he  afterwards  found  that  the  copy  cori*ectly 
represented  the  original  memorandum  made  by  him. 
That  is  not  sufficient. 

Carleton,  Q.C.,  contra.— It  is  sworn  that  the  copy 
was  a  correct  one,  and  that  the  origmal  is  lost.  Where* 
in  the  cases,  a  witness  was  not  allowed  to  use  a  copy 
of  a  document  to  refresh  his  memory,  the  original  was 
in  existence,  and  the  decision  went  upon  the  principle 
of  the  necessity  for  the  best  evidence  available  being 
produced.  Tanner  v.  Taylor  cited  iu  Doe  v.  Perkins, 
Home  V.  Mackenzie  (6  CI.  &  Fin.  6 J8),  is  the  ease 
of  a  printed  copy,  by  which  a  witness  was  allowed  to 
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refresh  his  memory.  There  is  do  decision  establishing 
that  the  ruling  is  erroneons,  and  on  principle  there  is 
no  reason  why  a  witness  should  not  be  allowed  to 
refresh  his  memory  in  the  manner  now  proposed. 

Leech  in  reply. — Wherever  a  witness  is  allowed  to 
r  fresh  his  memory  by  a  document,  it  must  be  by  ono 
in  his  writing  made  at  the  time,  or  in  the  writing  of 
some  one  else  made  at.  the  time  and  while  the  matter 
was  fresh  in  his  memory.  A  witness  cannot  refresh 
b's  memory  by  a  document  which  only  existed  when 
h's  memory  had  ceased.  Burrough  y.  Martin  (2 
Campb.  112.) 

July  24fA. — O'Brien,  J. — This  was  a  case  argued 
before  my  brother  Hayes  and  myself,  by  Mr.  Chatter- 
ton  and  Mr.  Carleton.  Since  the  argument,  my 
brother  Hayes  has  referred  mo  to  a  case  on  the  sub- 
ject which  was  not  cited,  that  is  the  case  of  M^Oregor 
T.  Topham  (1  G.  &  K.  320).  The  question  here  is 
this.  It  has  been  long  settled  that  a  witness  may, 
for  the  purpose  of  refreshing  his  memory,  look  at 
a  document  in  his  own  bandrwriting,  made  at  the 
time  of  the  occurrence  to  which  he  is  deposing.  The 
rule  has  been  extended  to  documents  which  he  saw 
at  the  time  or  immediately  after,  which  he  read  over 
and  as  to  which  he  had  an  opportunity  of  seeing 
according  to  his  fresh  recollection  of  the  facts,  whether 
they  contained  the  truth.  But  here  the  document 
was  not  in  his  writing,  nor  did  he  see  it  at  the  time, 
but  it  is  proved  to  the  satisfaction  of  the  Master,  that 
it  is  a  correct  copy  of  the  original  memorandum  which 
was  made.  The  particular  entry  here  is  proved,  to 
the  satisfaction  of  the  Master,  to  be  an  exact  copy  of 
that  which  he  wrote  at  the  time,  and  the  loss  of  the 
original  is  accounted  for.  Well,  one  would  say  that 
if  a  document  need  not  be  in  the  witness's  own 
writing,  but  must  be  one  which  he  looked  at  at  the 
time,  on  the  same  principle,  when  there  is  a  copy  of  a 
document,  it  being  proved  to  be  a  copy,  and  the  loss 
of  the  original  being  accounted  for,  the  same  rule 
would  apply.  Consequently  in  the  absence  of  express 
authority,  we  were  so  disposed  to  hold.  None  of  the 
cases  to  which  we  were  referred  were  against  that 
Tiew.  The  case  in  Adolphus  &  Ellis  would  imply 
that  the  non-production  of  the  original  was  not 
accounted  for,  and  that  the  party  should  not  be  al- 
lowed to  look  at  the  copy  unless  he  accounted  for  the 
loss  of  the  original  Well,  I  now  come  to  the  case  of 
Topham  v.  McGregor  to  which  my  brother  Hayes  has 
referred  me.  In  that  the  facts  were  curious.  It 
became  necessary  to  prove  the  state  of  the  weather  in 
a  particular  year,  and  to  do  that,  it  was  proposed,  in 
onler  to  corroborate  the  testimony  of  a  witness,  to 
read  an  article  from  a  newspaper,  published  at  the 
time,  and  which  contained  a  statement  confirmatory 
of  the  witness's  evidence.  This  was  objected  to; 
then  the  editor  of  the  newspaper  was  call^  and  he 
stated  that  the  article  had  been  furnished  by  a  gentle- 
man who  had  been  in  the  habit  of  writing  such  articles 
for  the  newspaper;  he  also  p.*oved  the  loss  of  the 
original  manuscript  The  writer  of  the  article  was 
then  called,  and  he  stated  that  he  had  no  recollection 
of  having  communicated  the  particular  article  referred 
to;  he  stated,  however,  that,  at  the  time  mentioned  by 
the  editor,  he  hd  been  in  the  habit  of  furnishing  him 
with  articles,  with  reference  to  phenomena  connected 


^ith  the  weather,  and  he  swore  that  the  statements 
contained  in  those  articles  were  invariably  true.     It 
was  then  submitted  that  the  article  should  be  read. 
^^No,"  said  the  judge  ''you  cannot  do  that,''  but  he 
held  that  the  article  might  be  used  to  refresh  the 
witness's  memory,  and  that  he    might  be  asked, 
whether,  looking  at  the  article  in  question,  he  had  auy 
doubt  that  the  fact  really  was  as  therein  stated,     lu 
this  case  the  copy  seems  to  be  a  true  one,  and  there- 
fore we  think  that  the  Master  should  allow  the  witness, 
for  the  purpose  of  refreshing  his  memory,  to  look  at 
entries  in  the  book  proved  to  the  satisfaction  of  the 
Master  to  be  correct  copies  of  what  the  witness  had 
written  immediately  after  the  transaction,  when  the 
matter  was  fresh  in  his  memory.     This  being  a  ques- 
tion of  some  novelty,  we  think  the  costs  should  be 
costs  in  the  cause. 

Hatjes,  J. — I  concur  with  my  brother  O'Brien. 
At  the  time  of  the  argument  I  myself  did  feel  that  all 
reason  was  on  the  side  of  the  defendant  here,  and  til 
that  I  felt  was  wanting  was  an  authority,  and  there- 
fore I  searched  for  one  which  I  think  gives  all  that  ia 
wanting,  and  I  should  say  that  there  is  no  doubt  that 
if  this  document  itself,  this  lost  document  had  been 
produced,  it  would  have  been  all  right,  as  it  is  said  to 
refresh  the  witness's  memory.  That  I  would  say  is 
an  inexact  expression,  for  the  witness  looks  at  the 
document,  and  all  that  he  does  is,  seeing  that  that  is 
his  writing,  though  his  memory  is  a  blank,  he  will 
undertake  to  swear  to  the  truth  of  the  matters  which 
he  sees  in  the  document.  It  is  hard  to  say  why  he 
should  not  be  allowed  to  do  the  same  thing  if  the 
document  itself  is  lost,  and  another  is  produced  which 
is  proved  to  be  a  true  copy  of  the  original  That 
was  exactly  the  case  in  Topham  v.  M'Oregor,  for 
there  the  party  refreshed  his  memory  from  a  copy. 
So,  here  is  a  case  where  it  was  done  not,  I  would  say. 
to  refresh  the  witness's  memory,  but  to  replace 
memory. 


CTourt  ot  Common  ^Uas. 

rRcportcd  by  J.  Fidd  Jobuton,  Eiq.,  Barrlgter.aULAvJ 

[Coram  Monahan,  C.J.,  Ball  and  Christian,  JJ.] 

MacMahqn  V,  Ellis  and  others,  April  21,  22, 24, 
25,26,  June  11. 

Exceptions — Evidence  of  toUa  and  customs  under 
4  Anne,  c.  14 — Evidence  of  appointment  to  office 
of  weighma8ter — Evidence  of  oath  being  taken^ 
Fresumptianr^Bebuttal—lO  O.  /F,  c.  7,  sec  20. 

At  the  trial  of  an  action  brought  by  theplainttfffor  dis- 
turbance in  his  office  oj  weighmaster  under  Ste  4  AnM 
(Ir.)  c.  14,  evidence  was  given  that  there  had  been 
boards  fixedup  in  front  of  the  market-house  oj  Chnes, 
and  in  front  of  the  shambles,  with  tolls  and  customs 
marked  on  them;  and  that  when  meal  and  potatoes 
were  brought  to  the  market,  the  buyers  used  to  pay 
rent  for  the  liberty  of  re  selling  them.  Held,  upon 
the  argument  of  a  bill  of  exceptions,  that  this  was 
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widence  frwn  which  the  jury  might  infer  that  tolls 
and  customa  were  legally  lemable  in  Clones^  and 
that  Clones  was  a  town  in  which  the  office  oj  weigh- 
master^  under  tJte  4  Anne,  c  14,  existed. 

The  4  A  nne^  c  1 4,  imposed  a  penalty  of  40a,  a  month 
on  the  owner  of  tolls  and  customs  who  should  neg- 
lect to  appoint  a  weighmaster.  There  was  evidence 
given  that  Sir  T.  B.  Leonard  was  the  owner  of  the 
tolls  and  customs  of  Clones^  and  the  plaintiff  gave 
evidence  that  he  acted  as  weighmaster  from  the 
death  of  his  father  till  1851.  Hold,  that  tliere 
was  evidence  to  go  to  the  jury ^  that  the  plaintiff  was 
duly  appointed  weighmaster  pursuant  to  the  4  Anne, 
c  14. 

Held  also^  that  evidence  of  the  fees  taken  by  the 
plaintiff  being  larger  than  the  statutable  ones,  sup- 
posing it  given,  would  weaken  but  not  annul  the 
other  evidence^  as  it  was  for  the  jury  to  choose  be- 
tween  imputing  a  violation  of  the  statute  to  the 
owner  of  the  toUs  and  customs,  and  imputing  extor- 
tion to  the  plaintiff. 

The  plaintiff  gave  no  direct  evidence  of  having  taken 
the  oath  required  by  the  10  O.  IV.  c  7.  The 
defendant  gave  some  evidence  of  a  fruitless  search 
for  the  oath  amongst  the  records  of  the  Court  of 
Chancery y  but  none  of  any  in  a  Court  of  assize. 
Held,  that  this  was  not  such  a  rebuttal  by  the  defen- 
dant of  the  prhumption  that  the  oath  was  taken 
arising  from  the  plaintiff^s  having  acted  in  the 
office,  as  entitled  the  dejendant  to  have  the  question 
withdrawn  from  the  jury.  1.  Because  this  assumed 
that  the  plaintiff  was  bound  to  follow  section  20of\0 
O,  /Fm  c  7,  as  to  the  time  and  manner  of  taking 
the  oadi,  which  he  was  not.  2.  Because  waiving 
this^  the  neglect  of  the  officer  to  record  the  oath 
would  not  invalidate  its  effect  ij  taken.  3.  Because 
the  search  was  insufficient. 

Tbb  first  coQDt  of  the  summons  and  plaint  complained 
that  for  fourteen  years  before  the  filing  of  the  snm- 
mons  and  plaint,  the  plaintiff  was  weighmaster  and 
possessor  of  the  office  of  weighmaster  of  the  market 
town  of  Clones,  nnder  the  statute  of  the  4  Anne  (Ir.) 
c.  14,  and  of  the  emoluments  thereto  belonging;  that 
he  was  provided  with  beams,  scales  and  weights, 
which  were  set  up  in  the  market-honse  of  Clones ; 
that  the  defendants  on  the  6th  of  June,  1851,  broke 
and  entered  the  maii^et-house,  and  ejected,  expelled, 
and  removed  the  plaintiff  therefrom,  and  kept  and 
continued  him  so  expelled,  &c.,  from  thence  hitherto ; 
that  they  seized  and  carried  away  his  beams,  scales, 
and  weights,  and  thereby  andotherwbe  from  said  I  at 
June,  185  It  hitherto  hindered  and  disturbed  him  from 
ezerdsmg  his  said  office,  and  prevented  him  from 
receiving  the  fees  and  emoluments  thereof.  The 
second  count  complained  that  the  plaintiff  was  tenant 
from  year  to  year  under  Sir  T.  B.  Lennard  of  the 
groond  story  of  the  market- house;  that  the  defen- 
dants on  the  6th  June,  1851,  broke,  and  entered  it, 
and  expelled  him,  and  since  have  kept  him  so  expelled; 
that  on  the  12th  June,  1851,  he  brought  an  action  in 
the  Queen's  Bench  for  that  trespass  in  which  he  ob- 
tained a  verdict,  by  which  the  jury  found  that  he  was 
tenant  from  year  to  year  of  a  certain  part  of  the  said 
ground  story,  called  the  office,  and  gave  him  £25 


damages,  upon  which  verdict  he  on  the   13th  Nov. 
1851,  obtained  judgment ;  that  though  the  tenancy 
from  year  to  year  so  found  by  the  jury  was  still  sub- 
sisting, the  defendants  had  since  the  time  to  which 
damages  were  recovered  in  said  action,  continually 
hitherto  kept,  and  still  did  keep  the  plaintiff  ejected, 
expelled,  and  removed  from  the  possession  of  said 
ground  story,  including  the  said  part  called  the  offioew 
The  third  count  stated  a  tenancy  from  year  to  year  in 
the  ground  story;  that  the  defendants  expelled  the 
plaintiff,  &c^  alleging  special  damage  and  a  taking 
and  carrying  away  of  the  plaintiff's  goods.  The  plead- 
ings were  continued  down  to  snr- rejoinders.    There 
were  nineteen  issues  settled  for  trial,  of  which  the 
following  are  material       I.  Whether  the  office  of 
weighmaster  under  the  statute  of  the  4  Anne  existed 
in  the  market  town  of  Clones,  in  manner  and  form  as 
stated  in  the  first  coant  of  the  summons  and  plaint? 
2.  Whether  the  plaintiff  is  now  and  has  been  weigh- 
master and  in  possession  of  the  office  of  weighmaster 
of  the  market  town  of  Clones,  by  virtue  of  the  statute 
of  4  Anne  in  manner  and  form  as  stated  in  the  said 
first  count?     3.  Whether  the  plaintiff  took  the  oaths 
mentioned  in  the  3rd  section  of  said  statute  of  4 
Anne,  as  directed  to  be  taken  by  said  statute?    5* 
Whether  the  plaintiff  always  professed  the  Roman 
Catholic  religion;  and,  whether  within  the  period, 
and  in  the  manner  and  at  the  place  stated  in  the  2nd 
replication  to  the  3rd.  plea,  he  duly  took  and  sab- 
scribed  the  oaths  appomted  by  the  statute  10  6.  IV. 
c.  7,  as  required  by  said  Act?     8.  Whether  the 
defendants  broke  and  entered  the  house  in  the  said 
count  mentioned  as  therein  alleged?     14.  Whether 
at  the  commencement  of  this  action  and  at  the  time 
of  the  committing  of  the  supposed  trespass,  wrongs, 
and  grievances,  for  which  damages  are  sought  by  the 
second  count,  the  plaintiff  was  tenant  from  year  to 
year  of  any  portion  of  said  ground  story  of  said  market 
house,  other  than  the  part  called  the  office?     15» 
Whether  the  tenancy  firom  year  to  year,  found  by  the 
jury  in  the  suit  in  the  second  count  mentioned  was  at 
the  commencement  of  this  action,  and  at  the  time  of 
the  committing  of  the  trespass  for  which  damages  are 
sought  by  said  count,  a  subsisting  tenancy  from  year 
to  year?     16.  Whether  the  defendants  committed 
the  trespasses  for  which  damages  ai*e  sought  by  the 
said  second  count?     19.  Whether  the  causes  of  action 
in  the  summons  and  plaint  mentioned,  occured  before 
the  action?     At  the  trial  of  the  action  before  Mona- 
han,  C.  J.,  at  the  Hilary  after-sittings,  1863,  there 
were  forty  exceptions  taken  by  the  defendant,  eighteen 
at  the  close  of  the  plaintiff's  case,  and  twenty-two  to 
the  charge  of  the  learned  Chief  Justioe.     The  jury 
found  for  the  plaintiff.     The  nature  of  the  exceptions 
as  well  as  the  evidence  given  at  the  trial,  will,  for 
the  most  part  sufficiently  appear  in  the  arguments 
upon  the  defendant's  bill  of  exceptions,  and  the  judg- 
ment of  the  Court. 

April  21.— JT.  EUis  (with  him  J.  E.  Walsh, 
Q.C.)  in  support  of  the  exeeptions.— Of  the  three 
counts,  one  in  case  and  two  in  trespass,  I  will  deal 
with  the  counts  in  trespass  first,  as  being  the  simplest. 
The  count  charges  a  trespass,  and  shows  upon  the 
face  of  it  that  no  trespass  could  have  been  committed* 
Trespass  is  a  *^oQsessory  action. — Selwyn's  Nisi  Prios, 
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1996-98;  Brown  v.  Noiky  (18  L.  J.,  Ex.,  N.  S., 
39).  There  is  no  anthoritj  the  other  way.  The  de- 
fendant asked  the  jadge  to  direct^  verdict  for  him 
on  the  third  issne  on  the  second  count.  This  is  the 
subject  of  the  14th  exception.  As  to  the  ISth  ex- 
ception, which  is  in  reference  to  the  second  issne  on 
the  second  coant,  is  the  tenancy  of  the  little  office  in 
1851  evidence  of  a  tenancy  in  this  case,  when  the 
Statute  of  Limitations  is  pleaded?  Or  must  the 
Conit  presume  upon  that  plea  that  the  tenancy  has 

been  determined  till  the  contrary  be  proved? Leigh 

V.  Thornton  (1  B.  &  Aid.,  6'25).     At  the  close  of  the 
case  the  defendant  called  on  the  judge  to  direct  the 
jury  on  the  question  of  the  Statute  of  Limitations. 
But  if  the  former  point  be  well-founded,  it  disposes  of 
this,  because  if  the  action  of  trespass  could  never 
have  been  brought,  it  could  not  have  been  bronght 
within    six    years.      This   disposes    of   the  excep- 
tions   relating  to    the  trespass.       Coming  to  the 
count  in  case,  by  the  17th  exception  the  defendant 
a^ked  the  judge  to  tell  the  jury  that  the  mere  exclu- 
sion was  no  disturbance,  and  that  it  should  be  shown 
there  was  some  demand  to  exercise  the  office  since 
1851.     It  is  admitted  that  the  plaintiff  never  exer- 
cised the  office  since  1851,  and  that  he  never  made 
an  effort  to  exercide  it,  nor  any  preparation  to  exercise 
it  in  the  way  of  beams,  scales,  &c.     Can  a  disturb- 
ance take  plaoe  in  the  exercise  of  an  office  during  the 
time  when  it  is  admitted  no  such  exercise  existed? 
Thb  is  analogous  to  the  question  of  trespass;  but  it 
is  stronger— 8  Bla.  Cora.,  236;  2?  Geo.  3,  c  41,  s. 
2.    Should  a  jury  be  allowed  to  speculate  on  what 
would  have  been,  if  a  demand  had  been  made  some 
years   before,    which    never    was   made?  —  Dexter 
V.  Hayea  (1 1  Ir.  C.  L.  R,  106);  Dexter  v.  Oust  (13 
Ir.  0.  L.  K.,  97).   In  these  cases  the  fact  that  Dexter 
was  standing  at  the  place  with  his  apparatus  ready, 
was  the  foundation  of  the  argument     £ight  years 
here  are  the  same  as  eighty.  The  defendant  alleges^ 
1.  That  the  office  could  not  have  existed  under  the  sta- 
tute of  Anne.  2.  That  the  office  held  by  the  plaintiff  was 
held  by  wilL     3.  That  the  lord  of  the  manor  as  such 
was  the  person,  ami  not  the  owner  of  the  tolls.     A 
market-toll  is  payable  by  the  buyer,  and  not  the  seller, 
unless  there  be  a  custom  to  the  contrary.     There  was 
no  attempt  to  prove  a  grant  of  tolls,  but  only  to  show 
receipt  of  them — M'Oahey  v.  Alston  (2  M.  &  W., 
206).     Without  acting,  the  presumption  that  the 
oath  was  4aken  cannot  be  made.    A   presumption 
cannot  be  founded  on  a  presumption.     The  fees  taken 
by  M*Mahon  were  often  two,  three,  or  seven  times 
the  fees  given  by  the  statute  of  Anne;  and  therefore, 
if  acting  nnder  that  statute  if  weighmaster  under  that 
statute,  be  was  guilty  of  fraud,  extortion,  and  rob 
bery,  and  will  the  Court  presume  crime?    It  would 
be  for  the  first  im^—Doe  dem.  Hammond  v.  Cooke 
(6  Bingham,  174).     He  may  have  been  a  manorial 
weighmaster.     This  evidence  of  acting  is  no  evidence 
of  good  title.     It  is  presumptive  evidence  in  our  fa- 
vour, since  if  he  were  weighmaster  he  acted  criminally. 
One  presumption  was  built  upon  the  other.     The  let- 
ter of  29th  August,  1847,  was  a  copy  of  the  resolu- 
tions of  the  Court  Leet.   The  5th  resolution  is  quoted 
by  Ellis.    This  is  relied  on  as  a  recognition  of  the 
plaintiff's  being  In  the  office.     This  is  uot  a  reco'^ni- 


tion  of  the  plaintiff  bemg  weighmaster  nnder  the  sta- 
tute of  Anne.  Why  should  the  resolutions  of  the 
Court  Leet  be  sent  to  one  who  was  appointed  under  a 
statute?  The  letter  does  not  lean  to  one  side  more 
than  the  other.— ilv^  v.  Boivden  (6  £11.  &  Bl.  962.) 
The  plaintiff  set  up  cranes  in  obedience  to  his  orders 
which  he  would  have  had  no  business  to  do  if  ap- 
pointed nnder  the  statute  of  Anne.  If  the  letter  were 
taken  by  itself,  it  would  show  that  it  was  as  to  a  ma- 
norial craner  it  was  sent,  but  the  party  who  wrote  the 
letter  himself  proved  he  was  addressing  a  manorial 
officer. — M'Mahxm  v.  Lennard  (6  H.  of  L.,  N.S., 
1010).  John  Payne's  evidence  was  some  evidence, 
and  the  House  of  Lords  decided  that  if  the  defendant 
gave  some  evidence,  the  plaintiff  could  not  have  a 
verdict.  J.  P.  proved  he  searched  everywhere  he 
could  for  the  oath  taken  by  John  M'Mahon,  and  could 
not  find  any  except  the  oath  he  took  when  admitted 
as  a  barrister.  The  question  is  not  if  that  be  com- 
plete evidence,  but  is  it  some  evidence,  so  as  to 
impose  upon  the  plaintiff  the  necessity  of  giving  some 
evidence  he  did  take  the  oath?  The  Courts  in  Eng- 
land are  taken  to  be  the  places  where  people  in  Eng- 
land take  oaths,  and  the  Courts  in  Ireland  where 
people  residing  in  Ireland  are  to  take  them.  The 
plaintiff  is  to  be  taken  to  be  residing  in  Ireland  as  a 
barrister.  The  Chief  Justice  told  the  jury  the  pre- 
sumption from  the  acting  in  the  ofBce  would  be  re- 
butted if  there  was  search  eveiywhere  for  the  oath  in 
vain.  But  it  was  not  a  rebuttal,  but  a  negative  proof. 
It  was  not  for  the  judge  to  tell  the  jury  how  much 
evidence  would  rebut  a  presumption.  Lord  Wenslej- 
dale,  in  correcting  his  own  report,  nndorlined  the 
word  "«>i?w,"  and  it  appears  in  italics  showing  that 
any  evidence  at  all  was  sufficient  There  is  no  evi- 
dence of  the  existence  of  the  office  of  weighmaster  in 
the  town  of  Clones.  It  is  necessary  to  prove  Kome 
person  received  the  tolls  and  customs  at  the  time  of 
the  alleged  appointment.  It  has  not  been  proved 
that  there  ever  was  a  grant  of  these  tolls  and  costoms, 
nor  was  the  question  asked  on  cross-examinatibn;  nor 
was  a  collector  of  tolls  and  customs  ever  seen  in  the 
town  of  Clones. 

E.  M.  Kelly  (with  him  Hemphill,  Q.C.,)  contra.— 
The  existence  of  the  office  of  weighmaster  undei 
the  statute  of  Anne  b  admitted  on  the  record. — Sto* 
phen  on  Pleading,  p.  181;  3uller»s  Nisi  Prius,  298, 
a,  referring  to  Dyer,  183,  c.  58.  [^BaU,  7.— The 
travei-se  is,  that  the  plaintiff  is  not  weighmaster  of 
Clones.]  Suppose  a  party  claimed  to  be  possessor 
of  the  office  of  Chief  Justice  of  Common  Pleas,  and  it 
be  traversed  that  he  is  Chief  Justice  of  Common 
Pleas.  Would  any  Court  allow  the  defendant  to  ar- 
gue there  was  no  such  office  as  that  of  Chief  Justice  in 
existence?  Or  if  the  traverse  is  that  the  plaintiff  did 
not  mn  a  certun  horse  for  the  Derby,  could  be  argne 
there  was  no  such  thing  as  the  Derby? — Carter  v. 
James  (13  M.  &  W.,  137).  \ChrMan,  /.—The 
first  issue  seems  to  exclude  this  argument.1  Wo  ob- 
jected to  this  issue  being  put  on  the  record.  [Mon- 
ahan,  C.  J. — We  must  assume  from  the  pleadings 
that  the  issues  were  justifiable.]  No  issue  unwar- 
ranted by  the  pleadings  can  i*ematn  upon  a  bill  of  ex- 
ceptions. In  4  Anne,  c.  14,  s.  3,  the  Legislature 
took  it  for  granted  that  in  every  city,  borough,  and 
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market  town  in  Ireland  a  weighmaster  shoaUl  be  ap~ 
pointed.     There  is  the  exception  made  where  the 
tolls  and  customs  belong  to  some  particular  person. 
Jamee  Marphy  deposed  to  being  24  jears  in  Hngh 
M^Mahon's    employment,    and    seeing    tolls    taken. 
[^BaU,  J. — Was  the  witness  cross-examined  as  to  the 
meaning  of  tolU?    Monqhan^  C*  J. — It  is  plain  that 
that  evidence  wonld  not  do  unless  we  knew  what  he 
meant  by  tolls.  Christian^  •/. — This  man  was  a  servant 
of  Hngh  M^Mahon,  and  if  Hugh  M^Mahon  was  enti- 
tled to  fees,  and  not  tolls,  this  would  lead  one  to 
infer  that  when  he  speaks  of  tolls  he  means  fees.] 
Potatoes  must  by  law  be  weighed  gratis,  and  there- 
fore the  twopence  paid  for  weighing  potatoes  must 
mean  tolls,  no  matter  what  the  witness  thought     He 
saw  tolls  and  customs  painted  on  the  boards.     {^BalL, 
J. — ^There  is  contrary  evidence  as  to  the  boards.] 
fiot  if  there  be  any  evidence,  this  Court  will  not  dis- 
turb this  verdict.     Philip  Du£fy  deposed,  that  when  a 
countryman  would  come  in,  he  paid  witness  fourpence 
a  sack,  and  that  he  got  paid  also  for  the  standings  in 
the  market.     Stallage  is  tolls.    Dr.  John  Brady  de- 
posed that  there  was  a  board  with  a  list  of  tolls  and 
coatoms  painted  on  it,  and  the  name  of  Hugh  M*Ma- 
hon  at  the  foot  of  it.    Michael  Reilly  deposed  that  he 
paid  Hugh  M^Mahon  £10  for  two  years,  and  £8  for  the 
subsequent  four  years,  &c.    Clones  is  a  market  town. 
Tolls  being  once  taken,  there  is  the  presumption  that 
they  continue  till  the  contrary  be  shown — Best  on 
Presumptions,  186;  Taylor  on   Evidence,  sec.  155. 
The  language  in  the  statute  shows  this.     In  section 
5  it  is  expressed  **  tolls  or  customs."    Customs  are 
merely  tolls  existing  by  prescription. — Coke  Littleton, 
58,  b,  **  oonsuetudinea."     Lord  Abinger,  in  Earl  of 
Egremant  v.  Saul  (6  A.  &  E.  925)  says  that  "  can- 
suetudinea^*  was  generally  used  as  signifying  tolls. 
Thu  was  a  dictum  at  Nisi  Prius,  but  not  quarrelled 
with.     Toll  Is  a  custom  founded  on  prescription. — 
Gonning  on  Tolls,  44,  45,  85.    Tolls  and  customs 
are  coovertible  terms,  as  statute  after  statute  shows. — 
I  George  3,  cap.  17,  sections  10,  26;  3  Greorge  3,  i 
cap.  34,  sec.  56;  11  d^  12  George  3,  cap.  31.     The  ' 
acting  of  the  weighmaster  in  the  town,  coupled  with 
this  language  of  the  statute  is  evidence  of  the  fact. 
The  existence  of  the  office  is  included  in  the  plaint, 
the  plea,  the  traverse,  and  the  issue.     [^BaUt  t/i—- 
Do  you  mean  it  is  evidence  of  the  existence  of  a 
weighmaster  under  the  statute  of  Anne?]     Yes,  of 
the  existence  of  the  office. — ADMahon  v.  Lennard 
decides  this.    Taylor  on  Evidence,  s.  139;  M^Oahey 
V.  AUton  (2  M.  &  W.,  206) ;  Doe  v.  Barnes  (8  Q.  B. 
1037).   [A/bnoAcM,  C.  J. — That  abstract  proposition 
that  acting  was  proof  of  Che  existence  of  the  office,  was 
dedded  in  this  case  in  M'Mahon  v.  Lennard  in  the 
House  of  Lords.    But  it  is  said  here  there  is  evidence 
showing  the  gentleman  did  not  receive  the  legal  tolls.] 
[Ckriatian^  J, — The  question  of  the  existence  of  the 
office  does  not  appear  to  have  been  agitated  in  that 
case  as  appears  from  the  beginning  of  Judge  Wight- 
man's  judgment,  where  he  says  the  office  as  between 
the  parties  must  be  taken  to  have  existed.]    There  is 
no  anthority  for  such  an  office  as  is  suggested  of  ma- 
norial weighmaster.     [Christiarh^  «7. — Might  there 
not  be  a  person  weighing  neither  manorial  nor  under 
the  statute  of  Anne?    Suppose  Sir  T.  Lennard  chose 


to  weigh  or  appoint  a  person  to  weigh  for  any  person 
coming.]  That  would  be  Illegal.  [Christian^  J. — . 
That  is  upon  the  assumption  that  Clones  is  a  market 
town  with  tolls  and  customs.]  Whether  or  not  it 
would  be  illegal  \BaU^  J. — Where  is  the  prohibi- 
tion?] \Chruiiant  «A — What  is  to  prevent  me  from 
setting  up  a  beam  and  scales  and  weighing  for  any- 
one who  may  come  to  me?  This  is  only  criticizing 
your  argument  to  this  extent — acting  alone  is  relied 
on ;  but  if  you  have  other  evidence  along  with  it  that 
tolls  and  customs  existed,  it  may  be  quite  different] 
As  to  the  second  issue,  we  have  only  to  show  we 
made  a  prima  fade  case.  If  the  plaintiff  had  acted 
illegally,  that  would  not  destroy  his  title  to  the  office. 
\Mfmahan^  C-J, — That  is  assuming  he  was  in  pos- 
session of  the  office.]  That  is  for  the  jury.  [C'Ar»- 
tian^  •/*._  Except  that  when  you  rely  on  acting  as 
evidence  of  an  office  under  the  statute  you  must  show 
these  acts  were  in  accordance  with  the  statute.] 
Monahan^  CJ. — No  doubt,  many  witnesses  proved 
that  the  plaintiff  attended  for  many  years,  and  re« 
ceived  money  (leaving  names  out  of  the  question  whe- 
ther he  be  called  weighmaster  or  not  j.  It  is  equally 
certain  none  of  them  called  him  weighmaster  under 
the  statute  of  Anne;  and  some  of  them  proved  he 
took  what  was  more  than  the  fees^given  by  the  sta- 
tute of  Anne.  There  is  no  substantial  dispute  about 
the  evidence  of  the  witnesses.]  James  Murphy  de- 
posed that  immediately  after  the  death  of  Hugh  Mao 
Mahon  he  saw  the  defendant,  Mr.  Ellis,  presiding  at 
the  Court  Leet  as  seneschal;  that  he  said  ''I  hope 
you  will  have  no  objection  to  Mr.  MacMabon's  son 
being  weighmaster.'*  They  all  said  **No."  Mr. 
Mac  Mahon  wfut  to  the  market  after  that,  and  the 
witness  w^ghed  for  him*  We  are  not  dealing  with 
the  weight  of  evidence.  It  is  contended  there  was  no 
evidence  to  go  the  jury  that  the  plaintiff  was  weigh- 
master under  the  statute  of  Anne.  Next  come  the 
conversations.  Then  the  letter  of  8th  July,  1848, 
and  the  letter  of  17th  July,  1848,  which  says  '*  Sir 
Thomas  will  not  hear  of  any  transfer  of  the  office  by 
you;"  and  the  letter  of  20th  July,  1843,  in  reply 
from  MacMahon  to  Ellis.  That  letter  never  was  re- 
plied to.  There  is  Ellis's  letter  of  15th  August,  1849. 
There  is  no  distinction  between  oraner  and  weigh- 
master. How  could  a  man  surrei^der  an  office  he  did 
not  possess?  Craner  and  weighmaster  are  used  at 
random  in  these  letters  from  Ellis  to  Mac  Mahon. 
Reg.  v.  Qrimshaw  (10  Q.B.  747),  where  Coleridge, 
J.,  says  '*  Batification  may  amount  to  appointment." 
Acquiescence  in  an  alleged  right  or  title  u  evidence 
against  the  party  acquiescing — Edwards  v.  Towds  (5 
M.  &  G.  624);  Lucg  v.  Moufid  (5  H.  ^  N.  229, 
29  L.  J.  Ex.  110).  Pollock,  C.B.,  says,  "The  let- 
ter unanswered  is  conclusive  against  the  plaintiff  ''— 
Came  v.  Steer  (5  H.  &  N.  628).  It  is  said  there 
was  no  evidence  of  disturbance  of  the  plaintiff  in  his 
office;  but  this  is  admitted  on  the  record,  and  there  is 
BO  issue  on  it.  Powell  v.  MUbume  (3  Wilson,  355) 
is  an  answer  to  the  defendant's  argument,  that  if 
there  be  some  presumptive  evidence  given  by  the 
plaintiff  the  judge  is  to  withdraw  the  casd  from 
the  jury  though  there  be  ever  so  much  evidence  the 
other  way.  There  is  no  evidence  that  Mr.  Mac  Mahon 
comes  withm  10  Geo.  IV.,  c.  7,  s.  20,  as  to  whore 
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he  resided.  As  to  the  search  it  was  evidently  made 
carelessly,  and  there  is  loose  swearing.  [^Manahan^ 
C/.— If  the  oath  was  taken  before  a  jadge  of  assize, 
and  he  were  to  file  it  at  all,  it  would  be  among  the 
records  of  the  town.]  [Chriitian^  J. — I  coald  not 
follow  the  observation  that  it  most  have  appeared  if 
taken  before  a  jodge  of  assise.]  If  the j  had  made 
the  fallest  search,  still  it  was  a  qnestion  for  the  jury. 
As  to  the  Statute  of  Limitations.  [^ChrisUan^  J. — 
This  was  a  freehold  office;  and  the  plaintiff,  if  he  had 
it,  could  not  be  dispossessed  of  it  but  by  legal  pro- 
ceedings. But  the  question  is,  if  one  party  put  ano- 
ther oot,  denying  he  has  any  right,  may  the  other 
man  lie  by  for  eighty  years  passive  and  then  bring  an 
action  for  disturbance  for  the  last  six  years?]  [Jfo- 
nahan,  C.J. — What  is  the  effect  of  the  plaintiff  lying 
by  for  a  period  exceeding  six  years?]  The  plead- 
ings do  not  warrant  that  qnestion  being  raised,  [i/b- 
noAa/i,  C.J, — ^That  objection  is  patent  on  the  1st 
count  of  the  summons  and  plaint.]  The  statute  mudt 
be  pleaded.  [CArtisfian,  J. — Do  you  argue  that  a 
young  man  possessed  of  a  freehold  office,  and  turned 
out  of  it  and  living  100  years,  without  having 
exercised  or  having  attempted  to  exercise  it,  might 
bring  a  possessorv  action?]  That  is  not  this  case. 
On  stallage  I  refer  to  2  Inst.  220;  Lockwood  v.  Wood 
(6  Q.  B.  42  Sl  43);  Com.  Dig.  tit.  Market,  F.  1,  Toll. 
As  to  the  second  count,  the  possession  necessary  to 
maintain  trespass  may  be  either  actual  or  constructive 
possession.  [ChrMan^  J, — That  constructive  posses- 
sion is  traversed;  the  other,  the  actual,  is  not  and  did 
not  need  to  be  so,  because  the  jury  found  against  you.] 
MonahaUf  CJ". — Assuming  that  it  is  true  that  your 
subsisting  estate,  from  year  to  year,  continues  to  the 
present,  and  that  yon  might  bring  an  ejectment,  not 
being  twenty  years  out  of  possession,  still  the  ques* 
tion  is  if  that  be  not  your  only  remedy  having  lain  by 
so  long.  This  arises  either  upon  exception  or  motion 
in  arrest  of  judgment,  or  in  some  way  or  other  when 
judgment  must  be  given.  You  admit  you  were  out 
of  possession  since  1851.  Can  you  miuntain  this  ac- 
tion as  an  action  on  the  case  when  you  have  got  da- 
mages from  the  jary  for  the  period?] — Smith  v. 
Milles  (1  T.  R.  475);  Hudson  v.  HichoUon  (5  M.  & 
W.  437).  A  continuing  trespass  is  a  trespass*- 
Holmeav.  Wilson  (10  A.  &  £.,503);  BowyerY. 
Cook  (4  0.  B.,  236).  [  JfonoAan,  CJ'.^UtLj  you 
not  be  driven  back  upon  the  ejectment?]  A  man 
kept  out  of  office  must  have  some  remedy  by  case  or 
trespass.  {^BallyJ. — Or  ejectment.]  An  ejectment 
hero  might  be  worthless — Lawrence  v.  Olne  (1 
Starkie,  R.  22).  Leigh  v.  Thornton  can  be  distin- 
gnished,  for  here  the  premises  are  in  the  possession  of 
the  party  who  put  us  oat  of  possession. 

HemphiUy  Q.G.,  on  the  samo  side. — As  far  as  the 
firat  count  goes  all  the  exceptions  mean  this,-^that 
the  judge  should  have  directed  a  verdict  for  the  de- 
fendant or  have  nonsuited  the  plaintiff,  on  the  ground 
that  there  was  no  evidence  that  the  plaintiff  was 
weighmaster  of  Clones.  Because  this  will  involve 
whether  Clones  is  a  market  town  ;  whether  Mac 
Mahon  was  the  weighmaster  of  it;  whether  he  took 
the  necessaiy  oath.  A  second  class  of  exceptions 
means  this:  that  the  judge  should  have  directed  the 


jury  that  the  presumption  arising  from  actifig  in  the 
office  had  been  rebutted.  The  third  class  means  that 
the  judge  should  have  directed  a  verdict  for  the  de- 
fendant,  on  the  second  count  generally.  The  fourth 
class  refers  to  the  Statute  of  limitations,  and  stands 
upon  a  different  footing.  No  proposition  of  law  laid 
down  by  the  judge  has  been  quarrelled  with.  The 
fourth  exception  is  the  first  substantial  one.  [J/bfia* 
han^  C.J. — I  ruled  that  there  was  evidence  thai  the 
office  existed.]  Bain  v.  Whitehaven  and  Fumess 
Junction  Railway  Company  (3  Ho.  of  Lor.  1)  shows 
what  should  be  in  an  exception.  The  case  has  been 
argued  as  if  we  were  on  a  new  trial  motion.  The 
weight  of  evidence  was  dealt  with.  Lord  Trimleston 
V.  Kemmis  (9  CI.  &  Fin.  749),  shows  that  the  kw  hi 
England  and  Ireland  as  to  thb  is  the  same,  [ifo- 
TuJum^  CJ. — Do  they  not  reserve  the  right  to  arrest 
the  judgment?]  I  think  they  do.  [Christiant  J.-^ 
What  that  case  decided  was  that  jadgmeni  most  be 
given  upon  the  exceptions  themselves  without  travelling 
out  into  any  other  portion  of  the  record,  the  jadgei 
having  supposed  that  they  were  to  give  judgment  ac- 
cording to  the  very  right  of  the  case.]  [Monahan, 
CJ ^  referred  to  the  words  in  the  judgment  where 
the  expression  **or  to  arrest  the  judgment "  occurs.] 
It  is  admitted  on  the  record  that  Clones  is  a  market 
town,  and  it  is  proved  over  and  over  again.  The  3rd 
section  contemplates  that  ^-v^j  market  town  shall  have 
a  weighmaater.  It  assumes  that,  and  that  it  has  tolls  and 
customs,  because  it  gives  power  to  the  chief  magistrate 
when  he  is  the  owner,  and  If  he  be  not,  then  to  whoever 
is  the  owner  of  the  tolls  and  customs  to  appomt  a  weigh- 
master. \Monahfxn^  CJ. — Suppose  there  were  no 
chief  magistrate.]  Then  there  woald  be  difficulty  in 
carrying  out  the  Act.  The  tolls  did  exist,  and  if  they 
did  they  must  have  belonged  to  some  one.  As  soon  as 
we  showed  an  acting  in  the  office  we  need  have  gone 
no  further  till  the  defendant  gave  evidence  to  the  con- 
trary, which  we  might  dispUce.  Avery  ▼•  Bowda 
has  boon  pushed  a  little  too  fiir.  [^Monahan,  CJ.-- 
I  thought  one  of  the  strongest  pieces  of  evidence  was 
the  57  Geo.  III.  c.  108,  imposing  penalties.]  Morphj 
swears  to  the  existence  of  tolls  on  the  boards.  [Ckrih 
tian,  J. — Murphy  swears  that  he  received  fees  for 
weighing  potatoes.]  That  must  have  been  a  toIL 
Duff^  proved  a  charge  for  stallage;  and  there  is  no 
doubt  that  that  comes  under  the  definition  of  tolls.  It 
is  enough  for  me  to  show  that  it  could  by  any  poasi* 
bility  be  so.  If  tolls  existed  and  the  town  were  a 
market  town,  it  was  a  fair  inference  that  these  tolls 
belonged  to  somebody.  The  fifth  exception  is  had  in 
substance  and  in  form.  [^Monahan.  CJ. — ^They  saj 
there  was  no  evidence  that  Ihe  pUdntifiT  acted  under 
the  statute  of  Anne;  because  any  evidence  was  re- 
butted by  his  taking  fees  difierent  from  what  were 
given  by  that  statute.]  The  exception  assumes  that 
Clones  was  a  phce  where  the  office  might  exist  ir 
so  no  one  could  have  set  up  the  beam  and  scales  hot 
the  lawful  weighmaster  under  the  statute  of  Anofr 
IBcdlj  •/.— Is  there  any  statute  which  prohibits  any 
person  from  weighing  so?]  No.  [^Monahan,  ft  /• 
— Until  a  man  was  appointed  is  there  anything  to 
prevent  any  person  doing  so?]  The  Act  is  jbr  th« 
benefit  of  the  public.    If  any  person  could  do  this  it 
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would  be  Tirtaally  repealing  the  Act  to  hold  so.  [^JHfo* 
nahan^  CJ. — If  no  weigbmaster  was  appointed  by 
the  owner  of  the  tolls,  what  is  to  prevent  any  other 
persoa  from  weighing?  If  he  did  so  how  is  he  to  be 
pnnished?]  It  would  be  a  misdemeanour.  As  to 
the  9th  exception,  Dexter  y,  Cust^  and  Dexter  v.  Hayee 
prove  that  acting  in  an  office  makes  a  presumption 
that  the  requisite  oathi)  were  taken.  The  latter  part 
of  the  exception  asks  the  judge  to  assume  the  functions 
of  the  jury.  The  10th  exception  goes  by  Dexter  v. 
Hayea.  As  to  the  1 3th  exception,  I  refer  to  Best  on 
Evidence,  604;  WiUdnaon  v.  Kirby  (15  C.B.  430). 
The  1 4th  exception  refers  to  the  3rd  issue  on  the  2nd 
count,  t.€L  the  16th  issue  on  the  record.  There  is 
not  the  simple  issue,  were  the  tolls  the  tolls  of  the 
plaintiff?  which  would  have  raised  the  whole  ques- 
tion. The  15th  exception  is  on  the  Statute  of  Limi- 
tations. As  to  the  16th  exception,  there  is  nothing 
in  either  statute  or  common  law  to  prevent  the  ap- 
pointment of  a  deputy.  As  to  the  18th  exception, 
a  presumption  of  fact  can  only  be  rebutted  by  fact, 
not  by  a  presumption  of  law.  [BaU^  J. — This  ex- 
ception requires  the  judge  to  assume  the  functions  of 
a  juror  in  every  part  of  the  case.]  As  to  the  excep 
tions  taken  at  the  end  of  the  case.  As  to  the  lOtb 
exception,  we  say  the  search  was  not  sufficient.  The 
Hanaper  Office  wa4  not  the  only  nor  the  proper  place 
to  search.  Mac  Mahon  was  a  barrister,  but  non  con- 
Stat  that  be  did  not  reside  at  Bray — Craig  v.  Nor- 
folk  (1  Mod.  122).  A  man  may  bring  an  action  on 
the  case  for  the  profits  of  an  office  without  sebin. 
J.  E.  Wabhe,  Q.C.,  in  reply.— The  first  sixteen 
of  these  exceptions  are  repeated.  I  will  deal  with 
the  exceptions  thus: — the  4th,  5th,  7th,  8th;  the 
17th  at  the  close  of  the  plaintiff's  case,  and  the  20th 
at  the  close  of  the  whole  case.  I  am  not  to  contend 
on  the  amount  of  evidence  which  is  to  go  to  the  jury. 
The  old  doctrine  of  ecintUla  of  <evidence  is  completely 
abolished.  When  Murphy  is  cross  examined,  he 
says — *' I  do  not  know  what  are  tolls."  There  is  a 
sdrUilla  of  evidence  on  his  direct  examination,  but 
not  such  as  to  warrant  the  case  going  to  the  jury. 
The  case  turns  in  a  great  measure  on  what  are  tolls. 
Except  that  loose  statement  of  Murphy,  there  is  not 
any  evidence  of  the  existence  of  tolLs  in  Clones.  I 
do  not  dispute  the  definition  cited.  Sales  by  sample 
cannot  be  the  subject  of  tolls.  But  it  is  not  there 
laid  down  that  there  can  be  a  toll  for  the  weighing  of 
goods  at  the  market  town.  The  statutes  assume  that 
tolls  were  payable  for  something  else  than  weighing. 
All  the  parts  point  out  tolls  as  being  at  the  place 
where  buyers  and  sellers  are  brought  together,  and 
that  no  such  thing  as  a  toll  for  weighing  is  known  to 
the  law.  Doctor  Brady,  I  admit,  states  that,  tolls 
and  customs  were  painted  on  the  boards;  but  he 
speaks  of  a  period  long  antecedent  Wa  called  wit- 
nesses who  <lepo8ed,  that  they  never  knew  of  tolls, 
Ac^  that  nothing  was  ever  charged  except  for  weigh- 
ing. There  were  never  tolls  for  victuals,  where  live 
stock  also  came,  and  there  were  not  tolb  for  the  live 
stock.  In  Govent-garden  market  there  may  be  tollj 
on  victuals,  but  there  are  no  live  stock.  John 
Kelly's  evidence  is,  that  those  fees  were  never  paid, 
nor  demanded,  except  when  the  articles  were 
**  weighed.''      [^Monakan,  CJ, — How  do  you  make 


out  that  the  sixpence  was  for  weighing?]  But  the 
boards  do  not  contain  this.  [Ballf  J. — Did  the 
boards  contain  everything  which  was  levied?]  No. 
For  twenty  years  and  over,  payment  was  proved  to  be 
made  in  connexion  with  weighing.  There  is  no  evi- 
dence of  a  grant  of  these  tolls.  The  plaintiff  ought  to 
have  been  non-suited.  It  is  said  the  defendants  are 
estopped.  That  might  be  if  these  defendants  had  joined 
together  to  put  up  these  boards,  but  they  are  strangers. 
Hugh  McMahon  and  the  man  before  him  could  not  have 
been  weighmasters  up  to  1829,  because  they  never 
took  the  oath,  and  is  the  presumption  to  be  made, 
that  the  law  was  continnall)  violated  by  a  weigb- 
master not  being  appointed?  There  was  no  name  but 
Hugh  McMahon"  on  the  board.  He  was  the  col- 
lector. There  was  no  owner.  rMonahan,  CZiT*. — 
What  were  the  boards  there  for?]  For  the  same 
purpose,  as  the  boards  are  now  there  for,  viz.,  to  contain 
the  tolls  to  be  collected  by  the  person  appointed  by 
the  seneschal  of  the  Court  Leet.  Stallage  and  pic- 
cage  would  be  for  the  extent  of  the  stall  or  tent;  but 
Reilly  describes  these  tolls  to  be  for  the  carts  in  thd 
shambles.  [^Afanahanf  CJ'. — Assuming  there  was 
no  contradiction  of  Brady's  evidence,  would  not  that 
be  evidence  of  the  receipt  of  tolls?]  But  not  of  tho 
prescription  which  the  plaintiff  must  prove.  There 
is  no  evidence  applicable  to  the  last  thirty  years. 
[Monahan^  C.J. — Supposing  Brady's  evidence  to  be 
some  evidence  of  receipt  contlnuonsly,  but  that  the 
great  bulk  of  these  fees  was  received  at  the  crane, 
would  it  not  be  a  question  for  the  jury  if  tolls  were 
included  in  them?]  It  would  not.  As  to  acting 
being  proof.  Dexter  v.  ffayes  went  very  for,  but  no 
case  has  gone  the  length  contended  for  here.  25 
Geo.  II,  c  13.,  27  Gea  III,  a  41.  As  to  customs 
it  is  difficult  to  say  what  they  are.  It  would  be 
harder  to  prove  the  existence  of  customs  than  of  tolls. 
[^Christia%  •/.'—The  fact  of  appointing  a  market  with 
customs  and  tolls  goes  to  show  that  they  are  convert- 
ible terms,  because  in  a  new  market  there  could  be 
no  customs  in  the  etymological  sense  of  the  word.] 
Piccage  and  stallage  may  exist  where  there  are  no 
tolls  or  customs.  3  Geo.  Ill,  c.  34,  section  66  was 
referred  to,  to  show  that  tolls  and  customs  are  used 
indiscrimmately.  That  statute  requires  persons  to 
appoint  weighmasters  by  virtue  of  some  grant  to  them, 
and  independently  of  the  ownership  of  the  soiL 
Piccage  and  stallage  will  not  support  such  an  appoint- 
ment under  the  Act.  Customs  are  payable  on  what 
are  brought  for  sale,  whether  sold  or  not;  to.ls  are 
payable  on  what  are  sold  solely;  though  that  distinc- 
tion is,  in  Ireland,  often  nugatory.  25  Hen.  VI,  c. 
dy  contempktes  something  payable  on  the  passage  of 
goods.  As  to  acquiescence,  there  b  no  admission  in 
these  letters  of  a  legal  appointment ;  tliey  even  negative 
it.  62  Geo.  Ill,  c  12)4,  refers  to  a  different  office 
from  the  present  [Afonahan^  CJ. — Who  had  the 
appointment?]  The  magistrates  at  the  Quaiter 
Sessions.  In  1827,  Hugh  MacMahon  could  not  have 
legally  held  the  office  under  the  statute  of  Anne.  I . 
As  to  the  certificate.  Weigbmaster  in  that  certificate 
of  1827  means  weigbmaster  of  butter.  2.  As  to  the 
letter  of  11th  Februafy,  1846.  The  rent  must  mean 
the  rent  of  the  office  of  craner.  [^Atonahan,  CJ, — 
Suppose  there  were  tolls  payable  to  Sir  T.  Lennard, 
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and  that  manj  of  them  were  calculated  on  the  ba}ring 
and  selling,  woold  it  be  consistent  with  law,  that  what 
Ella  was  giving  to  MacMahon,  was  the  right  to  re- 
ceive these  tolls,  coupled  with  the  weighing  of  the 
things?]  It  might  [^Monahan^  Q*J. — Supposing 
these  tolls  did  exist,  might  not  MacMahon  be  made 
lessee  of  these  tolls,  contemporaneoudly  with  an 
appointment,  and  the  £40  be  the  rent  of  these 
tolls?]  That  would  be  illegal  and  cannot  be  presu- 
med 3.  As  to  the  letters  of  29th  August,  1847, 
and  31st  August,  1847.  There  is  nothing  in  these 
regulations  of  the  Court  Leet  referring  to  a  weigh-^ 
roaster,  under  the  statute  of  Anne.  \Monahan^  C»J. 
— If  you  prove  there  were  no  tolb,  there  must  be  a 
judgment  in  your  favour;  but  if  the  plaintiff  makes 
out  that  there  was  any  question  to  go  to  the  jury  on 
this  point,  it  were  idle  to  contend  that  Sir  T.  L.  was 
not  the  owner  of  these  tolls.  Is  there  any  inconsis- 
tency in  that  communication  of  the  seneschal  with  the 
lesseeship  of  these  tolls  to  MacMahon?]  As  to  the 
letter  of  20th  July,  1848.  The  statute  6th  Anne, 
ell.  extended  and  amended  a  previous  statute  of 
Will.,  III.  These  and  a  number  of  others  were  con- 
solidated by  52  Geo.  Ill,  a  134.  [Chri^ian,  7.— Mr. 
McMahon  claims  to  be  weighmaster  under  the  statute 
of  Anne,  and  butter  weighmaster  under  the  52 
Geo.  lll,c.  134.]  This  letter  speaks  of  an  office  held 
under  the  statute;  that  means  the  two  statutes,  one 
of  which  made,  and  the  other  perpetuated  the  office. 
The  words  are  **the  appointment  which  my  father  and 
grandfather  held.''  It  is  possible  that  the  father 
might  have  held  the  office  of  weighmaster  under  the 
statute  of  Anne,  because  he  survived  the  year  1 829>  but 
it  is  impossible  that  the  grandfather  who  died  a  Roman 
Catholic,  long  before,  could  have  held  it  The  mean- 
ing of  that  letter  is  '*  I  do  not  care  for  you  Ellis*  or 
Sir  T.  Lennard,  for  I  have  a  freehold  office."  The 
letter  of  11th  August,  1849,  says — **you  must  re- 
collect that  you  have  never  been  appointed  to  the 
office^"  This  whole  correspondence,  so  far  from  con- 
taining an  admission,  says,  ''whatever yon  claim,  you 
have  no  right  to.  You  came  in  without  authority, 
and  I  will  now  force  you  out.  Do  not  put  me  at 
arm's  length,  but  retire  with  a  good  grace.'^  As  to 
acting.  The  latest  evidence  of  tolls  is  prior  to  1 828. 
The  amount  of  acting  is  very  trifling.  Mr.  McMahon 
was  seen  walking  about  and  attending  to  a  number 
of  things.  He  was  not  proved  to  have  done  any 
single  thing  which  could  only  bo  under  the  statute  of 
Aune;  but  he  is  proved  to  have  been  doing  what  was 
compatible  with  being  a  servant  of  the  Couit  Leet 
There  is  not  even  a  scintilla  of  evidence.  He  must, 
if  weighmaster,  under  the  statute  of  Anne,  have  weighed 
things  w  hich  would  not  be  tollable.  lu  every  case  he 
received  a  fee,  which  in  reference  to  that  office  would 
be  extortion.  None  of  these  acts  can  be  evidence, 
because  every  act  has  something  connected  with  it  to 
negative  the  purpose  for  which  the  evidence  was 
offered.  There  is  no  evidence  tli.it  Hugh  McMahon 
or  any  one  complied  with  any  of  ilio  requisites  of  this 
statute  of  Anne.  It  is  a^ked,  what  office  was 
MacMahon's?  I  am  not  bound, to  answer  th.^t  But 
these  things  all  point  to  some  common  law  office,  re- 
gulated by  the  Court  Leet  Such  an  office  would  not 
probably  be  open  to  the  objection  of  not  being,  to  be 


let  at  a  rent  [Manahan,  CJ. — Is  there  anything  to 
show  that  any  other  Court  Leet  had  a  power  to  ap- 
point to  an  office  like  this?]  There  is  not  Yinei's 
Abridgment,  tit  Market,  proves  it  was  the  business  of 
the  Court  I^eet  to  regulate  weights  and  measares. 
[Christiany  J. — You  have  given  no  evidence  m  this 
case,  of  the  existence  of  such  an  office?]  Unless  air 
this  proved  by  the  plaintiff  is  evidence  of  such  an 
office.  It  is  proved,  that  somebody,  prior  to  1829 
held  an  office  which  could  not  have  been  this,  under 
the  statute  of  Anne.  \Chriatiany  J. — Does  not  this 
make  it  a  question  for  the  jury,  to  what  office  the 
acting  is  to  be  referred?]  If  there  were  any  acting, 
not  coupled  with  such  an  office,  prior  to  1829, 
evidence  of  acting,  must  be  evidence  of  legal  acting. 
[Christiany  J. — Wonld  yon  say  if  the  plaintiff  was 
found  taking  the  fees  allowed,  by  the  statute  of  Anne, 
and  nothing  more;  that  there  is  no  evidence  of  bis 
holding  the  office  because  he  is  a  Roman  Catho- 
lic?] Yes.  In  reference  to  the  oaths.  That  rests 
on  the  same  presumption.  If  I  be  right  on  the 
other,  as  to  no  evidence,  it  applies  to  this: — As  to 
the  9th,  1 0th,  and  16th  exceptions,  and  18th,  19th, 
acd  22nd  exceptions  at  the  close  of  the  whole  case^ 
a  judge  must  balance  all  the  presumptions  before  he 
lots  the  qnestion  go  to  the  jury.  It  is  a  mixed  pre- 
sumption of  law  and  fact  from  a  man's  acting  in  an 
office,  that  he  holds  the  office.  The  legal  meaning  of 
that  being  rebutted,  is  that  the  onus  probandi  is 
shifted,  from  whence  it  follows  that  this  was  a  qnes- 
tion for  the  judge  and  not  for  the  jury.  Povdl  v. 
MiUmme  b  no  authority;  it  is  a  mere  dictum.  {M(m^ 
ahan^  C.J. — I  thought  this  very  question  of  presump- 
tion of  taking  the  oath  was  what  was  settled  in  this 
very  case  in  the  House  of  Lords.]  If  a  man  coald 
not  do  a  thing  without  a  licence  and  he  did  the 
act,  prima  facie  the  doing  it  is  evidence  he  did  it  with 
a  licence;  but  as  soon  as  evidence  to  the  contrary  is 
given,  that  presumption  is  rebutted,  and  the  onus 
probcmdiis  on  the  party.  [^Afonahaih  CJ. — As  I 
understand  there  was  nothing  to  confine  the  plain- 
tiff to  taking  the  oath  before  a  judge  of  assize 
in  a  particular  court,  I  think  yon  are  estopped 
on  this  record  from  contending  that  there  was  a 
search  made  for  the  oath.]  There  is  no  other  place 
but  the  Hanaper  Office  where  oaths  in  the  Conrt 
of  Chancery  can  be  taken.  It  is  attached  to  the 
common  law  side  of  the  Court  of  Chancery.  [Chris- 
tian^  J. — Must  we  not  take  judicial  notice  of  an  office 
called  the  affidavit  office  in  the  Court  of  Chancery?] 
It  is  enough  that  the  presumption  be  shown  to  be 
answerable.  How  could  the  presumption  that  an  oath 
was  taken  be  rebutted,  if  it  could  only  be  done  by 
examining  every  repertory  and  every  person  before 
whom  it  might  have  been  taken?  This  is  the  first 
time  the  Court  is  called  on  to  dedde  what  amount  of 
evidence  is  to  rebut  the  presumption  and  prevent  the 
case  going  to  the  jury.  But  the  robutting  did  not 
turn  merely  upon  the  search.  There  is  the  contradic- 
tion of  the  certificate  mentioned  in  the  Act  which  im- 
posed the  oath.  It  has  not  yet  beer,  decided  that  a 
man  abstaining  from  giving  this  sort  of  proof,  docs 
not  put  himself  in  the  same  position  as  that  of  the 
spoliator  of  evidence.  [Christian,  J. — Did  not  some- 
thing like  this  point  arise  in  Dexter  v.  ffayesf] 
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There  was  evidence  of  acting,  but  it  was  proved  to 
have  commenced  at  a  time  when  the  plaintiff  admitted 
he  had  no  appointment.  But  there  was  evidence,  it 
was  said,  of  an  actual  appointment.  To  that  it  was 
replied,  there  must  be  written  evidence  of  that.  To 
that  it  was  answered,  yon  have  allowed  parol  evi- 
dence and  the  question  must  go  to  the  jury.]  The 
11th,  17th  &  1 8th  exceptions  say  there  was  no  evi- 
dence of  disturbance.  There  is  no  act  of  disturbance 
shown  since  1851.]  [ifomiAan,  CJ, — Whiteside  has 
been  weighing  ever  since.  J  He  was  not  appointed  by 
Ellb,  and  this  cannot  sustain  a  joint  action.  A  man 
mnst  be  disturbed  in  what  he  is  doing,  not  in  what  he 
IS  not  doing.  [^Afonahaut  CJ. — ^Yon  do  not  plead 
that  in  fact  yon  did  not  disturb:  there  was  no  issue 
on  it.3  The  second  count  is  capable  of  two  meanings. 
The  plaintiff  cannot  allege  his  own  count  to  be  a  bad 
one.  It  must  be  a  bad  one  if  it  does  not  allege  an 
occasion  of  grievance.  He  has  alleged  a  trespass:  he 
was  bound  to  prove  a  trespass.  All  the  cases  quoted 
of  a  continuing  trespass*  have  no  relation  to  this.  If 
a  man  will  not  leave  your  land,  or  builds  a  buttress  and 
keeps  it  there  against  your  will,  that  is  a  continuing 
trespass:  so  where  the  stakes  were  driven  in  and  the 
water  driven  off;  but  where  is  the  doctrine  that  to 
turn  out  a  man  from  his  house  and  keep  him  out  is  a 
continuing  trespass?  [^Monahan^  CJ, — Supposing 
you  actually  turned  him  out  and  then  kept  him  out, 
is  the  retaining  possession  not  a  ground  of  action?] 
The  evidence  is,  that  Sir  T.  Lennard  got  possession, 
not  that  we  did.  There  is  no  remedy  but  for  the 
turning  oat,  when  that  is  got,  there  is  no  other  remedy 
till  the  possession  is  regained  by  ejectment  Again, 
this  action  would  not  lie  for  an  interesse  Urmini  An 
ousted  termor  has  a  less  estate  than  ^a'trUeresse  ter- 
mtnif  and  it  ceases  to  be  assignable  as  soon  as  he  is 
turned  out  Beck  y,  PhUiips,  (5  Burrow,  2830); 
1  Croiae's  Dig.  227,  par.  21;  Coke  Littleton,  240; 
1  Wm.  Saunders,  277f,  note.  [^Afonahan,  CJ, — 
The  count  does  not  allege  a  trespass  it  alleges  that 
a  trespass  had  been  originally  committed.]  There  is 
no  precedent  for  this  action*  If  you  turn  a  man  out 
of  possession  and  do  not  prevent  him  from  going  back, 
he  never  could  recover  mesne  rates.  A  tenancy  de- 
termined by  disseisin  never  resumed,  cannot  be  the 
fouodation  of  such  an  action.  [Christian^  J. — Have 
you  any  anthority  for  this,  that  the  putting  out  of  a 
termor  has  the  same  effect  as  the  disseisin  of  a  tenant 
of  the  freehold?]  No.  [CAnrtian,  J. — The  ground 
of  its  being  so  in  the  case  of  a  disseisin,  is  that  the 
disseisor  becomes  himself  the  tenant  of  the  freehold.] 
At  the  close  of  the  argument,  KeUy  cited  Doe  v. 
Wrighiy  (10  A.  &  E.  763);  Bamett  ▼.  Earl  OuUd- 
ford,  (11  Ex.  19);  Doe  r.  WeOman,  (2  Ex.  368). 

Cwr,  adv*  vuU, 

June  1 1 — GHmsTiAN,  J.  delivered  the  judgment  of 
the  Court  [His  Lordship  read  the  first  and  second 
counts  of  the  summons  and  plaint]  The  third  count 
is  more  general.  Whether  these  connts  or  any  of 
them  constitute  a  good  ground  of  action,  is  a  ques- 
tion we  have  nothing  to  do  with.  There  is  no  de- 
murrer nor  motion  in  arrest  of  judgment.  There 
have  been  pleadings  down  to  surrejoinders.  The  duty 
of  the  judge  at  the  trial  was  simply  to  try  these 


issnes.  The  only  legitimate  subject  of  exception  was 
the  mode  in  which  he  discharged  this  duty.  Unless  he 
mis-directed  the  jury,  the  plaintiff  must  succeed  what- 
ever be  his  merits.  I  make  this  commonplace  remark, 
because  it  disposes  of  nine-tenths  of  the  arguments  ad- 
dressed to  ns.  The  third  count  is  immaterial  The 
first  five  issues  constituted  the  case.  It  contains  three 
elements.  Is  Clones  a  town  in  which  the  statutable 
office  could  exist?  Secondly,  Was  the  pUiintiff  duly 
appointed  ?  Thirdly,  Did  he  take  the  necessary  oaths  ? 
No  issue  was  taken  upon  the  general  averment  in  the 
first  count  of  a  continuous  disturbance.  The  exceptions, 
in  whatever  else  they  may  fail,  do  not  fail  e:ther  in 
number  or  comprehensiveness.  There  are  two  sets  of 
exceptions,  18  and  22,  40  in  all.  The  one  broad  con- 
tention that  the  plaintiff  had  no  case  to  go  to  the  jury, 
constitutes  the  gist  of  this  mass  of  irrelevant  verbiage. 
Keeping  within  the  issues  and  begmning  with  those 
taken  on  the  first  count,  the  first  question  I  will  con- 
sider is.  Was  there  evidence  to  go  to  the  jury,  that 
Clones  was  a  town  in  which  the  office  of  weighmaster 
under  the  Statute  of  Anne  could  have  legal  existence? 
It  was  contended  that  the  only  person  to  appoint  is 
the  person  to  whom  tolls  and  customs  belong,  and, 
therefore,  if  there  is  no  such,  there  can  be  no  weigh- 
master. Clones  is  neither  a  city  nor  borough  and  the 
burden  of  proof  was  on  the  pUintiff.  What  was  the 
evidence?  Dr.  J.  Brady  proved  that  since  he  knew 
Clones,  there  were  fixed  in  front  of  the  market  house, 
and  in  front  of  the  shambles  large  boards  with  tolls  and 
customs  on  them,  and  at  the  foot,  *'  Hugh  M'Mahon.'* 
Duffy  and  Reilly  gave  similar  evidence.  By  the  57 
Geo.  3,  c  108,  **  Persons  collecting  customs  shall 
erect  in  some  conspicuous  place  a  printed  board  hav- 
ing thereon  a  schedule  in  large  and  legible  characters, 
and  the  names  of  the  persons  collecting  the  samo  and 
of  the  person  or  persons  or  corporation  claiming  right 
to  the  same."  It  was  plainly  a  matter  of  inference  to 
be  left  to  the  jury,  that  these  boards  were  so  set  up 
in  obedience  to  the  statute,  and  it  was  proof  that  tolls 
and  customs  were  legally  leviable  in  Clones.  So  far 
as  we  can  gather,  they  seem  to  have  been  payable  for 
weighing.  There  is  other  evidence  free  from  that 
observation.  Reilly  proved  he  paid  £  1 0  a  year,  &c, 
and  charged  imposts  which  were  not  fees  for  weigh- 
ing. The  three  proved  also,  that  when  meal  and  po- 
tatoes were  brought,  besides  the  fees  paid,  the  buyers 
used  to  pay  certain  rents  for  the  liberty  of  re-selling. 
In  other  words,  stallage  was  one  of  the  imposts  in  use 
in  the  Clones  market  There  is  authority  that  stal- 
lage is  a  toll— Lockwood  v.  If  ood,  (6  Q.B.  31).  If 
there  were  no  more,  was  not  all  this  evidence  to  go 
to  the  jury,  that  there  were  tolls  and  customs  payable 
in  Clones?  There  was  evidence  no  doubt  the  other 
way,  as  Ellis  and  several  witnesses  proved  they  never 
knew  tolls  and  customs  to  be  paid,  which  means  of 
course  according  to  their  individnal  knowledge  of  what 
tolls  were.  But  there  was  clearly  evidence  to  go 
to  the  jury.  I  am  disposed  to  put  the  case  on  a 
broader  foundation.  As  far  as  living  memory  extends, 
there  has  been  a  monopoly  of  charges,  for  which  there 
is  no  anthority  but  prescription  or  usage.  Now  putting^ 
the  statute  of  Anne  out  of  the  question,  in  what  res- 
pect do  these  fees  fail  to  an.<)wer  the  term  tolls  and 
customs?      Is  a  compnUory  import  levied  by   the 
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lord  of  the  manor  the  less  a  cnstom,  because  there  is 
a  correlative  obligation  on  him  to  weigh  the  goods  of 
the  party  paying?     Stallage  again  since  the  argument 
in  this  case,  has  been  laid  down  in  Mayor  of  TarmotOh 
y.   Oroom  (1  Hnrlstone  &  Goltman,  102)  to  be  a 
payment  due  to  the  owner  of  a  market  in  respect 
of  the  exclusive  occupation  of  a  portion  of  the  soil. 
A   mtilto  fortiori  tolls  must  be  such  fees  as  were 
here  charged.     It  is  plain  the  Legislature  meant  to 
include  every  market  town.     If  we  will  construe  the 
terms  tolls  and  customs  with  the  same  liberality  as  in 
that  old  case  in  Lutwyche,  not  only  was  there  evi- 
dence to  go  to  the  jury,  but  evidence  on  which  they 
could  not  find  otherwise  than  in  the  affimative.  There- 
fore all  these  exceptions  in  reference  to  the  first  iasoe 
must  be  overruled.    The  second  question  is,  was  M*Ma- 
hon  duly  appointed  ?     In  M'Mahon  v.  Lennard  (6  H. 
of  L.  970}  the  office  was  held  to  be  a  freehold  office.  I 
Acting  in  an  office  is  proof  of  appointment.     Was  ' 
there  evidence  in  the  present  suit?    The  plaintiff  says 
he  has  proved  that  from  his  father's  death  till  1851, 
be  performed  the  duties,  and  that  that  is  sufficient 
presumptive  proof.     The  defendant  says  this  was  ' 
under  circumstances  which  repel  the  presumption.     It  ' 
is  necessary  to  revert  to  the  state  of  things  existing 
in  Clones.     There  was  clear  evidence  of  tolls  and 
customs.     The  plaintiff  seemed  to  fence  with  the  ques- 
tion, who  was  the  owner  of  the  tolls  and  easterns  in 
a  way  I  do  not  comprehend.     I  think  it  was  Sir  T. 
Lennard.     He  was  liable  to  a  penalty  of  40d.  a  month. 
Therefore  if  M'Mahon  was  not  weighmaster  under  the 
statute  of  Anne,  there  was  a  continuous  penalty  of 
40s.  a  month.      There  was  acting.     There  is  prima 
Jade  proof.     Bat  it  is  said  the  fees  were  in  excess  of 
the  statutable  fees.     The  plaintiff  cannot,  it  is  said, 
aver  he  was  weighmaster  under  the  statute,  because 
that  would  be  impnting  to  himself  extortion,  for  which 
he  might  stand  in  a  dock.    That  was  a  strong  topic 
to  put  to  the  jury,  but  its  effect  waste  weaken  the 
evidence,  not  to  annul  it.    There  remains  the  evi- 
dence that  statutable  acts  were  done.     No  doubt  the 
proof  was  not  so  complete  as  if  the  statutable  fees 
only  were  taken.    But  it  was  for  the  jaiy  to  say  as 
to  this.     Would  the  jury  impute  to  Sir  Thomas  Len- 
narJ  illegality,  or  would  they  impute  to  M'Mahon 
that  he  had  taken  larger  fees  than  allowable?     The 
judge  could  not  direct  them  upon  that.     I  have  been 
assuming  that  the  fees  were  not  statutable.     But  if 
they  were,  the  defendant's  whole  case  fails.     When 
the  statute  of  Anne  was  passed,  it  did  not  take  away 
from  the  lord  of  the  manor  his  rights  to  existing 
dnties.      The  office   was  a  freehold  office.      These 
fees  were  known  to  be  paid  as  long  back  as  memory 
went  through  throe  generatio  8  jf  the  M'Mahon  family. 
It  was  unreasonable  that  the  public  should  be  twice 
taxed,  taxed  with  the  old  fees  to  the  lord  of  the 
manor,   and  the  new  ones.      There  would  there- 
fore be  probably  a  fair  adjustment.     Thb  is  a  theory 
which,  if  there  be  any  evidence  of  it,  would  reconcile 
M*Mahon's  receiving  the  larger  fees,  with  his  being 
weighmaster  nnder  the  statute.     There  was  evidence 
in  what  Ellis  himself  swore,  and  the  following  facts 
were  proved  i.e,  there  was  evidence  of  them, — that 
Sir  Thomas  Lennard  was  owner  of  tolls  and  customs; 
that  they  consisted  of  ancient  fees  in  part;  that  Sir 


Thomas  being  bound  to  provide  an  officer,  M'Mabon 
is  fonnd  acting.  That  the  fees  were  larger  is  acconDted 
for  by  the  fact,  that  these  fees  were  farmed  at  a  rent. 
I  have  as  yet  said  nothmg  as  to  the  docamentary  evi- 
dence.     It  corroborates  both  the  existence  of  tolls 
and  customs,  and  the  appointment    There  is  Ellis's 
letter  of  1846.    M'Mahon  on  the  20th  July,  184B, 
asserts  his  right  to  a  freehold  office.     It  was  said 
and  truly  said,  he  did  not  mean  there  the  Act  of  Anne, 
but  the  Butter  Act  of  Anne.     That  is  immaterial, 
because  he  was  asserting  a  statutable  right.    The 
only  statute  which  would  give  thb  right  was  the  one 
of  Anne.     No  reply  was  given  to  that  letter.    This  is 
corroborative  evidence.   The  exceptions  in  refer.'Dce  to 
the  second  issue  must  be  overruled.   The  third  qaestioa 
is  comprised  in  the  3rd,  4th,  and  5th  issues.  There  are 
two  oaths;  that  of  W.  and  M.,  and  that  in  10  G.  IV^ 
c.  7«     In  M^Mahon  ^  Lennard  it  was  held  that  the 
former  was  dispensed  with ;  but  the  plaintiff  was  bound 
to  take  the  R.  G.  oath.      There  are  then  the  oath  of 
office  and  the  oath  required  by  10  G.  IV.,  c.  7.    We 
have  nothing  to  do  with  the  first,  but  follow  the  Honse 
of  Lords.   Acting  is  evidence  of  the  oath  being  taken  for 
the  same  reason  that  it  was  evidence  of  the  appointment. 
No  proof  was  given  by  the  defendaut  in  rebuttal  of  this 
presumption.     All  the  exceptions  in  reference  to  the 
first  oath  must  be  overruled.     The  same  aiiplies  at 
the  close  of  the  plaintiff^s  case  to  the  second  oath. 
But  it  is  different  with  the  judge's  charge.    And  the 
defendant  contends  that  the  rebattal  was  so  strong 
that  the  judge  should  have  withdrawn  the  question 
from  the  jury.    No  section  of  10   G.  IV.,  c  7,  ap- 
points the  time  or  manner  for  taking  the  oath  in  an 
office  like  the  present.     In  M^Mahon  v.  Lenrmdi 
Lord  Wenileydale  said,  ''  The  oath  ought  to  bare 
been  taken  either  within  the  month  or  within  the 
three  months,  or  on  beginning  to  exercise  the  office,  it 
is  uncertain  which;  and  the  safer  course  would  be,  no 
doubt,  to  take  the  oath  on  beginaing  to  act,  or  one 
month  before  beginning  to  do  so,  which  would  be 
good  if  the  time  stated  in  the  21st  section  (cbvioualj 
a  mistake  for  the  20th),  namely,  three  months,  was 
the  right  one;  but  if  the  oath  is  not  taken  at  all,  the 
office  becomes  void."     He,  therofore,  thought  time 
and  manner  in  the  20th  section  were  not  directed,  and 
if  the  oath  was  taken  when  beginning  to  exerclae  the 
office  it  would  do,  and  the  office  be  only  void  if  not  taken 
at  all.   All  the  defendant's  rebuttal  assumes  the  plain- 
tiff was  bound   to  follow   the   20th  section.     H» 
proof  of  searches   made  in  certain  repositories  fails 
for  three  reasons — 1.  Compliance  with  that  section 
was  not  necessary.     2.  £ven  if  the  case  came  ander 
the  20th  section,  the  neglect  of  the  officer  to  record 
the  oath  would  not  destroy  the  efficacy  of  the  oath  if 
in  fact  it  was  taken.     3.  The  search  was  insufficieot. 
The  oath  might  have  been  taken  in  the  Coort  of 
Chancery,  or  at  Quarter  Sessions,  or  before  a  judge  of 
assize.     No  sufficient  search  was  made  in  the  Gonrt 
of  Chancery,  and  none  at  all  in  the  Court  of  Assize; 
and  as  to  the  Court  of  Assize,  no  evidence  was 
given  of  where  the  plaintiff  resided.     It  was  some 
evidence,  but  I  have  beard  no   authority  that  its 
effect  is  to  wipe   out  the  proof  by   acting.     The 
judge's  duty  is  to  leave  the  evidence  on  both  sides  to 
the  jury.     That  the  plaintiff  did  not  come  and  prove 
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he  took  the  oath,  was  a  topic  to  insist  on  to  the  jary. 
The  Jaiy  thought  fit  to  find  the  oath  was  taken.     I 
believe  that  is  contrary  to  the  truth  of  the  case,  and 
if  on  thejnry  I  would  not  have  concurred  in  that; 
and  if,  instead  of  this  mass  of  bungling  exceptions,  the 
defendant  had  thought  proper  to  strike  at  the  weak 
point  of  the  case,  he  should  have  sought  to  set  aside 
the  verdict  as  being  against  the  weight  of  evidence. 
But  to  end  this  litigation  would  seem  to  be  a  secon- 
dary object  with  the  parties  who  have  shown  them- 
selves desirous  to  harass  and  weary  out  the  plaintiff^ 
and,  to  the  utmost  of  their  poor  ability,  to  affi'oni  the 
distinguished  judge  who  presided  at  this  trial     By 
the  sixth  exception  in  each  set,  the  judge  was  required 
to  direct  the  jury  that  there  was  no  evidence  by  which 
the  jury  oould  measure  the  damages.  This  b  grounded 
on  a  mistake.      The  legal  fees  were  the  standard. 
The  seventh  and  eighth  issues  raise  questions  of  fact. 
The  ninth  plea  is  exceedingly  absurd  in  its  form.    It  is 
obvious  that  both  the  plea  and  the  issue  involve  an  ad- 
mission that  the  things  all  did  occur;  but  the  Chief 
Justice  did  not  turn  the  parties  round  on  that,  but  made 
sense  of  the  case,  and  left  a  question  to  the  jury.     The 
17th  and  18th  exceptions  in  the  second  set  are  not 
relevant  to  any  issue.    That  is  enough  to  say  of  them. 
This  finishes  the  exceptions  in  reference  to  the  first 
connt.    Of  the  issues  which  grow  out  of  the  second 
count,  three  only  need  be  noticed,  the  15th,  1 6th,  and 
19th]S8pe8.    The  13th,  14tb,  and  I5th  exceptions 
in  each  set  apply  to  these  three  issues.     The  i3th 
exception  is   distinctly   pointed  to  the   15rh  issue. 
That  is,  if  it  was  a  subsisting  tenancy;  and  the  only 
part  that  had  any  application  was  that  alleging  there 
was  no  evidence  of  title.    All  the  rest  of  trespass, 
bong  possessory,  was  irrelevant.     We  are  all  familiar 
with  the  means  by  which  tenancy  from  year  to  year  b 
determined.   Surrender,  actual  or  by  operation  of  law, 
and  notice  to  quit    Neither  was  proved.    The  judge 
was  asked  to  direct  a  verdict  on  this,  and  not  to  leave 
it.  to  the  jury  to  presume  a  surrender.      To  state  this 
is  to  reAite  it     Reference  was  made  to  Leigh  v. 
Thmdon  (1  B.  k  Aid.,  625).     The  case  in  without 
resemblance.  There,  instead  of  any  third  person  having 
come  into  M'Mahon^s  place,  the  landlord  himself  came 
in,  and  illegally  held  it.     The  13th  exception  must  be 
o^ermled.    In  the  14th  exception  again  the  issue  was 
totally  lost  sight  of.     The  question  is,  if  these  things 
oocuired  in  fact  If  they  did,  the  issue  must  be  found 
for  the  phrinti£  Nobody  denies  they  did  occur.  That 
applies  to  the  16th  exception.     This  second  class  of 
exceptions,  more  even  than  the  other,  dbplays  a  mis- 
apprehension of  the  course  of  a  trial  at  Nisi  Prius, 
and  assumes  that  the  judge,  in  trying  the  case,  is  to 
go  through  the  whole  merits  of  the  action,  instead  of 
confining  himself,  as  in  duty  bound,  to  the  issues  before 
him.   In  saying  what  I  have  said,  I  am  delivering  the 
judgment  of  the  Court,  but  the  reasons*  are  my  own. 
Jridgmentfor  the  plaintiff* 
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Libd — Demurrer — Privileged  occanoiu 

To  an  acUan  hy  the  plaintiffs  an  importer  of  French 
brand^f  fir  fahely  and  maliciouely  writing  and 


pvhlUhing  of  him  the  joUounng  words — *'*  Now,  as 
to  Mr.  S^  I  team  him  that  I  am  willing  to  leave 
the  matter  to  arbitration;  aa  to  hie  conduct  I  did 
not  eay  half  enough — it  more  reeenMea  that  of  a 
freAoQter  than  of  an  honourable  British  merchant,^* 
the  defendant  pleaded  that  the  defendant  published 
a  notice  saying  that  he  had  tasted  the  brandy  of 
some  of  the  parties  who  got  prize  medals,  and  it  was 
as  vile  stuff  as  ever  was  made;  that  the  plaintiff 
employed  B.,  an  aUomey,  to  write  to  him;  that  the 
defendant  stated  it  was  not  to  tJte  plaintiff  ^s  brandy 
he  reftrred,  but  that  of  some  other  person,  upon 
which  the  plaintiff  required  to  get  from  thedefen- 
dant  a  san^  of  the  brandy  the  dejetuktnt  meant^ 
andrequired  that  the  defendant,  at  hisown  expense^ 
should  procure  an  advertisement  to  be  inserted  in 
the  newspapers  fifty  times,  slating  that  it  was  not  to 
the  plaintiff  ^s  brandy  he  alluded,  but  that  it  was  of 
an  excellent  quality,  and  further  required  that  the 
defendant  should  pay  him  a  sum  of  £2Q,  theplaiw 
tiff  alleging  that  he  had  incurred  expense  to  that 
amount;  that  the  defendant  applied  both  to  the 
plaintiff  and  B.,  an  agent  of  the  plaintiff,  and  that 
both  the  plaintiff  and  his  agent  referred  him  to  B. ; 
thai  B,  wrote  to  him,  threatening  immediate  pro- 
ceedings if  the  £20  was  not  paid,  and  the  other 
terms  fulfilled;  that  the  dejendant  believed  said  de- 
mand to  be  extortionate,  and  had  an  interest  in 
endeavouring  to  induce  the  plaintiff  and  B  to  ab- 
stain from  taking  legal  proceedings  against  him,  and 
acting  bona  fide  wrote  and  published  the  words  in 
question  in  a  letter  to  B.  without  malice,  and  did 
not  publish  them  except  to  the  said  B.  Held, 
that  this  defence  disdoaed  a  privileged  occasion. 

The  first  count  of  the  summons  and  plaint  complained 
that  the  defendant  falsely  and  maliciously  wrote  and 
published  of  the  plaintiff  the  words  following,  that  ia 
to  say,  "  Now,  as  to  Mr.  Sayers,  I  warn  him  that  I 
am  willing  to  leave  the  matter  to  arbitration ;  as  to  hia 
conduct  I  did  not  say  half  enough :  it  more  resembles  that 
of  a  freebooter  than  of  an  honourable  British  mer- 
chant," meaning  thereby  that  the  plaintiff  was  guilty 
of  conduct  unbecoming  a  merchant  and  a  gentleman. 
The  second  count  stated  that  the  plaintiff  was  a  mer- 
chant, whose  business  was  to  import  French  brandy, 
and  sell  it  in  all  parts  of  the  United  Kingdom.  It 
then  stated  the  libel  as  in  the  first  count,  and  con- 
cluded with  the  inuendo,  meaning  thereby  that  the 
plaintiff  was  guilt>  of  discreditable  and  dishonourable 
conduct  in  his  said  trade  as  a  merchant  The  third 
count  stated  the  libel  without  any  inuendo.  The  sub- 
stance of  the  plea  which  the  defendant  pleaded  to  the 
three  c6unts  was  the  following — that  the  defendant 
having  published  a  notice  saying  that  he  had  tasted 
the  brandy  of  some  of  the  parties  who  got  prize  me- 
dals, and  it  was  as  vile  stuff  as  ever  was  made,  the 
plaintiff  employed  Bloomfield  an  attorney  to  write  to 
him;  that  the  defendant  stated  it  was  not  to  the 
plaintiff's  brandy  he  referred,  but  that  of  some  other 
person,  npon  which  the  plaintiff  required  to  get  from 
the  defendant  a  sample  of  the  brandy  the  defendant 
meant  and  required  that  the  defendant  at  tiis  own 
expense,  should  procure  an  advertisement  to  be  in- 
serted in  the  newspapers  fifty  times,  stating  that  it 
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was  not  to  the  plaiotiff's  brandy  he  alladed,  bat  that 
it  was  of  an  excellent  qaality,  and  farther  required 
that  the  defendant  shoold  pay  him  a  snm  of  £20,  the 
plaintiff  alleging  that  he  had  incarred  expense  to  that 
amoant;  that  the  defendant  applied  both  to  the  plain- 
tiff, and  Bright,  an  agent  of  the  plaintiff,  and  that 
both  the  plaintiff  and  his  agent  referred  him  to  Bloom- 
field;  that  Bloomfield  wrote  to  him  threatening  im- 
mediate proceedings  if  the  £20  was  not  paid,  and  the 
other  terms  fulfilled ;  that  the  defendant  believed  said 
demand  to  be  extortionate,  and  had  an  interest  in 
endeaYonring  to  induce  the  plaintiff  and  Bloomfield  to 
abstain  from  taking  legal  proceedings  against  him; 
that  Bloomfield  was  also  interested;  that  the  defen- 
dant, acting  bona  fide  wrote  and  pablished  the  words 
in  question  in  a  letter  to  Bloomfield  without  malice, 
and  did  not  pablish  them  except  to  the  sud  Benjamin 
Bloomfield.  The  plaintiff  demurred  to  this  plea,  so 
far  as  it  purported  to  be  an  answer  to  the  first  two 
counts  of  the  summons  and  plaint — 1.  Because  it 
disclosed  no  privileged  occasion.  2.  Because  it  dis- 
closed no  occasion  entitling  the  defendant  to  libel  the 
plaintiff  in  his  trade.  3.  Because  of  the  want  of  an 
averment  that  the  defendant  had  reasonable  grounds 
for  believing  what  he  said  of  the  plaintiff  to  be  true. 

Pallea  (with  him  Serjeant  Armstrong)  in  support 
of  the  demurrer — In  certain  instances  excess  is  only 
evidence  of  malice,  but  where  the  words  are  wholly 
unwarranted  by  the  circumstances  the  rule  as  to  ex- 
cess does  not  apply.    Expressions  had  been  published 
by  the  defendant  with  reference  to  some  brandies: 
that  they  might  be  taken  to  have  referred  to  the  plain- 
tiff's, is  evident  from  the  fact  that  a  prize  medal  had 
been  given,  and  only  to  hiip.     Sayers  threatens  legal 
proceedings.     Begg  does  not  say  it  was  not  a  libel, 
but  that  the  brandy  meant  was  not  the  plaintiff's 
brandy,  and  therefore  he  is  not  injured.    The  circum- 
stances show  that  Sayers-  was  entitled  to  some  public 
retractation  of  what  was  said,  and  a  counter  adver- 
tisement was  agreed  on.    The  only  question  between 
the  parties  was,  what  were  the  terms  on  which  Sayers 
would  consent  to  forego  legal  proceedings.     A  libel 
of  this  kind,  if  proved,  referring  to  brandy,  though 
not  to  Sayers  individually,  could  be  made  the  subject 
of  ail  action  if  he  showed  special  damage  to  him. 
IMonahan,  C.  J. — Would  special  damage  have  been 
necessary?]     I  admit  it  would,  on  the  authority  of 
Evans  v.  Harlow  (5  Q.  B.,  624).   Admitting  against 
myself  that  to  sustain   that  action  special  damage 
should  have  been  alleged,  still  Sayers  was  justified,  if 
he  thought  proper,  in  bringing  an  action  against  Begg, 
and  sht^wing  special  damage,  and  if  ho  was  even  de- 
feated, he  would  have  been  justified  in  vindicating  his 
brandy.     Whether  we  could  have  sustained  that  ac- 
tion withoutproof  of  special  damage  or  not,  we  would 
have  been  entitled  to  have  tried  our  chance.    There- 
fore, it  was  a  fair  subject-matter  of  investigation  be- 
tween Sayers  and  Begg.    They  do  investigate  it,  and 
the  terms  demanded  by  Sayers  are  threefold — that  a 
written  statement  agreed  to  by  the  plaintiff  should  be 
given  by  Begg,  and  published.     That  was  done,  I 
admit     2ad  (what  is  of  great  importance  to  us),  that 
he  should  have  given  us  a  sample  of  the  brandy  he 
did  mean  (he  did  not  give  us  that) ;  3rd,  that  ho 
should  pay  us  £20,  which  wc  aver  here  was  on  ac- 


count of  expenses  we  had  incarred.    Because  we  bad 
the  audacity  to  so  threaten  an  action  unless  the  £20 
were  paid,  were  we  to  be  told  that  we  were  dishonest, 
and  this  to  be  said  of  us  in  our  trade?    The  position 
of  the  parties  is  to  be  looked  to  more  than  aathoritie^: 
On  the  anthorities  it  is  plain  that  a  statement  of  this 
kind  was  not  made  on  a  privileged  occasion.    [Mon- 
ahan,  C,  J. — You  admit  the  occasion  was  privileged 
for  some  statements,  and  that  Bloomfield  was  a  pro- 
per person  to  make  some  statements  to,  and  therefore 
your  argument  is,  that  the  statement  so  far  exceeded 
what  it  ought  to  be,  that  it  is  wholly  without  the  pri- 
vilege].    The  very  words  of  the  libel  show  it  wfs 
published  of  the  plaintiff  in  his  trade,  because  the 
words  contrast  him  with   other   British   merchants. 
This  Court  has  gone  as  far  as  any  in  extendiug  the 
doctrine  of  privileged  communication,  but  in  Ede  v. 
ScoU  (7  Ir.  G.  L.  Rep.  607)  it  held  the  commoQi- 
cation  not  privileged.     [^Monahan^    C»J. — We  de- 
cided that,  I  think,  on  the  ground  that  there  was 
no  occasion  to  say  the  thing.    That  was  a  verbal 
slander,  and  I  think  we  went  npon  this,  that  the  oc- 
casion in  question  did  not  authorize  the  words,  be- 
cause we  did  not  mean  to  go  contrary  to  RuckUy  v. 
Kieman^  decided  a  short  time  before,  and  therefore  it 
was  that,  be  it  right  or  wrong,  I  do  not  think  we  de- 
cided that  on  the  ground  of  excess,  but  on  the  ground 
of  the  occasion.      We   never  meant,  in  Ruckky  r. 
Kteman^  to  decide  that  if  a  man  made  a  stati^ment 
totally  nnconnected  with  the  subject-matter,  that  we 
should  hold  the  occasion  privileged.      Chriatkm^  /.— 
Suppose  the  plaintiff  said  here  to  Bloomfield,  "  Ha?e 
nothing  to  do  with  that  man,  he  is  a  murderer."]    If 
a  person  is  to  charge  an  indictable  offence,  and  the 
occasion  be  privileged,  where  is  it  to  stop? — HujUUy 
V.  Ward  (6  0.  B.,  N.  S.,  514);  Tuson  v.  Evans  (12 
A.  &  E.,  73d).      Because  we  claimed  damages,  the 
defendant  is  not  warranted  in  imparing  felony  to  ns. 
It  comes  wiihin  the  rule;  you  may  ask  for  a  chattel 
without  chargyig  a  felony.     [J/onaAan,  (7.  /.—That 
is  not  a  felony  that  is  charged,  but  very  improper 
conduct     Keogh,  J, — Dishonesty  may  be  a  felony, 
but  does  it  necessarily  imply  an  indictable  offence ?J 
Brandy  is  our  trade :  are  we  to  be  told  we  are  dis- 
honest because  we  claim  damages?     [CAruftan,  •/.— 
As  a  test  of  your  argument,  could  it  be  sustained  on 
the  first  count  alone?]     It  could,  on  the  authority  of 
Tuson  v.Evana.^Leiffi8  v.  Clement  (3  B.  &  Aid.  702.) 
DeviU  (with  him  J,  E.  Wals\  Q.C.,)  contra.— The 
plea  is  pleaded  to  the  three  counts.    The  plaintiff  does 
not  demur  to  the  plea  save  so  far  as  to  the  first  two 
counts,  and  therefore  the  Court  has  the  advantage  of 
the  plaintiff's  counsel's  opinion  that  without  the  inn- 
eudo  the  plea  is  good.     It  must  appear  from  the  plea 
— 1.  That  the  words  were  spoken  in  discharge  of  a 
duty,  or  by.  a  person  having  an  interest.    2.  To  a 
party  having  a  corresponding  interest.    3.  Without 
malice,  bona  fide.    4.  That  the  words  admitted  to  be 
false  were  believed  to  be  true.     If  it  be  once  esta- 
blished that  the  occasion  was  privileged,  and  the  sub- 
ject-matter be  not  travelled  out  of,  the  question  if  the 
words  be  too  severe,  too  abusive,  is  for  the  jury,  not 
for  the  Court,  with  this  exception,  that  where  nnjnst 
and  improper  motives  are  imputed,  which  did  not 
arise  out  of  the  matter,  there  are  some  indications  the 
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priyilege  is  forfeited.  It  ia  averred  and  admitted  that 
the  allegation  brought  by  the  plaintiff  that  the  defen- 
dant had  libelled  him  was  false  in  fact  It  mast  be 
taken  on  this  record  to  be  so.  Then  this  takes  place, 
a  negotiation  is  opened  in  order  to  save  this  Dublin 
merchant  ihe  annoyance  of  a  lawsoit  What  occnrs 
Is  this,  not  that  an  advertisement  is  agreed  upon,  bat 
that  the  plaintiff  requires  a  puff  of  his  own  goods,  and 
he  requires  that  this  pnff  should  be  inserted  fifty  times. 
We  objected  to  pay  the  £20.  These  facts  being  un- 
explained, nothing  could  be  more  extortionate. 
Smarting  under  the  pressure  of  this  conduct  of  the 
plaintiff,  the  defendant  writes  to  the  attorney,  remon- 
strating with  him,  and  comparing  the  plaintiff  to  a 
freebooter.  It  is  admitted  that  no  special  damage 
uose  out  of  the  original  UbtiL^-^Toogood  v.  Spyring 
(I  Or.  M.  &  R.,  193);  Hopwood  v.  Thorn  (8  0.  B. 
293).  [BaU^  J.^I  do  not  understand  that  it  is  dis- 
puted that  this  was  a  privileged  occasion.]  Carr  v. 
Duckitt  (5  H.  &  N.,  783),  followed  in  EaUoran  v. 
Thompson  (14  Ir.  G.  L.  R,  334),  where  it  was  held 
that  the  alleged  excess  was  for  the  jury,  and  did  not 
vitiate  the  defiance.  Murphy  v.  KdUU  (13  Ir.  C.  L. 
488),  where  the  eighth  ground  of  demurrer  was  that 
the  defences  did  not  aver  facts  sufficient  to  justify  the 
use  of  the  words  concerning  the  plaintiff  in  his  trade. 
— Carr  v.  Hood  (1  Lord  Campbell,  355);  Paris  v. 
Levy  (2  Fos.  &  Fhi.  71) ;  Seymour  v.  Butterworih 
(3  Fos.  &  Fm.  372);  Morrison  v.  Bdcher  (3  Fos.  & 
fin. 614);  Beatsonr.  Skene  (5  H.  <&N.  82)8);  I/ar- 
rison  v.  Bush  (5  EL  &  Bl.  344).  Tuson  v.  Evans 
has  been  overruled  by  Cooke  v.  WSdes  (5  £1.  &  BL, 
328).  If  Tuson  v.  Evans  were  still  law,  the  plain- 
tiff^s  contention  would  be  intelligible.  Huntley  v. 
Ward  was  decided  simply  on  the  ground  that  the  libel 
traveUed  out  of  the  subject-matter  altogether,  and  the 
judge  asked  the  counsel  if  he  ever  knew  of  such  a 
plea.— 15  G.  B.,  N.  S.,  392,  followed  in  Prior  v. 
Einnel/y  (15  G.  E,  N.  S.,  422);  CampbeU  v.  Spot- 
tiswoode  (3  Best  and  Smith,  769);  Jackson  v.  Hop- 
perton  (4  New  Rep.,  242),  which  last  case  is  the  last 
case  on  the  subject 

Serjeant  Armstrong  in  reply. — The  defence  shows 
that  the  subject' matter  has  been  travelled  out  of  and 
exceeded.  The  phuntiff  is  a  brandy  merchant,  and 
rightly  or  wrongly  was  under  the  impression  that  his 
brandy  had  been  libelled.  The  result  was  a  denial 
that  that  was  the  brandy  meant,  and  it  was  open  to 
the  plaintiff  not  to  be  satisfied  with  that  explanation, 
and  only  on  certain  conditions  to  waive  his  right  to 
bring  an  action.  Fifty  advertisements  were  not  an 
nnreasonable  number.  We  have  the  right  to  point  the 
inuendoes  as  we  have  done:  that  cannot  be  questioned. 
The  inuendo  is,  that  the  plaintiff  was  dishonest  in  his 
trade,  and  if  that  be  far-fetched,  a  traverse  is  the  way 
to  meet  it.  But  if  a  privileged  occasion  is  sought  to 
be  established,  the  defendant  is  bound  to  adopt  the 
sense,  and  to  justify  in  that  sense.  The  dispute  is  as 
to  whether  the  defendant  is  to  indemnify  the  plaintiff. 
What  has  that  to  do  with  his  tharacter  as  a  trader? 
IVhere  the  subject- matter  is  kept  to  excess  is  for  the 
jury  to  prove  malice.  Some  confusion  has  crept  in 
with  regard  to  the  word  *'  excess.''  If  the  excess 
travels  out  of  the  subject-matter,  that  is  for  the  Gourt 
The  defendant  has  shown  affirmatively  that  he  had  no 


right  to  attack  the  plaintiff  in  his  trade.    There  are 
three  classes  of  cases — 1.  Words  slanderous  in  se^  and 
special  damage  unnecessary.  2.  Words  where  special 
damage  is  not  necessary,  because  spoken  of  a  man's 
trade.  3.  Words  which  require  special  damage.  We  do 
not  allege  special  damage,  and  because  <<  meaning  that  the 
plaintiff  had  been  guilty  of  discreditable  and  dishonour- 
able conduct  in  his  said  trade  "  are  thew:ords  of  the  inu- 
endo. [Christian^  J, — ^Might  it  not  be  said  without  any 
great  violence  that  the  words  were  spoken  of  him  with 
regard  to  his  trade,  if  the  plaintiff  was  taking  advan- 
tage of  his  position  to  advertise  his  goods?    50  looks 
a  suspicions   number.      Mondhan^  C  J. — A  man 
would  not  have  a  right  to  write  to  an  attorney  adding 
to  as  much  abuse  as  he  liked  about  the  thing  in  ques- 
tion that  on  aupther  occasion  the  party  was  guilty  of 
felony.]     The  defence  amounts  to  this:  '*  You  said  I 
libelled  you,  and  required  certain  terms,  that  warrants 
me  in  writing  to  your  attorney  that  you  are  dishoaoarable 
and  discreditable  in  your  trade."    I  could  understand 
his  writing  that  it  was  extortionate,  and  that  50  ad- 
vertisements exceeded  what  was  necessary;  but  it  is 
this,  I  beg  leave  to  add  Sayers  has  been  guilty  of  dis- 
creditable conduct  in  his  trade.     \Keogh^  J, — I  un- 
derstand that  to  mean  that  it  b  discreditable  to  him 
as  a  British  merchant,  having  another  man  in  his 
power,  to  press  him  so  hard  as  in  this  case.]     Yon 
are  not  at  liberty  to  read  these  words  "  in  his  trade  " 
otherwise  than  in  their  usual  way.     The  meaning  of 
dishonourable  in  his  trade  is  in  the  dealings  of  his 
trade.     \Keogh^  J. — May  it  not  be  outside  of  his 
trade?]     The  received  meaning  always  is  the  carry- 
ing on  of  his  trade.   \Keogh^  J, — Are  the  words  out- 
side the  transaction  between  the  parties?    Monahan^ 
CJ. — The  cases  go  to  this  extent,  if  he  said  it  was  a 
most  roguish  thing  to  extort  £20,  the  foot  being  it 
was  all  a  sham  and  a  scheme  between  yon  and  him, 
when  there  was  no  injury  incurred,  I  think  if  the  man 
honestly  believed  it,  that  the  occasion  woald  be  privi- 
leged; and  if  he  said,  *'No  decent  attorney  would  do 
what  you  are  doing,  and  no  decent  merchant  would  do 
this,  and  if  it  was  known  on  the  Exchange  he  would 
not  be  associated  with,"  that  would  be  a  privileged 
occasion  if  he  kept  within  the  subject-matter.    The 
truth  is,  Tuson  v.  Evans  was  decided  on  grounds 
which   no   one  ever  dreamed  of  putting  forwai-d.] 
Robertson  v.  M'Dougall  (4  Bingh.  670)  was  decided 
in  1 826.     This  is  a  very  open  question  at  present. 
[^Christian^  «A — Is  there  any  analogy  between  the 
right  of  a  public  writer  criticizing  and  a  private  per- 
son?]   The  exigencies  of  mankind  require  that  there 
should  be  free  discussion.   [^Christian^  J, — A  private 
man  has  still  more  right  to  express  himself  freely  in 
respect  to  the  subject-matter  of  his  own  business.] 
Was  it  necessary  for  the  purpose  of  expressing  his 
belief  about  the  £20,  that  he  should  say  this  of  the 
man  in  his  trade.    It  is  a  mere  accident  here  that  the 
man  was  in  trade.     [^Monahan^  C.  J, — According  to 
that  argument  it  would  not  be  competent  to  say,  '*  No 
merchant  would  act  as  he  has  done."    Keogh^  Jl,  re- 
ferred to  a  case  in  England  which  had  made  much 
excitement.   Was  not  that  discreditable,  and  was  that 
a  part  of  his  trade  1     He  did  not  prosecute,  and  might 
it  not  be  said  that  that  was  discreditable  to  him  in 
his  trade?]     It  might  not.     \_Keogh^  J, — They  were 
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great  lenders  of  money;  they  did  not  cheat  anyone; 
they  were  not  accused  of  cheating  anyone — ^they  were 
cheated.]  There  might  be  a  traverse  of  the  defamatory 
sense.  In  Huntley  ▼•  Ward^  the  jadge  took  the 
case  into  his  own  hands;  he  did  not  leave  it  to  the 
jniy.  The  presumption  here  is,  that  the  plamtiff  had 
something  to  complain  of.  Cooke  y.  WUdea  was  re- 
ferred to,  and  supposed  to  oyermle  Tuson  y.  Evans. 
\MonoLhafL  C.  J. — Lord  Campbell  took  it  npon  him- 
self to  hold  that  the  occasion  was  priyil^ged,  but  that 
the  words  were  not,  because  of  the  motives  imputed, 
and  the  question  was  if  he  was  right  in  that  He 
directed  a  verdict  for  the  pkintiff  because  he  thought 
the  excess  rendered  it  an  unprivileged  communication. 
He  came  to  the  conclusion  that  was  wrong,  and  that 
he  would  be  wrong  if  he  directed  a  non-suit,  but  that 
he  should  have  submitted  to  the  jury  whether  excess 
was  not  evidence  of  malice.]  Cooke  y.  WUdea  de- 
cides nothing  pertmeut  to  the  present  case.  The 
language  in  Murphy  y.  KeUdU  must  be  taken  secun- 
dum eubjecUm  materiam.  **  Keeping  within  the  sub- 
ject-matter ^  is  the  meaning  of  it  The  inuendo  was 
that  though  this  man  got  a  high  price,  he  would  sup- 
ply South  African  sherry.— Prtbr  v.  KwiieUy  (15  0. 
B.,N.S.422.)  \Chri8tia%J. — A  mode  has  occurred  to 
me  of  testing  your  argument,  whether  this  lies  outside. 
An  inuendo  would  have  been  bad  before  tbe  changes 
in  the  law  which  went  beyond  the  prefatory  averments. 
The  Court  would  have  judged  of  that  Suppose  an 
inuendo  followed  the  first  count  such  as  follows  the 
second,  would  that  be  demurrable?]  I  think  not. 
[^Christian^ «/. — If  not,  the  inuendo  does  not  go  be- 
yond the  prefatory  averments;  then  it  would  be  a 
question  for  the  jury  if  published  bona  Jide."]  The 
charge  is,  *'  You  libelled  me  in  my  trade."  The  an- 
swer is,  **  I  did  not  libel  you  in  your  trade."  {Chris- 
tian^  J. — ^The  very  same  thing  might  be  said  of  what 
I  suggest] 

Cur.  adv.  wdL 

June  12.— MoNABAN,  C.  J. — This  case  comes  on 
demurrer  to  a  plea  of  privileged  conmiunication.  The 
action  is  brought  by  the  plaintiff,  a  Mr.  George  Say- 
ers,  against  the  defendant,  Mr.  Joseph  Begg.  There 
are  two  counts  in  the  summons  and  pliunt  Without 
going  in  detail,  the  substance  is,  that  tliis  gentleman 
is  a  merchant,  whose  business  is  to  import  French 
brandy,  and  to  sell  it  in  all  parts  of  the  United  King- 
dom ;  and  it  would  appear  that  he  had  got  a  prize 
medal  I  suppose  the  defendant  was  a  brandy  mer- 
chant It  appears  he  published  a  notice  saying  that 
the  brandy  of  some  of  the  parties  who  got  medals  he 
had  tasted,  and  it  was  as  vile  stuff  as  ever  was  made. 
Sayers  took  this  to  himself;  and  threatened  to  take  an 
action  against  Begg,  alleging  that  by  the  allusion  he 
referred  to  him.  A  long  correspondence  ensued,  and 
Begg  stated  it  was  not  the  plaintiff's  brandy  that  was 
meant,  but  that  of  another,  who  should  be  nameless, 
for  fear  lest  he  should  follow  the  plaintiff's  example. 
Sayers  required  to  get  a  sample  of  the  brandy  the 
defendant  meant  He  required  that  Begg  should 
publish  a  retractation,  and  state  distinctly  it  was  not 
to  Sayers'  brandy  he  alluded,  but  that  it  was  of  a 
first  rate  quality,  and  pay  a  sum  of  £20  on  the  alle- 
gation that  he  had  incurred  £20  expensei  I  suppose 


by  consulting  counsel  or  attorney.     He  required  u  a 
conditioa  that  Begg  should  give  this  sum,  and  publish 
the  statement  fifty  times.    It  seems  Begg  thoagbt 
these  were  rather  hard  terms,  and  reqmred  to  be  re- 
ferred to  Sayers  himself,  that  he  thought  him  more 
likely  to  stop  the  proceedings  than  the  attorney  was. 
Either  the  plaintiff  or  his  agent,  on  being  refeired  to, 
referred  him  to-Bloomfield.    In  that  state  of  things 
Begg  wrote  a  letter  to  Bloomfield,  the  substance  of 
which  is  this — '*  As  to  Mr.  Sayers,  I  warn  him  that 
I  am  willing  to  leave  the  matter  to  arbitration.    As 
to  his  conduct,  I  did  not  say  half  enough;  it  more 
resembles  that  of  a  freebooter  than  that  of  an  honoa^ 
able  British  merchanf*    In  the  first  count  the  inu- 
endo, which  by  the  Common  Law  Procedure  Act  we 
must  take  to  be  the  meaning  properly  given  to  these 
words  is,  that  his  conduct  was  unbecoming  a  merchant 
and  a  gentleman.    As  to  the  second  count,  which  has 
caused  some  difficulty  in  the  minds  of  the  members  of 
this  Court,  it  states  that  the  plamtiff  was  a  merchant, 
and  traded,  and  the  hiuendo  is  thereby  meaning  that 
the  plaintiff  was  guilty  of  discreditable  and  dishonom^ 
able  conduct  in  his  tiade — in  the  first,  of  conduct  nn- 
becoming  a  merchant  and  a  gentleman ;  m  the  other, 
of  dishonourable  conduct  in  his  trade  as  a  merchant. 
The  defendant  has  pleaded  distribatively,  though  not 
nominally,  yet  really  that  without  malice,  and  for  the 
purpose  of  inducing  Sayers  to  forego  some  part  of  his 
demand,  he  wrote  the  letter  in  question  to  Bloomfield. 
It  is  admitted  in  fiact  the  occasion  is  privileged,  and 
cases  in  England,  and  (if  I  may  refer  to  our  own 
Court)  here  also,  have  been  cited  to  show  that  where 
an  action  is  commenced,  the  party  may  communicate 
with  the    attorney    to    induce    him    to   forego  in 
language    no  matter  how  abusiye;    and  following 
Loni   Campbell,   that  if  the  language,   though  in 
excess,  is  germain,  and  a  portion  of  the  transaction, 
the  Court  will  not  determine  that  the  party  has  lost 
the  privilege  by  the  excels,  but  that  it  is  to  be  sub- 
mitted to  the  jury,  and  if  they  think  he  was  infiueuced 
by  malice,  then  the  party  loses  his  privilege.    There 
was  a  strong  case  of  that  kind  in  this  Court,  where 
the  allegation  was  that  a  young  gentleman  had  com- 
mitted perjury.    There  the  object  of  the  writer  would 
have  been  satisfied  by  stating  that  the  young  gentle- 
man was  mistaken.     We  thought  the  word  was  very 
strong,  but  being  germain  (if  I  may  use  the  expres- 
sion), that  the  party  did  not  so  lose  the  privilege,  bat 
that  I,  or  whoever  might  try  the  case,  would  leave  to 
the  jury  the  want  of  necessity  to  make  that  insinn- 
ation  or  charge.     The  plaintiff's  connsers  argument 
here  was  this — They  referred  us  to  a  recent  case,  in 
which  it  does  appear  that  the  Court  did  hold  excess 
was  a  matter  for  the  Court  itsel£     A  party  had  re- 
commended a  man  as  a  gardener.     He  acted  in  aveiy 
outrageous  manner;  he  said  his  conduct  resembled  that 
of  a  raging  maniac     Ue  wrote  to  him  this  letter  con- 
taining this  particular  charge.    There  seems  to  have 
been  considerable  difficulty  in  coming  to  the  conclu- 
sion that  the  occasion  was  privileged  because  that  was 
not  asked  for.   It  was  the  case  of  a  person  giving  this 
to  a  person  holding  in  some  sense  the  position  of  a 
former  master,  &c      The  Court  seem  to  have  had 
some  difficulty  in  deciding  whether  the  occasion  was 
privileged.    Probably  it  will  be  a  doubt  if  that  case 
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can  overnile  these  cases  in  the  Qaeen's  Bench.  If  it 
were  that  his  calling  him  a  raging  madman  was  on- 
connected,  it  would  be  in  accordance,  and  not  o?er- 
nling,  becanse  if  a  party  writing  to  an  attorney 
chooses  to  go  into  extraneous  matter,  then  the  priri- 
lege  ceases.  Serjeant  Armstrong  argues  here  this  is 
dSiora  the  subject-matter.  For  soma  time  I  thought 
the  true  construction  of  this  was  that  it  would  be  some- 
thing dehors;  because  the  allegation  was  that  this 
person  carried  on  the  trade,  and  the  allegation  was 
that  this  was  of  such  his  trade,  thereby  meanhig  im- 
proper conduct  in  his  said  trade.  If  that  were  to  be 
taken  of  the  buying  and  selling  of  his  commodities,  it 
would  come  within  the  principle  reMed  on  by  Serjeant 
Armstrong;  but  we  cannot  read  this  summons  and 
plaint  by  itself;  we  must  take  it  from  the  plea  itself, 
which  shows  all  the  circumstances  under  which  the 
letter  was  written:  that  this  gentleman,  in  consequence 
of  the  preTious  allegation,  insisted  on  putting  forward 
these  advertisements;  and  if  this  man  honestly  and 
conscientiously  thought  that  this  was  for  the  purpose 
of  puffing  his  commodities,  we  think  it  would  be  dis- 
honourable conduct  in  his  trade,  and  the  whole  arose 
out  of  his  said  trade.  At  the  trial  this  case  would 
take  either  of  these  two  phases.  If  the  jury  think  the 
true  meaning  was  in  relation  to  the  phuntifiPs  dealings 
in  his  trade,  they  probably  may  find  that  this  publica- 
tion had  no  reference  to  his  trade  at  alL  But  if  they 
thmk  the  inuendo  in  the  libel  does  not  necessarily 
confine  it  to  tluit,  but  may  refer  to  the  other  I  hare 
referred  to,  then  the  question  will  be,  if  the  defen- 
dant had  just  grounds  for  the  opinion  he  expressed,  and 
so  there  will  be  the  question  if  this  pleading  is  or  is 
not  supported.  These  cases  in  the  Queen's  Bench  and 
in  this  Court  must  be  reviewed  in  another  Court,  if 
reviewed  at  alL 

Chbistian,  J. — ^I  will  state  the  exact  ground  on 
which  I  think  this  is  a  good  defence.  I  was  not  a 
member  of  this  Court  when  several  of  these  cases  in 
this  Court  were  decided.  The  inuendo  in  the  second 
count,  if  yon  look  to  nothing  else,  I  should  hold  not 
to  be  within  the  privilege.  [His  Lordship  read  the 
words  of  the  innendcj  It  would  appear  perfectly 
obvious  that  this  means  in  his  trade  properly  so  called, 
the  baying  and  selUng  of  his  brandy,  and  therefore 
irrelevant  to  the  occasioB  referred  to  as  much  so  as  if 
the  words  spotoi  to  Bloomfield  were  that  he  murdered 
one  of  the  clerks  in  his  stores.  These  cases  referred 
to  to  show  what  are  the  limits,  can  make  no  differ- 
ence. It  also  belongs  to  the  Court  to  determine  that 
inflammatory  matter  is  irrelevant.  I  should  be  of 
opinion  the  Court  should  interpose,  and  not  submit 
the  case  to  a  jury.  But  when  you  look,  as  yon  mast 
do,  at  the  speciaJ  matter  contained  iu  the  defence  the 
meaning  is  altered.  The  second  count  is  to  be  con- 
strued as  if  the  several  matters  contained  in  the  de- 
fence were  prefatory  matters  stated  in  the  count.  The 
plaintiff  was  not  satisfied.  He  thought  he  had  the 
defendant  at  an  advantage.  He  demanded  advertise- 
ments which,  as  the  defendant  says,  strongly  praised 
the  plaintiff's  brandy.  The  defendant  being  bona 
Jide  of  opinion  that  this  was  the  course  the  plaintiff  was 
pursuing,  that  it  was  unfair,  that  it  was  extortionate, 
and  unworthy  of  a  British  merchant,  said  the  plaintiff 
was  guilty  of  dishonourable  conduct,  &c#    The  mean- 


ing is  changed  from  what  it  would  otherwise  be  aIto« 
gether.  The  meaning  Is,  then,  not  that  he  spoke  this 
of  him  in  hid  trade,  but  in  a  matter  relating  to  hia 
trade.  It  is  no  longer  irrelevant — ^no  longer  outside 
the  matter.  It  may  be  exeessive— it  may  be  too 
strong— 4t  may  be  unwarranted ;  but  if  once  you  come 
to  the  conclusion  that  it  was  noc  iirelevattt,  it  belongs 
to  the  jury,  not  to  the  Court,  to  say  if  this  was  a 
doak  for  maliciousness.  Therefore,  I  think  this  is 
the  true  ground  that  the  meaning  of  the  innendals 
altered  by  the  defence  from  that  which  would  support 
the  argument  of  Serjeant  Armstrong,  by  whose  aigu- 
meats  I  was  much  impressed. 

Dmnurrer  oimrulci^ 


Conrt  of  ^pptul  in  ef^unttvjn, 

CRcportod  by  Edmund  T.  Bewtey,  Biq.,  BuitotarJrt-LftW.J 
[BirOBI  TBI  LOED  OhANOKLLOB    AK»  TBS  LOBD  JOI* 

TiGi  or  Appxal.] 

Skiltov  v.  Flanaoav. — FA»  1. 

PracUoB^ Appeal  from  order-^Bight  i»  begin. 

Where  there  u  an  appeal  from  Ofi  order  other  than 
a  decretal  order^  the  appeUanfs  ootinael  is  entitled 
to  begin. 

This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls.    When  the  ease  was  called  on, 

Serjeant  Sullivan^  on  behalf  of  the  petitioner,  in 
the  Conrt  below,  the  respondent  in  the  appeal,  cUumed 
the  right  to  begin,  as  the  appeal  was  fh>m  the  entire 
order. 

Brewster^  Q.C.,  contra — 'So  order  has  been  made 
on  the  merits,  and  on  an  appeal  from  an  order  on  an 
interlocutory  motion  the  appellant  is  entitled  to  be- 
gin.—Brerrfon  V.  Barry  (10  Ir.  Ch.  Rep^  376). 

Thk  Lord  Chancellor. — It  is  only  where  the  ap- 
peal is  from  the  entire  of  a  decree  or  decretal  order 
that  the  petitioner  has  a  right  to  begin. 


Court  of  Chancers. 

CRcportdl  bj  BdnMind  T.  Bewlay,  Ek*.  Bantot«r.^lAV.} 

Harvst  V.  Ferguson. — Jan.  13, 14. 

Practice^Corte — Account — Injunction   to  restrain 
yfoete-^Esite^meat. 

AsuUforan  injunction,  inthenatureofa  tordo/estrepe- 
ment  to  restrain  wcute^  when  no  answer  isJUed,  and 
no  account  is  sought,  should  not  be  brought  to  a 
hearing  by  the  petitioner  merely  for  the  purpose  oj 
getting  his  eosts  of  suit. 

This  was  a  salt  for  an  injunction  iu  the  nature  of  a 
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writ  of  ctftn^Mmenli  to  reatrmin  the  respondent  from 
oommitting  waste  by  the  cottiiig  end  eale  of  tarf.  An 
iDJvnction  had  been  gnmted  ait  the  Rolle,  open  a  mo- 
tion (bonded  on  the  petition  and  Verifying  affidavit, 
and  the  case  now  came  to  a  hearing. 

Peebles,  Q  C,  (with  whom  was  A.  Lane)  on  be- 
half of.  the  petitioner,  offsred  to  waive' the  accoant 
eonght  by  the  petidos. '  There  was  noappearanee 
for  the  respoikdent^  'and  to  answering  affidsrrit  fattd 
been  filed.  *    * 

Thb  Lobd  OaMWCtLtML^^l  can  give  no  eosts  unless 
the  parties  seek'aa  ooeoaht  I  do  not  like  to  make  a. 
precedent  of  bringing  sdch  cases  ed  this  to  a  bearing. 
The  3rd  General  Order  of  Jnne,  1856,  was  framed 
with  that  yiew.  The  proper  coarse  would  have  been 
to  serve  a  notice  on  the  respondent  that  yon  did  not 
intend  to  apply  for  an  aoooanu  I  shall  give  yon  a 
decree  for  an  aecoont  with  the  nsoal  direction  as  to 
costs,  or,  waiving  the  account,  yon  may  take  the 
writ  without  costs. 

Jan.  14 — Pedfles,  Q.O.,  at  the  sitting  of  the 
Court,  referred  to  the  case  of  Lord  Valentia  v.  Olas- 
coU  (vide  infra);  Lewie  v.  Fiddee  {coram  Brady,  C, 
not  reported);  Burgees  v« HiUs  (26  Beav.,  244;;  and 
Mayhew  v.  Maxwell  (3  Law  T.,  N.  S.,  847),  as  au- 
thorities to  prove  that  costs  could  be  given  in  such 
cases  even  where  tho  account  was  aban&ned,  or  was 
not  originally  sought. 

Tbb  Lobd  GHANCBLL0R.^The8e  turf  cases  have 
been  before  this  Court  for  the  last  century  or  so,  and 
it  has  never  been  the  practice  to  bring  them  to  a 
hearing  for  the  costs  alone. 

Decree  for  an  account  accordingly. 

[NoTB.— Through  the  kindness  of  Mr.  Adair,  the 
counsel  for  the  petitioner,  we  are  enabled  to  give  the 
following  report  of  the  case  of  Lord  Valentia  v.  Olas- 
cottf  as  takea  from  the  Registrar's  notes: — 

Lord  Valentia  I     May  22,  I86I.--R0IU  order. 

OlaicoU,  I  Mr.  Adair  moved  for  an  in- 
injunction  to  restrain  respondent  from  cntting  timber 
or  trees,  and  from  canying  away  those  cut^  On  read- 
ing prayer  of  the  petition*  Bolls'  certificate,  affidavit 
of  petitioner's  solicitor.  Injunction  ordered  to  re- 
strain cutting  or  carrying  away  timber  on  lands  in 
lease  of  AprU,  1857,  in  the  petition  mentioned,  and 
from  committing  any  waste  on  lands  till  answering 
affidavit  and  further  order. 

Hearing. — Roils. — Nov.  30, 1861. — ^No  appearance 
fbr  respondents.  On  hearing  cause  petition  filed,  May, 
22, 1861 9  and  verifying  affidavit,  liolis  order,  injunc- 
tion order,  affidavit  of  Mr.  Mills,  petitioner's  soli- 
citor, affidavit  of  bailiff,  dated  November  4,  1861, 
injmiQtion  made  perpetual;  and  petitioner,  by  counsel 
in  open  Court,  waiving  account  prayed  by  petition, 
his  Lorddbip  doth  not  think  fit  to  direct  any  account, 
and  it  is  ordered  that  said  respondent,  John  H.  Glas* 
oott,  do  pay  to  the  petitioner  his  costs  of  this  suit 
when  taxed  and  ascertained] 


DrooAirr  v.  Dmanb— ^on.  15. 

Waste — Injundion  th  the  nature  of  writ  of  estrepe- 
ment — Practice — Account  waived  at  hearing^6th 
O.  0.  June,  18S6. 

Wherein  an  injunction  smt  in  the  action  of  a  writ 
of  estrepement  to  restrain  waste,  the  case  is  forced 
to  shearing  by  the  oendua  of  the  respondent,  the 
jftetitioner,  if  successjiU^  is  entitled  to  his  costs  of 

.  suit^akkougkanaceottnlofthewastecommittidhi 
waived.  • 

Semble — W^  in  such  suits  no  account  is  soughty  or 
the  account  is  waived,  the  petitioner  should  serve  a 
n^ice  on  the  respondent  to  ascertain  whether  the 
right  to  continue  &e  it^function  is  disputed. 

By  indenture  of  lease  bearing  date  the  8th  of  May, 
1835,  part  of  the  lands  of  Belper,  with  other  denomi- 
nations, situate  in  the  county  of  Meath,  were  demised 
by  Joseph  La^han  to  David  Lynch  for  three  lives  or 
forty-one  years,  whichever  shoold  last  the  longest. 
This  lease  contained  a  covenant  on  the  part  of  the 
lessee  to  repair  and  keep  in  repair  all  the  deffiised 
premises,  together  with  all  buildings,  trees,  fences, 
hedges,  and  phinta^ns  thereon.  At  and  previous  to 
the  filing  of  the  present  cause  petition  all  the  estate 
and  interest  of  Joseph  Laphan  had  become  vested  in 
the  petitioner,  Lord  Dunsany,  and  all  the  estate  and 
interest  of  David  Lynch  in  the  respondent,  LanreDce 
Dunne. 

The  petition  prayed  that  the  respondent  might 
be  restndned  by  injunction  from  felling  timber  or 
timber-like  trees  on  the  lands  comprbed  in  the  be- 
fore-mentioned lease,  and  from  carrying  away  or  dis- 
posing  of  any  timber  or  timt)er-like  trees  already  cat 
or  felled ;  and  also  from  quanyiog  any  stone  oat  of 
these  lands  for  any  other  purpose  than  the  necessary 
consumption  for  the  cnltivation  of  the  lands.  An  ae* 
count  was  sought  of  the  trees  and  timber  already  cat 
and  felled,  the  petitioner  offisring  to  waive  any  aoooont 
of  the  stones  previously  quarried.  The  petition  stated 
that  the  respondent  had  cut  down  a  number  of  trees 
of  considerable  value  which  were  growing  upon  the 
lands  at  the  date  of  the  demise,  and.  which  were 
highly  ornamental  to  the  view  from  the  petitioner's 
adjacent  demesne  of  Dnnsany  Castle.  The  respon- 
dent was  also  charged  with  having  told  Mr.  WiUda- 
son,  the  petitioner's  agent,  who  remonstrated  with 
him  on  the  commission  of  this  waste  that  he  (the  re- 
spondent) had  cut  the  trees;  that  he  would  do  so 
again ;  and  that  he  had  a  right  to  cut  them. 

The  respondent,  in  his  answering  affidavit,  disputed 
the  nature  and  amount  of  the  waste  committed,  alleging 
that  he  had  only  thinned  some  overgrown  hedge  rows 
by  ontdng  away  a  few  ash  suckers  of  no  value;  and 
he  further  stated  that  the  present  suit  was  not  insti- 
tuted bona  fide  for  the  purpose  of  preventing  waste, 
but  in  consequence  of  some  disputes  and  differences 
which  had  arisen  between  the  petitioner  and  the  re- 
I  spondent  in  reference  to  other  matters.  The  respon- 
dent also  maintained  that  he  had  been  fbr  a  great 
many  years  in  the  habit  of  thinning  the  hedge-rows 
in  a  similar  manner,  and  that  no  ejection  had  been 
raised,  as  it  was  manifestly  for  their  advantage. 
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The  Master  of  the  Rolls  had  granted  an  inj  unction,  and 
the  case  now  came  to  a  hearing.  Evidence  was  given 
which  showed  that  the  inj  ones  complained  of  wei'e  of 
a  substantial  character. 

Brewster^  Q.C.  (with  him  Serjeant  Sullivan  and  J^. 
WhiU)^  for  the  petitioner,  contended  that  the  Court 
should  give  damages  for  the  waste  committed,  which 
was  a  direct  breach  of  the  covenant  contained  in  the 
lease  of  the  8th  of  May,  1835 ;  but  that  the  account 
prayed  for  might  be  waived,  as  the  actnal  value  of  the 
timber  cut  down  was  probably  trifling.  31  Geo.  III. 
cap.  40,  was  referred  to. 

The  SoUcitor-Oeneral  (with  whom  was  W.  C. 
SmUh)^  for  the  respondent. — This  case  ought  never 
to  have  been  brought  to  a  hearing  for  many  reasons. 
The  value  of  the  waste  committed  is  insignificant; 
and  on  the  authority  of  Dorau  v.  Carroll  (11  Ir.  Gh. 
Rep.  379),  the  Master  of  the  Rolls  considered  that 
as  the  damages  would  be  merely  nominal,  the  Court 
ought  not  to  entertain  the  suit.  On  this  account  his 
Honor  reserved  the  question  of  costs  on  the  occasion 
of  the  hearing  of  the  injunction  motion.  The  injunc- 
tion too  was  not  resisted  at  the  Rolb;  and  as  every- 
thing required  was  obtained  by  it,  this  suit  should  not 
have  been  carried  further.  The  timber  cut  down 
cannot  be  held  to  be  ornamental,  for  ornamental  tim- 
ber is  timber  planted  for  the  purpose  of  ornamenting 
the  place  on  which  it  is  grown;  and  though  Lord 
Dansany  may  happen  to  own  an  adjacent  demesne, 
the  view  from  which  may  be  improved  and  beautified 
by  these  trees,  that  fact  wHl  not  render  them  orna- 
mental within  the  proper  definition. 

W.  C,  Smithy  on  the  same  side,  cited  Lambert  y. 
Lambert  (2  Ir.  Eq.  Rep.  210);  Brace  v,  Tayhr  (2 
Atk.  253),  to  prove  that  the  Court  will  not  inter- 
fere when  the  subject-matter  of  the  suit  b  beneath  its 
dignity. 

F.  White  replied. 

The  I/>rd  Chancellob. — In  cases  of  this  kind  it 
is  not  customary  for  the  paries  to  bring  the  suit  to  a 
final  hearing;  and  it  is  very  much  to  be  deprecated 
that  a  practice  should  be  made  of  taking  any  proceed- 
ings after  an  injunction  has  once  been  obtained. 
Having  regard  to  the  ancient  practice  of  this  Court, 
and  also  of  the  equity  side  of  the  Court  of  Exchequer, 
it  appears  from  Howard's  Equity  Exchequer  Practice 
that  suits  for  the  purpose  of  obtaining  an  injunction 
in  the  nature  of  a  writ  of  estrepement  to  stay  waste 
were  commenced  by  a  possessory  bill.  On  this  bill  a 
motion  was  made  ex  parte  by  the  plaintiff  for  an  in- 
junction, and  if  this  were  granted,  no  further  proceed- 
ings were  taken.  The  injunction  was,  practically 
speaking;  perpetual;  and  where  no  answer  was  filed, 
and  no  cause  shown  by  the  defendant,  no  costs  of  the 
Bnit  were  given  to  the  plainti£  Where  the  defen- 
dant remsted  the  plaintiffs  case,  a  notice  was  served, 
and  the  Court  virtually  heard  the  case  on  the  a£Sda- 
Tita  filed  by  both  parties. 

Such  being  the  former  practice  of  this  Court,  when  a 
change  was  introduced  into  the  procedure  by  the  Court  of 
Chancery  Regulation  Act  of  1850, 1  was  anxious  to  assi- 
milate the  new  practice  to  the  old  as  far  as  was  practicable ; 
and  as  it  was  observed  that  the  effect  of  the  27  th  General 
Order  of  1851  would  be  to  dissolve  the  injunction  in 
cases  such  as  the  present,  if  the  petition  were  not  set 


down  for  hearing  within  the  time  prescribed  by  the 
order,  I  accordingly  made  a  rule,  which  will  be  found 
as  the  3rd  of  the  Genei-al  Orders  of  the  13th  June, 
1856,  that  so  much  of  the  27th  (kneral  Order  as  de- 
clared that  a  cause  petition  if  not  set  down  for  hear- 
ing for  two  whole  terms,  should  stand  dismissed, 
should  not  apply  to  petitions  filed  for  injunctions  in 
the  nature  of  writs  of  estrepemetU  to  stay  waste.  The 
consequence  of  that  order  has  been  that  if  no  affidavit 
in  answer  was  filed  by  the  respondent,  and  no  account 
was  sought  by  the  petitioner,  no  further  proceedings 
were  taken,  and  the  object  of  the  suit  was  obtained 
by  the  injunction  alone.  Where,  however,  the  peti- 
tioner's right  to  an  injunction  was  disputed,  or  the 
fact  of  the  commission  of  waste  was  not  admitted,  an 
answer  was  filed,  and  in  such  case  the  cause  was  ne« 
oessarily  brought  to  a  hearing.  It  does,  I  confess,  ap- 
pear to  me  to  be  a  most  unwarrantable  and  a  most 
wanton  thing  that  where  no  opposition  is  made  to  the 
petitioner's  claim,  the  case  should  be  brought  to  a 
hearing  merely  for  the  purpose  of  having  a  decree 
made  for  the  amount  of  the  petitioner's  costs,  [f  the 
petitioner  seeks  an  account  of  the  waste  committed 
the  case  is  of  course  different;  but  where  no  account 
is  prayed  for,  or  the  account  is  waived  at  the  hearing 
and  no  answer  is  put  in  by  the  respondent,  I  thmk 
the  petitioner  is  not  entitled  to  costs.  Unless,  indeed, 
by  some  notice  on  the  part  of  the  respondent  the  peti- 
tioner is  forced  to  bring  his  suit  to  a  hearing,  such  a 
proceeding  would  be  unjustifiable;  where  a  notice  is 
served  the  case  seems  to  me  to  be  different. 

With  respect  to  the  ciroumstances  of  the  present  case, 
in  the  order  of  the  Master  of  the  Rolls  there  was  a  spe- 
cial reservation  of  costs;  and  it  was  In  some  measure 
necessary  that  this  question  should  be  disposed  of. 
No  costs  could  be  given  at  the  time  of  the  injunc- 
tion order,  for  they  had  not  been  asked  for  by  the  pe- 
titioner in  his  notice  of  motion,  though  he  did,  I  be- 
lieve seek  to  get  them  subsequently  by  his  affidavit  in 
reply.  That  being  so,  we  must  consider  now  what 
is  the  nature  of  this  suit.  Nothing  was  done  between 
the  date  of  the  order  of  the  Master  of  the  Rolls  and 
the  filing  of  the  answering  affidavit  of  the  respondent, 
and  the  question  then  arises  as  to  what  iasues  are 
raised  between  the  parties  by  this  affidavit  It  is  a 
wholesome  rule  of  practice  that  in  such  pases  as  this 
the  injunction,  though  expressed  to  last  only  until  the 
hearing  of  the  cause,  would,  in  fact,  have  remained 
for  ever  if  no  further  proceedings  were  taken  by  either 
party.  However,  although  the  respondent  by  his 
letter  of  the  27th  of  March  acknowledges  that  he  had 
done  wrong  in  the  acts  of  waste  he  had  committed, 
he  filcM  an  answer  to  the  cause  petition,  in  which  he 
disputes  the  statements  of  the  petitioner  as  to  the  na- 
ture and  value  of  the  trees.  The  language  of  the 
letter  is  very  reasonable  and  proper  if  acted  on  in  a 
simihir  spirit.  He  says,  **With  reforouce  to  your 
observations  as  to  my  cutting  trees  on  the  hedgerow?, 
I  could  not  wish  to  be  on  bad  terms  with  my  land- 
lord; and  although  his  interest  in  the  land  is  not  like 
what  my  own  is,  I  will  not  cut  more  if  his  lorilship 
wishes  otbern  lie.  You  know  that  I  explained  to  you 
in  my  own  parlour  that  any  I  did  cat  were  injuring 
the  fence  as  well  as  the  land  about  them."  After- 
wards, however,  instead  of  submitting  quietly  to  the 
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iDJ  auction,  he  raised  the  qaestion  as  to  what  was  the 
character  and  natare  of  the  trees;  and  again,  in  his 
answer  in  the  canse  he  raises  the  same  question,  a 
coarse  which  was  wholly  unnecessary  for  him  to  par- 
sue.  After  the  evidence  which  has  been  so  fully  and 
satisfactorily  given  in  behalf  of  the  petitioner,  I  can- 
not consider  that  the  subject  of  the  waste  complained 
of  was  only  offshoots,  as  represented  by  the  respon- 
dent; but,  on  the  contrary,  actual  trees  of  consider- 
able weight  and  scantling. 

What,  then,  is  this  Court  to  do?  I  can  either  give 
an  account  of  the  waste  committed  or  damages  by  way 
of  compensation  for  the  injury  done.  It  appears  to  me 
that  there  were  very  fair  grounds  for  institating  this  suit. 
The  positive  value  of  the  sticks  themselves  when  cut  down 
may  be  but  trifling,  but  when  Mtandiug  it  may  have  been 
very  different.  Therefore  the  mere  value  as  given  by  an 
aci'ouut  can  be  no  fair  test  of  the  damage  sustained. 
That  being  so,  my  mind  is  clear  that  the  allegations 
of  the  rv^pondent  have  been  entirely  displaced,  and 
there  are  very  good  grounds  for  supposing  that  this 
proceeding  on  his  was  part  of  a  deliberate  plan  to  an- 
noy and  injure  the  petitioner.  He  knows  he  has  no 
right  to  cut  down  trees  on  a  forty- one  years'  lease; 
and  the  moment  the  landlord  directed  his  attention  to 
the  fact  that  he  was  destroying  ornamental  timber,  it 
was  his  business  at  once  to  desist.  This  suit,  then, 
has  been  forced  on  by  the  respondent  alone,  and  the 
petitioner  is  entirely  free  from  blame  in  bringing  it  to 
a  hearing. 

In  these  cases,  however,  where  an  injunction  is 
granted,  it  would  be  very  prudent  for  the  petitioner 
to  serve  a  notice  on  the  respondent  to  ascertain 
whether  the  right  to  continue  the  injunction  is  dis- 
puted. The  object  of  the  suit  is  obtained  substan- 
tially by  the  injunction,  and  a  short  notice  might  save 
a  great  deal  of  expense  and  litigation. 

Decree  accordingly. 


Burks  v.  Tollt  and  others. — May  30,  31. 

Construction  ofwiU'^Life  eetate^*' Issue  ^^^Estate 
tail 

An  estate  pur  autre  yie  was  devised  to  trustees  to  per- 
mit  E,  testator^s  eldest  son^  to  have  the  use  of  same 
for  his  life,  and  ajter  his  death  to  permit  the  first 
and  other  sons  of  said  E,  to  receive  and  have  the 
profits  for  their  lives,  the  eldest  to  be  always  prefer- 
red bejore  the  youngest,  and  on  failure  of  issue  mcde 
of  said  E,  remainder  to  testator's  second  and  other 
sons  in  tail  male,  remainder  to  testator's  right  heirs* 
Held,  thai  the  limitation  of  the  life  estates  was  pre- 
cise and  dear;  and  that  the  words,  ''  on  failure  of 
'issue,'*^  could  not  be  imported  from  where  they  stood 
in  the  will,  so  as  to  create  an  estate  tail  to  the  pre- 
judice of  the  life  estates;  and  that  the  words, "  issue  " 
or  "  children  "  not  being  used,  it  did  not  come  within 
the  rule  of  Roddy  v.  FiUgerald. 

By  indenture  of  demise,  dated    20th    May,   1785, 


Isaac  Stoney  demised  to  John  Burke  the  lands  of 
Toberbracken,  containing  one  hundred  and  eleven 
acres,  and  also  the  favs  held  on.  said  lands,  and  the 
tolls,  customs,  benefits  and  profits  thereof,  to  hold  for 
three  lives  at  the  yearly  rent  of  £60,  with  a  covenant 
for  perpetual  renewal  at  a  peppercorn  fine.  John 
Burke  having  entered  into  possession  and,  being  80 
seised,  dnly  made  his  will,  so  as  to  pass  real  es- 
tate, and  by  it  he  bequeathed  to  his  daughter,  Belinda, 
£1000,  and  £500  to  his  daughter,  Mary,  and  bis 
sons,  John  and  Herbert,  each  respectively ;  and  then, 
subject  to  all  his  debts  and  legacies,  he  devised  and 
bequeathed  all  his  real  and  personal  estate  to  trustees 
to  preserve  contingent  remainders,  and  to  permit  £d- 
mond,  his  son,  to  have  the  use  of  the  same  for  his 
life,  with  liberty  to  settle  a  reasonable  jointure  on  any 
wife  he  might  marry;  and  after  his  death,  to  permit 
the  first  and  other  sons  of  the  said  Edmond  to  receive 
and  have  the  profits  for  their  lives,  the  eldest  to  be 
always  preferred  before  the  youngest,  and  on  failore 
of  issne  male  of  said  Edmond,  remainder  to  John 
Bnrke,  testator's  second  son,  and  his  heirs  male,  re- 
mainder to  Herbert,  and  his  heirs  male,  remainder  to 
testator's  right  heirs.  Testator  died  without  revoking 
his  will,  and  Edmond  Burke,  the  eldest  son,  entered  into 
possession,  and  in  1806  married  Mary  O'Donnell, 
settling  on  her  a  jointure  of  £250  yearly.  There  was 
issue  of  this  marriage  four  sons,  John,  Lewis,  Edmond, 
and  Dominick  M.  Burke,  the  present  petitioner.  Ed- 
mond Burke,  the  father,  made  his  will  in  1843,  in 
which,  after  reciting  that  one  Skerritt  was  in  pos- 
session of  the  lands,  but  that  his  interest  would  ter- 
minate on  his  (Edmond's)  death,  and  also  reciting 
that  he  had  the  power  to  appoint  (o  any  of  his  children 
whom  he  pleased,  he  devised  said  lands  to  bis  son, 
Dominick  M.  Burke  and  to  his  children  as  he  should 
appoint;  and  if  be  died  without  issue,  to  his  danghter, 
Glariuda  Burke,  giving  her  a  power  of  appointing 
amongst  her  brothers  by  will. 

KdnuAd  Ob.  ISiS. 

1 


John  ob.  1S68 


John,  the  Ba- 
spoudent  now 
In  AuttndU. 


Lewis,  ob. 
1820. 


Edmond,  oh*' 
um.  1859. 


the  present 
PeUiioDer. 


Dominick  believing  that  his  father,  Edmond,  had  ao 
power  to  devise  the  property,  took  no  steps  to  assert 
his  claim  to  the  lands  till  the  death  of  his  eldest 
brother,  John,  in  1862,  when  he  claimed  to  be  entitled 
under  the  limitations  of  his  grandfather's  will  to  an 
estate  for  life  in  said  lands,  and  hereditaments  with 
remainder  in  quasi  tail  to  the  respondent,  John,  his 
nephew,  in  said  premises,  immediately  expectant  on 
petitioner's  life  estate  therein,  and  filed  his  petition 
accordingly  against  John  Burke,  and  one  Tnlly,  who 
was  in  possession  under  some  arrangement  with  John 

^"^«*  rrr  nT 

Serjeant  Sullivan  (with  him  were  Warren,  G C, 
and  Twigg)  fur  the  petitioner.— There  can  be  no 
doubt  as  to  the  meaning  of  the  testator.  He  in- 
tended, and  in  his  will  he  expressed  his  intention,  that 
his  son  Edmond  was  to  have  a  Ufe  estate  in  the  pro- 
perty; then  that  each  of  testator's  grandsons  through 
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Edoiond  were  to  have  life  estates,  seniority  having 
priority,  and  that  expectant  npon  these  several  life 
estates  there  shoo  Id  be  an  estate  tail  given  to  the  issnt 
of  his  eldest  grandson,  with  remainder  in  tail  male  to 
the  issue  of  bis  other  grandsons,  with  remainder  over. 
It  was  dearly  his  intention  to  postpone  the  estates 
tail  till  after  the  life  estates.  Parr  v.  Swindeis 
(4  Rus.,  283)  was  a  very  similar  case,  and  there  the 
life  estates  had  the  priority. 

Brewster^  Q.G.,  (with  him  Blake,  Q.G.,  and 
Beytagh)  for  the  respondent. — The  question  here  is 
whether  the  petitioner  is  entitled  to  any  assistance 
from  this  Court,  for  this  snit  is  defective  for  want  of 
parties.  John  who  is  named  a  respondentia  not  before 
the  Goart;  he  is  iu  Australia.  Petitioner  claims  an 
estate  for  life  in  these  lands,  and  contends  that  when 
the  eldest  son  John  died,  bis  brothers  were  entitled  to 
life  esUtes  prior  to  his  sous'  rights.  This  is  not  the 
true  construction  to  put  on  the  will.  All  the  estates 
given  under  that  will  are  estates  tail  by  implication, 
the  words  used,  ^*  failure  of  issue,"  point  clearly  to  this. 
There  was  an  estate  tail  limited  to  Edmond  by  im- 
plication, before  any  of  the  life  estates.  He  became 
tenant  in  tail  by  implication,  as  if  there  had  been  a 
perfect  devise  under  the  will.— -Jarman  on  Wills,  p.  500. 
In  the  case  of  Wight  v.  Leigh  (16  Ves.564)  the  father 
was  held  to  take  an  estate  tail  in  order  to  effectuate 
tbe  intention  of  the  testator,  though  there  was  only  a 
life  estate  given  expressly  to  him.  The  rule  is  well 
laid  down  in  1  Jarman,  523;  Goodright  y.  Oaod- 
ridge  (Wil.  369);  and  in  DairUry  v.  Daintry  (6 
Term  Kep.,  307.)  In  Doe  d.  Harris  v.  Taylor 
(10  Q.  B.»  716)  the  devise  was  to  A.  T.  for 
life,  then  to  his  first  son  lawfully  issuing,  and 
then  in  default  of  siud  issue  to  H.  in  tail;  and  it 
was  held  that  the  first  son  of  A.  T.  took  an  estate 
toil.  So  in  ClemaUa  v.  Paehe  (3  Douglas,  884,  and 
2  CL  &  Fin.  230,  note)  the  devise  was  to  J.  G.  for 
life,  remainder  to  his  first  son  lawfully  issuing,  and  in 
default  of  any  i^ne  over,  it  was  held  that  the  son  took 
an  esute  tail.— iTis^  v.  Key  (4  De  G.  M'N.  &  G.,  73). 
TUerefore  on  the  authority  of  those  cases  it  must  be 
held  that  this  will  ought  to  be  read  as  a  devise  of  the 
property  to  Edmond  and  his  heirs,  which  is  afterwards 
cut  down  to  an  estate  tail. 

Blake^  Q.G^  and  Beytagh  followed  on  the  same 
side.— The  case  of  Parr  v.  Swindeis  (4  Rus.,  283) 
which  is  relied  on  for  the  petitioner  is  not  a  similar 
case,  there  the  remainder  was  to  children  as  tenants 
in  common,  and  thei*e  b  no  subsequent  clause  showing 
an  intention  to  give  a  greater  estate.  On  the  au- 
thority of  Clements  v.  Paske  (2  GI.  &  Fin.,  230) 
we  argue  that  the  intention  of  the  will  was  to  give  an 
estate  tail  to  Edmonds  and  if  not  to  him,  then  to  his 
son  John.  We  have  the  true  intention  manifested  by 
the  sobseqnent  clause.  Ihe  y.  Taylor  (10  Q.  B. 
718);  Doe  v.  Garrod(2  B.  &  Ad.  87);  Spalding 
T,  J^(jUng^  (Gro.  Gar.  185).  On  the  authority  of 
these  cases,  the  Gonrt  will  supply  the  word  '*  issue," 
80  as  to  give  efiect  to  the  intention  of  the  testator, 
eyidenced  by  his  using,  in  a  subsequent  clause,  the 
words  ^  default  of  issue." 

The  Lobd  Guancellor  (without  calling  for  a  re- 
ply).— As  to  the  construction  of  thia  will  I  have  no 
doabt;  nor  does  there  seem  to  me  anything  ambi- 


guous in  its  clauses.  If  I  thought  there  was,  I  would 
be  very  slow  to  meddle  with  it  in  the  absence  of  John 
Burke,  the  respondent.  But  there  is  nothing  to  show 
that  the  testator  intended  to  give  an  estate  tail,  there 
are  no  expansive  words  used  here,  no  word  **  issue," 
as  in  the  case  of  Roddy  v.  Fitzgerald.  There  is  no 
word  on  which  you  can  put  such  a  construction  as 
that  sought  for.  The  cases  that  have  been  reHed  on 
here  gave  estates  to  sons,  to  tho  prejudice  of  daugh- 
ters, but  these  cases  were  held  so  because  no  man 
would  reasonably  prefer  the  issue  of  daughters  to  that 
of  sons ;  there  is  no  question  of  that  kind  here ;  here 
is  a  plain  limitation  to  sons  for  life,  the  eldest  to  be 
always  preferred  before  the  youngest;  whether  the 
testator  meant  to  give  a  larger  estate  to  his  son  I 
cannot  tell,  but  he  has  used  words  so  precise  in  llrait- 
iug  the  life  estates,  that  I  cannot  presume  to  alter 
his  express  will  The  decision  in  the  case  of  Roddy 
v.  Fitzgerald  cannot  govern  this  case,  for  there  the 
words  "issue"  or  "children"  were  used;  those  words 
are  not  used  liere,  nor  can  they  be  imported  from  the 
subsequent  part  of  the  will,  where  they  stand  to 
destroy  the  express  limitations  of  the  life  estates.  I 
must  hold,  therefore,  in  accordance  with  the  principle 
of  Parr  v.  Swindeis,  (4  Russell,  283)  that  the 
petitioner  here  is  entitled  to  the  relief  sought. 

Decree  accordingly. 


(EDotirt  of  Queen's  Uttxcf^. 

[Reported  by  WlllUm  Woodlock,  E«q.,  BarrietcruiUlawJ 
MUBPHT  AND  OTHBBS  V.  LtONS  AND  GHOSSETT, 

May,  3,  4;  June,  23. 

Replevin— Rating^  Eocemption — Jurisdiction  -^Slat. 
8^9  VicL,  G.  cxUL  (Joe.  and  pers.)—\6  ^  17 
Vict.,c.\\A. 

The  Belfast  Improvement  Act,  staU  8  4*  9  Via.,  c. 
cxlil,  afler  giving  to  the  town  council  power  to 
impose  rates,  and  to  light,  ^.,  the  borough^  enacts 
in  s.  276,  'Uhat  it  shall  be  lawful  for  the  council 
from  time  to  time  to  declare  and  direct  what  districts 
within  the  limits  of  this  Act  shall  be  lighted  and 
watched  under  the  authority  of  this  Act,  and  in 
like  manner  from  time  to  time  to  declare  and  direct 
whether  any  and  what  districts  shall  be  added  to  the 
parts  already  lighted  and  watched;  and  the  districts 
so  appointed  to  be  lighted  and  watched  as  aforesaid^ 
and  the  districts  from  time  to  time  to  be  added 
thereto,  ^all  be  considered  as  tAs  district  to  be 
lighted  and  watched  by  the  council,  under  the  au^ 
thority  of  this  Act^until  the  same  shaU  be  altered 
by  the  council  ;^^  and  it  then  provides  '^thatthe  own* 
ers  or  occupiers  of  any  messuages,  houses,  shops, 
buildings,  or  premises  not  wUhin  the  district  so  from 
time  to  time  set  out,  lighted,  and  watched,  shaU  not 
be  subject  or  liable  to  the  payment  of  any  of  the 
rates  by  this  Act  directed  to  be  raised."  The  oc- 
cupier  of  a  messuage  not  within  ihe  district  Ht  out^ 
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lighted^  and  watchedy  was  rated;  he  did  not  appeal 
against  the  rate^  and  not  having  paid  it^  a  summana 
was  issued  against  him^  an  order  for  payment  made^ 
and  finally  his  goods  were  distrained.  Held,  that 
by  reason  of  the  section  given  above^  the  town  coun^ 
dl  had  no  jurisdiction  to  make  the  rate^  which 
therefore  was  illegal  and  void;  and  that  the  party 
rated  and  distrained  upon  was  not  bound  by  his 
non-appealy  and  might  bring  his  action  against  the 
magistrate  who  issued  the  warrant  of  distress^  and 
the  bailiff  who  executed  it. 
The  Belfast  Borough  Extension  Act,  1853,  «e.  16  ^ 
17  Fict.,  c  114,  in  section  6  provides^  *'thatso 
long  as  any  demesne  situate  within  the  scUd  borough 
shall  be  of  an  exfent  of  not  less  thanjorty  acres^ 
and  shaU  be  m  the  occupation  of  the  owner  thereof 
or  his  under-tenant,  and  in  which  streets  shall  not 
have  been  laid  out  andformedy  and  on  which  dwell" 
ing  houses  shall  not  have  been  built^  the  owner  or 
tenant  of  such  demesne  shall  not  be  rated  in  respect 
of  such  demesne,  or  in  respect  of  any  mansion- 
house  or  other  building  situate  therein  and  occupied 
therewith,'*^  unless  he  shall  require  to  be  so  rated. 
Held,  tliot  this  section  creates  merely  an  exemption 
from  rating,  and  does  not  oust  the  jurisdiction  of 
the  town  council;  and  that  the  case  of  exemption 
must  be  made  by  appeal  on  the  part  of  the  party 
rated,  and  cannot  be  raised  in  an  action  ofrqUevin. 

DfiMOBREB. — The  sammons  and  plaint  complained, 
that  the  defendant  on  the  20th  May,  1862,  in  a  cer- 
tain mill  or  factory  of  the  plaintiflfs,  situate  at  or  con- 
tignooa  to  Linfield-road,  near  to  the  town  of  Belfast, 
In  the  county  of  Antrim,  took  and  anjostly  detuned 
the  goods  and  chattels  of  the  plaintifis,  that  was  to 
say,  680  bandies  or  webs  of  linen  cloth,  to  the  plain- 
tiffs damage  of  £50.  To  this  the  defendants  pleaded 
that  heretofore,  to  wit,  on  the  Ist  Jano^ry,  1854,  the 
oonncil  of  the  borough  of  Belfast  in  pursuance  of,  and 
for  the  purposes  mentioned  in,  an  Act  passed  in  the 
session  of  Parliament  held  in  the  8th  and  9th  years  of 
Queen  Victoria,  intituled,  ^*  An  Act  for  the  improve- 
ment of  the  borough  of  Belfast,"  modified  and  ex- 
tended by  the  statutable  enactments  in  that  behalf, 
modifying  and  extending  the  same,  duly  made  a  rate, 
to  wit,  for  the  period  from  the  1st  day  of  January, 
1854,  to  the  3 Ist  day  of  December,  1854,  upon  the 
occupiers  of  all  houses,  buildmgs,  tenements,  quays, 
wharfs,  and  other  hereditaments  within  the  limits  of 
the  said  borough  acoordmg  to  the  annual  yalue  of  the 
same,  that  was  to  say,  where  the  said  annual  value 
did  not  exceed  £20,  a  rate  of  a  certain  amount  as 
provided  by  the  said  statutable  enactments,  and  when 
the  said  annual  value  did  exceed  £20,  a  rate  of  two 
shillings  in  the  pound  upon  the  said  annual  value^  and 
which  said  rate  was  afterwards  duly  signed  by  the 
mayor  and  town  clerk  of  the  said  borough  for  the 
time  being;  and  the  defendants  averred  that  at  the 
time  of  the  making  of  the  said  rate,  and  from  thence 
hitherto,  the  plaintiffs  were  the  occupiers  of  certain 
tenements  and  hereditaments,  to  wit,  a  spinning  mill 
and  manufactory  situate  at  Linfield-road,  within  the 
limits  of  the  said  borough,  and  in  the  county  of  Antrim, 
with  the  hereditaments  thereto  belonging,  consisting 
ofbniidings,  stores,  yardSy  reservoirs,  workshops,  offices. 


house,  land  and  fixtures  appertaining  to  the  fineebold, 
and  all  other  the  appurtenances  hereinafter  styled 
tenements  and  hereditaments  No.  1,  exceeding  the 
annual  value  of  £20,  to  wit,  the  annual  yalue  of  £500, 
and  in  respect  of  which  the  plaintiflb  were  subject  sdcI 
liable  to  the  payment  of  said  rate,  and  that  as  sach 
occupiers  the  plaintifb  were  by  the  said  rate  duly 
rated  in  the  sum  of  £50,  being  two  shilUngs  m  the 
pound  upon  the  aforesaid  annual  value  of  the  said 
tenements  and  hereditaments;  and  the  plaintiffs  were 
also  the  occupiers  of  certain  other  tenements  and 
hereditaments  situate  at  Linfield-road,  within  the  limits 
of  the  said  borough,  and  in  the  county  of  Antrim, 
with  the  liereditaments  thereunto  belonging,  conast- 
I  ing  of  buildings  and  fixtures  appertaining  to  the  free- 
I  hold,  and  all  other  the  appurtenances  hereinaAer  stjled 
hereditaments  No.  2,  exceeding  the  annual  valae  of 
j  Jg20,  to  wit,  the  annual  value  of  £580,  and  in  respect 
I  of  which  the  plaintiffs  were  likewise  subject  and  liable 
to  the  payment  of  said  rate,  and  that  as  such  occu- 
piers the  plaintiffs  were  by  the  said  rate  duly  rated  m 
the  sum  of  £58,  being  two  shillings  in  the  pound  npon 
the  aforesaid  annual  value  of  the  sud  hist  meotiooed 
tenements  and  hereditaments;  and  the  defendants 
averrad  that  after  the  making  of  the  said  rate,  the 
said  council  caused  public  notice  thereof  to  be  givea 
by  posting  and  publishing  pursnant  to  the  sfeatotable 
enactments  in  that  behi^,  and  did  further  du«ct  as 
provided  by  the  said  statutable  enactments  in  that 
behalf,  that  the  same  should  be,  and  the  same  was 
thereby  made  payable  on  the  20th  day  of  Janaary, 
1854;  and  the  defiandants  further  averred  that  the 
said  rate  was  open  to  the  inspection  of  all  penons 
rated  therein  at  all  reasonable  times;  and  the  defen- 
dants further  averred  that  the  plaintiffs  did  not  appeal 
agunst  said  rate.  The  defence  then  went  on  to  aver 
the  striking  of  several  other  rates  respectively  on  the 
1st  January,  1855,  1st  January,  1856,  1st  Jaonarj, 
1857,  1st  January,  1858,  and  Ist  January,  1859, 
with  like  averments  as  in  the  case  of  the  rate  stmck 
on  the  1st  January,  1854,  except  that  the  amoonts 
varied;  and  then  proceeded  to  aver  that  after  the  said 
respective  rates  hereinbefore  respectively  mentioned, 
were  respectively  due  and  payable  as  aforesfdd,  payment 
of  the  same  so  respectively  due  was  duly  demanded  in 
writing  from  the  pUdntiffis  by  the  collectors  of  the  said 
council,  but  the  plaintiffs  did  not  pay  the  same  or  anj  of 
them,  but  made  default  therein  for  the  space  of  fonrteen 
days  after  the  making  of  such  demand;  whereupon, 
and  after  the  expiration  of  more  than  fourteen  days 
after  the  making  of  sud  demand,  six  several  flum- 
mouses  were  on  the  application  of  the  said  conncil 
duly  issued  by  the  defendant  Lyons,  who  then  was 
and  fi[X>m  thence  hitherto  had  been,  and  still  was  a  jos- 
tioe  of  the  peace  in  and  for  the  said  county  of  Antrim, 
having  fhll  jurisdiction  in  that  behalf,  requiring  the 
phuntiffis  to  appear  at  the  Court  house,  Howard-street, 
Belfast,  at  a  cerUun  day  and  hour  therein  Tespectirel/ 
mentioned,  before  two  of  her  Miyesty's  justices  of  the 
peace  for  the  said  county,  and  there  shew  cause  why 
the  said  respective  rates  so  as  aforesaid  made  on  the 
respective  days  hereinbefore  mentioned,  together  with 
interest  thereon  respectively  at  the  rate  of  £5  per 
cent  per  annum,  firom  the  respective  periods  of 
three  months  after  the  same  became  due  and  payaltU 
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respectirely  shonld  not  be  paid;  and  the  defesdants 
averred  that  the  said  respectiTe  sommonses  were  duly 
served  on  the  plaintiffs,  who  afterwards,  to  ^it,  on 
the  14th  day  of  January,  1862,  doly  appeared  at  the 
same  time  and  place  last  hereinbefore  mentioned, 
aeoording  to  the  exigency  of  the  said  respective  sam- 
mooaes,  before  the  said  defendant  Lyons  and  Thomas 
Yenner,  Ksqnires,  who  then  were,  and  from  thence 
hitherto  had  been,  and  still  were  respect! veiy  justices 
of  the  peace  for  the  said  coanty  of  Antrim,  and  were 
then  acting  respectively  as  sach  justices,  and  the 
plaintiffs  did  not  show  sufficient  cause  why  the  said 
respective  rates  in  said  respective  summonses  and 
hereinbefore  respectively  mentioned,  and  so  due  from 
the  plaintiflb  should  not  be  paid;  whereupon,  orders 
were  respectively  made  by  the  sud  justices  on  the 
bearing  of  said  respective  summonses  for  payment  by 
the  plaintifb  to  the  ma^or,  aldermen,  and  burgesses  of 
the  borough  of  Belfast,  the  complainants  in  said  sum* 
mouses  respectively  of  the  respective  amounts  of  the 
said  respective  rates  hereinbefore  particularly  mentioned, 
with  costs;  and  the  defendants  further  averred  that 
the  respective  amounts  of  said  respective  rates  were 
not,  nor  was  any  of  them  paid  by  the  plaintiffs,  and 
that  the  said  plaintiffs  did  not  appeal  against  the  said 
respective  orders  within  the  period  of  four  months 
after  the  making  of  the  same,  which  period  had  elapsed 
before  the  issuing  of  the  said  respective  warrants 
hereinafter  mentioned;  and  the  defendants  averred 
that  the  complainants  afterwards,  and  before  the  issuing 
of  the  said  respective  warrants  hereinafter  mentioned, 
remitted  the  said  costs,  and  relinquished  all  claim 
thereto,  whereupon  and  afterwards,  to  wit,  on  the  10th 
day  of  May,  1862,  the  defendant  Lyons,  as  such  jus- 
tice of  the  peace,  in  and  for  the  said  county  of  Antrim, 
and  in  pursuance  of  the  statutable  enactments  in  that 
behalf,  duly  issued  six  several  warrants  under  his 
hand,  addr^ed  to  the  defendant  Grossett,  who  then 
was,  and  thence  hitherto  had  been,  and  still  was  collector 
of  the  s«d  rates  of  the  said  council  of  the  said  borough, 
requiring  him  the  said  Grossett  to  levy  the  amount  of 
said  six  respective  rates  so  due  from  the  plaintifis,  by 
Stress  and  sale  of  the  goods  and  chattels  of  the  said 
plalntifis,  rendering  them  the  overplus,  if  any,  the 
reasonable  charges  of  said  distress  being  first  deducted; 
and  the  defendants  aveiTed  that  all  things  required  by 
the  said  statutable  enactments  and  by  law  were  done, 
and  happened,  to  authorise  and  empower  the  defendant 
Lyons  to  issue  the  said  respective  warrants,  and  to 
make  the  same  good  and  valid  wan-ants  enforceable 
against  the  goods  and  chattels  of  the  plaintiffs  for  tbe 
said  sums  for  which  they  were  so  rated  and  assessed 
as  aforesaid,  and  to  be  executed  as  hereinafter  men- 
tioned ;  and  the  defendants  further  averred  that  said 
respective  warrants  were  afterwards  delivered  to  the 
defendant  Grossett  for  execution,  who  under  and  by 
virtue  of,  and  in  obedience  to  the  said  respective  war- 
rants, and  whilst  the  same  were  in  full  force,  to  wit, 
in  the  mill  or  factory  m  the  plaint  mentioned,  within 
the  limits  of  the  said  borough  of  Belfast,  and  within 
the  county  of  Antrim,  and  according  to  the  exigency 
of  said  respective  warrants,  did  duly  seize  and  take 
the  goods  and  chattels  in  the  summons  and  plamt 
mentioned,  as  and  fur,  and  in  the  name  of  a  distress, 
for  and  by  reason  of  the  nen  payment  of  said  respec- 


tive rates,  and  detained  the  same  as  he  lawfully  might 
for  the  reasons  aforesaid,  which  are  the  respective 
grievances  in  the  summons  and  plaint  mentioned. 

To  this  the  plaintiffs  replied,  first:  that  the  tenements 
and  hereditaments  in  said  defence  mentioned,  as  v)ccnpier» 
of  which  said  tenements  and  hereditaments  the  several 
rates  in  said  defence  mentioned,  were  alleged  to  have 
been  made  on  plaintiffs  by  the  council  of  the  borough 
of  Belfast,  were  not,  nor  were  any  of  the  said  tenements 
or  hereditaments  at  the  time  of  the  makmg  of  the 
said  respective  rates,  or  any  of  them,  by  the  said  council, 
situate  within  a  dbtrict  in  said  borough  set  out,  and 
lighted  and  watched  as  required  by  the  statutory 
enactments  in  that  behalf  and  in  the  said  defence 
referred  to  and  mentioned.  Secondly:  that  the  said 
several  tenements  and  hereditaments  in  said  defence 
mentioned,  and  in  respect  of  which  said  several  rates 
were  alleged  to  have  been  made  by  the  council  of  the 
borough  of  Belfast  on  the  plaintiffs  as  the  occupiers 
thereof,  at  the  respective  times  of  the  making  of  the 
said  several  rates  in  said  defence  mentioned,  were  and 
still  are  certain  buildings  sitaate  in  a  demesne  of  not 
less  than  forty  acres,  and  occupied  therewith,  and 
which  said  demesne,  and  also  said  buildings  were  and 
are  situate  within  the  said  borough  of  Belfast,  and 
were  at  the  respective  times  of  the  making  of  the  said 
several  rates,  and  are  in  the  occupation  of  plaintiffs, 
being  during  all  said  time  the  owners  thereof,  and  in 
which  demesne  at  the  respective  times  of  making  said 
alleged  rates  or  of  any  of  tbem,  streets  were  not  laid 
out  or  formed,  and  on  which  dwelling  houses  had  not 
been  built;  and  plaintiffs  had  not  before  the  making 
of  the  said  alleged  rates,  or  any  of  them,  by  notice  in 
writing,  or  at  all,  required  to  be  rated  in  respect  of 
such  demesne  and  buildings,  or  any  of  them,  under  the 
said  acts  in  said  defence  referred  to  or  any  of  them. 
To  the  first  replication  the  second  rejoinder  put  in  was, 
that  the  plaintiflb  ought  not  to  be  admitted  or  received 
to  plead  the  said  replication,  because  the  defendants 
said  that  before  the  making  of  any  of  the  rates  in  the 
said  defence  of  the  defendants  above  respectively 
mentioned,  by  a  certain  order  or  direction  duly  made 
by  the  said  council  of  the  boroagh  of  Belfast,  pur- 
suant to  the  provisions  of  the  statutable  enactments 
in  that  behalf,  said  order  bearing  date  the  1st  day.  of 
December,  1853,  the  said  council  did  order,  declare, 
and  direct  that  the  district  in  said  order,  declaration, 
and  direction  described,  situate  within  the  limits  of 
the  borough  of  Belfast,  should  be,  and  the  same  was 
thereby  ordered  to  be  added  to  the  parts,  to  wit,  tho 
parts  of  the  said  borough  already  lighted  and  watched, 
and  that  the  district  so  described,  together  with  the 
parts  already  appointed  to  be  lighted  and  watched, 
should  be  considered  the  district  to  be  lighted  and 
watched,  until  the  same  should  be  altered  by  the 
council,  which  said  last-mentioned  order  which  thus 
set  out  the  district  to  be  lighted  and  watched,  was  at 
the  time  of  the  making  of  said  several  rates,  and  still 
was  subsbting  and  m  force  and  effect ;  and  the  defen- 
dants further  said  that  the  said  tenements  and  heredi- 
taments in  the  said  defence  and  first  replication  men- 
tioned, during  all  the  time  aforesaid,  were  and  still 
are  situate  within  the  district  by  the  said  order,  direc- 
tion, or  declaration  so  declared  and  directed  and  ap- 
pointed to  be  lighted  and  watched  as  aforesaid;   and 
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within  a  district  in  the  said  borough,  set  oat,  lighted, 
and  watched.  The  next  replication  describes  the 
bnlldings  in  qaestion,  as  being  part  of  a  demesne  more  , 
than  forty  aci'es  in  extent,  and  in  respect  of  which 
thej  say  the  parties  were  not  liable  to  be  rated.  I  do 
not  find  it  necessary  to  state  the  rejoinders  because  it 
seems  to  me  that  the  question  arises  entirely  on  the 
replication.  Does  the  first  replication  present  a  good 
answer  in  law  to  the  defence?  It  was  agreed  in  the 
coni-se  of  the  argnment,  that  the  determination  of  that 
qncstion  depends  on  the  qaestion  whether  the  act  of 
the  primary  tribunal  in  making  the  rate  was  illegal, 
as  being  beyond  their  jurisdiction,  and  therefore  null 
and  void.  It  was  conceded  that  if  the  council  had 
acted  within  their  jurisdiction,  though  enx)neously, 
the  alleged  non-liability  was  matter  of  exemption,  and 
only  matter  of  appeal,  and  on  the  other  hand,  that  if 
the  council  had  acted  without  jurisdiction,  and  that 
their  act  was  illegal  and  void,  the  question  was 
properly  raised  by  an  action  of  replevin  or  trespass ; 
80  that  the  question  is,  was  the  act  one  wlthii  their 
jurisdiction  or  not?  The  argnment  of  the  case  on  the 
main  question  turned  on  the  construction  of  the  Belfast 
Special  Act,  to  which  I  shall  now  refer.  The  Belfast 
Act  on  which  the  first  question  arises,  b  the  8  &  9 
Vict,  c  cxlii.  (loc  and  pers.)  passed  in  1 845,  and  to 
be  taken  notice  of  as  a  public  Act;  and  that  Act, 
after,  by  its  preamble,  reciting  two  prior  Acts  for  the 
improvement  of  the  borough  of  Belfast,  and  also  that 
the  Municipal  Corporations  Act  was  in  force  m  the 
borough,  and  after  reciting  that  it  would  tend  to  the 
general  benefit  of  the  inhabitants  of  the  borough,  and 
to  the  improvement  thereof,  if  new  streets  were  opened 
therein,  if  the  present  streets,  markets,  thoroughfares, 
and  places  in  the  said  borough  were  widened,  and 
better  lighted,  paved,  drained,  sewered,  and  other- 
wise improved  and  regulated,  and  if  powers  were 
granted  for  more  effectually  removing  and  preventing 
nuisances,  annoyances,  and  obstructions  therein,  and 
also  for  better  maintaining  and  regulating  the  police 
of  the  said  borough,  and  for  establishing  and  regula- 
ting markets  therein,  in  the  first  place  repeals  the 
provision  of  the  two  prior  local  Acts.  It  then  pro- 
ceeds in  its  3rd  section  to  enact  that  all  provisions 
matters  and  things  contuned  in  the  Municipal  Gorpo 
rations  Act,  except  such  of  them  as  are  by  the  Act 
itself  repealed,  altered,  or  otherwise  provided  for,  shall 
continue,  where  applicable,  to  apply  to  the  borough, 
and  that  the  Municipal  Corporations  Act,  and  the 
present  Act,  shall  be  construed  and  read  together  ap 
forming  one  Act ;  and  by  section  4  it  is  provided  that 
the  mayor,  alderman,  and  burgesses  of  the  borough  of 
Belfast  shall,  by  the  conncil  of  the  said  borough  bo 
empowered  to  carry  the  Act,  and  the  several  powers 
and  provisions  thereof  into  execution.  I  may  mention 
in  passing,  that  a  subsequent  clause  transfers  to  the 
council  of  Belfast,  the  contracts,  liabilities,  and  en- 
gagements of  the  Commissioners,  whose  duty  it  was 
to  carry  out  the  40  G.  3  (Ir.)  and  56  G.  3.  I  may 
now  pass  to  the  66th  section,  which  was  the  first 
that  we  were  referred  to  in  the  course  of  the  argument. 
It  is  the  on;  which  provides  that  the  limits  of  the  Act 
shall  be  the  boroagh  of  Belfast,  for  the  time  being, 
and  that  this  Act  may  be  put  in  force,  within  the 
said  limits  or  any  part  thereof,  subject  to  the  provi- 


sions thereafter  contained.      I  may  pass  then  at  once 
to   section   257,   intimating  that  the    intermediate 
sections  confer  on  the  town  council  very  large  powers 
fbr  paving,  cleansing,  lighting,  improving,  watching, 
and  general  police  powers.      They  give  the  council 
very  extenvive  powers  in  that  respect,  and  the  only 
limit  to  them  b  the  borough  itself.    Within  the  ambit 
of  the  borough  the  powers  are  to  be  exercised  by  the 
council.     We  now  come  to  section  257.      By  it  it  is 
provided  that  the  council  shall  have  power  to  light 
the  streets,  roads,  lanes,  and  passages,  within  the 
limits  of  this  Act,  that  is  within   the  borough  of 
Belfast ;  and  by  the  next  section  there  are  powers 
given  by  the  council,  co  extensive  with  the  limits  of 
the  boroagh,  enabling  them  to  enter  Into  contracts 
for  lighting.      We  then  pass  to  section  276.      The 
whole  question  seems  to  arise  on  the  meaning  of  the 
proviso  to  be  found  in  that  section.      By  it  it  is 
enacted  "  that  it  shall  be  lawful  for  the  ooaucil  from 
time   to  time  to  declare  and  direct  what  districts 
within  the  limits  of  this  Act  shall  be  lighted  and 
watched  under  the  authority  of  this  Act,  and  in  like 
manner  from   time  to  time  to  declare  and  direct, 
whether  any  and  what  districts  shall  be  added  to  the 
parts  already  lighted  and  watched;  and  the  districts 
so  appointed  to  be  lighted  and  watched  as  aforesud, 
and  the  districts  from  time  to  time  added  thereto,  shall 
be  considered  as  the  district  to  be  lighted  and  watched 
by  the  council,  under  the  authority  of  this  Act,  until 
the  same  shall  be  altered  by  the  council''      And  it 
then  proceeds  to  enact  that  **the  owners  or  occupiers 
of  any  messuages,  houses,  shops,  buildings,  or  premi- 
ses not  within  the  district  so  from  time  to  time  set 
out  and  lighted,  and  watched,  shall  not  be  subject  or 
liable  to  the  payment  of  any  of  the  rates  by  this  Ad 
directed  to  be  raised.''    The  whole  qaestion  arises  oa 
that  provision,   which  does  not  limit    the    taxing 
powers  of  the  council,  bat  simply  directs  that  the 
owners  of  messuages,  &c.,  within  the  district,  not  set 
out,  lighted,  and  watched,  shall  not  be  liable  to  pay- 
ment of  rates,  under  the  Act     Then  we  come  to 
section  348,  which  provides — **that  for  the  purpose 
of  defraying  the  costs  and  expenses  of  carrying  this 
Act,  and  all  the  powers  and  provisions  thereof  into 
execution,  it  shall  be  lawfnl  for  the  council,  once  in 
every  year,  after  the  passing  of  this  Act,  to  be  com- 
puted from  the  first  of  January  in  each  year,  or 
oftener  if  they  shall  think  it  necessary,  to  niake  one  or 
moi-e  rate  or  rates,  assessment  or  assessments,  upon 
the  occupiers  of  all    houses,   buildings,   tenements, 
quays,  wharfs,  and  other  hereditaments,  within  the 
limits  of  this  Act,  according  to  the  annoal  value  of  the 
same,  so  as  such  rates  or  sssessments  do  not  exceed  in 
anyone  year  the  sums  hereinafter  mentioned;"  the 
section  then  specifies  the  sums,  and  proceeds — **and 
such  rates  shall  be  applied  in  the  manner  and  subject 
to   the  provisions  in  this  Act  contained:   provided, 
always,  that  no  person  shall  be  rated  for  or  in  respect 
of  any  arable,  meadow,  pasture,  or  woodland,  or  any 
stable  or  building  used  for  the  purpose  of  husbandry 
only;"  and  it  is  on  this  and  on  section  276,  taken 
together,  that  the  question  really  arises.    You  have  in 
the  275th  section,  the  exemption  of  the  occupiers  of 
houses  not  within  a  district    set  out,  lighted,  and 
watched;  and  in  the  848th,  a  further  exemption,  that 
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no  person  shall  be  rated  for  arable*  meadow,  pastare, 
or  woodland,  or  anj  stable  or  bnilding  used  for  tbe 
purpose,  or  husbandry  onlj.  But  these  two  excep- 
tions, which  I  call  them  for  the  present,  are  subject 
to  the  general  power  and  authoritj  of  the  council  to 
rate  all  the  premises  coming  within  the  Act  of  Parlia- 
ment. The  35 1  St  section  also  deserves  attention,  for 
that  IS  also  an  exempting  clause.  li  provides,  that 
no  person  shall  be  rated  for,  or  in  respect  of  any 
church,  chapel,  meeting-house,  or  other  building 
erected,  and  used  for  public  worship,  or  anj  building 
ezclnsivelj  used  for  the  gratuitous  education  of  the 
poor,  or  for  the  purposes  of  public  charity.  And  it 
seemed  to  be  conceded  in  the  course  of  the  argument, 
that,  if  the  party  who  alleged  he  was  not  liable  for 
rates,  came  either  within  the  proviso  at  the  end  of 
section  348,  or  within  section  351,  his  claim  of  n  n  - 
liability  to  rating  was  a  claim  to  exemption,  simply, 
and  was  to  be  raised  by  appeal  and  not  by  action. 
The  appeal  sections  are  those  from  the  364th  to  the 
369th,  and  certainly  there  b  the  largest  power  given 
to  parties  to  appeal  on  any  ground,  whether  it  may 
be  to  shew  the  illegality  of  the  entire  rate,  or  inequa- 
lity, or  exemption.  But  I  may  pass  to  section  369, 
which,  after,  a  power  of  appeal,  has  been  given  by 
secticm  367,  to  the  Quarter  Sessions,  says— *' that  the 
Court  of  Quarter  Sessions,  and  the  justices  in  Petty 
Sessions  assembled  respectively,  shall  in  any  appeal 
against  any  rate .  made  under  the  authority  of  this 
Act,  have  the  same  powers  of  amending  or  quashing 
snch  rates  as  are  by  law  vested  in  them  respectively, 
for  amending  or  quashing  the  rates  for  the  relief  of 
the  poor,  within  their  several  jorisdictioos  upon 
appeals  against  such  rates."  And  in  addition  to 
this  extensive  power  which  enables  them  to  quash  a 
rate  which  is  wholly  illegal,  or  to  amend  the  rate,  or 
to  strike  it  out;  it  is  to  be  observed  by  the  antecedent 
sections,  the  rate  is  to  be  imposed  according  to  the 
poor  law  valuation.  I  have  now  on  this  Act  of  Par- 
liament only  one  further  section  to  advert  to,  and  that 
is  the  333rd.  *'The  money  which  shall  arise  from  : 
the  said  rates  to  be  rused  and  levied,  and  all  other 
monies  to  be  received  by  the  council  under  this  Act, 
shall  be  applied,  in  the  first  place,  in  payment  of  the  ! 
expenses  of  obtaining  and  passmg  this  Act,  or  pre-  { 
paratory  or  incident  thereto;  secondly,  in  payment  of 
the  interest  of  the  monies  borrowed  on  mortgage  by  , 
Tirtue  of  the  said  recited  Act  of  the  40th  and  56th 
years  of  King  George  the  Third,  and  by  vurtue  of  this 
Act;  thirdly,  in  defraying  the  expenses  of  lighting, 
paving,  cleansing,  sewering,  watching,  and  regulating 
the  streets  within  the  limits  of  this  Act,  and  of  im-  . 
proving  the  same,  and  in  carrying  the  several  pur- 
poses of  this  Act  into  execution — this  includes  also  | 
the  payment  of  local  police,  which  the  council  have 
under  the  previous  sections,  power  to  appoint  and 
pay — and  histly,  in  paying  off  the  principal  sums 
borrowed  as  aforesaid  in  such  order  as  the  council  shall 
direct.  Upon  the  sections  which  I  have  adverted  Us 
but  mainly  upon  the  construction  of  sa.  66,  276,  and 
348,  the  question  in  the  case  arises;  and  it  was  con- 
ceded that  the  plaintiff  could  not  sustain  his  action, 
if  hia  allegation  that  he  was  not  liable  to  the  rate  was 
founded  upon  matter  of  exemption  only,  but  that  he 
should  have  appealed;  and  it  was  conceded  on  the 


other  hand  by  the  defence,  that  if  the  primary 
tribunal  had  acted  without  jurisdiction  then  the  rate 
was  entirely  void,  and  an  action  wa^  the  proper  re- 
medy; and  as  I  form  n^  opinion  wholly  on  the 
replication,  and  whether  the  fhcts  there  stated  present 
a  good  answer  to  the  defence,  it  is  unnecessary  for 
me  to  read  the  rejoinders.  One  authority  was  chiefly 
relied  on,  it  Is  the  case  of  Tk$  Churchwardgnt  of 
Birmingham  v.  Shaw  (10  Q.  B.  868).  In  that  case 
a  question  arose  similar  to  that  in  the  present, 
namely,  as  to  whether  an  objection  to  the  rate  was 
the  subject  of  appeal,  or  wheUier  it  might  be  the  sub- 
ject of  an  action;  and  after  dealing  with  the  first 
question,  namely,  whether  the  society  in  the  case 
came  within  the  Act  of  Parliament,  Lord  Denman, 
says: — **We  are  driven  therefore  to  consider  the 
second  ground  on  which  the  rule  is  supported,  whether, 
namely,  as  regards  the  present  rates^  the  society  is 
deprived  of  the  benefit  of  its  exemption,  because  it 
haa  not  appealed  against  them.^  He  then  farther  on 
says: — ^This  is  not  a  new  question;  nor  ia  the 
principle  of  decision  unsettled  or  difficult.  The  only 
difficulty  lies  in  its  application."  He  then  proceeds 
to  deal  with  the  right  of  appeal*  If  the  Court,  he 
says,  has  gone  beyond  its  jurisdietbn,  its  act  is  void; 
and  he  proceeds  tu  shew  that  the  party  grieved  may, 
if  he  pleases,  af^al,  whether  he  makes  a  ease  of 
exemption,  or  whether  the  rate  is  entirely  void* 
**The  question,*'  he  then  says  ^'in  this  case  is, 
whether  the  acts  of  the  overseers  and  justices  in 
assessing  the  president  to  these  rates  were  within  theur 
jurisdiction;  if  they  were  they  are  valid  now,  because 
not  reversed  on  appeal,  and  he  sannot  question  them 
collaterally;  if  they  were  not,  they  were  a5  inUio  null 
and  void,  and  he  has  done  nothing  which  estops  him 
from  saying  so.  Now,  it  is  not  disputed  that  he  waa 
the  occupier  of  the  premises  in  respect  of  which  he 
is  rated,  nor  that  they  are  within  the  parish,  nor  ia 
any  question  made  as  to  the  beneficial  nature  of  the 
occupation;  but  the  objection  is  that  the  statute 
exempts  from  the  rate  by  reason  of  the  purposes  for 
which  the  occupation  is  had;  and  it  Is  said  that  the 
effect  of  that  exemption  is  to  take  the  premises,  for 
the  purpose  of  rating,  out  of  the  parish,  and  so  out  of 
the  jurisdiction  of  the  justices,  who  are  only  allowing 
a  rate  made  for  the  parish.  But  we  think  this  mode 
of  stating  his  case  cannot  be  sustained;  if  it  could, 
the  same  mode  might  be  adopted,  wherever  the  ques- 
tion was,  whether  the  occupation  was  beneficial  or 
not;  if  there  be  no  beneficial  occupier,  the  land  for 
the  purposes  of  the  rate  might  be  equally  said  not  to 
be  within  the  parish,  because  it  ought  not  to  be  in- 
cluded in  the  rate;  yet,  so  far  as  we  know,  this 
question  has  always  been  rai&ed  on  appeal,  and  the 
distinction  has  been  between  the  question,  whether 
occupier  or  not  absolutely,  which  has  been  tried  by 
action,  and,  whether  beneficial  occupiers  or  not, 
which  has  been  tried  by  appeal  And  ihb  seems  the 
reasonable  test,  As  soon  as  the  land  is  shewn  to  be 
in  the  parish,  and  A.  B.  to  be  the  occupier,  the  case  is 
prhna  fade  brought  within  the  statute  of  Bliaabeth, 
the  rate  on  its  face  is  good,  and  juisdiction  attaches; 
whether  that  prima  fade  ease  can  be  answered  by 
any  circumstances  affiscting  the  character  of  the  ooen- 
pation,  is  matter  to  be  determined  by  the  Court  of  • 
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Appeal,  00  appeal  made."  He  then  proceeds  to  deal 
with  that  case,  and  to  hold  that  in  it  it  was  a  matter 
of  exemption,  and  that  the  qaestion  shoold  have  been 
raised  by  appeal  The  words  of  the  statute  on  which 
that  case  arose  exempted  in  very  large  terms  the  pre- 
mises in  that  case.  Well,  I  have  to  consider  here  if  this 
was  matter  of  exemption,  and  on  this  question  only  I 
offer  my  opinion ;  and  it  appears  to  me  on  this  question 
that  the  replication  discloses  a  case  of  exemption,  only 
and  not  an  absence  of  jurisdiction,  and  therefore  that 
the  remedy,  if  any,  was  by  appeal,  and  not  by  action. 
I  have  already  called  attention  to  the  fact,  that  the 
limit  of  the  rating  powers  of  the  corporation  is  the 
limit  of  the  borough,  and  the  348th  section  enacts 
that  they  shall  make  a  rate  within  the  limits  of  the 
borough,  but  it  exempts  several  classes;  when  I 
consider  the  conclusion  of  section  276,  which,  very 
likely,  was  thrown  in  with  a  view  to  encourage  the 
lighting  and  watching  of  districts  within  the  limits 
of  the  borough,  when  it  provides  that  the  occupiers 
of  premises  within  the  district,  not  set  out,  lighted, 
and  watched,  shall  not  be  liable,  I  am  nnable 
to  bring  myself  to  any  conclusion,  but  that  that  is 
matter  of  exemption  only,  that  the  council  had  juris- 
diction to  deal  with  all  premises  within  the  limits  of 
the  borough,  and  that  if  they  included  in  a  rate  any 
one  or  more  that  were  not  liable  to  the  payment  of 
the  rates  by  these  provisions,  that  was  a  case  of  ex- 
emption, that  no  injury  could  be  done  because  the 
party  has  the  most  extensive  powers  of  appeal,  and 
full  time  for  it;  the  appeal  being  threefold;  to  the 
justices,  to  the  corporation  and  to  the  Quarter  Sessions. 
On  that  ground,  without  considering  the  rejoinders  at 
all,  it  seems  to  me  that  the  defendant  is  not  liable  in 
this  action.  I  am,  to  some  extent,  fortified  in  the 
conclusion  to  which  1  have  arrived  by  the  previous 
Acts  reUting  to  the  borough  of  Belfast,  and  especially 


mesnes  within  the  borough  of  an  extent  of  not  leas 
than  forty  acres,  and  in  which  streets  shall  not  have 
been  laid  out  and  formed,  and  On  which  dwelling- 
houses  shall  not  have  been  built;  but  it  is  nnne- 
cessary  for  me  further  to  comment  on  that  sec- 
tion, for  it  seemed  to  be  conceded  on  both  sides, 
that  if  the  conclusion  to  which  the  Court  should  arise, 
was  that  section  276  was  an  exemption,  a  fortiori^  so 
was  the  other.  I  do  not  therefore  proceed  to  con- 
sider it  further,  but  I  confess  that  I  myself  should 
have  had  more  difficulty  in  coming  to  a  conclusion  in 
favour  of  the  defendants,  upon  the  latter  section  than 
on  the  former.  The  point  being,  however,  ^conceded, 
I  shall  say  no  more  on  it ;  but  on  the  whole  it  seems 
to  me  that  the  replication  is  not  an  answer  in  point  of 
law  to  the  defence,  and  that,  therefore,  the  defendant 
is  entitled  to  judgment. 

Hates,  J. — I  concur  with  my  brother  Fitzgerald  in 
thinking  that  for  the  right  adjudication  of  this  matter 
it  will  not  be  necessary  to  venture  any  further  into 
the  forest  of  pleadings  before  ns  than  the  replication. 
All  the  questions  arise  upon  that  This  is  an  action 
of  replevin,  in  which  the  plaintiffs  complain  that  their 
goods  were  unlawfully  seized  and  detained  by  the  de^ 
fendantd.  The  plea  that  has  been  put  in  to  that  b  a 
very  short  one.  It  alleges  a  rate  made  on  the  plain- 
tiffs as  occnpiers  of  a  mill  at  a  place  called  Linfield  road ; 
that  the  rate  was  duly  made;  that  it  was  not  appealed 
from ;  that  it  was  demanded  from  the  plaintiffs,  who 
refused  to  pay  it ;  that  there  was  a  summons;  and 
that  orders  to  pay  were  made  by  the  justices ;  and  that 
the  orders  not  having  being  appealed  from,  and  payment 
not  having  been  made,  the  defendant,  Lyons,  a  magis- 
trate, issued  his  warrant  to  the  other  defendant,  Cros- 
sett,  who  under  that  warrant  seized  the  goods.  Now, 
the  replication  to  that  is  twofold,  and  gives  two  mat- 
Belfast,  and  especially  j  tcrs  by  way  of  displacement  of  the  defence.  First, 
the  Act  40th  G.  III.      I  have  already  advei^ted  to  ;  the  plaintiff  ^ays  that  the  tenements  were  not,  when 


the  fi&ct  that  under  the  special  Act,  contracts  entered 
into  nnder  the  statute  40  G.  IIL  (Ir.)  c.  37.  and  other 
liabilitios  are  transferred  to  the  town  council  under  the 
new  Act;  but  I  have  looked  to  what  are  the  rating 
powers  under  the  40  G.  III.  The  rating  clause  is 
section  18,  which  directs  the  committee  at  certain 
times  to  make  *'  one  or  more  equal,  fair,  and  impartial 
rate  or  rates,  applotinent  or  applotments,  upon  all 
persons  who  shall  hold  any  land,  &c.,  within  the  town 
of  Belfast,  or  the  precincts  thereof."  There  is  no  ex- 
emption or  qualification,  and  under  the  previous  Acts 
to  the  40  G.  3,  the  liabilities  and  engagements  of  which 
are  cast  ou  the  town  council,  the  rating  clauses  are 
coextensive  with  the  limits  of  the  borough,  and  e^ery 
person  within  it  is  liable  to  be  rated.  Some  force 
may  aUo  be  derived  from  the  recollection  that  the 
provisions  of  the  Municipal  Corporations  Act,  as 
qualified  by  the  provisions  of  this  Act,  are  in  force 
within  the  borough  of  Belfast,  and  I  have  been 
nnable  to  find  in  that  Act,  any  provision  which 
would  lead  me  to  the  conclusion,  that  any  tenement 
within  the  borough,  though  exempt,  yet  was  so  cir- 
cumstanced that  any  Act  of  the  town  council  imposing 
a  rate  on  it,  wonld  be  any  more  than  erroneous,  and 
liable  to  bo  corrected  by  the  appeal.  The  second  re- 
plication is  on  that  part  of  the  Act  16  &  17  Via  c 
1 14,  which  exempts  from  rating  the  occupiers  of  de- 


the  rates  were  made,  situate  in  a  district  set  oat, 
lighted  and  watched  by  the  town  council  of  Belfast. 
Then,  as  a  distinct  answer,  it  says  that  the  tenements 
were  buildings  situate  in  a  demesne  of  forty  acres,  in 
which  streets  had  not  been  laid  out,  &c.  Now,  the 
question,  as  I  have  said,  is,  whether  these  two  repli- 
cations, or  either  of  them,  afford  sufficient  matter  of 
displacement  of  the  matter  set  out  in  the  plea.  If 
there  is  a  sufficient  answer  in  either  of  them,  onr 
judgment  ought  to  be  ibr  the  plaintiffs.  Now,  I  take 
it  to  be  sufficiently  well  established  by  the  authorities 
that  if  the  town  council  of  Belfast  have  acted  without 
or  in  excess  of  their  jurisdiction  in  imposing  the  rate, 
the  defendants  have  acted  without  or  in  excess  of 
theira  in  issuing  and  executing  the  warrant  pleaded 
by  them.  The  question  is,  has  the  town  council  acted 
without  or  beyond  its  jurisdiction ;  and  this  is  to  be 
ascertained  from  the  Acts  of  Parliament.  The  66th 
section  of  the  Belfast  Act  enacts  that  the  limits  of 
the  Act  shall  be  the  borough  of  Belfast  for  the  time 
teing.  We  have  here  to  inquire  and  determine  not 
what  are  the  legal  limits  of  the  Act  generally,  but  the 
legal  limits  within  which  it  may  be  enforced  for  the 
purpose  in  hand ;  namely,  the  imposition  and  execu- 
tion of  rates,  and  whether  they  exist  absolutely  or  are 
to  be  ascertained  on  the  consideration  of  any  and  what 
provisions.     The  Act  contemplates  districts  partly 
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urban  and  partly  raral.  In  the  nrban  the  Act  pro- 
vides for  opening  streets,  cleansing,  watering,  and 
lighting,  &c.  of  all  streets ;  and  by  s.  220  and  the 
snbseqaent  sections  the  council  are  authorised  to  ap- 
point a  police  force.  As  there  is  nothing  to  exclude 
the  ordinary  constabulary  force,  it  may  be  assumed 
that  that  would  be*  sufficient  for  the  rural  districts ; 
but  it  is  for  the  urban  districts  that  the  extraordinary 
force  b  required.  We  find  that  by  section  267  the 
town  council  are  authorised  from  time  to  time  to  cause 
streets,  or  such  of  them  as  they  think  fit,  to  be 
lighte(l,  (&C.;  and  by  s.  276  the  council  are  empowered 
from  time  to  time  to  declare  and  direct  what  districts 
within  the  limits  of  the  Act  shall  be  lighted  and 
watched,  and  whether  any  and  what  districts  shall  be 
added  to  the  parts  already  lighted  and  watched ;  and 
these  districts  shall  be  considered  as  districts  to  be 
lighted  and  watched  by  the  council  under  the  autho- 
rity of  the  Act.  If  the  Act  had  stopped  there  there 
might  be  reason  to  contend-  that  the  order  of  the 
council  was  all  that  was  necessary  to  constitute  any 
portion  of  ground  withia  the  Act  liable  to  be  lighted 
and  watched.  But  the  statute,  not  content  with 
enacting  that  the  decUration  and  durectlon  of  the 
council  shall  be  preliminary  to  the  lighting  and  watch- 
iog9  goes  on  to  provide  that  the  owners  and  occupiers 
of  premises  not  within  a  district  so  set  out,  lighted, 
and  watched,  shall  not  be  subject  or  liable  to  the  pay- 
ment of  rates.  The  doing  of  all  these  three  matters 
— setting  out,  lighting,  and  watching-*-is  within  the 
exclusive  power  of  the  council;  and  it  appears  to  me 
sufficiently  clear  that  the  doing  of  all  these  matters  is 
a  condition  precedent  to  the  council  having  jurisdic- 
tion to  tax  the  occupiers.  It  is  not  sufficient  that  the 
order  is  pronounced,  which  may  never  be  carried  into 
effect;  the  place  must  be  lighted  and  watched  as  well. 
The  inhabitants  must  have  a  material  guarantee  that 
if  they  are  taxed  they  shall  have  a  quid  pro  quo,  Mr. 
M*Donogh  argued  that  this  was  at  best  matter  of  ex- 
emption, and  not  matter  of  jurisdiction;  but  to  say 
nothing  of  the  vexation  and  injustice  which  might 
arise  fhim  this  we  must  look  to  the  66th  section, 
which  says  that  this  Act  shall  be  put  in  force  within 
the  limits  of  the  borough  or  any  part  thereof  '*  sub- 
ject to  the  provisions  heremafter  contained.'^  And 
one  of  those  provisions  is,  that  there  shall  be  a  dis- 
trict set  out,  lighted,  and  watched.  For  these  reasons 
I  am  of  opinion  that  the  rejoinder  to  the  first  replica- 
tion b  not  good.  I  think  that  the  second  replication 
is  bad ;  whether  the  facts  there  stated  exist  is  a 
matter  which  the  plaintiffs  were  bound  to  shew  on  ap- 
peal. They  only  amount  to  an  exemption,  and  I 
therefore  think  that  on  the  second  replication  there 
should  be  judgment  for  the  defendant. 

O'fiaiEN,  J. — J  concur  with  my  brother  Hayes  as 
to  both  replications.  I  think  the  first  replication  dis- 
closes a  sufficient  answer  to  the  defence,  and  I  think 
with  him  that  the  second  replication  is  bad.  Now, 
with  respect  to  the  first,  on  which  really  the  argument 
principally  turned,  a  great  many  points  were  raised. 
It  was  first  said  that  the  legality  of  the  rate  should  not 
be  tried  by  replevin  at  all.  It  is  not  my  intention  to 
go  through  the  various  authorities ;  I  shall  refer  only 
to  one  or  two  which  establish,  I  think,  this  proposi* 
tion,  that  if  the  objection  is  that  the  tribunal  which 


made  the  order  had  no  jurisdiction  this  replevin  might 
be.  The  cases  in  3rd  B.  and  Ad.  decide  that  the 
sheriff  was  bound  to  replevy  goods  distrained  for  poor- 
rate, — the  objection  being  there  that  the  poor-rate 
was  void.  Again,  in  Weaver  v.  Price  (3  B.  &  Ad. 
409),  there  was  an  action  of  trespass  brought  against 
magistrates  where  the  party  distrained  upon  had  no 
lands  in  the  parish  in  which  the  rate  was  made;  in 
other  words,  where  the  tribunal  which  imposed  the 
rate  had  no  jurisdiction  to  do  so;  and  a  distinction 
was  taken  by  Parke,  J.,  between  cases,  where  the 
objection  might  be  taken  on  appeal,  and  where  the 
objection  is  that  the  lands  were  not  within  the  dis- 
trict in  which  the  rate  was  made.  Then  the  question 
comes  to  this:  is  the  objection  here  one  of  exemption 
or  one  that  shows  that  the  town  council  had  no  juris- 
diction ?  Now,  in  all  the  cases  to  which  we  have  been 
referred  Ihis  distinction  is  taken  where  the  ground  of 
exemption  is  personal  to  the  party  rated,  or  where  it 
arises  from  the  use  that  is  made  in  respect  of  the  pre- 
mises for  which  he  is  rated,  as  where  they  are  held 
for  charitable  or  other  public  purposes.  In  all  those 
cases  the  claim  to  be  exempted  is  ground  of  appeal 
only ;  but  where  the  claim  arises  on  the  ground  that 
the  district  is  not  within  the  power  of  the  tribu- 
nal to  be  rated  at  all,  in  these  cases  it  is  settled 
that  the  objection  may  be  taken  in  the  form  in  which 
it  has  been  taken  here;  and  that  the  paity  is  not 
bound  to  appeal,  but  may  say  that  the  tribunal  had 
no  jurbdiction.  Looking  at  s.  276  of  the  Belfast  Act, 
to  which  we  have  been  refen-ed,  it  will  be  seen  that 
the  words  are  very  peculiar.  In  the  first  place  the 
66th  section,  in  describing  the  limits  of  the  borough, 
says  that  the  limits  of  the  Act  shall  be  the  limits  of 
the  borough ;  and  that  the  Act  may  be  put  in  force 
within  the  said  limits  subject  to  the  provisions  after 
contained  It  gives  the  town  couocil  jurisdiction  over 
the  whole  of  the  borough,  subject  to  those  provbions. 
But  we  find  now  under  s.  276  that  dbtricts  which 
are  not  set  out,  lighted,  and  watched,  are  taken  out 
of  the  jurisdiction  of  the  council.  [His  lordship  read 
the  section,  which  has  been  already  given.]  It  there- 
fore says  that  the  town-council  are  to  have  jurisdiction 
over  the  whole  of  the  borough,  or  over  such  part  of  it 
as  they  shall  bring  within  their  jurisdiction  by  attend- 
ing to  these  provisions.  Firat,  they  are  to  make  an 
order  what  district  shall  be  lighted  and  watched.  That 
portion  is  apparently  brought  within  their  jurisdic- 
tion; but  it  b  not  within  their  jurisdiction  for  rating 
unless  it  is  actually  ligiited  and  watched.  That  does 
not  give  the  owners  of  property  any  personal  exemp- 
tion, or  any  exemption  by  reason  of  the  purposes  for 
which  the  premises  are  used,  or  by  reason  of  the 
ground  being  of  a  certain  extent  and  used  for  pasture, 
(&c.,  or  for  public  worship  or  charitable  purposes  as  In 
s.  348  and  351.  But  it  says  that  premises  situate 
within  a  dbtrict  not  set  out,  lighted,  and  watched 
shall  not  be  liable  to  be  rated.  This  appears  to  me 
to  bring  the  case  within  the  authorities  which  settle 
that  where  the  ground  of  objection  is  not  anything 
peculiar  to  the  person  of  the  occupier  or  anything 
arising  out  of  the  purposes  for  which  the  prembes  are 
used ;  but  where  the  objection  is  that  the  prembes  are 
not  within  the  district  which  the  tribunal  had  power 
to  rale  at  all,  there  the  remedy  b  not  confined  to  a 
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right  of  appeal,  bat  the  party  maj  let  the  orders 
be  made,  treat  them  as  a  nallitj,  and  bring  his  action. 
On  these  grounds,  without  going  farther,  I  have  come 
to  the  conclusion  that  the  first  replication  discloses  a 
safficient  answer  to  the  defence.  Then  as  to  the 
question  raised  on  the  rejoinder,  it  makes  a  sort  of 
case  of  estoppel  In  the  coarse  of  the  argument  here 
we  all  agreed  that,  assuming  the  grounds  of  the  pkin* 
tiff's  case  on  the  second  replication  to  be  good,  no 
case  of  estoppel  could  arise.  With  respect  to  that 
second  replication,  I  think  the  question  arises  on  s.  6 
of  Stat.  16  &  17  Vict.,  c  114,  which  provides 
**  that  so  long  as  any  demesne  situate  within  the  said 
borough  shall  be  of  an  extent  of  not  less  than  forty 
acres,  and  shall  be  in  the  occupation  of  the  owner 
thereof,  or  his  under-tenant,  and  in  which  streets  shall 
not  have  been  laid  out  and  formed,  and  on  which 
dwelling-houses  shall  not  have  been  built,  the  owner 
or  tenant  of  such  demesne  shall  not  be  rated  in  re- 
spect of  such  demesne,  or  in  respect  of  any  mansion- 
house  or  other  bdilding  situate  therein  and  occupied 
therewith,  unless  such  tenant  or  owner  shall,  by  no- 
tice in  writing,  require  to  be  rated  in  respect  of 
such  demesne  and  mansion-house  under  the  said 
recited  Acts,  or  any  of  them."  There,  again,  the 
exemption  is  not  by  reason  of  the  premises  not  be- 
ing within  the  district,  bat  by  reason  of  the  pur- 
poses for  which  the  premises  were  used,  and  by 
reason  of  their  extent  I  think,  therefore,  that  it  is 
perfectly  consistent  with  the  grounds  on  which  I  have 
come  to  the  conclusion  on  the  first  replication,  that  I 
should  hold  the  second  replication  bad;  and  therefore 
there  being  judgment  for  the  platntifif  on  the  first  re- 
plication and  judgment  for  the  defendant  on  the  se- 
cond, that  will  entitle  the  phiintiff  to  general  judg- 
ment 

Lefbot,  0.  J. — In  this  case  I  am  of  opinion,  with 
my  brothers  O'Brien  and  Hayes,  that  this  is  not  a  case 
of  exemption,  but  of  original  want  of  jurisdiction  to 
impose  a  tax.  I  have  come  to  that  conclusion,  not 
upon  any  of  the  various  cases  which  have  been  cited, 
which,  I  think,  generally  speaking,  is  only  a  waste  of 
time;  for  the  general  rule  of  construction  of  the 
clauses  of  an  Act  of  Parliament  is  so  well  and  so  long 
established  that  I  think  that  famishes  for  this  case  a 
clear  and  simple  rule.  The  rule  is  this:  when  a  right 
is  created  by  a  clause  in  an  Act  of  Parliament,  and 
when  that  right  is  a  right  to  lay  taxes  on  the  subject, 
the  first  rule  is  that  that  right  which,  it  is  alleged, 
imposes  a  tax,  must  be  given  by  unequivocal  dear 
words.  You  are  not  to  tax  the  subject  by  ambiguous 
language.  Secondly,  what  is  the  criterion  by  which 
we  are  to  find  in  the  clause  a  clear,  unequivo<»tl  right 
to  lay  on  a  tax?  Is  this  a  clear,  unequivocal  right  to 
lay  on  a  tax  when  the  very  dause  itself  contains,  not 
by  a  subsequent  dause,  bat  where  the  very  chiuae 
itself  contains  that  which  defines  the  right  to  lay  on 
the  tax.  It  C(mtain8  here  the  very  exception,  for  it 
says  "shall  be  subject  to  taxation  subject  to  the  pro- 
visions hereinafter  mentioned; "  and  the  "  provisions 
hereinafter  mentioned"  take  away  the  right  to  lay  on 
the  tax  just  as  clearly  as  the  right  is  given  in  every 
other  case  but  the  excepted  one;  but  with  respect  to 
the  excepted  case,  the  body  of  the  clause  itsdf  con- 
tains the  exemption;  an^  as  Flowden  sqrs,  if  the 


section  itself  lays  on  a  rate  wSthooC  equivocation,  except 
tion,  or  distinction,  the  rate  then  is  laid  on  m  all  eases 
generally,  and  it  is  for  the  party  who  would  take  him- 
self out  of  it  to  do  bo;  but  if  he  does  so  by  a  proviso 
in  a  subsequent  dause  that  operates  as  an  exemption, 
and  the  consequence  of  an  exemption  here  instead  of 
a  defect  of  jurkdiction  is  what  makes  all  thedifierence* 
If  it  was  exemption  there  should  have  been  an  appeal; 
but  if  there  was  an  original  want  of  jurisdiction  it  la 
a  case  not  for  an  appeal,  but  for  the  argument  that 
such  a  tax  was  never  laid  on  by  the  sectiou  itself,  fbr 
the  section  is  '*  shall  be  subject  to  taxation,  subject, 
nevertheless,  to  the  provisions  hereinafter  contained;*' 
and  therefore  you  have  in  the  very  body  of  the  section 
that  which  takes  out  of  it  everything  that  is  to  bo 
fbund  in  the  subsequent  provisions.  That  brings  it 
within  the  law  of  the  case  to  which  I  have  adverted; 
and  the  simple  question  is  here»  whether  in  the  very 
terms  giving  the  right  to  lay  on  the  tax  there  is  not 
in  the  very  body  of  the  section  that  which  never  gave 
the  right  as  to  these  particular  things.  Upon  that 
short  ground  which  takes  the  case  out  of  the  distinc- 
tion between  exemption  and  want  of  jurisdiction,  I  am 
of  opinion  that  in  thn  case  there  never  was  a  jurisdic- 
tion, and  therefore  that  according  to  the  rule  that  ju- 
risdiction must  be  created  beyond  a  doubt,  where  the 
Legislature  provided  for  the  imposition  of  the  tax  sub- 
ject to  particular  exemptions,  the  tax  never  was  laid 
on;  and  therefore  I  am  of  opinion  that  there  was  a 
want  of  jurisdiction  to  lay  on  a  tax  according  to  the 
distinction  between  the  case  where  the  exemption  is 
by  a  subsequent  section,  and  where  it  is  found  in  tiie 
very  body  of  the  clause  laying  on  the  tax.  I  think, 
therefore,  that  the  plaintiff  had  a  right  to  maintain  an 
action  of  replevin  or  an  action  of  trespass. 


Court  of  Common  3PIea». 

CRtportcd  by  J.  Field  Jobntton,  Eiq.,  Barri>ter..at.Law.J 

Sweeny  v.  Pbomoter  Insubamcr  Company. — Nov.  4, 
1863;  Jan.  5. 

Polictf  of  insurance — Equitable  replication — Estop- 
;)rf— Pickard  v.  Scare  (6  A.  ^  K,  469> 

To  an  action  on  a  policy  of  assurance  under  seal,  the 
defendants  pleaded  that  the  age  of  the  assured  ex- 
ceeded what  it  was  repi^esented  to  be  in  the  policy 
The  plaintiff  pleaded  diS  fbUowing  replication  on 
equitable  grounds, — Utat  the  defendants  ought  not 
to  he  allowed  or  received  to  plead  the  said  defence, 
or  to  make  the  objections  therein  contained,  because 
that  before  and  at  the  time  of  the  making  of  the  said 
proposal  and  poHcy  the  plaintiff  was  in  communica- 
tion with  the  said  defendants  upon  the  subject  of  the 
said  proposal  and  policy;  and  that  in  the  course 
of  and  eUl  through  such  communication,  the  defen- 
dants meaning  andintendmg  thatthe  plaintiff  should 
believe  and  act  upon  the  belief  by  their  conduct 
caused  theplainiiff  to  believe  and  the  plaintiff  accord- 
ingly did  believe  and  acted  upon  and  made  said 
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proposal  acting  upon  Ae  belief  thai  the  age  of  the 
aoii  B.  H.  M,  did  wot  at  the  time  of  the  making 
of  the  said  proposal  exceed  fifty-six  years^  and  thai 
^plaintiff  did  not  in  fact  know  from  any  docu- 
menis  or  otherwise  howsoever^  save  Vianfrom  the  de- 
fendants themseiveSt  whether  the  age  of  the  said  R. 
H.M.  at  the  time  of  the  making  of  the  said  pr<fposal 
exceedsdfifty^six  years  or  not*  EM  upon  demurrer^ 
a  good  replication. 

Thx  first  conot  of  tVe  sDnimoiis  and  plaint  complained 
that  by  a  policy  of  assnrance  bearing  date  the  5th 
day  of  March,  1659,  made  by  the  defendants  as 
tmstecs  of  the  Promoter  Life  Assurance  and  Annuity 
Company,  sealed  with  the  seal  of  the  said  company 
reciting  that  the  pUuntiff  had  proposed  to  effect  an  as- 
surance with  the  sdd  company  in  the  snm  of  £200 
on  the  life  of  Rose  Helen  Meredith  for  the  whole  con- 
tinnance  thereof  and  had  caused  to  be  delivered  into 
the  office  of  the  said  company  a  declaration  or  state- 
ment bearing  date  the  19th  February,  1859,  signed 
by  the  said  plaintiff^  setting  forth  the  age,  habits,  and 
state  of  life  of  the  said  Rose  Helen  Meredith,  and 
other  things  as  m  the  said  policy  mentioned;  and  that 
the  pUintiflf  was  interested  in  the  life  of  the  said  Rose 
Helena  Meredith  to  the  amount  of  the  said  sum  of 
£200;  and  thatit  had  been  agreed  that  such  declaration 
should  be  the  basis  of  the  contract  between  the  said 
plaintiff  and  the  s«d  company;  and  that  the  said 
phiintiff  had  paid  to  the  said  company  the  sum  of  £10 
16b.  6d.,  as  the  premium  or  considmUon  for  the  as- 
surance of  the  said  sum  of  JS200  on  the  life  of  the  said 
Rose  Helen  Meredith,  for  the  space  of  one  year,  com- 
mencing on  the  day  of  the  date  of  the  sud  policy  and 
terminating  on  the  4th  day  of  March,  1860,  both  in- 
dusive,  it  was  declared  and  agreed  by  the  said  policy 
that  if  the  sud  Rose  Helen  Meredith  should  die  before 
the  5th  day  of  March,  I860,  or  if  the  said  plaintiff, 
his  executors,  admmistrators  or  assigns  should,  in  the 
event  of  the  said  Rose  Helen  Meredith  living  beyond 
the  said  5th  day  of  March,  pay  to  the  said  company 
during  the  remainder  of  the  life  of  the  said  Rose  Helen 
Meredith  the  annual  premium  of  £10  168.  8d.  on 
or  before  the  said  fifth  day  of  March,  and  on  or 
before  the  5th  of  March  in  every  subsequent  year, 
the  funds  and  property  of  the  company  should  be 
sutgect  and  ]iable»  according  to  the  provisions  of  the 
said  company^s  deed  of  settlement,  to  pay  unto  the 
said  plaintifl^  his  executors,  administrators  or  assigns, 
within  three  calendar  months  after  due  proof  should 
have  been  received  at  the  office  of  the  said  company  of 
the  death  of  the  smd  Rose  Helen  Meredith,  the  sum  of 
£200.  The  count  contained  a  proviso  for  making  void 
the  policy,  which  concluded  as  follows:-^*'  Or  if  any- 
thing avened  in  the  decUration  or  attestation  therein- 
before mentioned  should  be  untrue,  or  the  ref(»ees 
ahonld  be  proved  to  have  knowingly  given  false  Ces- 
ttOMniala,  the  policy  should  be  null  and  void,  and  all 
monies  which  should  have  been  paid  on  account  of  the 
said  assurance  should  be  forfeited  to  the  said  company." 
The  count  proceeded  to  allege  that  at  the  time  of  the 
making  of  the  said  policy  the  plaintiff  was  interested 
in  the  Isfo  of  the  said  Rose  Helen  Meredith  to  the 
amount  so  assured  as  aforesdd,  and  that  the  said  Roso 
Helen  Meredith  survived  the  said  5th  day  of  March, 


1860,  and  that  the  plaintiff  duly  paid  to  the  said  com* 
pany  the  annual  premium  of  JSIO  16s.  8d.  on  or  before 
the  5th  day  of  March  in  each  subsequent  year,  for 
keeping  the  said  policy  in  force;  and  that  the  said 
policy  at  the  time  of  the  death  of  the  said  Rose  Helen 
Meredith,  thereinbefore  mentioned,  was  and  continued 
in  full  force;  and  that  whilst  the  said  poUcy  was  in 
such  full  force  and  effect  and  before  this  suit  the  said 
Rose  Helen  Meredith  died;  and  at  the  time  of  the 
death  of  the  said  Rose  Helen  Meredith,  and  thence- 
forth hitherto,  the  funds  and  property  of  the  said  com- 
pany,  m  the  hands  or  power  of  the  defendants,  were 
and  always  had  been  sufficient,  according  to  the  pro- 
vbions  of  the  deed  of  settlement  of  the  said  company, 
after  satisfying  all  prior  claims  thereon,  to  pay,  satisfy 
and  make  good  to  the  plaintiff  the  said  snm  of  £200, 
according  to  the  tenor  and  effbct,  and  true  intent 
and  meaning  of  the  said  policy.  The  connt  then 
averred  performance  of  conditions  precedent  and  non- 
payment To  this  the  defondant  pleaded  that  the  de- 
claration or  statement  in  the  policy  of  assurance  and 
writ  of  summons  and  plaint  respectively  mentioned, 
and  which  was  by  the  sud  policy  made  the  basis  of 
the  contract  for  assnrance  between  the  plaintiff  and  the 
said  company  was  a  certain  proposal  in  the  words  and 
figures  following,  that  is  to  say, 

.  ("  Life  of  another) 
"  Promoter  Life  Assnrance  and  Annnity  Company. 
— I,  B.  Sweeny,  of  Tralee,  in  the  connty  of  Kerry, 
builder,  being  desirous  of  effecting  an  assnrance  with 
the  Trustees  of  the  Promoter  Life  Assurance  and  An- 
nuity Company  in  the  sum  of  £200,  wttbout  profit, 
on  the  life  of  Rose  Helen  Meredith,  widow,  bom  in 
Tewkesbnry  m  England,  and  now  residing  at  Dicks- 
grove,  Castle  Island,  in  the  connty  of  Kerry,  for  the 
whole  term  of  life,  ck>  hereby  undertake  that  her  age 
does  not  exceed  fifty-six  years;  that  she  has  had  the 
small-pox  or  cow-pox ;  that  her  habits  are  sober  and 
temperate;  that  she  never  had  the  gout  or  asthma,  or 
any  fit  or  fits,  or  suffered  a  spitting  of  blood;  that  she 
is  not  afflicted  with  any  complaint,  affection  or  disor- 
der which  tends  to  shorten  life;  and  that  I  have  an 
interest  in  the  life  of  the  said  Rose  H.  Meredith  to  the 
fhll  amount  of  £200;  and  I  do  hereby  agree  that  this 
undertaking  shall  be  the  basis  of  the  contract  between 
me  and  the  said  company;  and  that  if  any  untrue 
averment  be  contained  therein,  and  if  the  referees  have 
knowingly  given  fabe  testimonials,  all  monies  which 
shall  have  been  paid  to  the  said  company,  on  accoant 
of  the  said  assnrance,  shall  be  forfeited,  and  that  the 
said  policy  shall  be  null  and  void ;  and  I  do  also  agree 
that  I  will  abide  by  the  provisions  contained  in  the 
deed  for  the  settlement  of  the  said  company,  dated  the 
5th  day  of  July,  1826,  which  relate  to  the  privilege 
of  voting  for  auditors,  and  to  the  liabilities  of  the 
shareholders  and  officers  of  the  institntion ;  and  like- 
wise that  I  will  acquit  from  all  responsibility  all  the 
other  holders  of  policies  in  the  said  company.— 
(Signed)  Bait  Sweeny.^'  That  by  the  said  policy  in 
the  said  summons  and  plaint  mentioned  it  was  pro- 
vided that  if  anything  averred  in  the  declaration  there- 
in and  hereinbefore  mentioned  was  untrue,  the  said 
policy  should  be  null  and  void ;  and  all  monies  which 
should  have  been  paid  on  account  of  the  said  assurance 
should  be  forfeited  to  the  said  company.     That  all 
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conditions  had  not  been  falfilled;  nor  had  everything 
happened  or  being  done  necessary  to  entitle  the  plain- 
tiff to  receive  the  said  aam  of  £200,  because  the  state- 
ments contained  in  the  said  declaration  were  not  trae 
in  the  particular  hereafter  mentioned,  that  is  to  say, 
that  the  age  of  the  said  Rose  H.  Meredith  at  the  time 
of  the  signing  of  the  said  declaration  exceeded  fifty- 
six  years;  by  reason  whereof  and  by  force  and  effect 
of  the  terms  and  conditions  of  the  said  policy,  all 
monies  paid  to  the  said  company  on  accoant  of  the 
said  assurance  had  become  forfeited,  and  the  sud  po* 
llcy  was  null  and  void.  To  this  the  plaintiff,  by  leave 
of  the  court,  pleaded  upon  equitable  grounds  the  fol- 
lowing replication: — That  the  defendants  ought  not  to 
be  admitted  or  received  to  plead  the  said  defence,  or  to 
make  the  allegations  therein  contained,  because  that  be- 
fore and  at  the  time  of  the  making  of  the  said  proposal 
and  policy  in  the  summons  and  plaint  and  said  defence 
respectively  mentioned,  the  plaintiff  was  in  communi- 
cation with  the  said  defendants  upon  the  subject  of  the 
said  proposal  and  policy ;  and  in  the  course  of  and  all 
through  such  communications  the  defendants,  meaning 
and  intending  that  the  plaintiff  should  believe  and  act 
upon  the  belief,  by  their  conduct  caused  the  plaintiff  to 
believe,  and  the  plaintiff  accordingly  did  believe,  and 
acted  upon  and  made  said  proposal,  acting  upon  the 
belief  that  the  age  of  the  said  Rose  Helen  Mere- 
dith did  not,  at  the  time  of  the  making  of  the 
said  proposal,  exceed  fifty-six  years;  and  that  the 
plaintiff  did  not  in  fact  know,  from  any  documents  or 
otherwise,  howsoever,  save  than  from  the  defendants 
themselves,  whether  the  age  of  the  said  Rose  H, 
Meredith,  at  the  time  of  the  making  of  the  said  pro- 
posal, exceeded  fifty-six  years  or  not.  The  defen- 
dants demurred  to  this  replication. 

Serjeant  SulUvan  and  JdUU  in  support  of  the  de- 
murrer. 

Barry^  Q.C.,  and  W.  O'Brien^  contra. 

•  Cur.  adv,  vuU, 

Jan,  25. — Monahan,  C. J.— This  is  an  action 
against  the  defendants  as  trustees  of  the  Promoter 
Insurance  Company »  [His  Lordship  stated  the  plead- 
ings.] This  replication  has  been  demurred  to.  By 
the  members  of  the  Court,  the  question  has  undergone 
a  great  deal  of  discussion.  The  judgment  is  nnani- 
mous.  The  argument  for  the  defendants  was  that 
this  replication  was  a  departure  from  the  summons 
and  plaint;  that  the  contract  being  under  seal,  the 
plainkiff  could  not  put  forward  parol  statements  made 
before.  If  the  replication  did  vary  the  summons  and 
plaint,  the  argument  would  be  well  founded.  We 
must  assume  that  the  defendants  made  this  represen- 
tation in  peraon  as  of  a  fact  in  their  own  knowledge. 
The  question  is,  does  Pickard  v.  Seara  apply  to  a 
case  like  the  present?  The  rule  is  there  laid  down, 
that  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  t«  act  on  that  belief,  so  as  to 
alter  hi&  own  previous  position,  the  former  is  con- 
cluded from  averring  against  the  latter,  a  different 
state  of  thiugs  as  existing  at  the  same  time.  In 
Freeman  v.  Cooke,  {%  Ex.  R.  654)  "wilfully"  is  ex- 
plained to  bo,  if  not  that  the  party  represents  that  to 
be  true  which  he  knows  to  be  untrue,  at  least,  that  he 
means  his  representation  to  be  acted  upon,  and  that 


it  is  acted  upon  accordingly;  and  if^  whatever  a  man's 
real  intention  may  be,  he  so  oondncts  himself  that  a 
reasonable  man  would  take  the  representation  to  be 
true,  and  believe  that  it  was  meant  that  he  should  act 
upon  it,  and  did  act  upon  it  as  tme,  the  party  would 
be  precluded  from  contesting  its  troth.  Parke,  B., 
shows  how  this  applies  in  the  case  of  a  retiring  part- 
ner. According  to  Cornish  v.  Ahington^  (4  H.  ^  N. 
549)  "  wilfully  "  means  no  more  than  "  voluntarily'* 
It  seems  that  this  case  falls  literally  within  this  rale. 
Is  there  then  any  objection  to  apply  this  role  to  a 
case  like  the  present,  where  the  representation  b  made 
by  one  of  two  contracting  parties,  and  one  enters 
into  a  contract  on  the  faith  of  it?  It  is  tme  that  in 
Pickard  v.  Seara  the  representation  was  made  bj  a 
third  person.  There  the  goods  originally  belonged  to 
Metcalfe,  but  he  bad  mortgaged  them:  the  mortgagee 
made  no  claim,  but  consulted  with  the  execution  cre- 
ditor as  to  the  best  way  of  disposing  of  the  property. 
It  was  conceded  that  the  mortgage  was  bonafidfi^  and 
that  the  defendant  had  purchased  bona  fide.  The 
case  was  tried  by  Lord  Denman,  who  directed  the 
jury  to  find  for  the  plaintiff,  if  they  thought  that  the 
mortgage  was  a  bond  fide  transaction.  On  motion 
for  a  new  trial.  Lord  Denman  laid  down  the  role  ia 
the  words  I  have  repeated.  In  Oravea  v.  Key^  (3  B.  & 
Ad.  318)  the  doctrine  is  laid  down  that  a  receipt  on 
the  back  of  a  bill  of  exchange  Is  not  conclusive  evi« 
dence  of  payment,  but  if  any  one  had  acted  on  it,  the 
party  would  be  estopped  as  to  him  from  denying  it 
In  Freeman  v.  Cooke,  the  party  told  the  officer  the 
goods  were  the  goods  of  C,  and  then  that  they  were 
the  goods  of  D« — the  Court  held  that  be  was  not 
estopped.  It  was  not  found  he  intended  to  indoce 
him  to  seize  the  goods,  and  whatever  he  intended  he 
contradicted  it  before  the  seizure  was  made.  Parke, 
B.,  says,  '*  In  troth,  in  most  cases  to  which  the  doc- 
trine in  Pickard  v.  Seara  is  to  be  applied,  the  repre- 
sentation is  snch  as  to  amonnt  to  the  contract  or 
licence  of  the  party  making  it."  In  Clarke  and 
Chapman  v.  Hart,  (6  Ho.  of  Lords,  633)  the  Ghau- 
cellor  says»  '*  With  respect  to  the  waiving  or  aban- 
doning of  a  right,  it  is  necessary  to  understand  pre- 
cisely what  is  the  qualification  which  has  been  intro- 
duced by  the  case  of  Freeman  v.  Cooke  into  the  law, 
as  it  was  laid  down  by  Lord  Denman  in  Pickard  v. 
Seara J^  He  lays  down  the  rule  as  Lord  Denman  did, 
aa  I  have  already  said.  He  then  says,  Baron  Parke 
saysy  "  In  most  cases  the  doctrine  in  Pickard  v.  Sean 
is  not  to  be  applied,  nnless  the  representation  is  such 
as  to  amount  to  the  contract  or  licence  of  the  party 
making  it."  In  Cornish  v.  Abington,  which  was  for 
goods  sold  and  delivered,  the  pluntiff  was  held  liable 
to  the  defendant  The  Ohief  Baron  at  p.  555  says- 
that  Lord  Wensleydale  in  Freeman  v.  Cooke,  com, 
menting  on  Pickard  v.  Seara^  pointed  out  a  limitation 
of  the  application  of  Uie  rde.  He  then  says,  *'No 
doubt,  nnless  the  lepresentation  amounts  to  an  agree- 
ment or  licence,  or  is  onderstood  as  amonntiog  to 
that,  the  rule  would  not  Upply."  He  then  says  if  a 
person  so  conducts  himself;  that  another  may  rea- 
sonably infer  the  existence  of  an  agreement  or  liceoce, 
the  party  cannot  gainsay  the  reasonable  inftreoce. 
Such  being  the  cajsea,  the  leadmg  cases  in  which 
Pickard  v.  Seara  waa  conaidered,  it  remains  to  be 
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seen  whether  the  facta  hero  bring  the  case  withiu  that 
rale.  The  pleader  has  used  the  words  of  that  rale, 
and  the  plea  means,  if  yon  will  sign  a  policy,  I  undertake 
80  and  so.  Bat  it  is  said  the  contract  cannot  be 
tamed  into  frand.  We  do  not  think  this  at  all  varies 
the  written  agreement.  It  is  a  collateral  agreement 
which  would  be  the  matter  of  an  action,  and  at  all 
events  of  an  equitable  replication.  In  Simpson  v. 
Accidental  Death  Insurance  Company  (2  C.  B.,  N.S. 
257)  the  defendants  pleaded  non-payment  of  the  pre- 
miam.  The  plalniiffs  replied  that  the  defendants  in- 
duced the  plaintiff  to  believe  it  was  paid.  There  was 
no  judgment,  because  it  was  assamed  the  replication 
was  good.  It  passed  through  the  hands  of  able  coun- 
sel. Bat  the  facts  showed  they  made  no  such  repre- 
sentation.  Since  this  case  has  been  argaed,  another 
case  has  come  within  my  recollection,  and  seems  to  be 
relevant.  If  a  party  becomes  surety  in  a  Court  of 
Equity,  under  an  instrament  under  seal,  on  the  faith 
that  there  be  three,  and  there  be  not  three,  that  can- 
not be  enforced.  Neither  can  it  in  law,  where  equi  - 
table  defences  are  admissible.  That  case  has  been 
cited  in  some  of  the  Law  Journals.  I  do  not  doubt 
much  but  that  that  case  was  rightly  decided,  because 
particular  privileges  beloog  to  an  infant.  No  snch 
thing  occurs  here.  This  company  is  of  full  age.  They 
represent  a  matter  of  which  they  say  they  had  know- 
ledge, and  the  plaintiff  had  no  knowledge.  The  near- 
est case  to  this  case  is  that  of  the  prospectus.  We 
have  come  to  the  conclusion  that  the  plaintiff  b  enti- 
tled to  judgment.  Another  demurrer  on  this  record 
was  not  argued,  because  it  was  known  the  Court  had 
decided  on  the  pleading  before.  Oar  judgment  is  for 
the  plaintiff  on  both  demurrers. 

Judgment  for  the  plaintiff. 


Kennt  v.  Chisholm. — Jan.  13,  14. 

Wrongful  DismissdL 

Semble.*-^  master  who  has  dismissed  a  servant  may 
juOify  the  dismissal  by  showing  that  at  the  time  of 
the  dismissal  the  servant  had  committed  an  act  which 
justified  it,  though  the  master  did  not  assign  it  as 
the  ground  of  the  dismissal^  nor  even  know  of  it. 
Sed  Qassre,  Cossons  v.  Skinner  (1 1  M.  <&  W.  161.) 

M.  Morris^  Q.C,  showed  cause  against  a  condi- 
tional order  to  set  aside  the  verdict,  as  being  against 
eTidence  and  the  weight  of  evidence.  The  action  was 
for  wrongful  dismissal.  The  plaintiff  was  a  tailor,  who 
came  up  to  get  employment  as  a  foreman  tailor  in 
Sept.,  1861,  and  saw  an  advertisement,  and  he  was 
employed  by  Chisholm.  Two  questions  arose  on  the 
triaL  There  were  two  pleas.  Our  case  was  that  it 
was  a  hiring  for  a  year,  and  that  we  shonld  have  got 
a  month^s  notice.  Forgan  v.  Burke  (12  I.  C  L.  495). 
Hie  defendant  said  it  was  a  weekly  hiring.  There  was  v 
second  plea, — that  we  were  habitually  drank.  Christian, 
J.,  says  in  his  report,  *'I  told  the  jury  that  the  contract 
was  to  be  gathered  not  from  the  agreement  of  Oc- 
tober, but  from  that  and  a  previous  writing  taken 
together,  and  that  as  the  defendant  had  destroyed  the 


latter,  they  were  to  gather  it  from  the  evidence.  I 
told  them  if  they  believed  the  plaintiff,  I  ihoaght 
that  they  should  find  for  the  plaintiff.  The  other 
question  I  left  to  the  jury."  They  fonnd  for  the 
plaintiff  on  both  issues.  There  was  no  point  made 
that  the  damages  were  excessive.  It  appeared  that 
in  Sept.,  1861,  there  was  a  writing  drawn  np  to  some 
extent  defining  the  terms  of  the  hiring.  It  appeared 
that  the  plaintiff  proceeded  to  Ballina  on  the  5th  Oct. 
to  be  foreman  by  direction  of  the  defendant.  It  is 
also  admitted  that  the  payment  was  £2  lOs.  a  week, 
from  the  7th  Oct.  to  25th  Oct;  then  another  agree- 
ment was  drawn  up.  The  defendant's  case  was,*that 
that  took  the  place  of  the  former,  and  therefore  he  de- 
stroyed the  former.  Our  case  was,  that  the  second 
agreement  of  Oct.,  1861,  was  only  arranging  terms 
which  had  not  been  arranged  by  the  former.  The  evi- 
deuce  of  Kenny  was,  that  he  was  a  foreman  tailor,  and 
being  unemployed  in  Sept,  1861 ;  saw  the  advertise- 
ment; saw  defendant  at  the  European  Hotel;  agreed 
to  take  £2  a  week  for  the  first  year,  on  condition  of 
getting  £3  afterwards.  There  was  no  writing  then. 
He  called  on  him  afterwards;  he  called  for  pens,  ink 
and  paper,  and  said,  I  wish  to  bind  myself  for  twelve 
months — I  agree  to  enter  the  employment  of  Chidiolm 
as  foreman  tailor,  at  a  weekly  salary  of  £2  10s.;  the 
plaintiff  kept  no  copy.  Further  agreement  ran  thus: 
"  Whereas,  I  have  entered  into  an  agreement  with  Mr. 
Chisholm  upon  certain  terms  not  necessary  to  be  set 
forth  at  length,  and  I  agi*ee  not  to  interfere  with  the  cns- 
tomers  of  said  J.  W.  Chisholm  now  for  the  further  and 
better  carrying  out  the  said  agreement  to  the  extent 
hereinafter  declared,  I  will  not  act  as  a  tailor  or  cutter 
for  my  own  benefit  nor  directly  nor  indirectly  interfere 
with  the  customers  of  the  said  J.  W.  Chisholm,  and  I 
will  not  for  twelve  months  after  I  shall  leave  the  em- 
ployment of  said  J.  W.  Chisholm  infiallina  act  as  a  cot- 
ter or  tailor."  This  does  not  take  the  place  of  the  for- 
mer agreement,  bat  on  the  contrary  refers  to  it  and 
says,  it  is  uimecessary  to  set  it  forth,  and  it  contains 
what  this  does  not-rthe  terms  of  £2  10s.  a  week. 
Some  notion  seems  to  have  entered  into  Chisholm's 
head  after  he  was  three  weeks  with  him  that  Kenny 
might  go  and  set  up  for  himself,  and  no  he  enters  into 
these  covenants  in  the  penalty  of  £500.  [BaU^  «71— 
Does  it  appear  when  the  fii-st  was  destroyed?]  The 
defendant  says  eo  ifistanti  when  the  second  was  drawn 
up,  and  it  was  done  in  the  presence  of  Kenny.  Kenny 
swears  there  was  nothing  of  the  kind.  [JfonoAan, 
CJ^. — The  judge  told  the  ooart  he  thought  it  was  a 
proper  sabject  of  discussion ;  that  on  the  sober  habits 
of  the  plaintiff  he  did  not  think  much  of  the  verdict.] 
Chisholm  swore  on  his  ^lirect  examination  that  the 
reason  he  did  not  employ  the  plaintiff'  for  twelve 
inonths  was  that  he  never  employed  any  one  in  that 
way;  it  was  proved  that  two  others  were  employed 
for  twelve  months.  One  of  them  swore  he  never  saw 
Kenny  drunk  but  once,  and  that  was  on  the  10th 
March,  when  Kenny  admitted  he  was.  The  defend- 
ant's attorney  wrote  a  notice,  stating  that  he  was 
ready  to  give  a  copy  of  the  agreement  of  Oct.,  1861^ 
and  that  there  was  no  other  agreement  between  the 
plaintiff  and  defendant ;  and  the  defendant  had  to  ad- 
mit at  the  trial  that  this  was  untrue,  and  he  told  it  to 
his  attorney.     The  rest  of  his  testimony  would  be  af- 
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footed  by  that  As  to  tbe  drankenness,  the  plaintiff 
was  in  the  habit  of  drinking  porter  at  hb  dinner. 
Three  witnesses  deposed  to  having  seen  him  dmnk. 
Mr.  Baxter  fonnd  him  mnch  the  worse  for  drink;  he 
canH  fix  the  time,  hot  says  it  was  between  Nor.  and 
Febmary.  Armstrong,  a  Presbyterian  clergyman,  saw 
him  dmnk*  Fonr  gentlemen  of  respectability  did  de- 
pose on  this  point.  The  notice  was  on  the  7th  March, 
1862,  to  qoil  on  the  7th  April,  1862.  The  question 
was,  what  were  the  gronnds  on  which  this  man  was 
dismissed,  not  was  he  oyer  dmnk.  [^Afanaharif  CJT. 
— W^hat  was  the  question  left  by  the  jndge  to  the 
jury?]  **  Whether  the  phiintiff  was  given  to  intoxi- 
cation so  as  to  disqualify  him  for  the  duties  of  his  em- 
ployment.'' Smith  V.  Allen  (3  Foster  and  Finlayson 
157)  says,  *Mt  is  for  the  jury  whether  the  dismissal 
was  bona  fide  and  really  on  such  grounds.''  \Mona- 
Amih,  C/.— There  are  mnch  better  cadcs  the  other 
way.] 

Burht^  Q.O.,  contra,  read  a  letter  of  7th  May, 
1862,  from  plaintiff  to  defendant—''  Dear  Sir— On 
yoor  giving  me  the  bill  the  last  Saturday  I  was  with 
you,  yon  sidd  to  me  to  settle  when  convenient.  I 
will  write  yon  shortly,  however,  as  at  present  I  am 
not  in  funds.  Mrs.  K.  had  a  small  account  against 
you,  dbc";  and  one  dated  July  19, 1862.*-"  In  reply 
to  yonr^s,  I  beg  to  say  I  sent  Mrs.  K*s.  account  for 
work.  I  have  been  nnwell.  I  have  also  had  keepers 
on  my  house  for  rent.  On  your  paying  me  my  last 
week's  wages  yon  very  kindly  said  I  might  suit  myself 
as  to  time  of  settling.  Do  yon  think  was  I  entitled 
to  anything  for  the  week  in  Dublin?  I  mention  these 
things  for  your  con»ideration,  and  wbh  your  view  of 
them  that  we  may  know  oar  relative  position,"  &c 
There  are  two  propositions.  As  to  the  contract,  the 
verdict  was  against  the  weight  of  evidence.  Chisholm 
contradicts  what  is  stated  about  the  first  agreement 
The  second  agreement  says,  *'  Upon  certain  teims  as 
to  payment  not  necessary  to  be  set  forth."  f  ifona- 
Aan,  C7.J'.-«Why  not  neoessary ;  but  because  the  other 
document  was  to  speak  for  itself?]  It  refers  to  pay- 
ment.] \(hnocamon  objected  that  the  letters  were  not 
on  the  judge's  notes  nor  in  the  certificate.]  They  were 
marked  by  the  registrar.  One  of  these  letters  was  in 
answer  to  a  letter  from  the  defendant,  telling  the 
plaintiff  that  when  he  left  he  owed  him  a  sum  of  i62 
10s.  8d.,  and  calling  upon  him  for  payment,  and  he 
makes  no  remonstrance  in  that  letter,  nevex  says, 
''Yon  have  dbmissed  me  before  the  time;  yon  owe 
me  for  wages,  and  for  dismissing  me  before  the  time." 
As  to  the  second  point.  The  plaintiff  admits  himself 
he  was  in  the  habit  of  drinking.  {Mtmahan,  CJ.-^ 
The  notice  you  gave  "  is  according  to  the  terms  of  the 
agreement"  That  is  quite  a  diffsrent  notice  from  what 
you  would  give  if  dismissing  him  for  drunkenness. 
Yon  need  not  have  given  him  any  notice  at  all.  Your 
lying  by  from  November  up  to  March  would  look  like 
an  admission  on  your  own  part  that  the  drunkenness 
was  not  such  as  would  disqualify.]  There  were  two 
means  of  putting  an  end  to  this  contract  If  the 
defendant  gave  the  plaintiff  the  benefit  of  a  month's 
notice,  does  it  follow  that  he  was  not  acting  upon 
drankoiness  as  the  gronnd?  [Keogh^  J. — Yon  ask 
thajuryto  believe  thai  it  was  for  drunkenness  yon 
dismissed  him,  though  yon  never  assigned  that  to  the 


man  himself  as  the  cause  in  the  notice.]  If  a  gentle- 
man fonnd  his  butler  drunk  when  he  went  home  he 
might  turn  him  out  on  the  moment;  but  if  he  says, 
"  Humanity  suggests  to  me  to  put  up  with  him  for  a 
month,  because  otherwise  hb  family  will  be  ruined, 
and  I  will  give  him  a  mouth's  notice,"  must  he  state 
in  the  notice  that  it  is  for  drunkenness?  That  is  a 
parallel  case. 

Concannon^  in  reply — The  defendants'  counsel  did 
not  read   the  letters   to   show  them  to  be  a   re- 
lease, but  to  convince  the  Court  as  a  jury  that  they 
were  inconsistent  with  a  hiring  for  a  year.    He  either 
knew  the  Uw  or  he  did  not     He  may  have  been  igno- 
rant that  he  was  entitled  to  a  month's  notice.     The 
real  cause  of  the  dismissal  was  the  language,  si^iposed 
to  be  abusive,  which  was  used  by  the  defendant, 
"  He  might  as  well  be  a  soldier  in  a  barrack,"  and  he 
then  said,  "  I  have  no  remedy  till  the  end  of  twelve 
months,  nor  have  yon  to  get  rid  of  me."     Is  it  likeij 
that  any  one  would  leave  Dublin  to  go  to  Ballina  at 
£2  lOs.  weekly  hiring?     [Monahan,  C.  J — We  do 
not  think  we  can  interfere  on  the  first  ground.    Spots- 
wood  V.  Barrow  (5  Ezch.,  1 10),  is  a  case  of  verj 
high  authority.     It  was  proved  that  the  man  had  mis- 
applied the  money,  and  it  was  proved  it  was  not  knoi^ 
to  the  master  at  the  time  of  the  dismissal  and  could 
not  have  been  the  ground,  yet  it  was  held  he  oonld 
dismiss  him.]     [^Chriatian^  J* — I  told  the  jury  that  if 
the  defendant  could  establish  the  fact  of  the  drunken- 
ness he  was  entitled  to  a  verdict  whether  he  knew  it 
or  not,  and  that  was  not  questioned  at  the  trial]    If 
a  paity  is  not  aware  of  the  cause  he  cannot  justify  by 
ex  post  facto  information.     [Monahan^  £7. /—-That 
is  the  very  thing  it  is  decided  be  may,  in  that  case,  in  5 
Exch.]  [^Keogh^  J. — Might  not  yon  more  fairly  contend 
that  as  he  did  not  rely  on  the  intoxication,  the  jury  did 
not  believe  the  intoxication  existed,  and  that  would  get 
yon  out  of  that  case  in  5  Exchequer.     Christian^ «/. 
— That  was  the  course  the  case  took  at  the  trial.] 
It  was  plain  to  the  jury  that  whether  he  was  dmnk  or 
not  the  defendant  condoned  the  drunkenness,  and 
dismissed  him  for  words  supposed  to  be  abusive  and 
which  were  not. — Cuasone  v.  Skinner  (1 1 M  and  W., 
1 61.)     [^Afonahan,  C,  J — You  are  going  on  danger- 
ous ground  if  you  show  he  did  not  know  of  the  dmn- 
kenness  that  would  justify  him  in  dismissing  him.] 
[C^rtsftan,  J. — ^The  jury  thought  that  notwithstand- 
ing all  these  witnesses,  yet  in  Mr.  Chishohn's  own 
view  the  intoxication  was  not  sufficient  to  incapacitate 
him  for  his  work,]     [^Monahany  C.  J. — Mercer  v. 
Hall  (5  Q.  B.  447),  would  be  a  stronger  case  for  yon. 
but  that  weift  on  the  form  of  the  pleading.     I  was 
surprised  at  the  law  of  that  case  m  Foster  and  Finlay- 
son, and  thought  it  must  have  gone  on  the  pleading, 
and  I  looked  at  the  note  and  found  that  it  did.     The 
other  case  in  5  Exchequer  is  always  referred  to.] 

Cur.  adv.  mdU 

Jan.  30. — MONAHAN,  C.  J. — This  case  comes  before 
the  Court  on  a  motion  for  a  new  trial,  because  the 
verdict  was  against  the  weight  of  evidence.  The 
action  was  brought  by  Kenny  against  Chisholm,  a 
master  Uulor.  The  plaint  says  that  be  was  hired  for  a 
year,  and  that  he  was  improperly  dismissed,  and  has 
sustained  damage.    The  defendant  pleaded  that  there 
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was  no  snch  thing  as  a  hiring  for  a  year,  bat  for  as 
long  as  the  parties  pleased.  There  b  a  farther  plea, 
the  substance  of  which  was,  that  on  several  occasions 
the  plaintiflf  was  intoxicated  daring  the  hoars  of  basi- 
ness.  The  Issues  settled  were  whether  these  pleas 
were  tme  In  sabstance  and  fact.  The  case  was  tried 
before  Christian  J^  at  the  last  assizes,  and  a  great 
portion  of  the  controversy  was  whether  there  was  a 
hiring  for  a  year  or  an  indefinite  period.  The  plain- 
tiffs case  was  that  it  was  a  written  contract  in  Dablin 
between  himself  and  the  defendant,  and  that  he  was 
hired  for  a  year;  that  he  went  down  to  Gastlebar  and 
a  farther  docament  was  signed,  which  I  hold  in  my 
band.  It  refers  to  the  previoas  agreement  without 
giving  the  sabstance  of  it,  and  states  the  rate  of  pay- 
ment; it  does  not  state  in  terms  the  period,  bat  it 
says  it  shall  be  competent  to  determine  by  giving  a 
month^s  notice.  The  defendant  admitted  there  was 
an  agreement,  hot  he  denied  that  it  was  for  a  year, 
and  said  it  was  for  an  indefinite  period.  Be  that  as  it 
may,  thejadge,  without  any  objeiction  being  suggested, 
held  that  if  the  agreement  had  been  in  fact  entered 
into  in  Dablin,  the  subsequent  one  did  not  alter  its 
being  a  huing  for  a  year.  The  substance  of  both 
would  be  a  hiring  for  a  year.  But  if  the  defendant's 
case  were  true  it  was  optional  to  determine.  There 
was  much  conflicting  evidence.  Tiie  jury  found  in 
£ivour  of  the  plaintii^  and  therefore,  that  there  was  in 
efiPect  a  hiring  for  a  year.  The  Judge  reported  that  he 
was  quite  satisfied  with  that  finding,  and  as  far  as  we 
can  form  an  opinion  we  are,  because  the  idea  of  soch 
a  hiring  is  more  likely.  In  the  course  of  the  alterca- 
tion which  gave  rise  to  hb  dbmissal,  the  plaintiff 
stated  that  there  was  no  power  to  diambs  him.  There 
b  no  ground  to  dbturb  the  verdict  on  that.  The 
matter  is  not  quite  so  clear  as  to  the  other  point 
The  allegation  was  that  he  was  intoxicated  on  several 
oecasions.  The  (hcts  appear  to  have  been  that  at  the 
end  of  five  months  there  was  a  trial  which  excited 
some  public  interest,  and  this  man  was  anxious  to  go 
to  the  mtul  car  to  get  a  report  of  the  trial.  The- 
master  asked  where  he  was  going.  He  said  he  was 
going  for  a  newspaper.  The  master  objected.  The 
man  said  it  was  a  great  hardship,  and  that  it  would 
be  better  to  be  a  soldier  in  a  barrack,  and  the  master 
said,  ^  You  have  the  remedy  in  your  own  hands,*' 
and  he  said,  *^  I  have  not."  Thftt  he  dismissed  him 
on  the  supposition  that  he  had  the  power  to  determine 
the  employment  at  the  will  of  the  party  on  the  terms 
contained  in  the  second  memorandum.  There  was 
no  substantial  difference  between  the  plaintiff's  and 
defendant's  evidence  on  this  point  There  was  no 
plea  that  it  was  for  impertinence  he  was  dismbsed. 
The  master  stated  that  on  several  occasions  before 
Christmas  he  did  observe  him  drunk ;  that  he  remonstrat- 
ed with  him,  and  that  the  man  promised  to  be  better 
behaved ;  that  in  January  a  customer  came  in,  and  he 
was  nnable  to  measure  him  from  actual  drunkennes?, 
and  the  master  had  to  do  it  himself.  But,  what  has 
some  reference  to  that  it  is  alleged,  that  Mr.  Chbholm 
stated  he  would  overlook  it  on  that  occasion.  He  does 
not  state  any  drunkenness  subsequent  to  that  month  of 
January.  There  were  3  or  4  witnesses  examined,  res- 
pectable men.  Several  deposed  to  having  seen  this 
man  drank  on  several  occasions.     There  is  evidence 


of  diUnkenness  subsequent  to  this  Id  Jan.  The  ques- 
tion was  left  to  the  jury  by  Christian,  J.  The  plea 
was  that  the  plaintiff  had  been  intoxicated  on  several 
occasions.  The  judge  says,  *'The  other  bsue  I  left 
to  them  on  the  evidence."  The  jury  found  that  he 
was  not  given  to  intoxication,  so  as  to  interfere  with 
his  capacity.  Neither  party  asked  an  issue  as  to 
whether  there  was  particular  drunkenness  subsequent 
to  January,  and  as  far  as  we  can  judge,  and  thejadge 
has  submitted  to  us  the  view  taken  by  the  jury  was, 
that  inasmuch  as  Chisholm  had  continued  thb  man 
up  to  the  month  of  March,  that  when  he  then  gave 
him  a  month's  notice,  the  jury  considered  the  master 
himself  thought  there  was  not  what  would  entitle  him 
to  dismiss  him  on  account  of  drunkenness.  The  jury 
do  not  seem  to  have  taken  the  wisest  way  of  looking 
at  it.  If  on  the  ground  of  being  against  the  weight 
of  evidence  we  were  to  set  aside  the  verdict,  it  would 
be  on  the  terms  of  the  party  paying  the  costs.  It  b 
not  our  opinion  that  it  was  necessary  for  Chisholm  to 
assign  the  drunkenness  for  a  cause.  If  found  as  a 
fact,  if  he  had  not  assigned  it  or  even  known  it,  it 
would  j  astiiy  the  dbmissaL 

Side  discharged. 


Court  of  €xc\^tqtttv. 

[Reported  by  Oliver  J.  Burke,  EBq.,Barrifter.at.LAwJ 

Godfrey  v.  Broderick. 

Mistake  of  arbitrator  no  ground  for  setting  aside  an 
award. 

Upon  the  face  of  an  award  an  expression  appeared 
which  was  construed  in  one  sense  by  the  taxing 
master^  but  in  a  different  sense  (as  it  appeared  by 
the  arbitrator's  certificate  subsequently  given  by  him) 
by  the  arbitrator  himself;  nevertheless  the  Court,  on 
motion  to  remit  the  award  to  the  arbitrator  for  his 
explanation^  rejused  to  interfere  with  the  interpre- 
tation put  by  the  taxing  master  on  the  expression 
used. 

This  case  came  before  the  Court  on  motion  by  the 
pbintiff,  that  the  taxing  master  be  at  liberty  to  allow 
certain  items  dballowed  by  him  in  the  taxation  of 
costs  in  an  action,  where  the  matters  in  dispute  between 
the  plaintiff  and  defendant,  the  costs  of  the  action,  and 
of  the  reference  and  award,  were  referred  to  an  arbitra- 
tor, who  accordingly  madehb  award,  whereby  he  found 
the  bsues  of  fact  for  the  defendant,  but  allowed  the 
plaintiff's  demurrer  to  certain  defences,  and  the  costs 
thereof  in  the  following  terms: — *'  I  accordingly  allow 
plaintiff's  demurrer  to  each  of  the  said  fourth  defences  to 
said  first  and  second  counts,  and  award  to  the  plaintiff 
the  costs  of  said  demurrers  up  to  and  inclusive  of  the 
costs  of  setting  down  samejor  argummt  in  the  Court 
ofExchequerf  but  not  further  or  otherwise,  and  I 
order  said  costs  to  be  paid  by  pbintiff  to  defendant, 
or  to  be  allowed  by  defendant  to  plaiptiff  out  of  the 
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costs  hereinafter  awarded  bj  me  to  be  paid  by  plain- 
tiff to  the  defendant'*  The  award  having  been  thus 
made,  the  costs  came  on  for  taxation  before  the  tax- 
ing master,  and  when  taxing  the  plaintiff's  costs  of 
the  demurrer,  he  declined  to  allow  the  oosts  of  briefs 
and  coansePs  fees  on  the  argament  of  said  demarrer, 
on  the  ground  that  the  costs  of  the  briefe,  and  also 
the  fees  to  oonnsel,  were  not  any  portion  of  **  the 
costs  of  setting  down  the  demarrer."  Application  was 
then  made  to  the  arbitrator  to  explain  his  award, 
when  he  gave  the  following  certificate — **  I  hereby 
certify  that,  by  the  award  made  in  this  action,  I  in- 
tended to  allow  the  plaintiff  all  costs  of  the  demarrer 
incarred  by  him  previons  to  the  case  coming  down 
for  trial;  bat  being  under  the  impression  (which  I 
am  informed  was  an  erroneous  one),  that  no  costs  had 
been  incurred  since  the  demarrer  was  set  down,  I  al- 
lowed the  following  words  to  stand  in  the  draft 
award  furnished  me  by  the  defendant,  that  is  to  say, 
*  up  to  and  inclusive  of  the  costs  of  setting  down  the 
same  for  argument  in  the  Court  of  Exchequer,  but 
not  further  or  otherwise,'  and  I  thought  that  these 
words  were  introduced  to  prevent  the  pkintiff  from 
ascribing  any  part  of  the  costs  of  the  hearing  before 
me  to  the  demurrer,  which  was,  in  fact,  argaed  be- 
fore me."  Application  was  now  made  '^that  the 
taxing  master  be  at  liberty  to  allow  the  briefit  and 
fees  to  counsel  for  the  argument  of  the  demurrer,  or 
that  it  be  referred  back  to  the  arbitrator  to  amend  his 
award  m  relation  to  said  costs  pursuant  to  his  certi- 
ficate." 

J^a,  in  support  of  the  motion,  referred  to  Russell 
on  Arbitration,  p.  677. 

O'Biordanj  contra. — The  arbitrators  having  once 
made  an  award,  it  cannot  be  subsequently  altered, 
neither  can  the  certificate  of  tJie  arbitration  be  of  any 
avail,  and  so  it  was  held  in  Leggo  v.  Young  (16  Bi.  G. 
&  Scott,  626).  In  Hodghinson  v.  Femie  (3  a  B.,  N. 
S.,  189)  it  is  said  that  the  decision  of  an  arbitrator, 
whether  a  lawyer  or  a  layman,  is  binding  on  the  par* 
ties  both  in  matter  of  Uw  and  fact  There  a  verdict 
was  taken  for  the  plaintiff,  sabject  to  the  award  of  an 
arbitrator  cw  to  the  amount  oj  damages^  and  his  award 
included  an  amount  of  damages  which  (it  was  as- 
sumed) the  plaintiff  was  not  entitled  to  legally  in  the 
action,  yet  nevertheless  the  Oourt  refbsed  to  interfere. 
Misconduct  alone  on  the  part  of  the  arbitrators  will 
induce  the  Court  to  interfere  with  the  award. — Hall 
r.  Hinds  (2  M.  &  G.,  847).  PhiUips  v.  Emna  (12 
M.  &  W.,  309)  was  an  action  for  goods  sold,  &a,  to 
which  the  defendant  pleaded  a  set-off.  Having  been 
referred  to  arbitrators,  the  defendant  admitted  that  the 
plaintiff  had  a  claim  against  him  for  £82  3s.  8d.  for 
goods  sold,  &c.,  and  for  £119  7s.  4d.,  the  preduceof 
the  plaintiff's  goods  sold  by  him  under  a  distress  for 
rent,  which  sums  together  exceeded  the  entire  set-off 
.  claimed  by  the  defendant.  The  arbitrator,  omitting  by 
mistake  the  £1 19  7s.  4d.  admitted  to  be  due  by  the 
pluntiff,  awarded  that  the  defendant's  set-off  amounted 
to  £100  Os.  6d.,  and  thereby  exceeded  the  plaintiff's 
damages,  which  he  assessed  at  £94  13s.  4d.  It  ap- 
peared by  the  affidavits  that  on  the  error  being  pointed 
out  to  the  arbitrator  he  admitted  it,  and  requested  the 
defendant  to  allow  him  to  re  consider  his  award  upon 
the  evidence  before  him,  which  the  latter  refused. 


The  error  did  not  appear  on  the  face  of  the  awards 
nor  did  the  arbitrator  make  any  affidavit.  The  Conrt* 
under  these  circumstances,  refused  to  set  aside  the 
award,  adhering  to  the  general  rule  that  the  mistake 
of  the  arbitrator  is  no  ground  for  setting  aside  an  award. 
—CUary  v.  Ckary  (10  I.  C.  L.  R.  329).  In  that  caae 
it  was  held,  upon  appeal  from  an  order  by  a  judge  In 
Chamber,  remitting  the  award  to  the  arbitrator  for 
amendment,  that  the  award  not  being  void  on  the 
face  of  it,  should  not  be  remitted  to  the  arbitrator  for 
amendment. 

PiooT,  C.B. — ^We  cannot  grant  this  motion;  the 
arbitrator  has  made  use  of  an  expression  in  a  sense 
which  the  taxing  master  did  not  understand,  or  at 
least  it  was  construed  hi  another  sense  by  lunu  The 
arbitrator  in  his  award  states  expressly  his  intention 
was  to  apportion  the  oosts  between  the  parties;  and 
he  awards  the  oosts  of  the  pUdntiff's  demurrer  up  to 
a  certam  stage  of  the  case  to  the  pliuntiff.  The  taxing 
master  understands  that  to  mean  setting  down  the  de- 
murrer for  argument.  There  is,  however,  a  well-esta- 
bUshed  rule,  that  the  mistake  of  the  arbitrators  is  no 
ground  for  setting  aside  an  award.  If  parties  select  the 
tribunal  of  arbitration,  they  must  accept  all  its  conse- 
quences. In  PhUlips  V.  Evana  a  manifest  injustice 
was  done,  yet  the  Court  would  not  interfere. 

Motion  rtfimd  toith  co8U» 


Court  of  SI)imfraU|f. 

CliporUd  by  WUlioa  Ghamnty,  Es^i  ^aniitwaiLLmr.] 
Tai   ROTHSAT   CSMUL 

Salvage^Signal  of  DiatresS'^Costa. 

InthiaeaaewherethereuHU  no  personal  HA  or  any  dm- 
ger^  hut  which  was  an  ordinary  salvage  service 
performed  with  skilly  good  conduct  and  complete 
success  to  a  vessel  in  imminent  peril  of  being  tataUy 
lost^  the  Court  awarded  to  the  salvors  a  sum  of  £375 
or  "  one  fourth'*^  of  the  admitted  value  and  oosts^ 

This  was  a  suit  instituted  by  the  registered  owners  of 
*'  The  Holyrood,"  a  screw  steamer  of  533  tons  burthen 
and  100  horse  power.  Captain  Fudge,  the  property  of 
*^The  London,  Limerick,  and  Liverpool  Steam  Ship 
Co."  against  the  river  steamer  '*  Rothsay  Castle,"  of  Glas- 
gow, the  property  of  ^  The  Oriental  and  Inland  Steam 
Co."  William  C.  Mahon,  master,  to  recover  compensa* 
tion  for  salvage  services  alleged  to  have  been  rendered  to 
the  impugnant  vessel  a  few  miles  off  the  Tuskar  upon 
the  South  East  coast  of  Ireland.  The  impugnant  vessel 
including  stores,  &C.,  was  admitted  to  be  worth  J^1500, 
and  one  half  that  amount  was  claimed  for  salvage. 
The  salving  vessel  and  cargo  were  stated  to  be  worth 
£16,800.  The  case  was  by  consent  heard  viva  vocc^ 
and  the  facts  appear  fully  in  the  judgment  of  the  Court. 
Doctors  Toumsend  and  Chaiterton,  Q.C.,  for  the 
salvors.— It  was  a  case  of  merit,  and  deserved  the 
m  arked  approbation  of  the  Court  which  should  award 
at  least  one-half  the  value  of  the  property  saved. 
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They  cited  The  M^Hin  Luther  (Swa.  Rep.),  and  The 
Barklay  (Swa.  Rep.) 

Doctor  OMon  and  Elringfon  for  the  Rothsay 
Castle. — No  doabt  aervices  were  readered  aad  shoal  J 
be  piud  for,  bat  the  amoant  daimed  was  most  exor- 
bitant 

JoDOB  Eellt — This  case  has  been  spread  oat  in 
the  pleadings  perfectly  free  from  exaggeration,  and 
spoken  to  on  both  sides  so  as  to  assist  the  Goart  very 
materially.  No  qaestion  of  law  has  arisen,  and  the  single 
dnty  devolved  npon  the  Gonrt  is,  to  ascertain  what 
amount  of  compensation  shonld  be  awarded  to  the  peti- 
tioners for  the  services  proved  by  the  evidence  to  have 
been  rendered  by  them.  That  evidence  U  singalaily  cor- 
roborative, presenting  one  usiiform  narrative,  withoat 
contradiction  by  witnesses  at  either  side  npon  any  maferial 
point  The  Rothsay  Castle  it  appears,  is  a  long  river 
ataamer,  intended  for  inland  navigation  in  India,  and 
early  in  November  last  was  stripped  of  her  engines 
and  machinery  and  rigged  as  a  three-masted  schooner 
to  proceed  to  Calcutta  nnder  canvass,  ths  company 
who  owned  her  having  deemed  that  the  moat  advisable 
course,  her  boiler  and  steam  machinery,  having 
been  shipped  for  the  same  destination  in  the  Earl  of 
Lincoln.  For  the  purpose  of  avoiding  the  delays  of 
the  Channel  navigation,  the  Rothsay  Castle  had  been 
towed  from  Lamlash  to  Queenstown;  and  then,  on  the 
]  :Uh  of  November,  from  the  ktter  harbour  to  the  Old 
]  lead  of  Kinsale,  for  the  purpose  of  giving  her  a  good 
offing.  Scarcely  had  she  been  cast  off,  and  made  a 
little  to  westward  of  Cape  Clear,  when  the  wind  came 
on  to  blow  heavily  from  S.W.,  and  by  W.  to  N.W., 
and  she  was  brought  round  to  run  up  channeL  The 
next  day  the  step  of  the  foremast  gave,  and  the  weather 
became  so  thick  and  dark,  the  master  could  not  tell 
where  he  was — he  was  unable  to  take  an  observation, 
and  his  expression  is,  "  He  was  pnazled  to  know 
where  he  was  going,  it  was  so  dark  and  thick,  and  the 
vessel  was  drifting  like  a  bladder  on  the  water."  At 
this  most  embarrassing  juncture,  the  crew,  refusing  to 
work,  came  aft,  and  insisted  on  the  master  making  for 
the  nearest  port.  He  asked  them  to  give  him  one 
day's  time  to  see  if  it  would  clear,  and  thus  matters 
then  stood.  Through  the  course  of  that  night  an 
American  vessel  passing  him,  the  master  endea- 
voured to  make  sail  afttsr  her,  and  threw  out  signals, 
but  she  passed  on  unheeding  him.  The  next  morning 
it  cleared,  when  he  found  himself  off  the  coast ,  of 
Waterford,  instead,  according  to  his  own  calcukition,  of 
being  to  the  west  of  Cork ;  haviug,  to  use  bis  own  words, 
made  more  way  than  he  anticipated  to  leeward — in  plain 
haigoMSSf  having  drifted  upwards  of  fifty  miles  to  east- 
waid  of  his  then  intended  porU  At  this  momeat  of  time, 
▼ia.,  noon  on  Thursday,  the  Holyrood  screw  steamer,  on 
her  voyage  from  Liverpool  to  Limerick,  with  a  valu- 
able cugo,  had  passed  the  Tuskar,  sighted  the  Roth- 
Bay  Castle,  then  distant  about  seven  miles,  and  seeing 
her  ensign  union  downwards,  at  once  shaped  her 
course  to  come  up  with  her  to  assist  her.  The  posi- 
tion of  the  Rothsay  Castle  was  then  sufficiently  peril- 
ous, the  Saltees  being  under  her  lee,  the  strong  current 
of  the  flood  tide,  which  was  then  making,  settmg  fast 
towards  them;  and  the  Hook,  the  entrance  to  the 
only  harbour  available,  full  eight  miles  to  the  north, 
the  wind  blowing  nearly  a  gale  from  W.N.W*,  and  a 


heavy  sea  rolling,  the  foremast  of  the  vessel  herself 
diiiabled,  and  her  crew  terrified  and  mutinous.  The 
evidence  of  the  master  is,  that  he  could  not  havo 
cleared  the  Saltees:  and  the  evidence  of  the  other  wit- 
nesses is,  that  he  could  not  have  fetched  the  Hook. 
The  Holyrood  having  hailed  her,  was  asked  to  tow 
her  to  the  nearest  port,  yet  for  that  purpose  the  mas- 
ter of  the  Rothsay  admitted  he  had  not  on  board  a 
rope  sufficiently  strong.  That  want  was  speedily 
supplied  by  the  vigour  of  the  master  of  the  Holyrood, 
who,  after  two  ineffectual  attempts,  one  of  them  not 
without  personal  risk  to  himself,  succeeded  in  getting 
his  own  towline  made  fast  to  the  Rothsay  Castle  and 
the  vessel  herself  in  tow.  The  Holyrood  then,  aban- 
doning the  farther  prosecution  of  her  own  voyage, 
turned  back,  towing  the  Rothsay  Castle  on  towards  the 
Hook,  and  then  up  the  river  to  Passage,  where,  after 
a  labour  of  about  five  hours,  and  a  traverse  of  about 
nineteen  miles,  she  left  her  at  anchor  in  perfect  safety. 
The  master  of  the  Rothsay  Castle— the  best  witness 
on  the  point — made  no  secret  of  his  sense  of  that 
providential  rescue,  having  said  to  the  master  of  the 
Holyrood,  <*  that  hd  thanked  him  for  saving  his  life 
and  his  ship,''  and  to  the  witness  Philips,  that  it  was 
*'a  lucky  thing  he  had  met  the  Holyrood,  or  he  did 
not  know  where  he  would  be  then.^  An  occurrence 
which  took  place  but  a  few  hours  later  that  same 
evemng,  gives  particular  force  to  those  last  expres- 
sions. The  wind  had  been  blowing  strong,  nearly  a 
gale,  during  the  morning,  but  that  night  it  increased  to 
an  entire  gale.  The  words  j  ost  referred  to  had,  therefore, 
fearful  and  substantial  import;  as  had  this  disabled 
schooner  not  met  with  her  salvors  then  and  there,  she 
must,  under  the  drcumstances,  have  been  driven  on 
the  Saltees,  for  she  had  not  sufficient  ground  tackle, 
even  had  she  had  the  ground,  to  ride  out  that  gale  at 
anchor.  From  that  great  peril  her  rescue  was  com- 
plete; and  here  is  the  first  element  of  salvage  proper. 
It  does  not  appear  to  the  Court  that  so  great  a  merit 
is  diminished,  because  it  has  been  accomplished 
without  loss  of  life  or  limb  to  the  salvors.  At  the 
same  time,  it  is  not  to  be  denied  that  it  might  be  en* 
hanced  by  such  undesirable  accompaniments,  not  in 
its  intrinsic  value  to  the  owner  of  the  rescued  pro- 
perty, but  in  the  amount  of  the  reward  then  so  justly 
to  be  increased  by  the  salvors.  The  time  occupied 
was  short,  but  was  effiMtive,  and  all  the  more  so  when 
the  change  of  weather  that  night  is  borne  in  mind. 
The  Court  in  all  such  cases  will  ever  keep  in  view  the 
fkct,  that  steampower-^-die  cause  and  the  forerunner 
of  so  many  important  and  beneficial  changes  in  all 
things  connected  with  its  influences — ^has,  in  regard 
of  salvage,  effected  two  great  boons  in  favour  of 
navigation  and  the  world  of  commerce— namely, 
the  saving  of  human  life  and  property,  with  nearly 
entire  immunity  and  with  almost  certain  success.  The 
petitioners  in  this  case  are  the  owners  of  a  steamer  of 
high  value,  and  were  the  carriers  at  the  time  of  a  fuH 
cargo — all  was  risked  in  the  service  in  question,  and 
the  voyage  itself  delayed.  These  in  themselves  are 
ingredients  ia  their  favour,  and  are  to  be  wdghed 
along  with  and  against  other  drcumstanoes.  The  ad- 
mitted value  of  the  Rothsay  Castle  and  her  stores  is 
£1500,  and,  according  to  the  law  of  salvage,  a  just 
proportion  of  that  sum— just  to  owners  equally  aa 
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Balrors — is  now  to  be  awarded.  The  Goort,  then 
estioiating  the  services  of  the  salvors  in  this  case,  bn 
as  ordinary  services  in  respect  of  personal  risk  or  dar' 
ing,  or  of  labour,  and  in  regard  of  the  object  achieved, 
that  it  was  achieved  with  skill,  good  conduct;  and 
complete  success — keeping  also  befbre  it  the  policv  of 
enconraging  in  such  enterprizes  the  aid  and  co-opera* 
tion  of  great  ateampacket  companies,  will  awani  to 
the  petitioners  one-fourth  of  the  value  of  this  vessel 
and  her  stores,  being  a  sum  of  £375*  with  the  costs 
of  suit. 

Proctor  for  the  petitionan^Mr.  Hamartoo,  Q.P. 
Pruotor  for  tbo  defoodanU— Mr.  Loo. 


C^ourt  of  C^aucrrt). 

[Kepraled  by  OUver  J.  Burkfl,  Eaq.,  BarrfaiUr-At-Law. 

P£TTY  Bag  Side. 
Thi  Queen  v.  Swan.  ^iVoi;.  26. 
Motions  on  the  Petty  Bagnde  of  the  Court  of  Chan- 
cery must  be  made  in  term. 
The  Petty  Bag  aide  of  the  Court  of  Chancery^  ia  not  a 
court  of  common  law  within  the  meaning  of  the 
Common  Law  Procedure  Ad, 

William  Croker  King  moved  for  an  order  to  substi- 
tute service  of  a  writ  of  scire  facias,  tested  on  th« 
]2th  November,  1864,  on  Joseph  Swan,  who  is  living 
out  of  the  jurisdiction,  bj  serving  same  on  John 
Faris,  and  bj  transmitting  a  copy  of  said  scire 
facias,  and  of  the  order  bj  a  registered  letter  ad- 
dressed to  Joseph  Swan,  17  Red  Lion  Square,  London. 
IThe  Lord  Chancellor. — I  fear  I  cannot  entertain 
this  motion  to  day ;  it  is  a  term  motion  and  should 
Lave  been  moved  yesterday,  the  last  day  of  term ; 
this  is  an  application  on  the  law  side  of  the  Court; 
and  the  Court  has  no  jurisdiction  to  hear  it  ont  of 
term.]  The  motion  is  at  the  common  law  side  of  the 
Court ;  and  the  Common  Law  Procedure  Act  enables 
the  Common  Law  Courts  to  sit  and  dispose  of  business 
out  of  term,  and  the  Petty  Bag  side  of  this  Court 
is  a  Court  of  Common  Law,  and  therafore  your  lord- 
ship has  discretion  to  entertain  this  motion. 

Tu£  Lord  Chancellor. — I  do  not  consider  the 
Petty  Bag  side  of  the  Court  of  Chancery  is  a  Common 
Law  Court  within  the  meaning  of  the  Act. 


UoUst  Court. 

CRcpoctod  by  John  Momoe,  Eiq.,  Barrttter.aM  aw.l 

The  Attornet-General,  at  the  relation  op  the 
Provost,  Fellows,  and  Scholars  of  TfiiNiTr 
College,  Dublin;  and  the  said  Provost,  Fel- 
lows, AND  Scholars  of  the  said  College  v.  The 
King  and  Queen's  College  of  Physicians  in 
Ireland.— Jan.  15,  17,  19,  21,  ^  22. 

Authority  to  grant  medical  degrees — Jurisdiction 
Parties. 

Where,  hy  the  charter  of  the  College  oj  Physicians, 
powers  were  given  to  the  president  and  fdlows  to 


make  such  statutes^  decrees,  and  ordinances,  for  the 
regulation  oJ  the  faculty  ofphync,  as  to  them  might 
seem  necessary,  and  to  grant  testimonials  to  aU 
candidates  presenting  themselves  for  examination^  tMS 
they  might  seem  entitled  to  reeive  them — ^Held,  thai 
this  did  not  imply  the  power  to  grant  degrees,  emd 
that  between  a  license  and  a  degree  there  was  a 
well-recognized  distinction. 

Held  also,  that,  in  case  any  corporate  or  other  body 
usfirp  the  privilege  of  granting  degrees  without  eo^ 
press  authority,  proceedings  are  properly  taken  in 
the  name  of  the  Attorney- QeneraL 

Bed  qnsre,  whether  one  body  to  whom  the  privilege 
has  been  granted,  can  file  a  bdl  against  another 
body  which  has  usurped  such  privilege,  without 
hoping  first  established  its  right  at  law. 

The  petitioii  in  this  case  was  in  the  nature  of  an  in* 
formation  and  bill      In  1592,  letters  patent  were 
granted  by  Queen  Elizabeth,  whereby  the  provost, 
fellows,  and  scholars  of  Trinity  College  were  incorpo- 
rated, and  the  College  establibhed  as  the  mother  of  a 
university,  for  the  instruction  of  stndenfs  in  the  arts 
and  faculties.     It  was  therein  ordained  that  no  one 
should,  in  any  other  place,  make  public  profession  o£^ 
or  teach  the  liberal  arts,  within  the  kingdom  of  Ire- 
land, without  special  license  from  the  Crown,  and  it 
was  enacted,  that  the  students  in  the  said  College 
should  have  the  liberty  and  privilege  of  obtaining  the 
degrees  of  bachelor,  master,  and  doctor,  after  suitable 
periods,  in  all  the  arts  and  facnlties.     These  letters 
patent  were  somewhat  modified,  but  in  the  main  oon- 
fii-med,  by  the  charter  granted  by  Charles  I.  in  1637. 
Since  the  granting  of  these  letters  patent,  the  provodt 
and  fellows  used  and  enjoyed  the  privilege  thus  ecu* 
ferred  on  them,  and,  amongst  others,  granted  degrees 
in  the  faculty  of  medicine  to  candidates  who  had  com- 
plied with  the  regulations  of  the  College,  and  paid  the 
required  fees.   Graduates  obtaining  snch  degrees  were 
styled  respectively  bachelors  and  doctors  of  medicine, 
and  were  entitled  to  use  respectively  the  initial  letters, 
M.B.  and  M.D.,  these  degrees  and  initial  letters  being 
by  law  and  usage  confined  to  those  who  had  obtained 
a  degree  of  that  rank  in  any  of  the  arts  and  faculties. 
Since  the  granting  of  these  letters  patent,  the  provost 
and  fellows  of  Trinity  College  were  the  only  body  who 
had  the  privilege  of  granting  degrees  in  Ireland,  till 
the  establishment  of  the  Queen's  University  in  1 850, 
and  it  was  required  by  them  that,  in  order  to  obtain 
the  degree  oi  doctor  of  medicine,  the  candidate  should 
have  previously  graduated  in  the  faculty  of  arts,  and 
gone  through  a  course  of  instruction  in  the  College^ 
with  that  view,  lor  a  period  of  five  years,    in  the 
earlier  part  of  the  seventeenth  century  the  provost  and 
fellows  of  Trinity  College  granted  to  one  John  Steame, 
a  doctor  of  medicine,  a  fellow  of  the  College,  the  nsa 
of  certain  premises,  then  called  Trinity  Hall,  for  the 
sole  and  proper  use  of  physicians.      Subsequently,  on 
the  8th  of  August,  1667,  letters  patent  were  granted 
by  Charles  11^  whereby  John  Stearne  and  several 
other  persons  therein  named  were  erected  and  formed 
into  a  corporation,  by  the  name  of  the  President  and 
Fellows  of  the  College  of  Physicians  in  DnbHn.'    To 
the  provost  and  fellows  of  Trinity  College  was  given 
the  right  of  choosing  the  president  of  the  College  of 
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Phjsictaiis  from  amoog  iU  members,  and  of  electiog 
into  the  membei-sblp  of  the  said  College  of  Physicians 
8och  persons  practising  medicine  as  they  should  consi- 
der fitted  therefor.     It  was  farther  thereby  provided, 
that  within  the  city  of  Dublia,  and  seven  miles  there- 
from on  all  sides,  no  person  should  practise  the  faculty 
of  medicine  without  haviug  been  admitted  to  it  by 
letters  testimonial  under  the  seal  of  the  said  College 
of  Physidans.      In   1692  these  letters  patent  wera 
surrendered,  and  new  ones  granted,  whereby  Doctor 
Patrick  Dun  and  thirteen  others  wei*e  incorporated 
under  the  title  of  the  President  and  Fellows  of  the 
King  and  Queen*8  College  of  Physicians  in  Ireland. 
It  was  pr&vided  by  this  charter  that  the  follows  of  the 
said  College  should  be  choseu  out  of  the  most  learned 
and  experienced  physicians,  who  should  have,  before 
that  time,  been  examined  and  approved  of  by  the  said 
College,  and  that,  at  a  meeting  to  be  held  in  their 
Common  Hall,  the  presidents  and  fellows  for  the  time 
being  should  elect  any  one  or  more  of  such  eminent, 
learned,  and  experienced  physicians  to  be  a  fellow,  or 
fellows,  of  the  said  corporation  in  the  place  or  places  of 
so  many  of  the  said  fellowsof  the  said  College  asshould 
then  be  dead  or  removed.    The  letters  patent  further 
contained  a  deiegation  of  general  powers  and  authorities 
to  the  said  College  of  Physicians,  authorbing  them  to 
make  wholesome  and  reasonable  laws,  ordinances,  and 
constitutions,  binding  on  themselves  and  their  succes- 
son,  for  the  redress  of  abuses,  and  the  proper  ma- 
nagement of  the  corporation.    They  further  contained 
a  prohibition  forbidding  any  person   thenceforth  to 
exercise  the  faculty  of  physic  within  the  city  of  Dub- 
lin, or  seven  miles  from  it,  unless  he  should  have  been 
first  admittei,  or  licensed  to  do  the  same  by  the  pret 
sident  and  fellows  of  the  said  College.     Jurisdiction 
was  also  given  them  over  all  physicians,  and  apothe- 
caries, and  druggists,  within  the  same  limits,  and  pro- 
vision was  made  for  licensing  persons  desirous  to  prac- 
tise physic  beyond  those  limits,  to  whom  the  College 
was  authorised  to  give  Utters  testimonial    The  letters 
patent   farther  contained  the  following  provision— 
**  That  no  person  or  persons  whatsoever,  except  he 
or  they  be  a  graduate  or  graduates  iu  physic  in  one  of 
the  Universities  of  Cambridge,  Oxford,  or  Dublin, 
which  have  of  hath  accomplished  all  things  from  his 
or  their  favour,  without  any  grace,  shall,  do,  or  may, 
fixHn  henceforth  exercise  or  practise  in  the  said  art  or 
faculty  of  physic  in  any  part  or  parts  of  this  our 
realm  of  Ireland,  withont  our  said  city  and  limits 
aforesaid,  until  he  or  they  respectively  shall  be  exa- 
mined and  approved  of  as  aforesaid,  and  have  and  re- 
ceive a  testimonial  thereof,"  under  pain  of  incurring 
certain  penalties  to  the  College  of  Physicians.    **  Pro 
▼ided  always,  that  all  graduates  in  physic  in  the  Uni- 
▼ersity  of  Dublin,  having  performed  their  full  acts, 
shall  from  time  to  time,  upon  their  application,  be 
immediately  admitted  into  the  College  of  Physicians 
in  Dublin,  without  farther  examination,  he  and  they 
paying  the  usnal  fbes.*'     This  proviso  was  repeated 
by  Stat.  40  Geo.  3,  c.  84.     At  a  meeting  of  the  King 
and  Queen's  College  of  Physicians  in  October,  1695, 
three  years  after  the  granting  of  the  charter,  the  fol 
lowing  order  was  made — **  That  whosoever  is  to  be  a 
fellow  of  this  society  is  first  to  be  admitted  doctor  of 
physic  m  the  University  of  Dublin,  on  acoouut  that 


there  is  entered  in  the  registry  of  the  said  University 
an  order,  that  whoever  takes  a  degree  in  the  ifaculty 
of  physic,  do  give  timely  notice  to  the  president  and 
fellows  of  the  King's  and  Queen*s  College  of  Physi- 
cians, that  they  may  be  present  at  the  performance  of 
the  exercises  and  acts,  to  make  a  judgment  accordingly 
whether  they  be  duly  qualified  for  such  degrees."  The 
College  of  Physicians,  acting  under  their  charter,  were 
in  the  habit  of  holding  public  examinations,  and 
granting  letters  testimonial  to  successful  candidates  ia 
the  following  form — **  Omnibus  ad  quos  liters  pr»- 
sentes  pervenerint  salutem.      Nos,  Preses  et  Socii 

Collegii  Medicorum  Regis  et  Regins  nibernii 

quum  examinatione  solemn!,  de  more  insti- 


tnti,   se  doctum  et  rei  medicn  peritum   probasset, 
Ucentiam  medicinoB  exercends,  quamdiu  se  bene  ges- 
sei'it,  legibusque  hajosse  Collegii  obtemperavei  it  plena 
quantum  in  nobis  est,  permisimus  et  auctoritate  Regia- 
rum  chartarum  nobis  in  istum  fioem  coucessum,  confir- 
ms vim  us,  quod  &igiUo  nostro  communi  affixo,  et  uomiul- 
bus  uostris  subscriptis  testanmr.*'  In  1860  the  College 
of  Physicians  published  the  following  advertisement  in 
the  daily  papers — "  The  College  of  Physicians,  hav- 
ing had  before  them  the  opinion  of  the  Attorney-Ge« 
neral  for  Ireland,  and  the  Solicitor-Qcneral  for  Eng- 
land, that  the  fellows  and  licentiates  were  legally  en- 
titled CO  the  degree  and  title  of  doctor  of  medicine, 
and  that  they  were  legally  entitled  to  embody  such  in 
their  diploma,  have  adopted  the  following  form  into 
their  bye-laws^*  We,  the  president  and  fellows  of  the 
King  &  Queen's   College  of  Physicians  in    Ireland, 
haviug  duly  and  deliberately  examined  A.  B.  in  tlie 
principles  and  practice  of  medicine  and  the  accessory 
sciences,  and  having  found  him  well- versed  therein, 
do,  by  these  presents,  grant  to  him  license  to  practiso 
in  the  faculty  of  physic,  and  do  certify  that  he  has 
obtained,  and  is  hereby  entitled  to,  the  degree,  title, 
and  qualification  of  doctor  of  medicine,  aud  licentiate 
of  the  College.     In  testimony,' '*  &c     In  1862  this 
form  was  changed,  and  the  following  form  of  diploma 
wus  substituted — '*  We,  the  president  and  fellows  of 
the  King  and  Queen's  College  of  Physicians  in  Ire* 
land,  having  duly  and  deliberately  examined  A.  B.  in 
the  principles  and  practice  of  medicine,  aud  the  acces- 
sory  sciences,    and   having   found    him   well-versed 
therein,  grant  him  a  licence  to  practise  in  the  faculty 
of  physic  aud  do  certify  that  he  has  obtained,  and 
is  hereby  entitled  to,  the  title  of  doctor  of  medicine, 
and  the  qualification  of  licenciate  of  said  college.     In 
testimony  wiiereof,"  &c«      The  petitioners  submitted 
that  the  order  of  October,  1695,  was  stroug  evidence 
to  show  that  at  that  period  the  College  of  Physticians 
did  not  claim  any  right  or  privilege  of  granting  de- 
grees, or  of  admitting  to  the  title  of  doctor  of  medicine 
independently  of  the  said  University  of  Dublin  ;  that 
the  letters  testimonial  did  not,  in  any  manner,  purport 
to  confer  upon  the  person  •to  whom  the  same  were 
granted,  any  degree  or  any  right  to  use  the  title  of  ' 
doctor,  or  to  append  the  letters  M.D.  to  theur  names; 
that  the  variation  in  the  last- mentioned  form  of  certi- 
ficate was  merely  a  colourable  attempt  to  avoid  the 
use  of  the  word  **  degree,"  while  it  purported  to  confer 
a  title  and  degree  in  medicine.    The  Attoruey-Gen  ral, 
by  way  of  information,  submitted  that  the  grautioi^  ot 
admissions  testimonial  or  diplomas  in  the  forms  set 
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forth,  or  any  fonn  analogooB  thereto,  wherebj  the 
title  or  degree  of  doctor  of  medicine  was  purported  to 
be  conferred  bj  the  said  Ck)llege  of  Physiciaos,  npon 
the  persons  to  whom  the  same  were  granted,  was  an 
act  in  excess  of  the  corporate  power  vested  in  the  said 
college  by  their  charter;  the  right  to  grant  degrees 
being  vested  in  snch  bodies  only  to  whom  snch  power 
has  been  granted  expressly  by  the  Crown,  as  the 
fountain  of  all  honour:  that  itwonld  be  a  mischievous 
and  dangerous  practice,  and  one  tending  to  lower  the 
standard  of  attainments  in  the  arts  and  sciences,  to 
permit  a  public  body  not  anthorised  by  their  charter, 
to  grant  degrees  in  any  of  the  arts  and  sciences,  or  to 
grant  testimonials  and  certificates  purporting  to  give 
the  holders  thereof  the  right  to  assume  the  titles 
which  weie  by  law  and  usage  recognized  as  belonging 
to  graduates  of  a  university  in  the  said  arts  and 
sciences:  that  by  so  doing  the  College  of  Physicians 
were  assuming  to  themselves  the  exercise  of  the  pre- 
rogative of  the  Crown.  The  Provost  and  Fellows  of 
Trinity  College,  the  petitioners,  submitted  that  the 
number  of  candidates  presenting  themselves  for  de- 
grees in  the  University  of  Dublin,  and  consequently 
the  amount  of  fees  received  would  be  greatly  dimi- 
nished in  the  event  of  the  said  College  of  Physicians 
being  suffered  to  grant  titles  purporting  to  be  degrees 
or  testimonials  in  the  form  aforesaid,  without  requiring 
the  candidates  previously  to  undergo  any  university 
education,  or  obtain  a  degree  in  arts.  The  petition, 
therefore,  prayed  for  a  decree  declaring  that  the  King 
and  Queen's  College  of  Physicians  were  not  legally 
authorized,  by  virtue  of  their  charter  or  otherwise,  to 
admit  any  person  to  the  degrae  of  doctor  of  medicine, 
or  to  grant  or  issue  any  license,  diploma,  or  letters 
testimonial,  purporting  to  admit  to  the  degree  of  doc- 
tor of  medicine  the  person  cr  persons  to  whom  the 
same  might  be  granted,  or  certifying  by  snch  license 
or  diploma  that  such  person  or  persons  were,  by  virtue 
thereof,  entitled  to  the  degree  of  doctor  of  medicine,  or 
purporting  to  give  the  persons  to  whom  such  letters 
testimonial  were  granted  the  right  or  privilege  to  use 
the  title  of  doctor  of  medicine  or  the  initial  letters 
M.D.,  and  an  injunction  was  prayed  for  accordingly. 
To  this  information  and  petition  the  respondents  put 
in  an  answering  affidavit,  sworn  by  Lombe  Atthill, 
Esq.,  Registrar  of  the  College  of  Physicians.  They 
relied  on  the  several  charters  granted  by  Charles  II. 
and  William  and  Maiy,  and  the  statutes  in  that  behalf 
regulating  and  defining  the  powers  and  authority  of 
the  college.  They  denied  that  the  first  charter  was 
surrendered,  and  submitted  that  it  remained  in  full 
force,  so  for  as  the  second  charter  was  not  repugnant 
thereto  or  Inoonsbtent  therewith.  They  averred  that, 
for  the  last  two  hundred  years,  the  several  persons 
who  had,  from  time  to  time,  received  their  diploma, 
or  letters  testimonial,  anthorixing  them  to  practice 
physic,  had  been  publicly  known  or  designated  as 
doctors  of  medicine  and  doctors  of  physic,  and  that 
they  were  so  called  and  recognized  in  and  by  several 
public  Acts  of  Parliament;  and  that  such  distinction 
and  title  were  an  important  part  of  their  qualification 
aud  privilege.  They  denied  that,  since  January,  1862, 
they  had  used  any  other  form  of  diploma  than  that 
above  set  out  as  having  been  then  adopted.  They 
submitted  that,  by  this  form,  they  had  not  purported 


to  confer  any  degree  of  doctor  of  medicine,  or  doctor 
of  physic,  but,  they  submitted,  that  they  had  a  foil 
right  and  power  to  grant  licenses  and  diplomas,  in  the 
form  or  to  the  effect  aforesaid,  to  all  persons  to  whom 
they  were  empowered  to  grant  a  license  and  authority 
to  practice  physic  or  medicine  generally;  and  that 
such  persons  to  whom  such  diplomas  or  licenses  wore 
granted  had  a  right  to  teach  the  art  or  faculty  of 
physic  and  to  assume  the  title  of  doctor  of  medicine, 
although  snch  persons  had  not  obtained  any  degree 
in  Trinity  College  or  the  Queen's  University,  or  any 
other  university.  They  denied  that  the  title  of  doctor 
WAS  by  law  or  usage,  exclusively  attached  to,  and 
used  by,  persons  who  had  obtained  degrees  of  the  rank 
of  doctor  of  medicine  conferred  by  a  university,  since 
such  titie  had  been  by  usage  attached  to  all  persons 
who  had  obtained  the  diploma  or  license  of  the  Col- 
lege of  Physicians.  They  denied  that  the  order  of 
October  2,  1695,  afibrded  any  evidence  to  show  that 
at  that  period  the  College  of  Physicians  did  not  assert 
any  right  or  privilege  of  granting  degrees  or  of  admit- 
ing  to  the  title  of  doctor  of  medicine,  independently 
of  the  University  of  Dublin;  since,  as  they  submitted^ 
the  order,  as  alleged  in  the  petition,  applied  to  the 
admission  of  fellows  and  not  of  licentiates  of  said 
college,  and  was  an  order  within  the  scope  of  the 
authority  of  said  college  to  have  made,  as  well  as  to 
rescind,  and  which  was  afterwards  rescinded  by  a  further 
order  of  the  said  college,  and  could  not  have  operated 
to  prevent  the  admission,  as  of  right,  as  a  licentiate 
of  said  college,  of  a  person  who  had  obtained  a  degree 
of  bachelor  of  medicine,  although'such  person  had  not 
obtained  the  university  degree  of  doctor  of  medidne; 
and  that  this  order  and  several  others  were  matters 
of  arrangement  between  said  Trinity  College  and  the 
College  of  Physicians,  and  determinable  by  dther  oc^ 
lege  at  its  discretion.  They  denied  that  the  granting^ 
of  the  testimonial,  in  the  form  adopted  in  1862,  was 
an  excess  or  violation  of  theur  charters,  or  of  thttr 
corporate  power  or  authority,  or  that  they  professed 
to  have  thereby  conferred  a  degree  of  doctor  of  medi- 
ciue.  They  denied  that  the  form  of  the  certificate 
was  a  mere  colourable  attempt  to  avoid  the  use  of  the 
word  degree,  or  that  it  purported  to  confer  a  degree 
in  medicine,  as  implying  a  university  degree,  admit* 
ting  that  it  purported  to  confer  the  title  of  doctor  of 
medicine  of  the  CoUege  of  Physicians  only,  and  not 
otherwise,  and  which  title  they  submitted  the  persona 
to  whom  such  a  diploma  was  granted  had  a  right  to 
assume.  They  denied  the  statements  in  the  petition, 
that  the  power  to  confer  a  title  of  doctor  of  medicine 
was  not  granted  to  the  college  by  theii  charters  or 
otherwise,  and  that  it  would  be  a  mischievous  and  dan- 
gerous practice,  and  one  tending  to  lower  the  attain- 
ments in  the  arts  and  faculties,  to  permit  the  College 
of  Physicians  to  grant  testimonials,  purporting  to  give 
the  holders  thereof  the  right  to  assume  the  title  of 
doctor  of  medicme*  They  denied  that  they  were 
assuming  the  exercise  of  the  prerogative  of  the  Crown 
to  grant  degrees,  or  at  all,  or  that  any  injury  would  be 
sustained  by  the  public. by  the  licentiates  in  medicine 
of  the  College  of  Physicians  being  styled  or  called 
doctors  of  physic,  or  by  the  granting  oif  such  certifi- 
cates as  are  now  granted  by  the  College  of  Physicians, 
the  standard  of  medical  education  reqaired  by  said 
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college  being  quite  as  high  or  higher  ihan  that  required 
by  the  medical  school  of  Trinity  College,  as  evidenced 
by  the  fact  that  some  of  those  who  had  obtained  the 
degree  of  doctor  of  medicine  in  Trinity  College  had 
be^  afterwards  rejected  by  the  said  College  of  Phy* 
skians.  They  sobmitted  that  the  College  of  Physi- 
ciaoa  wttre  more  competent  to  jndge  of  tiie  qnalifica- 
tioDS  of  physicians  than  the  nniyenities:  that  the 
peraoDS  to  whom  diplomas  had  been  granted  in  the 
form  set  ont,  were  entitled  to  nse  the  title  of  doctor 
of  medicine,  although  they  had  no  university  degree 
of  doctor  of  medicine:  that  they  were  not  liable  for  so 
doing  to  a  prosecution  under  ike  Medical  Act,  1858, 
8.  40;  and  that  proceedings  should  have  been  taken 
nader  that  Act,  if  the  assumption  of  such  title  by  such 
persons,  were  unauthorised  or  unlawful  They  sub- 
mitted generally  that  the  petitioners  had  stated  no 
case  entitling  them  to  any  relief,  and  that  the  petition 
sbonld  therefore  be  dismissed  with  costs. 

The  SoUcUoT'Oeneral  (with  whom  were  Brewster^ 
Q.C,  JJaifd,  Q.C.,  and  Dames)  stated  the  petitioners' 
case.     The  Crown  is  the  foundation  of  all  honour, 
and  no  person  or  corporation  is  at  liberty  to  grant 
honorary  titles   or  distinctions,  unless  so  expressly 
authorised  by  the  Crown*    Such  authority  was  ex- 
pressly given  to  Trinity  College  by  its  sevend  charters. 
Pursuant  to  the  authority  thus  given,  the  Provost  and 
Fellows  laid  down  certain  rjales  to  be  followed  by 
those  who  sought  to  obtain  degrees  in  the  several  arts 
and  faculties.     A  course  of  study  was  required  to  be 
passed  through  in  the  university  by  those  who  sought 
for  degrees  iu  medicine  ;  and  the  candidates  were  re- 
qoired  to  have  previously  obtamed  a  degree  in  arts. 
Prior  to  the  establishment  of  the  Queen's  University 
in  1850  no  other  body  possessed,  or  sought  to  exer- 
cise, the  right  of  granting  degrees  in  any  of  the  arts 
or  faculties,  mdnding  the  faculty  of  medicine.     The 
College  of  Physidans  was  at  first  a  mere  offshoot 
of  Trinity  College,  thb  Provost  and  Fellows  having 
granted  Uie  use  of  Trinity  Hall  for  the  peculiar  cul- 
tivation of  the  sdence  of  medicine.    The  persons  to 
whom  these  premises  had  been  granted  subsequently 
obtained  a  charter  of  incorporation,  enabling  them  to 
grant  licenses  to  practise  physic  to  those  whom  they 
might  deem  competent,  and  certain  privileges  were 
thereby  granted  to  those   who  should  obtain  such 
license.    This  license  was  very  different  from  a  uni- 
versity degree,  and  gave  no  authority  to  those  who 
had  obtained  it  to  assume  the  title  of  doctor  of  medi- 
dne.    This  distinction  was  recognized  by  several  Acts 
of  Parliament,  and  down  till  the  year  I860  the  Col- 
lege of  Physicians  never  chiimed  any  right  under  their 
charter  to  grant  the  degree  of  doctor  of  medicine.     In 
1 695,  three  years  after  the  granting  of  their  charter,  an 
order  was  entered  on  their  books  requiring  that  any 
one  who  required  to  be  a  fellow  of  their  society  should 
first  be  admitted  as  doctor  of  physic  in  the  University 
of  Dublin.     On  the  2l8t  February,  1736,  a  bye-law 
was  passed  by  the  College  of  Physicians  which  directed 
**  That  no  man  receiving  from  this  college  a  license  to 
practise  physic  shall  have  the  title  of  *  doctor '  given 
him,  unless  he  shall  first  have  received  the  said  title 
in  the  Universities  of  Dublin,  Cambridge,  or  Oxford." 
This  is  coudusive  against  the  present  claim  of  the 
College  of  Physicians.     The  form  oC  diploma  adopted 


in  1862  is  only  a  colourable  attempt  to  avoid  the  use 
of  the  word  '*  degree."  Without  going  through  a  pre- 
scribed university  curriculum  no  person  can  obtain  a 
degree,  and  without  a  university  degree  no  person  is 
at  liberty  to  use  the  title  of  doctor.^  The  College  of 
Phydcians,  therefore,  in  seeking  to  grant  a  degree  or 
to  grant  a  title— -the  use  of  which  a  degree  alone  can 
give,  have  gone  beyond  Adr  corporate  powers. 

Such  bdng  the  case  this  is  the  proper  court  in  which  to 
seek  relief  and  the  Attomey-General  is  the  proper 
person  to  daim  it.  The  public  are  entitled  to  pro- 
tection, and  where  a  privilege,  the  right  to  exercise 
which  the  Crown  alone  can  grant,  has  been  usurped, 
the  Attomey-Genend  is  called  on  to  interfere.  In 
this  case  the  reUtors  have  an  interest,  though  that  is 
not  necessary-^^tt.  Oen,  v.  Vivian  (1  Buss.  226), 
and  seek  for  relief  themselves  as  petitioners.  If  this 
were  a  mere  private  right  which  was  inteifered  with, 
proceedings  at  law  should  be  taken  first,  the  rule, 
however,  is  different  where  the  rights  of  the  public 
are  concerned,  as  here — Stockport  Waterworks  Co.  v. 
Mai/or,  ^.,  of  Manchester  (9  Jur.,  N.S.  266).  See 
also  Bex  v.  Whitworth  (5  T.  R.  86);  Bex  v.  Arch- 
daU  (8  A.  and  E.  281). 

Serjeant  Sullivan  (with  whom  were  J.  E.  Walshe^ 
Q.C.,  and  WiUiam  Smith)  stated  the  respondent's 
case.— The  proceeding  here  by  information  and  peti- 
tion is  erroneous.     Recourse  should  first  have  been 
had  to  a  court  of  law.    The  public  interests  are  not 
io  the  least  degree  interfered  with;  it  is  a  mere  ques- 
tion of  mterest  between  rival  corporations.     If  the 
College  of  Physicians  has  exceeded  its  rights  as 
against  the  rights  of  Trinity  College,  an  action  on  the 
case  is  the  proper  remedy,  just  as  in  the  case  of  a 
violation  of  the  rights  of  a  toll  collector.     No  public 
injury  can  be  effected  by  the  College  of  Physicians 
allowing  its  licentiates  to  take  the  title  of  doctor.  The 
public  are  only  interested  in  having  properly  qualified 
persons  to  practise  physic;  but  what  title  such  pro- 
perly qualified  persons  may  assume  is  to  them  a  mat- 
ter of  indifference.     It  is  rather  for  the  benefit  of  the 
public  that  licentiates  shodd  be  called  ^*  doctors,"  lest 
the  public  should  labour  under  the  misapprehension 
that  the  latter  are  superior  to  the  former.    In  the 
case  of  The  AUomey-Oeneral  v.  Sheffield  Oas  Co.  (3 
De  Gex.  Mac«  &  Gord.  304),  the  proceedings  were 
by  information  and  bill  for  an  injunction  to  restrain 
the  defendants  from  laying  down  gas  pipes  in  the 
streets,  whereby  the  right  of  passage  of  the  public 
might  be  obstructed  aud  the  works  of  the  relators  (a 
rival  company)  intei'fered  with.    The  Court  there  held 
that  as  the  injury  to  the  public  was  doubtful,  the  pri* 
vate  company  shoald  first  have  established  its  rights  at 
law.    No  relief  can  therefore  be  granted  here,  even  if 
public  rights  have  been  interfered  with ;  for  proceed- 
ings hy  information  and  bill  have  no  higher  character 
thau  by  a  bill  simply — Attorney  Ckneraly.  Electric 
Telegraph  Cq.  (31  L.  J.,  N.  S.,  329.)    It  was  soaght 
in  this  case  to  obtain  an  injunction  against  the  contU 
nuance  of  a  nuisance.     The  Court,  however,  refused 
to  interfere  till  the  right  was  established  at  law  either 
on  the  part  of  the  public  or  a  private  individaal.    The 
information  and  bill  were  ordered  to  stand  over  that 
the  Attorney-  General  might  take  such  steps  at  law  as 
he  might  think  fit,  or  te  enable  the  plaintiff  to  bring 
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meh  action  as  he  might  be  adTiaed.  If  th<)  Attoniej- 
General  thought  fit  to  interfere  in  this  case,  the  proper 
coarse  to  take  was  by  a  quo  %oarranto  (Com.  Dig. 
viL  192).  In  the  case  of  The  AUomey  General  v. 
CoiUge  of  Physiaana  (1  John.  &  Han.  589),  the 
Tice  Chancellor  said:  *'  The  matter  is  too  donbtfol  to 
justify  the  interference  of  this  Court.  Lord  Cotten- 
ham  more  than  once  said  he  would  not  interfere  with 
any  public  body  supposed  to  be  acting  in  contrayen* 
tion  of  the  powers  intrusted  to  them  by  the  Legisla- 
ture when  the  matter  was  so  doubtfnl  as  to  affo^  se- 
rious ground  for  contending  that  there  was  a  bonajide 
proceeding  in  the  exercise  of  their  powers.*'  And  in 
Gattke'a  case  (3  M;  &  G.  155)  it  was  said,  «'This 
Court  will  not  interfere  by  injunction  when  the  right 
tva  be  ascertained  through  the  medium  of  a  court  of 
law." 

fibt  even  if  proceedings  had  been  taken  in  the 
proper  form  no  relief  conld  have  been  obtainei,  since 
the  College  of  Physicians  have  not  gone  beyond  their 
chartered  rights.  Ko  doubt,  the  right  to  grant  de- 
grees flows  from  the  Crown ;  and  unless  the  respon- 
dents possess  such  right  under  their  charter,  the  peti- 
tioneis  must  eventually  succeed.  The  question,  then, 
is,  do  they  possess  such  right?  The  College  of  Phy- 
sicians is  no  mere  off-shoot  of  Trinity  College.  It  b 
a  chhitered  body  itself  and  has  rights  paramount  to 
the  other.  The  privilege  which  graduates  in  physic  of 
the  University  of  Dublin  had  of  being  admitted  into 
the  College  of  Physicians  without  further  examina- 
t'o  t  was  taken  from  them  by  40  George  IIL  c  84,  s. 
45.  The  20th  section  of  their  charter  provided  that 
DO  person  should  exercise  the  faculty  of  physic  within 
the  city  of  Dublin,  or  seven  miles  therefrom,  without 
having  obtained  a  licence  from  the  College  of  Physi- 
cians; and  the  object  of  the  several  Acts  of  Parlia- 
ment on  the  subject  seems  to  be  to  constitute  the  re- 
spondents as  the  sole  governing  body  to  determine 
who  were  to  be  admitted  to  the  faculty  of  medicine. 
If  that  be  so  the  respondents  must  prevail.  There  is 
no  magic  in  the  word  «*  degree."  A  "  degree  "  is 
nothing  but  a  license  to  hold  a  certain  status  in  a  fa- 
culty. Where  a  body  get  paramount  jurisdiction  to 
give  a  qualification  to  practise,  it  may  give  any  degree 
it  thinks  proper.  It  is  argued  that  universities  alone 
can  grant  degrees.  That  is  not  so.  Anyone  has  a 
right  to  confer  a  degree  who  gets  such  power  from 
the  Crown.  Trinity  College  itself  was  incorporated  as 
a  college  and  not  as  a  university.  So  the  Archbishop 
of  Canterbury  can  grant  degrees  in  medicine.  The 
title  of  barrister-atlaw  is  not  given  by  a  university, 
amd  yet  it  is  a  good  degree.  If  the  power  to  admit 
to  a  faculty  be  given,  this  is  nothing  more  or  less  than 
the  power  to  admit  to  degrees.  In  a  Scotch  case  be- 
fore the  Privy  Coundl  (separately  reported*)  the  con 
troversy  was  regarding  the  powers  of  the  Scottish 
University  Commissioners.  They  had  granted  to  a 
Scottish  university  authority  to  grant  the  new  degree 
of  Master  in  Surgery.  This  power  was  questioned 
before  the  Privy  Council,  and  allowed,  since  they  had 
paramount  jurisdiction  over  the  faculty.  The  College 
of  PhysicianSt  therefore,  having  jurisdiction  to  admit 
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to  the  practice  of  medicine,  have  a  right  to  grant  what 
degrees  in  medicine  they  may  think  proper.  Their 
licentiates  are  called  **  physicians"  In  the  21st  section 
of  their  charter.  For  a  period  of  200  years  they  have 
always  been  styled  *'  doctors,"  and  had  such  title  en- 
graved on  their  doors;  and  in  BonhctnC$  ease  (8  Co. 
R.  107*  114)  members  of  the  College  of  Pbysicisns 
in  England  are  called  "  doctors  "  b^  the  Lord  Chief 
Justice.  There  may  have  been  a  slight  intermissioo 
in  the  use  of  the  title  after  the  passing  of  the  bye-law 
of  1796.  That  rule,  however,  soon  became,  and  has 
continued  to  be,  obsolete.  The  fact,  however,  of  the 
bye  law  having  been  passed  Is  evidence  to  show  that 
at  the  tim^  a  practice  exwted  of  licentiates  who  bad 
no  university  degree  using  such  title,  and  that  the 
college  then  exercised  a  right .  to  withhold  or  retain 
the  use  of  such  title. 

Dames  for  petitioners. — The  first  question  io  this 
case  has  regard  to  the  form  in  which  it  has  been 
brought  before  the  Court.  The  proceeding  by  infor- 
mation  is  the  proper  one.  Here  Trinity  College  is  the 
grantee  of  a  portion  of  the  Crown's  prerogative,  and 
the  Attorney-General  is  bound  to  protect  any  infringe- 
ment of  that  prerogative.  The  cases  cited  on  the 
other  side  do  not  in  the  least  conflict  with  these  pro* 
positions.  In  the  case  of  The  Attomey-Oenend  v, 
Sheffield  Oas  Co.  (3  De  Gex,  M.  &  O.  304),  it  was 
considered  that  the  injury  to  the  public  was  extremelj 
doubtful  This  was  the  ground  on  which  the  ded^ 
sion  rested ;  and  It  was  never  sought  to  contend  that 
if  the  injury  had  been  a  public  one,  the  proper  coone 
of  procedure  was  not  by  way  of  information  and  biH 
The  same  observation  applies  to  The  Attorney-Gene- 
red  V.  Electric  Telegraph  Co.  (31  L.  J.,  N.  &,  329.) 
In  these  cases  the  name  of  the  Attorney-General  was 
not  used  hofiafide;  but  it  was  sought  through  him  to 
serve  a  mere  private  interest  Here,  however,  thero 
can  be  no  question  as  to  the  public  interests  being  in- 
volved. If  so,  the  king  has  the  undoubted  privilege 
of  suing  in  any  court  he  pleases. — Chitty  on  Pieroga- 
tive,  244;  Agar  v.  Candish  (Cro.  Elia.  327>,  Bur- 
gess V.  Wheate  (1  W.  Black.  132).  In  the  Attorn^- 
General  v.  Vernon  (1  Vcm.  276;,  a  bill  was  filed  to 
set  aside  letters  patent  obtained  by  fraud;  andthoogh 
it  was  argued  that  the  title  by  letters  patent  was  a 
purely  legal  title,  and  determinable  there,  the  bill  was 
allowed.  When  the  prerogative  of  the  Crown  at- 
taclies,  it  makes  no  difierence  that  the  Crown  proceeds 
as  tnistee,  provided  the  proceeding  be  bona  fide, — R^ 
V,  BaVey  (4  Jr.  Eq.  142).  In  The  Attorney- General 
V.  Scott  (I  Ves.  Sr.  418),  it  was  held  that  an  infor- 
mation was  not  to  be  dismissed,  whether  what  was 
prayed  was  property  prayed  or  not.  To  the  same 
effect  are  Attorney- General  v.  Vivian  (1  Rnss.  226); 
and  Attorney- General  v.  Bolton  (3  Arms.  820;. 

The  second  question  is  more  important ;  via.,  whether 
the  College  of  Physicians  have  exceeded  theircorporate 
powers  in  attempting  to  grant  the  degree  of  Doctor  of 
Medicine.  It  is  not  sought  to  be  argued  that  no  body 
except  a  university  can  grant  degrees.  It  is  only  ar- 
gued that  none  can  grant  degrees  but  those  to  whom 
snch  powers  have  been  delegated  by  the  Crown ;  and 
in  this  country  snch  power  has  been  delegated  to  uni- 
versities alone.  Such  grant  must  be  clearly  proved  No 
such  grant  has  been  shown  by  the  College  of  Physicians. 
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It  receives  nithority  merely  to  gnmt  a  **  license,"  as  is  * 
manifest  from  the  recital  in  the  2nd  charter  of  the  sar- 
render  of  the  first.  No  doabt,  it  might  appear  that 
because  in  the  3rd  section  of  the  2nd  charter  the 
members  of  the  OoUege  of  Physicians  are  referred  to 
as  doctors  of  phytic,  there  might,  therefore,  be  some 
groQ'jd  for  sapposing  that  a  power  was  given  to  the 
College  of  granting  doctors*  degrees.  This  argument, 
however,  wunld  extend  to  the  same  language  in  the 
fint  charter,  when  there  were  no  doctors  of  the  Col- 
lege of  Physicians.  Those  mentioned  in  the  second 
charter  mnst  therefore  have  referred  to  the  survivors 
of  those  mentioned  in  the  first,  and  who  had  already 
atuined  degrees  elsewhere.  If  the  Cellege  of  Physi- 
cians had  power  to  grant  the  degree  of  Doctor  of  Me* 
dicine,  why  enact  the  bye-iaw  of  1695,  declaring  that 
no  person  should  be  elected  to  a  fellowship  of  the  Col- 
lege unless  he  had  attuned  the  degree  of  Doctor  in 
Trinity  College  or  some  other  university?  In  1  Geo. 
III.,  c  14,  s.  2,  it  is  provided  that  the  King  and 
Queen's  College  of  Physicians  **  shall  have  full  power 
and  authority  to  enlarge  the  number  of  their  body  by 
admitting  into  the  fellowship  of  their  body  such  and 
so  many  other  learned  and  worthy  Doctors  op  Physic 
as  the  said  pre;:ident  and  fellows  shall  from  tizse  to 
time  judge  necessary.  From  this  it  is  argued  that 
doctors  other  than  graduates  might  be  admitted  to 
fellowship,  and  therefore  the  College  of  Physicians 
may  have  had  the  power  of  granting  the  degree  of 
doctor.  It  must  be  remembered,  however,  that  the 
bye-law  of  1695  was  then  in  existence,  which  pre- 
vented any  but  graduates  of  a  university  from  being 
fellows.  The  distinction  between  graduates  aud  li- 
centiates is  recognised  in  several  Acts  of  Parliament. 
By  40  Geo.  IIL  &  84,  It  was  enacted  that  the  pro- 
fessorship of  the  University  of  Dublin  should  be  open 
to  Protestants  of  all  nations,  **  provided  they  shall  have 
taken  medical  degrees^  or  shall  h&ve  obtained  a  license 
to  practise  from  the  said  College  of  Physicians,  in 
consequence  of  a  testimonium  under  the  seal  of  Trinity 
College,  Dublin."  Here  the  distinction  is  clearly 
taken  between  degrees  and  licenses,  and  is  subse- 
quently recognised  m  2  &  3  William  IV.,  c.75,  ss.  1, 
10,  14.  During  all  this  legislation  the  College  of 
Physicians  merely  claimed  the  right  of  granting  li- 
censes; and  in  1736  enacted  the  bye-law  providing 
that  no  man  receiving  from  the  College  a  license  to 
practise  physis  shall  have  the  title  of  doctor  given 
him  unless  he  shall  have  first  received  the  said  title  in 
the  Universities  of  Dublin,  Cambridge,  or  Oxford. 
No  doubt,  the  public  may  give  the  title  of  doctor  to 
a  licentiate  of  the  College  of  Physicians;  but  it  is  one 
question  ^  hether  the  public  may  call  a  person  by  a  certain 
name  and  another  whether  a  corporate  body  shall  be 
allowed  to  go  beyond  the  powers  of  their  charter. 
Again,  the  distinction  between  a  degree  and  a  license 
is  it^guised  in  the  Medical  Act,  21  &  22  Vic.  c.  90, 
schedule  A  and  scednle  D.  So  also  in  the  Stamp  Act, 
5  &  6  Vic.  c.  62,  where  different  duties  were  imposed, 
and  m  18  &  19  Vic  c.  82,  repealing  the  stamp  duties 
upon  degrees  of  Trinity  College,  and  22  &  23  Vic.  c.  36,  s. 
2,  repealing  the  duties  on  licenses  from  College  of 
Physicians.  The  question  was  fully  argued  before  the 
Court  of  Queen's  Bench  in  Reg.  v.  Steel  (13  Ir.  C.  L. 
410);  and  thongh  the  matter  was  extra  judicial,r( wo 


of  the  judges  of  that  Court  utimated  a  strong  opinion 
that  the  College  of  Physicians  had  no  right  whatever 
to  grant  degrees  under  theur  charter. 

J.  E.  WaMe^  Q.C. — ^Two  propositions  are  mainly 
contended  for  on  the  part  of  the  respondents.  First, 
on  the  true  construction  of  the  charter  the  College  of 
PhysicUns  have  been  erected  into  a  corporation  for 
the  purposing  of  instructing  in  a  faculty,  and  that  this 
empowers  them  to  give  degrees  or  titles  of  honour  iu 
that  faculty;  and  second,  that  no  such  suit  as  the 
present  can  be  matnuined  against  any  member  of  the 
community  doing  as  the  College  of  Physicians  have 
done.  1.  By  the  terms  of  the  first  charter  the  Col- 
lege of  Physicians  was  described  as  a  lasting  commu- 
nity or  permanent  College  empowered  to  make  and 
ordain  statutes  and  regulations  m  regard  to  the  fa- 
culty of  physic  A  university  is  a  ^'communitas*'  or 
corporation  instituted  to  preside  over  a  certain  faculty 
or  faculties,  aud  to  decide  who  are  properly  qualified 
to  receive  Ustimonia  iu  such  faculties.  By  the  second 
charter  full  powers  over  the  faculty  of  physic  are  given 
to  the  College  of  Physicians.  The  second  charter  is 
expressed  (sec  2)  to  be  given  for  the  purpose  of  re- 
medying the  defects  of  the  former  charter  in  this  re- 
spect. In  the  3rd  section  its  members  are  spoken  of 
as  '•  Doctors  of  Physic."  By  the  13th  section  power 
b  given  them  to  examine  and  approve  of  candidates 
for  fellowship.  By  tho  17  th  section  persons  are  ap- 
pointed to  administer  oaths  to  the  president  and  fel- 
lows. By  the  19th  section  the  president  and  fellows 
are  empowered  to  treat,  confer,  consult,  and  consider 
of  articles,  statutes,  acts,  aud  ordinances,  and  to 
make  such  decrees  and  ordinances  as  to  them 
may  seem  necessary.  By  the  20th  section  all  person* 
are  forbidden  under  certain  penalties  to  practise  the 
FACULTT  OF  PBTSiG  withiu  certain  limits  unless  licensed 
by  the  said  College.  In  the  21st  section  its  members 
are  spoken  of  as  "  physicians."  By  the  26th  section 
the  president  and  fellows  are  empowered  to  grant  tea* 
tintonia  to  all  candidates  presenting  themselFes  for  ex- 
amination whom  they  may  consider  entitled  to  receive 
them.  The  27th  section  extends  the  jurisdiction  re- 
ferred to  in  the  20th  section.  The  28th  and  29th 
sections  have  been  .referred  to  as  supporting  the  infe- 
rence that  ''  graduates ''  of  a  university  held  a  dif- 
ferent position  from  those  obtaining  the  testimonium 
of  the  College  of  Physicians.  The  inference  is  rather 
the  other  way.  These  sections  merely  inilicate  that 
those  who  had  obtained  such  degrees  did  not  require 
the  testimonium.  They  were  excluded  from  the  '*  il- 
literate persons  "  described  in  the  charter;  and  it  may 
therefore  be  fairly  concluded  that  the  testimonium  was 
to  be  something  very  simiUr  to  this  University  de- 
gree These  wide  powers  of  regulating  the  faculty  of 
physic  necessarily  imply  the  power  of  granting  degrees. 
Degrees  have  been  given  by  incorporated  scuools  of  a 
similar  character  without  any  special  provbion.  In 
the  charter  of  the  University  of  Durham,  granted  in 
pursuance  of  their  Act  of  incorporation,  2  &  3  Wm. 
iV.  c  19^  there  is  no  provision  enabling  degrees  to  be 
granted,  and  yet  they  have  been  granted.  The 
framers  of  the  charter  of  the  College  of  Physicians  in 
£dinbnigh  had  the  doctrine,  that  the  incorporation  of 
a  body  with  such  powers  would  per  ee  give  the  power 
to  grant  degrees,  so  fully  before  them,  that  a  special 
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provirion  waa  introdoced  to  robot  the  prosomption.  It 
might  bo  difficult  to  show  when  the  Uniyeroities  of 
Oxford  and  Cambridge  got  the  power  to  grant  de- 
grees There  are  analogies  in  oUier  branches  of  law 
which  fayoor  this  argnment.  When  the  king  grants 
part  of  his  prerogatiye  the  rights  attaching  to  it  are 
not  cnrtuled.  The  newly-created  peer,  e.g.,  enjojs 
the  fall  rights  which  belong  to  his  position.  Thero  b 
nothiDg  peculiar  in  the  term  Uniyersity  as  distin- 
goished  from  College.  A  Unhrersity  is  bat  a  plura- 
lity of  persons  associated  for  a  continned  purpose — (1 
Bam.  EccLaw,  431  notex;  Hamilton's  Essays,  479}- 
The  word  XJniyersity  does  not  imply  the  necessity  of 
a  nniyersal  teaching.  The  Uniyersitf  of  Salerno 
taught  medicine  only:  and  in  the  London  or  Queen's 
Uniyersities  there  is  no  theological  chair.  In  the  case 
of  The  University  of  Edinburgh  y.  Frovosty  ^c.  of 
Edinburgh  (1  Macq.  H.  L.  48^,  501),  where  the  dis- 
cussion turned  on  the  absurdity  of  allowing  a  uniyer- 
sity  to  grant  degrees,  and  the  common  council  to  pre- 
scribe the  form  of  studies,  no  weight  or  peculiar  sig- 
nificance was  attached  to  the  term  '*  Uniyersity." 
Some  of  the  judges  seemed  to  think  that  the  mere  ap- 
pointment of  professors  gave  the  College,  from  the 
fact  of  their  appointment,  the  power  of  conferring  de- 
grees (p.  511);  and  the  charter  of  the  College  of 
Physicians  autboriaes  them  to  appoint  professors.  A 
University  is  nothing  but  a  corporation  presiding  over 
a  fiiculty.  The  word  "faculty  "  is  sometimes  bcld  to 
be  tantamount  to  the  science  or  the  branch  of  learning 
oyer  which  the  incorporated  body  is  to  preside;  and 
sometimes  it  is  pecnliarly  applied  to  "  physic."— (Du- 
cange's  Philosophy,  F.;  1  Bom.  Ecc.  Law,  431  b, 
note  c;  Hamilton's  Essays,  496).  The  College  of 
lliysicians,  therefore,  presiding  over  the  faculty  of 
physic  should  be  held  to  have  pecnliarly  the  power  of 
granting  degrees.  In  the  older  Universities  masters 
and  doctors  were  alone  called  "graduates,"  and  they 
were  obliged  to  teach.  In  the  charter  of  the  College 
of  Physicians  there  is  no  such  word  as  "  licentiates;" 
and  yet,  at  that  time  "  licentiate  "  was  recognised  as 
a  title  (Spelman's  Glossary,  ad.  verb,)  But  even  if 
the  word  had  been  found  there  the  argument  would  be 
little  weakened,  since  "  licentiate  "  was  well  recog- 
nised as  a  good  degree  itself — Corpus  Juria  Canomd^ 
iii.  125,  and  vide  Bonham's  Ca.  Co.  R.  Several  sta- 
tutes have  been  cited  on  the  other,  side  in  order  to 
show  the  distinction  which  has  been  generally  taken 
between  gmduates  and  licentiates.  Stat.  1  G^eo.  IL, 
c  14,  s.  15,  is  rather  against  their  argnment.  Doctors 
are  there  divided  into  two  classes — 1.  graduates,  and 
2.  licentiates;  and  both  are  classed  together  as  ** phy- 
sicians." Tl.e  20th  section  has  been  much  relied  on 
by  the  petitioners.  This,  however,  does  not  provide 
that  none  but  graduates  are  to  be  doctors.  It  merely 
provides  that  in  order  to  practise  medicine  persons 
must  be  either  graduates  or  licentiates ;  and  that  if 
graduates,  their  prescriptions  are  to  be  signed  with 
the  degree  attached  to  the  name.  The  Stat  25  Geo. 
III.,  c.  42,  and  40  Geo.  IIL  c.  84,  carry  the  argu- 
ment no  further  than  this, — that  graduates  in  medi- 
cine of  the  University  of  Dublin  are  to  be  doctors ; 
but  non  constat^  but  that  others  may  be  so  denomi- 
nated. The  Anatomy  Act  (2  &  3  W.  IV.,  c.  75)  by 
no  means  implies  that  graduates  are  to  be  confined  to 


the  Uniyersities,  but  quite  the  reverse.  Stat  21  & 
22  Vic  a  90,  seems  to  imply  by  the  column  of 
**  title  "  in  schedule  D  that  besides  the  qaalificatioos 
recognised  by  that  Act  it  contemplated  the  possibility 
of  having  a  **  title  "  which  was  not  a  qualification.  It 
must  therefore  have  been  a  title  of  dignity  or  compli- 
mentaiy  epithet  to  which  they  would  have  been  enti- 
tled besides  their  regbterable  qualification;  and  cer- 
tainly no  prosecution  could  be  sustained  under  this  Act 
against  any  licentiate  of  the  College  of  Pl^sicians 
taking  the  title  of  docior—EUis  v.  Kelly  (6  £L  &  N. 
222).  Degrees  granted  by  the  Archbishop  of  Cao- 
terbnry  are  not  a  registeraUe  qualification;  and  yet 
he  ccuki  not  grant  the  degree  of  "doctor,"  a  power  now 
taken  from  him  by  the  Medical  Act.  No  argument  caa 
be  drawn  from  the  distinction  in  the  Stamp  Acts.  It 
was  intended  to  impose  a  stamp  doty ;  and  the  sche- 
dule described  testimonia  or  degrees  as  they  were  pro- 
perly known.  No  weight  can  be  attribute  to  the  ar- 
gument derived  from  the  bye-law  of  1736.  The  true 
meaning  of  that  bye-law  was,  that  the  College  of  Phy- 
sicians then  possessing  the  power  to  grant  the  degree 
of  '* doctor,"  did  not  wish  to  ex.ercise  it;  but  thefiict 
of  making  such  a  bye-law  rather  proves  that  the  power 
existed.  If  they  did  not  poesess  the  power,  or  regard 
themselves  as  possessing  it,  the  provision  in  the  bye- 
law  would  be  altogether  futile. 

2.  This  bill  is  not  maintainable,  as  the  remedy  is  at 
law.  The  petitioners  seem  to  rest  their  case  on  eithe\^  or 
both  of  two  groands  (1.)  That  Trinity  College,  as  a  pa- 
tentee, can  come  into  Court  against  any  person  interfer- 
ing withher  market,  as  in  the  case  of  a  grantee  of  a  toll 
(2.)  The  right  of  the  Attorney- General  to  interfere  for 
the  public  good.  Under  the  first  view  the  proper  remedy 
is  at  law,  and  the  proper  form  of  procedure  would  be 
a  ^0  warranto  (Grant  on  Corporations,  295,  301). 
Another  remedy  would  be  by  a  visitation.  Large 
powers  are  given  to  the  visitors  by  the  32nd  sectioa 
of  their  charter.  Visitors  are,  no  doubt,  generally  in- 
tended to  settle  internal  disputes ;  but  if  the  connec- 
tion between  Trinity  College  and  the  College  of  Phy- 
sicians is  so  intimate  as  that  contended  for  this  would 
be  just  the  proper  tribunal  In  Cakraft  v.  West  (8 
Ir.  Eq.  74)  a  bill  was  brought  by  a  patentee  to  whom 
had  been  granted  the  exclusive  right  of  establidbing  a 
theatre  in  Dublin,  against  another  who  had  infiiogcd 
that  right;  and  It  was  held  that  he  had  no  right  to 
bring  such  bill  till  he  had  established  his  claim  at  latir 
by  an  action  on  the  case.  The  injury  to  the  public  is 
of  too  donbtful  a  character,  to  say  the  least,  to  justify 
the  Attorney-General  in  interfering ;  and  where  sach 
pnblic  injury  is  so  doubtful  no  relief  will  be  given  in 
equity  till  the  rights  of  the  relatora  have  been  estab- 
lished in  a  court  of  law — Attorney  Oeneral  v.  College 
of  Physicians  (IJohns.  &  Hem.  685,  589,595); 
Anon.  (2  Ves.  Sen.  414;;  Attorney- General  y.  Shef- 
fiM  Oaa  Co.  (3  De  G.  M.  &  G.  31 1,  312,  321, 324.) 

William  Smith  followed  on  same  side. 

Brewster,  Q.C.,  in  reply. 

AprU  26. — The  Master  of  the  Rolls  now  deli- 
vered judgment. — In  this  cause,  he  said,  a  petition, 
by  way  of  information,  had  been  filed  In  the  name  of 
the  Attorney- General  at  the  relation  of  the  prorost, 
fellows,  and  scholars  of  Trinity  College,  Dubbn;  and 
there  was  also  a  petition  on  the  part  of  the  said  pro* 
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Yost,  fellows,  and  scholars.  The  respondents  were 
the  King  and  Qaeen's  College  of  Physicians.  The 
proceeding  was  in  the  nature  of  what,  previons  to  the 
Chancery  (Ireland)  Regulation  Act,  1850,  had  been 
an  information  and  bill.  The  petition  prayed  that  the 
Conrt  might  declare  that  the  respondents  were  not  le- 
gally anthoriaed,  by  virtae  of  their  charter  or  other- 
wise, to  admit  any  person  to  the  degree  of  Doctor  of 
Medicine,  or  to  grant  or  issue  any  licence,  diploma,  or 
letters  testimonial,  purporting  to  admit  to  the  degree 
of  M.D.  the  person  to  whom  the  same  might  be 
granted,  or  certifymg  by  such  licence  that  such  person 
was  by  virtue  thereof  entitled  to  snch  degree,  or  im- 
plying that  such  person  was,  by  virtue  thereof,  enti- 
tled to  that  degree,  or  otherwise  purporting  to  give 
the  person  to  whom  such  testimonial  was  granted,  the 
nght  or  privilege  to  use  the  title  of  M.D.  or  those  ini- 
tial letters;  and  an  injunction  had  been  prayed  accord- 
ingly. His  Honor  having  reviewed  the  material  facts 
of  the  case,  having  stated  the  charter  of  Trinity  Col- 
lege, the  charters,  ordinances,  and  praceedlngs  of  the 
College  of  Physicians,  and  the  nature  of  the  defence 
set  out  in  the  answering  affidavits,  proceeded  thus: — 
"  The  result  of  the  strange  and  ill-advised  defence  set 
np  by  the  respondents,  and  which  is  destitute  of  all 
colour 'of  foundation,  is  that  because  licentiates  of  the 
College  of  Physiciaus  thought  fit,  in  direct  violation  of 
the  bye-law  of  1736,  to  assume  and  nsui-p  the  title  of 
Doctor  of  Medicine,  not  given  to  them  by  the  Crown, 
the  effect  of  such  usurpation  is  to  show  that  the  Col- 
lege of  Physicians  is  entitled  to  rely  upon  that  most 
nn warrantable  proceeding,  and  to  assume,  in  1860,  a 
right  never  exerdsed  by  the  College  of  Physicians 
from  1693  down  to  1860,  and  confer  the  degree  or 
title  which  admittedly  is  not  expressly  given  by  their 
charter.  If  there  had  been  a  usage  to  issue  licences 
or  diplomas  in  the  form  recently  adopted,  possibly  the 
respondents  might  have  relied  on  such  nsage  in  con- 
struing their  charter,  if  they  could  have  satisfied  the 
Court  that  the  terms  of  the  charter  are  ambiguous; 
but  no  usage  will  avail  agunst  plain  language.  In 
the  present  case  it  is,  in  my  opinion,  absurd  to  say—- 
having  regard  to  legal  principles — that  licentiates 
having  unwarrantably  assumed  the  title  of  Doctor  of 
Medicine  is  to  be  used  to  construe  the  charter,  and 
esUblish  the  right  of  the  College  of  Physicians  to 
grant  licences  in  the  form  recently  adopted.  The  de- 
fence set  up  by  the  affidavits  made  on  the  part  of  the 
respondents  is,  in  my  opinion,  destitute  of  all  founda- 
tion in  point  of  law,  and  has  not  beep  pressed  by  Ser- 
jeant 8uUivan,  the  senior  counsel  for  the  College  of 
Physicians.  The  questions  which  arise  in  this  case, 
which  are  not  those  raised  by  the  application  made  on 

the  part  of  the  respondents,  are  two  in  number: 

Firiit, — Whether  the  College  of  Physicians  have  power 
npon  the  true  construction  of  their  charter,  to  confer 
the  degree  or  title  of  Doctor  of  Medicine  >  The  se- 
cond question  is,  whether  the  proceeding  by  petition 
in  this  case,  in  the  nature  of  an  information  and  bill, 
is  a  proper  proceeding?  Serjeant  Sullivan,  on  the 
part  of  the  College  of  Physicians,  has  fairly  admitted 
that  he  does  not  seek  to  draw  any  distinction  between 
the  form  of  the  licence  or  diploma  issued  by  the  Col- 
lege of  Physicians  in  the  year  1861,  and  the  form 
adopted  in  1862.    By  the  form  issued  in  1861  the 


College  of  Physidans  granted  to  A.B.  *Micenceto 
practice  in  the  faculty  of  physic,  and  do  certify  that 
he  has  obtained,  and  is  hereby  entitled  to,  the  degree, 
title,  and  qualification  of  Doctor  of  Medicine  and  Li- 
centiate of  the  said  College."  The  College  of  Physi- 
cians altered  the  form  in  1862,  having,  no  doubt, 
been  advised  that  they  had  no  right  or  authority  to 
confer  the  degree;  and  the  licence  or  diploma,  thus 
altered,  oondudes  thus:  "And  do  certify  that  he. 
(A.B.)  has  obtained  and  is  hereby  entitled  to  the 
title  of  Doctor  of  Medicine  and  the  qualification  of  li- 
centiate of  the  said  College.''  The  College  of  Physi- 
cians cannot  properly  contend  that  they  have  any 
power  to  confer  the  degree  or  title  of  Doctor  of  Medi- 
cine unless  such  power  was  given  them  by  their  char- 
ter; but  counsel  insist  that  a  power  to  confer  degrees 
follows  from  a  power  to  grant  licence  to  practise  medi- 
cine, and  that  the  degree  of  doctor  is  but  a  licence  to 
practise  in  the  faculty,  and  that  the  licence  confers 
that' status  in  the  faculty.  The  20th  clause  of  the 
charter  of  the  College  of  Physicians  (fourth  year  of 
the  reign  of  William  and  Mary,  1692),  upon  the  con- 
struction of  which  clause  the  whole  question  turns, 
ordains  "  that  no  person  or  persons  whatsoever,  of 
what  condition  or  quality  soever  he  or  they  be,  being 
no  member  of  the  corporation,  nor  licensed  under  the 
common  seal  of  the  said  College  of  Physicians,  do  or 
shall  from  henceforth  use  or  exercise  the  said  faculty 
of  physic  within  our  said  city  of  Dublin,  or  within 
seven  miles  any  ways  in  circuit  thereof,  unless  such 
person  or  persons  shall  be  first  admitted  or  licensed  to 
do  the  same  by  the  president  and  fellows  of  the  said 
College  for  the  time  being  assembled  in  conrt  or  convo- 
cation aforesud,  and  such  their  licence  or  admittance 
be  attested  by  letters  testimonial  of  the  said  president 
and  fellows  of  the  said  College  for  the  time  being, 
sealed  with  the  common  seal  of  the  said  College;" 
and  then  follow  penalties  in  case  puy  person  should 
exercise  the  said  faculty,  being  not  admitted  or  li- 
censed thereto  as  aforesaid.  The  clause,  It  is  said, 
impliedly  conferred  upon  the  College  of  Physicians 
authority  to  confer  degi-ees.  If  it  did,  why  was  the 
power  never  exercised  from  1692  to  1861,  and  why 
did  the  College  make  the  bye-law  of  1736?  The 
27th  clause  grants  to  the  president  and  censors  of  the 
College  of  Physicians,  and,  in  the  absence  of  the  pre- 
sident to  the  vice-president  and  the  censors  of  the 
College  for  the  time  being,  or  any  four  of  them, 
whereof  the  president,  or,  in  his  absence,  the  vice-pre- 
sident to  be  one,  from  time  to  time  '*  to  receive,  send 
for,  and  call  before  them  all  and  every  such  person 
and  persons  that  is  or  shall  be  willing  or  desirous,  or 
shall  begin  or  venture  to  exercise  or  practise  in  the 
said  faculty  of  physic  within  any  part  of  this  our  realm 
of  Ireland,  without  the  city  and  limits  aforesaid,  and 
them  and  every  of  them  faithfully  and  exactly  ex- 
amine and  make  tiial  of  their  several  and  respective 
qualifications  and  abilities  as  to  the  said  faculty  of 
physic,  and  the  exercise  and  practice  thereof;  and  to 
allow,  license,  and  approve  of  such  and  so  many  of 
them  as  shall  be  by  the  said  examiners  respectively, 
as  aforesaid,  adjudged,  able  and  qualified  for  the  pro- 
fession, and  thereupon  to  make  and  give  unto  them 
and  every  of  them  so  approved  of,  as  aforesaid,  a  tes* 
timonial  in  writing,  under  the  hands  of  the  exatnfnem 
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respectirelj,  aa  aforesaid.*'    There  is  not  the  slightest 
coloor  of  groand  for  saying  that  that  claase   gave 
greater  anthoritj  to  the  College  of  Physicians  withoat 
the  limits  prescribed  by  the  20th  clause  than  the  20th 
clause    gave   within   the  limits  therein   mentioned. 
From  the  date  of  the  charter  (1692)  down  to  the  year 
1861,  the  College  of  Physicians  acted  in  conformity 
with  their  charter;  and  the  licence  was  a  mere  licence 
to  practise  physic;  and  no  right  was  claimed  to  con- 
fer the  degree  or  title  of  Doctor  of  Medicine  for  169 
years  after  the  date  of  the  charter.    The  College  of 
Physicians  in  England.bave  the  power  of  granting  li- 
cence to  practise  physic;  bat  so  far  from  seeking  to 
nsnrp  a  power  which  they  do  not  possess,  one  of  their 
bye-laws  provides  that  *'  no  fellow,  member,  or  licen- 
tiate of  the  College  shall  assnme  the  title  of  Doctor  of 
Medicine,  or  use  any  other  name,  title,  or  designation 
or  distinction  implying  that  Jie  is  a  graduate  in  medi- 
cine of  a  University,  unless  he  be  a  graduate  in  medi- 
cine of  a  University.'^     I  have  already  stated  the 
similar  bye  law  of  the  College  of  Physicians  in  Ireland, 
dated  in  1736.     The  Act  of  the  21  <&  22  of  Vic.  c. 
90,  appears  to  recognise  the  distinction  between  doc- 
tors of  medicine  and  licentiates.     The  1 8th  section 
provides  that  the  several  colleges  and  bodies  of  the 
United  Kingdom,  mentioned  in  schedule  Am  to  the  Act 
annexed,  should  from  time  to  time,  when  required  by  ' 
the  general  council,  furnish  such  council  with  such  . 
information  as  they  may  require  as  to  the  course  of  j 
study  and  examination  to  be  gone  through  in  order  to 
obtain  the  respective  qualifications  mentioned  in  sche- 
dule  A.      Schedule   A.   then   states: — 1st   Fellow, 
member,  licentiate,  oi   extra-licentiate  of  the  Royal 
College  of  Physicians  of  London.    2nd.  Fellow,  mem- 
ber, or  licentiate  of  the  Royal  College  of  Physicians  of 
Edinburgh.     3rd.  Kellow  or  licentiate  of  the   King 
and  Queen's  College  of  Physicians  in  Ireland.    The 
schedule  then  refers  to  fellows,  members,  or  licentiates 
of  the  Colleges  of  Surgeons  of  England,  Edinburgh, 
Glasgow,  and  Ireland;  to  licentiates  of  the  Society  of 
Apothecaries^  London,  and  of  the  Apothecaries'  Hall, 
Dublin;  and  lOthly, — doctor,  or  bachelor,  or  I'cen- 
tiate  of  medicine,  or  master  in  surgery  of  any  Univer- 
sity of  the  United  Kingdom,  or  Doctor  of  Medicine, 
or  doctorate  granted  prior  to  ''  the  passing  of  this 
Act  by  the  Archbishop  of  Canterbury,"  and  then  fol- 
lows a  statement  as  to  doctors  of  medicine  of  any  fo- 
reign  or  colonini  University  or  College.     The  statute 
provides  for  the  registration  of  persons  possessing  the 
qualifications  in  schedule  A.;  and  the  51st  section  of 
that  Act  and  the  second  section  of  the  23  &  24  of  the 
Queen,  a.  66,  authoriae  the  Crown  to  grant  a  new 
charter  to  the  College  of  Physicians  in  Ireland;  and, 
if  the  College  had  been  properly  advised,  it  would 
have  been  open  to  them  to  have  applied  under  the 
said  section  for  a  new  charter,  authorizing  them  to 
confer  degrees,  instead  of  usurping  a  po^  er  which,  in  my 
opinion,  there  is  no  colour  of  foundation  for  their  hav- 
ing exercised,  having  regard  to  the  provisions  of  their 
charter.     The  reg^ter  made  out  under  the  Act  states 
the  qualifications  of  the  several  persons  in  the  register 
mentioned,   and  recoguiaes  the  distinction   between 
doctors,  licentiates,  &c.    The  power  under  which  the 
Archbishop  of  Canterbury  confeiTed  degrees,  and  which 
ia  referred  to  in  the  said  schedule  A.,  is  referred  to  in  1 


Blackstone's  Commentaries,  881.    Some  dicta  have 
been  referred  to  in  the  report  of  the  proceedings  be- 
fore the  Privy  Council  in  England  relative  to  the  or- 
dinances of  the  Scottbh  University  CommissioDers; 
but  some  of  their  dicta  are,  in  my  opinion,  contraiy  to 
law,  and  none  of  them  govern  this  case.   It  has,  how- 
ever, been  argued  that  it  is  inherent  to  the  aathoritj 
of  a  College   to  confer  degrees.     No  person  ever 
thought  of  so  strange  a  proposition  when  the  Queen^s 
Colleges  were  established ;  and  until  the  charter  creat- 
ing the  Queen's  University  the  power  was  not  given 
or  exercised.     It  has,  however,  been  stated  by  coon- 
sel  that  the  University  of  Dublin  conferred  degrees 
without  any  authority  contained  in  their  charter.    1 
have  read  the  Dublin   charter  and   the  documents 
therein  referred  to,  and  it  is  perfectly  clear,  in  mj 
opinion,  having  regard  to  the  provisions  of  the  charter 
and  the  documents  therein  referred  to,  and  especiallj 
to  a  statute  of  the  Dean  and  Chapter,  dated  the  20th 
of  July,  1 835,  that  the  charter  did  empower  the  Uni- 
versity of  Dublin  to  confer  degrees.     The  copy  of  the 
Dublin  charter  and  the  documents  therein  referred  to 
are  contained  in  **•  The  Dublin  University  Calendar, 
with   Almanack,"  for  the  year   1860,  which  I  have 
before  me,  and  I  suppose  that  the  Dublin  Calendar 
for  this  year  also  contains  them.     Sir  G.  Cornwall 
Lewis  was,  I  think,  mistaken  in  the  observation  made 
by  him  in  page  228  of  the  Scotch  book  I  have  re- 
ferred to,  and  which  observations  the  respondent's 
counsel  have  relied  upon.     The  Stamp  Act,  65  Geo. 
III.,  c.  184,  extended  to  Ireland  by  the  5  &  6  Vic.  c 
82,  under  the  head  **  admisc^iou  "  in  the  schednle,  re* 
cognized  the  distinction  between  -the  licence  '*  to  ex- 
ercise the  faculty  of  physic,  or  practise  as  a  licentiate," 
and  admission  to  a  deforce.     Those  provisions  have 
been  repealed,  but  that  does  not  aflfect  the  argument. 
The  20th  section  of  the  40  Geo.  III.  c.  84,  recognizes 
in  clear  terms  the  distinction  betvveen  the  real  degrees 
and  a  licence  to  practise  granted  by  the  College  of 
Puysicians.     That  clause  is  in  these  words: — ''And 
be  it  enacted  Jby  the  authority  aforesaid,  that  the  said 
Professorships  of  the  Institutes  of  Medicine,  of  the 
pi*actice  of  medicine,   of  the    materia   medica,  and 
pharmacy,  and  of  midwifery,  on  the  foundation  of  Sir 
Patrick  Dun,  shall  be  open  to  all  persons  professins^ 
their  faith  in  Christ ;  and  the  said  Professorships  of 
the  University  of  Dublin  to  Protestants  **  of  all  na- 
tions provided  they  shall  have  taken  medical  degrees, 
or  shall  have  obtained  a  licence  to  practise  from  the 
College  of  Physidans,  in  consequence  of  a  testimo- 
nium under  the  seal  of  Trinity  College,  Dublin."    it 
is  unnecessary  I  should  occupy  pablic  time  further  in 
this  case.     I  decide  the  case  upon  the  construction  of 
the  charter  of  the  College  of  Physicians.     Under  that 
charter  the  person  who  practises  physic  must  obtain  a 
licence  under  the  common  seal  of  the  College,  to  use 
or  exercise  the  faculty  of  physic,   and  the  College  is 
authorized  to  grant  such  licences ;  and  I  am  of  opi- 
nion that  the  power  given  to  the  College  of  Physisiaos 
to  grant  such  licences  did  not  give  them  the  power  of' 
conferring  the  degree  or  title  of  Doctor  of  Medicine. 
The  alteration  by  the  College  of  the  form  of  licence  in 
1862,  omitting  the  word  «*  degree,"  shows  their  con- 
sciousness of  having  usurped  a  power  they  did  not 
possess.     Their  leading  counsel,  Serjeant  Sullivan, 
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fiurly  and  candidly  admitted  that  he  drew  no  dbtinc* 
tion  between  the  two  forms  of  licence  of  1861  and 
1862;  and  that  if  the  College  had  not  the  povierof 
conferring  the  degree  of  Doctor,  thej  had  no  right  to 
confer  the  title  of  Doctor.  I  entirely  concur  in  the 
propriety  of  that  admission ;  and  I  am  clearly  of  opi- 
nion that  the  College  of  Physicians  had  no  right,  un- 
der the  provisions  of  their  charter,  to  confer  either 
the  degree  or  the  title.  The  question  was  considered, 
bnt  not  decided,  in  the  Court  of  Queen's  Bench,  in 
The  Queen  t.  Steele  (13  In  Com.  Law  Rep.  398).  It 
b  surprising  that  a  body  of  such  high  character  and 
great  respectability  as  the  College  of  Physicians 
should  have  allowed  themselves  to  be  so  misled  as 
they  have  been  in  this  case.  But  I  trust  it  will  be 
understood  that,  so  far  from  suggeating  that  there  is 
any  distinction,  except  in  name,  between  a  physician 
who  has  obtiuned  the  university  degree  of  doctor,  and 
a  licentiate  of  the  College  of  Physicians,  I  believe  I 
only  express  the  opinions  of  the  public  in  stating  that 
a  licentiate  of  the  College  of  Physicians  stands  quite 
as  high  in  their  estimation  as  any  gentleman  who  may 
have  obtained  the .  degree  of  doctor.  If  the  College 
of  Physicians  had  read  their  charter  without  the  aid 
of  legal  spectacles,  they  would  have  found  how  plain, 
clear,  and  unambiguous  the  language  of  it  is.  A 
question  of  form  was  raised  in  this  case,  that  the  pro- 
ceedings should  have  been  at  law.  The  petition  is  in 
the  nature  of  an  information  and  bill  So  far  as  the 
petition  is  In  the  nature  of  an  information  the  Crown, 
by  its  prerogative,  may  sue  in  the  Court  of  Chancery, 
and  therefore  I  am  bound  to  make  a  decree  against 
the  respondents,  as  sought  by  the  Attomey-GeneraL 
So  far  as  the  petition  is  the  petition  of  the  provost, 
fellows,  and  scholars  of  the  Holy  and  Undivided  Tri- 
nity, it  is  very  doubtful  whether  it  is  sustainable. 
Bnt  no  particular  relief  is  sought  by  the  prayer  in  re- 
spect of  their  rights  or  alleged  rights.  I  do  not, 
therefore,  think  that  if  the  suit  is  unsustainable  on 
their  petition,  it  is  unsustainable  on  the  information  of 
the  Attomey-GeneraL  I  shall  therefore  make  the  de- 
cree sought  by  the  prayer,  and  I  shall  order  the  re- 
spondents to  pay  to  the  Attorney- General  the  costs 
of  the  suit. 


CQurt  of  ext^tqutx. 

CBfported  by  OUvot  J.  BirIm,  EM|.,Bwriiter.at.UwJ 

Lambebt  v.  M'Donmel. — Nov.  3. 

Landlord  and   tenant — Sub^tenani^^Surrender  by 
act  and  operation  o/law» 

A  verbal  agreement  between  an  under-tenant  and  the 
owner  of  the  reversion,  made  contemporaneously 
with  a  formal  surrender  oj  the  interest  of  the  mesne 
lessee,  and  which  agreement  was  proved  to  have 
been  acted  upon,  to  the  effect  that  the  subtenant 
should  tlienceforward  remain  in  possession  of  part 
of  the  premises  as  caretaker.  Held  to  operate  as  a 
surrender  by  act  and  operation  of  law,  although  no 
actual  chffnge  of  possession  took  place  at  the  time. 


O^Donnd,  Q.C.  (with  /"^o^;  appeared  In  this  case  on 
the  part  of  the  plaintiff,  to  shew  cause  why  the  con- 
ditional order  of  the  16th  of  April  last  should  not 
be  made  absolute,  but  should  be  discharged  with 
costs.  The  conditional  order  was;  ^  That  the  verdict 
had  for  the  defendant,  at  the  last  assizes  for  the 
coanty  of  Kilkenny,  be  set  aside  and  instead  thereof 
a  verdict  be  entered  for  the  plaintiff,  pursuant  to  the 
leave  reserved  by  the  learned  judge  at  the  trial,  or 
that  the  said  vei^dict  for  the  defendant  be  set  aside, 
and  a  new  trial  had  on  the  ground  of  the  misdirection 
of  the  judge,  unless,"  &c.  The  action  was  one  of 
ejectment  on  the  title  for  a  house  and  lands  in  New 
Grove,  in  the  county  of  Kilkenny.  It  appeared  from 
the  evidence  on  the  trial  that  the  plaintiff's  father 
being  seised  in  fee  of  the  lands  of  Ballynakill,  exe- 
cuted a  lease  bearing  date  the  13th  November,  1828, 
to  one  John  Biyan,  of  part  of  said  lands  and  contain- 
ing seven  and  a  half  Irish  acres,  for  the  life  of  Daniel 
Bryan,  the  eldest  son  of  John  Bryan,  or  for  twenty- 
one  years  from  the  25  th  March,  1828,  whichever 
should  last  longer,  at  the  yearly  rent  of  £9. — Said 
lease  having  been  read  iu  evidence  for  the  plaintiffs, 
proof  was  given  that  John  Bryan  died,  and  that 
said  Daniel  Bryan,  his  eldest  son,  was  in  pos- 
session of  said  lands  for  five  years  previous  to  the 
year  1849;  that  in  said  last-mentioned  year  Daniel 
Bryan,  having  owed  an  arrear  of  rent  to  the  plaintiff, 
agreed  to  surrender  the  said  premises  which  he  then 
did,  by  endorsement  signed  by  him  on  the  said  lease, 
bearing  date  the  6ih  November,  1849.  This  Bryan^ 
before  he  had  so  surrendered,  had  let  a  portion  of  the 
premises  to  an  under-tenant,  viz.,  the  defendant  The 
plaintiff  then  gave  the  following  evidence  to  shew 
that  the  defendant  was  fully  aware  of  the  surrender 
by  endorsement,  and  further  that  he  fully  acquiesced 
in  same:-* 

*'  I  am  the  plaintiff;  I  recollect  the  endorsement  of  the 
6th  Nov.  1849.  My  father  then  got  possession  of 
all  the  lands  of  said  lease  of  November,  1828,  except 
the  house  in  question  of  which  the  defendant  then 
was  in  possession.  I  went  to  defendant  that  day  and 
I  told  him  that  Daniel  Bryan  had  given  up  possession 
of  the  farm,  and  I  asked  him  wa:s  he  satisfied?  Ha 
said,  yes\  bnt  that  he  hoped  my  father  would  not 
charge  him  rent  as  Bryan  did,  aa  he  (the  defendant) 
was  a  poor  man.  I  told  him  that  instead  of  charging 
him  rent,  my  father  and  I  would  leave  him  caretaker 
until  such  time  as  he  would  provide  himself  with  a 
house  elsewhere,  and  I  asked  him  was  he  satisfied  to 
take  it  on  those  terms,  and  he  said  he  was,  and  that 
he  would  do  anything  we  wished.  He  was  then  my 
fitther's  ploughman  at  five  shillings  per  week,  and  was 
actually  ploughing  that  day.  Wiihin  a  year  after 
that  he  asked  me  when  I  was  going  to  give  him  the 
slated  house  elsewhere?  I  said  we  would  give  it  to 
him  as  soon  as  we  had  it  built.  My  father  dismissed 
defendant  from  his  employment  in  March,  1851*  and 
defendant  was  out  of  employment  for  about  three  yeara 
and  a  half.  He  came  back  to  it  again  in  1 854  or  1 865, 
and  he  again  asked  me  when  we  would  giva  him  tho 
house  elsewhere.  In  1857,  after  my  father's  death, 
I  wanted  him  to  go  to  another  house  which  I  pointed 
out  to  him,  bnt  he  said  he  would  not  take  it.  I  then 
ofierdd  him  another  and  a  bt  better  hooseb  And  ho 
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declined  to  take  it,  and  I  therefore  dismissed  him  from 
my  employment.  This  waa  in  1862.  I  demanded 
possession  in  1863  and  defendant  refnsed  it"  On 
cross-examination  .plaintiff  admitted  that  he  did  not 
get  possession  from  defendant,  and  that  he  ne^er 
demanded  it  until  1863.  The  only  two  qnestions 
that  were  left  to  the  jory  were— first,  **  Whether  at 
and  immediately  previous  to  the  date  and  execution 
of  said  endorsement  of  November,  1849,  defendant 
held  the  premises  in  the  ejectment,  as  yearly  tenant  of 
Daniel  Bryan.  Second — ^whether  defendant,  at  the  time 
of  the  execution  of  such  endorsement,  agreed  to  said 
endorsement  by  Daniel  Bryan,  and  a^eed  that  he 
(the  defendant)  would  remain  in  the  house  in  question 
as  a  caretaker  to  the  plaintiffs  father,  the  late  Am- 
brose Lambert,  and  his  son  (the  present  plaintiff) 
until  such  time  as  they  could  provide  him  with  a 
house  elsewhere.''  The  jury  found  on  both  those 
issues  in  the  affirmative.  Thereupon  the  learned 
judge  directed  a  verdict  for  the  defendant,  reserving 
(by  consent  of  defendant's  counsel)  liberty  for  plaintiff 
to  move  the  Court  to  enter  instead  thereof  a  verdict 
for  the  plaintiff,  if  the  Court  should  be  of  opinion 
that  upon  the  evidence,  and  upon  the  finding  of  the 
jury  as  to  the  two  questions,  the  plaintiff  should  be 
entiUed  to  it* 

The  narrow  question  for  the  Court  to  consider 
was,  whether  or  not  the  endorsement  above-men- 
tioned  operated  aa  a  surrender  in  law  of  the  de-  | 
fondant's  tenancy,  and  it  is  submitted  on  the  part  of 
the  defendant  that  the  verdict  cannot  be  disturbed, 
because  the  endorsement  in  truth  did  not  operate  as  an 
extinguishment  of  the  defendant's  tenancy;  assuming 
that  surrender  affected  Btyan^s  lease  and  nothing 
more,  yet  it  could  not  disturb  the  interests  of  de- 
fendant. The  defendant  was  a  stranger  to  the  plain- 
tiff and  no  privity  whatever  between  them.  A  sur- 
render divests  the  estate  out  of  the  surrenderor  and 
vests  it  in  the  surrenderee— TAom/Mon  v.  L^ch  (2 
Salk.  618);  it  is  in  the  words  of  Co.  Lit.  337,  B, 
the  yielding  up  of  an  estate  for  life  or  years  to  him 
who  hath  the  remainder,  or  to  use  the  language  of 
Shop.  Touch.  300,  the  estate  of  the  surrenderor  is 
drowned  in  that  of  the  surrenderee.  It  is  said  in 
Co.  Ut.  338  B.,  that  between  the  parties  to 
a  surrender  the  estate  is  absolutely  drowned,  but 
having  regard  to  strangers  the  estate  hath,  in  consi- 
deration of  law,  a  continuance. — Fleasani^  devisee  of 
ffattan  v.  Benson  (14  East  234,  238).  The  sur- 
render of  an  immediate  tenant  does  not  affect  the 
right  of  an  undertenant,  per  Bayley.  The  defendant  it 
was  found  by  the  jury  was  tenant  from  year  to  year 
to  Daniel  Bryan,  and  defendant  was  theifore  entitled 
to  notice  to  quit— if  iKc^fi  v.  Kelly  (2  Jones,  19). 
The  defendant's  estate  has  never  been  surrendered 
either  by  note  or  memorandam  in  writing,  as  provided 
for  by  the  statute  of  frauds,  nor  by  act  and  operation  of 
law.  The  verbal  agreement  between  the  landlord  and 
tenant  could  not  alter  the  position  of  their  under- 
tenant As  to  surrender  by  operation  of  law, 
vide  Lyon  v.  Reed  (8  Jurist,  762,  and  13  BL  & 
W.  306|.  "In  order  to  constitute  the  surrender 
of  a  particular  estate  by  act  and  operation  of  law,  the 
owner  of  the  particular  estate  must  be  a  party  to  some 
act,  the  validity  of  which  he  b  afterwards  by  law 


estopped  from  disputing,  and  which  would  not  be 
valid  if  his  particular  estate  had  contmued  to  exist 
In  all  such  cases  the  hiw  attaches  to  the  act  dans  the 
legal  consequence  of  a  surrender;  the  mere  consent  of 
the  owner  of  a  particular  estate  to  an  act  done  by  the 
reversioner  is  insufficient,  at  leaat  in  cases  of  such  things 
as  pass  by  deed."  No  act  then,  either  m  fact  as  by 
serving  notice  to  quit  or  in  law,  had  been  done 
whereby  the  undertenant's  tenancy  had  determined, 
and  therefore  the  verdict  must  be  upheld.  It  is 
sought  here  to  push  the  doctrine  of  surrender  by  act 
and  operation  forther  than  it  was  ever  carried  before. 
Jonee  v.  Murphy  (2  Jebb  and  Symes,  323)  will  be 
relied  on  on  the  other  side,  but  in  all  the  cases  in  the 
books  surrender  have  been  invariably  followed  by  a 
change  of  possession. 

John  E.  Walehy  Q.C.  (with  P.  WhiU)  were  hcaid 
in  support  of  the  conditional  order.  The  tenancy  of 
the  defendant  was  put  an  end  to — firstly,  by  defendant's 
knowledge  of  the  agreement  between  the  plaintiff  and 
his  tenant,  Daniel  Bryan;  secondly,  by  defendant's  ac- 
quiescence ;  and  thirdly,  by  defendant's  acts.  His  agree- 
ment to  Bryan's  surrender,  followed  by  his  acceptance 
of  the  office  of  caretaker,  was  in  itself  sufficient  to  pot 
an  end  tothe  tenancy,  over.  Peter  v.  Kendall  (6  B. 
and  C.  703)  is  a  case  on  the  doctrine  of  surrender  by 
operation  of  Uw.  There  the  owner  of  a  ferry  demised 
it  to  A,  by  parol,  at  a  certain  annual  rent;  the  latter 
at  the  end  of  a  few  weeks  finding  it  unprofitable,  pro- 
posed to  become  the  servant  of  the  former  as  boatman, 
and  to  account  to  him  for  all  money  received  from  the 
passengers,  on  being  allowed  daily  wages,  and  it  was 
there  held  that  there  was  a  surrender  of  A*8.  interest 
in  the  ferry  by  act  and  operation  of  law;  and  Bayley 
then  makes  use  of  an  observation  applicable  to  the 
question  now  before  the  Court — ^namdy,  that  **  A  be- 
came the  servant  of  the  owner  of  the  ferry  and  not 
the  tenant"  Here  the  defendant  became  onr  serrant, 
the  jury  having  found  that  the  defendant  accepted  the 
office  of  caretaker,  and  thus  put  an  end  to  his  tenancy. 
—Nickda  v.  Atherstone  (10  Ad,  &  EL  N.  S.  944). 
The  a€ie  of  the  plaintiff  and  not  alone  his  mere 
acquiescence  b  sufficient  to  conclude  him  againsf  noir 
averring  the  non-termination  of  Daniel  Bryan's  lease; 
and  the  opinion  of  the  jury  was  that  he  was  well  awaie 
of  the  endorsement  Jones  v.  Murphy  (2  J.  &  S.  323) 
waa  a  case  where  an  ejectment  was  brought  agamst  a 
widow  of  a  deceased  tenant  from  year  to  year,  who 
continued  in  possession  of  the  premises  occupied  by 
him,  it  appeared  that  a  proposal  had  been  made  to 
her  by  the  agent  of  the  plaintiff  to  give  np  possession 
and  resume  it  agidn  as  a  caretaker,  on  condition  of 
her  getting  anotiier  house.  That  proposal  was  ac- 
cept^ by  her  son  in  her  presence  and  with  her 
acquiescence,  emd  possession  was  given  up  by  hifn. 
The  defendant  at  the  trial  put  the  plaintiff  upon  proof 
of  their  title,  which  they  proved  otherwise  than  by 
shewing  the  defendant's  tenancy.  The  judge  non- 
suited tiie  pUiintifl^  because  (as  in  the  case  before  the 
Court)  no  notice  to  quit  had  been  proved,  and  it  was 
decided  by  the  Court  of  Queen*s  Bench  in  this  conntry 
that  the  non-suit  was  wrong,  as  there  was  evidence 
of  a  surrender  by  operation  of  law.  The  case  now 
under  the  consideration  of  the  Court  diffiued  torn 
Jdnes  V,  Mwphyla  this,  that  heretherewaAnodeliTe7 
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of  possession,  while  in  JonM  ▼.  Murphy  there  was ;  bat 
it  is  snbmltted  that  the  acts  done  by  the  defendant — 
namelj,  his  becoming  the  caretaker  and  servant  of 
the  plaintiff  was  sufficient  to  operate  as  a  sarrender 
by  act  of  law. — Lynch  v.  Lynch  (6  In  Law,  131)  was 
where  L.,  a  ]essee,ptirau<rei;fe,  assented  to  a  new  letting 
by  the  landlord  of  a  part  of  the  demised  premises  to 
M,  who  thereapon  entered  into  possession,  bat  there 
was  no  sarrender  in  writing  of  L's.  interest,  yet  never- 
theless it  was  held  that  this  constitated  a  valid  sar- 
render by  act  and  operation  of  law  within  the  Statate 
of  Fraads  (7  Wm.  III.  ch.  12,  Irish). 

Nov.  5. — FrrzGEBALD  B.  having  recapitalated  the 
facts  of  tbe  case,  said — The  only  qaestion  for  the 
consideration  of  tbe  Gonrt  is,  whether  or  not  there 
b  a  sarrender  of  the  defendant's  tenancy  by  act  and 
operation  of  law?  The  jui-y  were  asked  and  gave  it 
as  their  opinion  that  the  esLccation  of  the  endorsement 
by  Bryan  on  his  lease  was  agreed  to,  and  was 
acquiesced  in  by  the  defendant;  and  the  jary  farther 
fonnd  that  the  defendant,  before  that  endorsement, 
was  a  yearly  tenant  of  Daniel  Bryan's,  and  that  he, 
the  defendant,  having  agreed  to  said  endorsement,  be- 
came a  caretaJcer  to  the  plaintiffs.  It  is  urged  that  this 
agreement  between  the  plaintiff  and  the  defendant 
was  not  such  an  act  as  woald  operate  as  a  sarrender 
by  operation  of  law.  There  is,  however,  something 
more  than  a  mere  naked  agreement ;  it  is  an  agree- 
ment followed  by  acts ;  it  is  an  agreement  acted  npon 
by  tbe  defendant,  who  thereapon  became,  and  was, 
the  servant  and  caretaker  of  the  plaintiff.  We  are, 
then,  of  opinion  that  this  agreement  between  the  lessor 
and  lessee,  which  agreement  was  within  the  knowledge 
of  the  sublessee  (the  defendant),  and  which  was  agreed 
to  by  the  sub-lessee,  and  which  was  subsequently  acted 
upon  by  him,  was  sufficient  to  constitute  a  surrender 
by  act  and  operation  of  law,  and  therefore  judgment 
mast  be  for  the  plaintiff 


Court  of  Appeal  tit  Cj^ancerg. 

CReportcd  by  Edmund  T.  Bewley,  Esq.,  BArritt«r.auLaw.  J 

[Befobe  the  Lord  Chancellor    and   the  Lord 
Justice  of  Afpeal.] 

BossxTER  v.  BossiTER. — Nov.  16,  26,   1863; 
Jan.  28,  1864. 

Marriage  articUe — ConetrucSon — Trusts  executory 
and  eoBecuied — Statutes  of  LimUations-^Laches. 

By  marriage  articles  J»  2?.,  the  intended  husband^  in 
consideration  of  the  marriage  and  of  the  fortune  of 
E.  O^M.^  the  intended  wije^  agreed  to  convey  lands 
held  under  a  lease  of  lives  renewable  for  ever  to 
trustees,  in  trust  for  himself  for  lije^  and  in  the 
event  ofE.  G*M.  surviving  him,  ''  to  the  nse  of  the 
E.  O'M.  and  the  child  or  children  of  the  said 
intended  marriage;  and  if  no  chUd  of  the  said  in- 
tended marriage,  thtn  to  the  use  of  E.  0*M.,  her 
heirs f  executors,  administrators^  and  assigns  for  et^." 


Held,  that  a  settlement  in  pursuance  of  the  articles 
should  give  an  estate  for  life  to  E,  OM.^  vnth  re- 
mainder to  the  issue  of  the  marriage. 

On  Jhe  24th  of  October,  1812,  lands  hdd  under  a 
lease  of  lives  renewable  for  ever  were  conveyed  by 
A,  R,  to  the  me  oj  himself  for  life,  with  remainder 
to  J,  R.,  his  second  son,  in  quasi  fee.  J.  R,  who 
did  not  appear  ever  to  have  gone  into  possession  of 
the  lands,  by  marriage  articles,  dated  thedthofOo- 
tober,  1813,  agreed  to  settle  the  lands  on  himself 
for  life^  remainder  to  his  wife  for  life,  remainder 
to  the  petitioner.  In  1814  ^.  RJ*s  eldest  spn  and 
heir-at-law  took  out  a  renewal  of  the  leaae^  in  which 
he  was  stated  to  be  the  assignee  of  A.  R.'s  interest. 
In  1827  J.  R.  died,  and  in  1851  J.  R:s  wije  died, 
and  the  petitioner's  right  accrued.  The  heir-at-law 
ofA.R.  and  those  claiming  under  him  remained 
in  uninterrupted  possession  of  the  lands  from 
1814  until  1862.  There  was  some  evidence,  not 
altogether  satisfactory,  that  A.  R.  died  some  time 
in  1814,  and  a  letter  was  produced  which  proved 
that  he  was  alive  on  the  2%th  of  September,  1813. 
Held,  that  as  his  son,  J.  R.,  was  married  on  the  9th 
of  October  following,  there  was  a  presumption 
diat  A.  R.  survived  the  date  of  the  marriage,  and 
that  the  petitioners^  rights  under  the  marriage  arU" 
des  were  not  barred  by  the  Statute  of  Limitations, 

Br  an  indenture  of  lease,  dated  the  3rd  of  March, 
1788,  tbe  Right  Honourable  Charles  Earl  of  Dro- 
gheda  demised  to  Anthony  Rossiter  all  that  house  in 
the  town  of  Monasterevan,  late  in  the  possession  of 
Edward  M'Donough  and  his  assigns,  together  with  the 
yard  and  offices  in  the  rere  thereof,  as  delineated  in  a 
map  annexed  to  the  said  indenture,  to  hold  for  the 
lives  of  Anthony  Rossiter,  George  Prince  of  Wales, 
and  the  Bishop  ofOsnaburg,  subject  to  an  annual  rent 
of  £22  late  currency.  This  indenture  contained  a 
covenant  for  perpetual  renewal  on  the  payment  of  a 
peppercorn  fine. 

Anthony  Rossiter  having  entered  into  possession 
of  the  premises,  by  a  lease  dated  the  9th  of  July, 
1788,  demised  them  to  John  Cassidy  for  a  term  of 
9999  years,  at  a  yearly  rent  of  £42. 

By  an  indenture  dated  the  24th  October,  1812,  made 
between  Anthony  Rossiter  of  the  one  part,  and  Jo- 
seph Rossiter  (his  second  son)  of  the  other,  afler 
reciting  that  Anthony  Rossiter  was  seised  of  the  said 
premises  amongst  others,  described  as  held  under  a 
lease  from  the  Earl  of  Drogheda,  and  set  to  John 
Cassidy,  Anthony  Rossiter  granted  and  assigned  to 
Joseph  Rossiter,  his  heirs,  &c.  the  premises,  to  hold 
to  Joseph  Rossiter,  his  heurs,  &&  upon  trust  to  per- 
mit Anthony  Rossiter  during  his  life  to  enjoy  the 
same,  and  to  receive  the  rents  and  profits,  and  after 
the  death  of  Anthony  Rossiter  and  subject  to  certain 
annuities,  to  be  to  the  exclusive  use  of  Joseph  Rossi- 
ter, his  heirs,  &c 

Joseph  Rossiter,  by  indenture  dated  Che  14th  of 
December,  1812,  granted  the  premises  by  way  o. 
mortgage  to  James  Doyle  and  Philip  Doyle  to  secure 
the  repayment  of  £317  Is.  6d.,  with  interest. 

By  articles  of  agreement  dated  the  9th  of  Octo- 
her,  1813,  entered  into  in  contemplation  of  the 
marriage  of  Joseph  Rossiter  with  Elizabeth  0'Meara» 


«74 


THB  IRISH  JTTBIST. 


-and  made  between  Joseph  Rossiter  of  the  first  part, 
Elizabeth  O^Meara  of  the  second  part,  and  John  Ab- 
bot and  Richard  O'Meara,  trustees,  of  the  third  part, 
after  redting  the  then  intended  marriage  between  Jo- 
seph Rossiter  and  Elizabeth  O'Meara,  and  reciting  the 
deed  of  the  24th  of  October,  1812,  made  between 
Anthony  Rossiter  and  Joseph  Rossiter;  and  farther 
reciting  that  in  consideration  of  the  intended  marriage 
and  of  the  sum  of  £2000,  the  fortune  of  Elizabeth 
O'Meara,  Joseph  Rossiter  had  agreed  to  convey  to 
the  said  tmstees  the  lands  therein  mentioned  (which 
included  the  Monasterevan  premises),  it  was  wit- 
nessed that  Joseph  Rossiter,  for  the  considerations 
therein  mentioned,  "  hath  agreed,  and  by  these  pre- 
sents doth  agree,  to  convey  to  the  said  John 
Abbot  and  Richard  O'Meara,  their  and  each  of  their 
beirs,  &c.  the  said  hereinbefore  recited  lands,  &c.  (in- 
cluding the  Monasterevan  premises),  and  all  his,  the  said 
Joseph  Rossiter's,  right,  title,  and  interest  therein,  in 
trust,  to  permit  and  suffer  the  sud  Joseph  Rossiter  to 
receive  the  rents,  issues,  and  profits  thereof  for  the 
term  of  hb  natural  life;  then  upon  thb  further  trust, 
In  the  event  of  the  said  Elizabeth  O'Meara,  his  in- 
tended wife,  surviving  him,  then  to  the  use  of  the 
said  Elizabeth  O^Meara^  and  the  child  or  children  of 
the  eaid  intended  marriage;  and  if  no  child  of  said 
intended  marriage,  then  to  the  use  of  the  said  Eliza- 
beth O'Meara,  her  heirs,  executors,  administrators, 
and  assigns  for  ever/' 

The  marriage  was  subsequently  solemnized,  and 
of  it  there  was  issue  the  petitioner,  EUzabeth  Rossiter, 
and  two  other  children,  who  died  infants  and  unmar- 
ried. No  formal  deed  of  settlement  was  ever  executed 
pursuant  to  the  agreement  in  the  articles  of  the  9th 
of  October,  1813,  but  both  the  indenture  of  the  24th 
of  October  1812,  and  the  marriage  articles  were  re- 
gistered. 

Anthony  Rossiter  died,  leaving  Ignatius  Rossiter,  his 
eldest  son  and  heur-at-Iaw,  and  Joseph  Rossiter,  his  se- 
cond son.  The  petition  stated  that  the  date  of  Anthony 
Rossiter's  death  was  subsequent  to  the  execution  of  the 
articles,  but  previous  to  the  27th  of  August,  1814,  and 
that  it  took  place  in  1 81 3,  **  as  the  petitioner  has  heard 
and  believes."  The  petitioner,  however,  expressed 
herself  unable  to  fix  the  exact  day,  and  no  direct 
evidence  was  given  at  the  hearmg  in  the  Court  be- 
low as  to  the  time  of  the  death. 

There  was  no  evidence  of  the  deeds  of  the  24th  Oct. 
1812,  and  of  the  14ih  Dec  1812,  except  attested  co- 
pies of  the  registered  memoriab;  nor  was  there  any 
evidence  save  the  mortgage  of  &he  14th  Dec  1812, 
that  Joseph  Rossiter  or  those  claiming  under  him  had 
ever  been  in  receipt  of  the  rent  payable  out  of  the 
premises  demised  by  the  lease  of  the  9th  of  July,  1788. 
Joseph  Rossiter  having  fallen  into  embarrassed 
circumstances,  left  Ireland,  and  died  in  Scotland  in 
the  year  1827.  Elizabeth  Rossiter,  his  widow, 
died  in  the  year  1851,  leaving  the  petitioner,  Eliza- 
beth Kossiter,  the  sole  surviving  issue  of  the  marriage. 
On  the  27th  of  August,  1814,  Charles  Marquis 
of  Drogheda  granted  a  renewal  of  the  premises  to 
Ignatius  Rossiter.  This  renewal  misrecited  the 
date  of  the  original  lease,  but  the  identity  of  the 
premises  was  established  and  ultimately  admitted  by 
the  respondents.    It  also  recited  that  Anthony  Ros- 


siter had  assigned  his  interest  to  IguaUns  Rossiter, 
and  recited  the  fact  of  Anthony  Rossiter's  deatL  On 
the  10th  of  January,  1841,  Ignatius  Rossiter  assigned 
the  premises  to  his  son,  John  Rossiter,  senior;  and 
on  the  20th  May,  1848,  a  further  renewal  was  granted 
by  the  Marquis  of  Drogheda  to  John  Rossiter,  senior, 
and  a  fee-farm  grant,  under  the  Renewable  Leasehold 
Conversion  Act,  was  afterwards  made  to  him.  John 
Rossiter,  senior,  died  m  1861,  leaving  the  respondent, 
John  Rossiter,  a  minor,  his  eldest  son  and  heir-at-kw, 
and  the  respondent,  Mary  Rossiter,  his  widow,  who  took 
out  administration  to  him.  In  1854  Robert  Cassidy, 
in  whom  the  estote  of  the  lessee  in  the  sub-lease  of 
the  9th  of  July,  1788,  was  vested,  asugned  his  inte- 
rest  to  the  Marquis  of  Drogheda,  who  was  also  enti- 
tied  to  the  reversion  of  the  lease  of  the  3rd  of  March, 
1788;  and  from  that  time  down  to  his  death  the  dif- 
ference between  the  rents  reserved  by  the  two  l^ses 
was  paid  to  John  Rossiter,  senior,  by  the  Marqois  of 
Drogheda.  ,  ,    . 

The  petition  prayed  that  it  might  be  decUred 
that  on  the  death  of  Elizabeth  Rossiter,  the  peti- 
tioner's mother,  the  petitioner  became  entitled  to 
the  premises  for  all  the  estate  and  interest  granted  by 
the  lease  of  the  3rd  of  March,  1788,  and  the  renewals 
and  the  fee-farm  grant  thereof;  and  that  John  B/m- 
ter,  junior,  might  be  ordered  to  convey  the  premises 
to  the  peUtioner  accordingly,  and  might  be  declared  a 
trustee  for  the  petitioner;  and  the  petition  farther 
sought  an  account  of  the  rents  from  the  death  of  the 
said  Elizabeth  Rossiter,  received  by  John  Rossiter, 
senior;  and  that  the  petitioner  might  be  declared  en- 
titled to  be  paid  such  sum  as  should  be  found  dpe  as 
against  the  assets  of  John  Rossiter,  senior;  and  if  ne- 
cessary for  that  purpose,  for  an  administration  of  the 
real  and  personal  estate. 

The  cause  having  come  on  for  hearing  before  the 
Master  of  the  Rolls  by  an  order  of  the  27th  of  April, 
1863,  the  petition  was  dismissed  with  costs.*  From 
this  order  the  petitioner  now  appesded. 

J,  E.  Jfalsh,  Q.O.  (with  whom  was  Bich^\  tor 

the  appellant ^The  questions  involved  in  this  case 

are  reducible  to  two:  first,  the  true  construction  to  be 
given  to  the  marriage  articles  of  the  9th  of  October, 
1813;  and  secondly,  the  effect  of  the  Statute  of  limi- 
tations and  ktpse  of  time  on  the  petitioner's  rights. 
With  regard  to  the  first  of  these  pointo  it  is  to  be  no- 
ticed that  these  articles  are  essentially  executory  m 
their  nature;  and  being  so,  wdl  be  moulded  by  the 
Court  in  such  a  manner  as  to  carry  out  the  presum- 
able intentions  of  the  parties.  The  passage  of  the 
articles  upon  which  the  controversy  arises  is  that 
in  which  a  limitation  is  made— "in  trust  in  the 
event  of  the  intended  wife  surviving  him  (the  intended 
husband),  to  the  use  of  tiie  swd  intended  wife  and  the 
child  or  children  of  the  intended  marriage;  and  if  no 
child  of  the  intended  marriage,  then  to  the  use  of  the 
intended  wife,  her  heirs  and  assigna."  Kow,  on  be- 
half of  the  respondent  it  is  alleged  tiiat  under  this 
she,  as  one  of  the  issue  of  the  marriage,  took  an  estate 
as  tenant  in  common,  or  joint  tenant  along  with  her 
moUier,  or  else  that  her  mother  took  an  estate  m 
quasi  tail  in  the  premises;  bnt  by  analogy  to  the 
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other  cases  on  ezecatory  trasts  we  contend  that  the 
Goart,  in  ezecating  these  articles,  would  constrne 
SQch  langnage  as  giving  to  the  mother  an  estate  for 
life,  with  remainder  to  the  petitioner.  It  is  well 
known  that  words,  which  in  an  executed  settlement 
would  convey  an  estate  tail,  have  been  frequenti/ 
held  in  marriage  articles  to  imply  the  terms  of  a  strict 
settlement.  The  principles  which  distinguish  execu- 
tory from  executed  trusts,  and  executory  trusts  in 
wills  from  those  in  marriage  articles  are  fully  discussed 
in  the  notes  to  Lord  OUnorchy  ▼.  BosvUle  (I  W.  & 
T.  Lead.  Ga.  20-21);  and  Blackburm  ▼.  Stables  (2 
y.  &  B.  369),  and  Deerhurst  y.  St.  Alhana  (5  Mad. 
260)  are  also  leading  authorities  on  this  subject.  In 
marriage  articles  there  is  an  a  priori  inference  from 
their  object  that  it  is  intended  to  provide  for  the  issue 
of  the  marriage,  and  that  neither  of  the  parents  should 
have  the  power  of  destroying  that  provision;  but  in  a 
will,  as  a  testator  may  give  arbitrarily  what  estate 
he  peases,  there  is  no  presumption  that  he  means  one 
qnantity  of  interest  more  than  another — an  estate  for 
life  more  than  an  estate  tail  In  Bodifart  y.  Fitz- 
mawriee  (2  Dr.  &  War.  1 8),  Lord  St.  Leonards  says 
— **  If  a  man  agrees  before  his  marriage  to  settle 
lands  on  his  wife  and  children,  it  would  be  a  manifest 
absurdity  to  execute  that  settlement  by  limiting  to 
himself  an  estate  tail  which  he  might  defeat  the  very 
next  day;  an  estate  which  in  the  view  of  the  law 
giyes  him  the  entire  ownership  of  the  property.  That, 
Indeed,  would  be  a  settlement  in  form  but  not  in  sub- 
stance. The  Courts,  therefore,  have  rationally  held 
that  in  these  cases  the  intention  is  to  divest  the  hus- 
band of  his  old  dominion  and  to  place  the  estates  of 
the  diildren  out  of  the  power  of  the  father  to  defeat 
them."  That  the  Court  would  not  execute  the  arti- 
cles In  the  present  instance  by  giving  an  estate  in 
^uari  tail  to  the  petitioner's  mother  is  evident  from 
the  authorities  already  cited,  and  from  the  doctrines 
laid  down  in  Daviea  y.  Davies  (4  Beav.  54);  Seale 
▼.  Barter  (2  B.  &  P.  485);  Parker  v.  Bolton  (5  L. 
J.,  N.  S.,  Oh.  98);  Sweetapple  v.  Bindon  (2  Vern. 
536).  Taggart  y.  Taggart  (I  Sch.  &  Le£  88),  on 
the  other  hand  shews  that  an  estate  in  joint  tenancy 
woold  not  be  given  to  the  children  along  with  the 
mother;  and  as  to  the  question  of  a  tenancy  in  com- 
mon, if  the  mother  survived  the  father,  having  a  num- 
ber of  In&nt  children,  she  would  have  no  jointure, 
and  would  be  compelled  to  make  the  children  wards 
of  Court,  and  to  apply  to  this  Court  for  some  provi- 
sion for  their  maintenance.  Besides  the  succeeding 
clause  of  the  articles  is  plainly  opposed  to  the  idea 
of  a  tenancy  in  common  or  joint  tenancy.  It  must, 
therefore,  be  held  that  the  petitioner's  mother  was  in- 
tended to  take  an  estate  for  life,  with  remainder  to 
the  children  of  the  marriage. 

The  next  question  to  be  discussed  is,  whether 
the  petitioner's  right  to  recover  the  premises  is 
barred  by  the  Statute  of  Limitations.  Under  the 
deed  of  the  24th  of  October,  1812,  Anthony 
Bossiter  took  an  estate  for  life  In  the  premises 
conveyed,  with  an  absolute  remmder  to  Joseph 
Bossiter.  By  the  articles  of  the  9th  of  October,  1813, 
the  premises  were  limited,  as  we  maintain,  to  Joseph 
Bossiter  fbr  life,  with  remahider  to  his  wife  for  life  in 
the  eyent  of  her  surviving  him,  and  with  remainder 


to  the  petitioner.  Unless,  therefore,  Anthony  Bossi- 
ter died  before  the  execution  of  the  marriage  articles 
of  the  9th  of  October,  1813,  and  the  adverse  posses- 
sion of  those  under  whom  the  respondents  claim  ex- 
isted during  the  interval  between  Anthony  Rossiter's 
death  and  the  execution  of  the  articles,  the  petitioner's 
rights  could  not  be  barred.  The  respondents  are, 
therefore,  driven  to  prove  that  Ignatius  Rossiter  en- 
tered into  possession  before  the  9th  of  October,  1813, 
and  subsequently  to  the  death  of  Anthony  Bossiter. 
Again,  the  title  of  the  respondents,  if  any,  was  ac- 
quired before  the  commencement  of  the  3  &  4  Wm. 
4,  c.  27,  and  the  old  law  did  not  apply  to  courts  of 
equity.  As  to  laches,  lapse  of  time  would  not  bar  the 
petitioner's  rights  if  the  strict  application  of  the  sta- 
tute did  not  do  so.  The  respondent,  coming  here 
with  a  title  under  the  Statute  of  Limitations,  must  be 
prepared  to  shew  the  date  of  entry;  and  as  the  pos- 
session was  under  the  old  statute,  10  Chas.  1,  c. 
2,  must  prove  that  the  possession  was  adverse.  Now, 
jEyre  v.  Walsh  (10  Ir.  0.  L.  Rep.  336)  decided  that 
a  party  entering  into  possession  under  a  tenant  for 
life,  and  holding  over,  was  not  In  adverse  possession 
within  the  meaning  of  the  statute;  and  this  question 
is  also  discussed  In  the  notes  to  Nepean  v.  Doe  (2 
Smith's  Lead.  Ca.  583).  Returning  to  the  question 
of  laches^  in  a  large  proportion  of  the  cases  on  execu- 
tory marriage  articles  the  interval  of  time  between 
the  date  of  the  articles  and  the  proceedings  in  equity 
was  fully  as  great  as  in  the  present  case.  Here  the 
articles  were  drawn  up  in  1813;  the  tenant  for  life, 
Joseph  Ro3siter,  died  in  1827;  and  the  petitioner's 
rights  accrued  in  1851,  on  the  death  of  her  mother. 
In  West  y.  Erissey  (2  P.  W.  349)  the  articles  bore 
date  1684,  the  settlement  1685,  and  the  decree  of 
the  Court  was  made  in  1722,  after  a  lapse  of  thirty- 
eight  years.  In  Trevor  v.  Trevor  (1  P.  W.  S22J 
the  articles  were  entered  into  in  1669,  and  the  decree 
was  pronounced  in  1719,  after  an  interval  of  fifty 
years.  Again,  in  Streatfidd  y.  StrecUfield  (Cas. 
temp.Talb.  176),  the  articles  dated  from  1677,  and 
the  decree  was  in  1735.  In  Davies  v.  Davies  (4  Beav. 
54)  there  was  a  lapse  of  sixty-nine  years;  and  In 
BochJoH  y.  FiUmaurice  (2  Dr.  &  Warr.  1),  there 
was  an  interval  extending  from  1760  to  1839. 

Brewster^  Q.O.  (with  whom  were  F.  Walsh,  Q.C., 
and  Beytagh)  for  the  respondents—^As  to  the  case  of 
Eyre  v.  Waishe  (ubi  supra),  cited  in  the  argument  on 
the  other  side,  there  was  no  express  decision  on  this 
point  in  the  case;  and  even  if  there  had  been,  it  was 
a  decision  upon  wholly  different  grounds,  and  upon  a 
different  Act  from  that  which  we  are  now  considering. 
The  premises  held  by  Anthony  Rossiter  from  Lortl 
Drogheda  were  sublet  by  him  to  John  Cassidy  for  a 
term  of  9999  years,  and  all  that  Anthony  Rossiter 
could  have  from  the  date  of  that  sub  demise  was  a 
rent.  This,  therefore,  brings  the  case  within  the  9th 
section  of  the  3  &  4  Wm.  4,  c.  27,  which  enacts  that 
when  rent  shall  be  paid  under  a  lease  to  a  person 
wrongfully  claiming  to  be  entitled  to  it,  the  right  of 
the  person  lawfully  and  rightfully  entitled  to  the  rent 
shall  be  deemed  to  have  first  accrued  at  the  tim^ 
when  the  rent  was  for  the  first  time  wrongfully  re- 
ceived. But  in  the  present  case  there  is  no  pretext 
for  saying  that  Joseph  Rossiter  ever  received  any  rent 
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ont  of  the  premiseB;  and,  on  tbo  other  band,  it  is  in 
evidence  that  immediately  after  his  father's  death  Ig- 
natius went  into  the  receipt  of  the  rent,  and  obtained 
a  renewal  of  the  lease  from  the  head  landlord.  In 
considering  the  deed  execnted  by  Joseph  Rossiter  in 
contemplation  of  his  marriage,  it  is  worthy  of  remark 
that  this  deed  reseryes  no  life  estate  to  Anthony  Ros- 
siter,  bat  conveys  the  iands  to  the  trustees  in  trust 
to  permit  and  suffer  Joseph  Rossiter  to  receive  the 
rents,  issues,  and  profits  during  his  life.  Now,  this 
points  to  an  immediate  enjoyment  of  the  rents  and 
profits  of  the  lands  by  Joseph  Rossiter;  and  as  the 
conveyance  of  the  24th  of  October,  1812,  from  An- 
thony Rossiter  to  Joseph  Rossiter  reserves  a  life  es- 
tate to  the  former,  we  may  reasonably  infer  that  he 
was  dead  at  the  time  of  the  execution  of  the  marriage 
articles.  With  regard  to  the  construction  of  these 
articles,  the  Goprt,  if  it  were  called  on  to  execute 
them,  would  give  either  an  estate  in  tenancy  in  com- 
mon or  joint  tenancy  to  the  petitioner  with  her  mo- 
ther or  would  give  an  estate  tail  to  the  mother.  In  any 
of  these  cases  the  petitioner's  right  would  have  long 
since  been  barred  by  the  Statute  of  Limitations — 
WUd'8  ease  (6  Rep.  17);  Cholmonddey  v.  Clinton 
(Turn.  A  Russ.  107) ;  BosweU  v.  DUion  (Drary,  29 1 ). 
Rickey,  in  reply,  cited — Crawford  v.  Trotter  (4 
Mad.  361);  Vaughan  v.  Headfort  (10  Sim.  639). 

Cur*  adv,  vuU. 

Nov,  25^A. — ^Thb  Lobd  Chancellob. — This  case 
comes  before  us  on  an  appeal  from  the  decision  of 
the  Master  of  the  Rolls,  who  held  that  in  the  events 
that  have  happened,  and  having  regard  to  the  time 
at  which  the  petition  has  been  filed,  the  petitioner  is 
not  entitled  to  obtain  the  relief  she  has  prayed  for. 
The  statement  of  the  facts  of  the  case  is  briefly  this. 
By  a  deed  of  the  24th  of  October,  1812,  Anthony 
Rossiter  conveyed  this  estate  to  his  son,  Joseph  Ros 
siter,  to  the  nse  of  himself  (Anthony)  for  life,  with 
remainder  to  Joseph  Rossiter  in  fee.  Joseph  Rossiter 
appears  to  have  executed  a  mortgage  of  the  premises 
some  time  shortly  afterwards,  but  there  is  no  further 
evidence  of  any  enjoyment  or  possession  of  the  inte- 
rest in  these  lands  on  his  part.  On  the  9th  of  October, 
1813,  articles  of  agreement  were  entered  into  in  con- 
templation of  the  marriage  of  Joseph  Rossiter  with 
Elizabeth  O'Meara,  and  a  most  important  branch  of 
the  case  turns  upon  the  construction  to  be  put  on 
these  articles.  The  question  first  arises  as  to  whether 
they  are  in  their  na'nre  executory,  and  then  we  are 
called  on  to  consider  what  estate  the  petitioner  has 
taken  under  them.  The  substantial  question  is  to 
enforce,  not  the  articles,  but  the  deed  of  October, 
1812,  for  so  far  as  the  articles  are  concerned,  there  is 
no  occasion  now  to  execute  them.  Although,  during 
the  lifetime  of  Elizabeth  Rossiter,  the  petitioner's 
mother,  some  difficulties  might  have  arisen  in  reference 
to  the  construction  of  the  articles,  and  it  might  have 
become  necessary  to  remodel  them  by  Pome  further 
instrument,  now  that  the  mother  is  dead,  the  articles 
may  be  said  to  have  reformed  themselves,  and  the 
fact  of  their  being  executory  or  otherwise  does  not 
directly  arise.  But  a  question  has  been  raised  «8  to 
whether  the  petitioner's  right  to  recover  these  pre- 
mises b  barred  by  the  Statute  of  Limitations,  and  as 


the  operation  of  the  statute  depends  on  the  time  it 
which  the  petitioner's  title  accrued,  it  becomes  a  polut 
of  great  importance  to  determine  the  nature  of  the 
petitioner's  estate  in  the  premises,  and  in  this  way 
the  construction  and  interpretation  of  the  marriage 
articles  a/e  brought  before  us.  The  real  point  of  the  case 
in  fact  is,  whether  the  petitioner's  right  to  sue  has  been 
taken  away  by  the  efiect  of  the  Statute  of  LimitatioDs. 
This  estate  having  been  turned  into  a  rent  on  tbe 
making  of  the  sub  demise  to  John  Gassidy,  prima 
fade  the  title  of  those  under  whom  the  petitioner 
claims  would  commence  from  the  date  of  the  deed  of 
October,  1812.  They  would  then  be  entitled  to  re- 
ceive the  rent,  and  under  the  provisions  of  the  2nd 
section  of  the  3rd  and  4th  Wm.  IV,  &  27,  if  no  steps 
were  taken  to  recover  the  rent  or  land  for  twenty 
years  the  petitioner's  right  wonld  be  barred.  Thos, 
in  fact,  after  October,  1812,  the  current  of  the  statute 
could  not  have  been  disturbed  by  any  subsequent  act 
of  Joseph  Rossiter  if  time  had  already  commenced  to 
run.  However,  this  state  of  facts  has  been  alleged 
on  behalf  of  the  petitioner.  Under  the  deed  of  0^- 
ber,  1812,  Anthony  Rossiter  took  an  estate  for  life, 
and  under  the  marriage  articles  of  the  9th  of  October, 
1814,  it  is  contended  that  Joseph  Rossiter  took  an 
estate  for  life,  with  remainder  to  bis  wife,  Elizabeth 
Rossiter,  for  life,  in  the  event  of  her  surviving  him, 
with  remainder  to  the  petitioner.  It  is  also  stated 
that  Anthony  Rossiter  did  not  die  until  after  the 
execution  of  the  articles  of  October,  1813,  and  thus, 
by  reason  of  these  snccessive  tenancies  for  life,  the 
operation  of  the  statute  has  been  averted.  On  the 
other  hand,  the  respondent,  in  her  answermg  affidavit, 
maintains  that  Anthony  Rossiter  died  in  the  mterval 
between  the  execution  of  the  deed  of  the  24th  of  Oc- 
tober, 1812,  and  the  date  of  the  marriage  articles,  or 
that,  even  if  this  were  not  so,  although  Anthony 
Rossiter  and  Joseph  Rossiter  took  successive  estates 
for  life,  Elizabeth  Rossiter  took  an  esUte  in  qvm 
tail,  or  the  petitioner  took  an  estate  as  tenant  in 
common  or  joint  tenant  along  with  her  mother,  and 
thus  the  petitioner's  rights  have  been  long  since 
destroyed  by  the  effect  of  the  Statute  of  Limitations. 
The  question  arises  then  as  to  when  Anthony  Rossiter 
died.  Tbe  petitioner  has  only  stated  the  date  to  tbe 
best  of  her  belief,  and  as  it  was  not  part  of  the  re- 
spondent's case  to  give  any  evidence  of  it,  this  critical 
point  is  mvolved  in  the  greatest  obscurity.  Now  as 
to  the  petitioner's  title,  if  she  took  an  estate  on 
coming  of  age  in  the  lifetime  of  her  mother,  or  if  her 
mother  took  an  estate  in  quasi  tail,  her  rights  are 
barred,  bnt  if,  on  the  other  hand,  Anthony  Rossiter 
survived  the  date  of  the  articles,  and  the  petitioner's 
mother  took  a  life  estate,  witb  remainder  to  her  issue, 
the  Statute  of  Limitations  wonld  not  apply.  The 
Court  being  left  to  specalate  on  the  vague  words  of  this 
instrument,  we  are  first  called  on  to  determine  whether 
the  trusts  comprised  in  it  are  executory  within  the 
meaning  of  being  an  imperfect  exposition  of  the  tes- 
tator's intentions.  My  attention  has  been  directed  to 
the  case  of  BosweU  v.  DiUon  (Drury,  291),  hot 
there  is  nothing  in  the  present  case  to  warrant  me  to 
apply  to  it  what  was  said  by  Sir  Edward  Sngden  in 
his  judgment  there.  On  cai'eful  consideration  I  can- 
not but  think  that  on  this  part  of  the  case  the  Master 
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6f  the  Rolls  has  come  to  a  right  decision,  and  that  the 
constraction  put  by  him  on  the  limitations  is  the  cor- 
rect one.  There  is  no  case  in  marriage  articles,  it  Is 
trae,  of  an  exactly  similar  nature,  so  the  case  most 
be  determined  by  what  the  Conrt  wonld  consider  was 
the  intention  of  the  parties  to  the  instrament  As  to 
considering  this  limitation  as  creating  a  joint  tenancy, 
TaggaH  v.  Taggart  (1  Sch.  &  Lef.  84)  is  an  aathority 
-that  where  the  words  in  executory  articles  would,  if 
occurring  in  a  more  formal  disposition,  create  a  joint 
tenancy,  the  Conrt  will  rectify  the  articles  and  give 
such  an  interpi*etation  as  will  give  a  tenancy  in  com- 
mon. If,  again,  the  children  in  the  present  case 
should  be  considered  as  taking  estates  as  tenants  in 
common,  the  efiect  of  that  would  be  that  each  child 
would  take  an  estate  as  tenant  in  common  on  its 
birth,  which  on  its  death  in  its  father^s  lifetime  would 
vest  in  the  father  as  hoir-at-law  in  fee.  Passing  this 
by  and  considering  what  was  the  real  provbion  in- 
tended for  the  wife,  it  would  seem  very  extraordinary 
that  she  should  bo  cut  down  to  a  small  share  in  the 
event  of  her  having  a  large  family;  and  we  can  hardly 
conceive  that  so  unlikely  a  provision  wa3  within  the 
intention  of  the  parties  as  that  with  a  family  of  eight 
or  nine  children,  the  wife  should  receive  during  her 
life  but 'one-ninth  or  one-tenth  of  the  rents  and  profits 
of  the  lands.  Her  fortune  is  £2,000,  and  there  is  a 
recital  in  the  marriage  articles  that  it  is  intended  to 
make  a  provision  for  her  on  the  bankruptcy  or  insol- 
vency of  her  husband.  In  fact,  the  case  comes  round 
to  the  question,  what  would  be  a  reasonable  arrange- 
ment The  Master  of  the  Rolls  has  come  to  the  con- 
clusion that  the  limitation  is  to  be  carried  out  by 
giving  to  the  wife  an  estate  for  life,  with  remainder 
to  her  issue,  and  this  Court  should  be  fully  satisfied 
that  this  deciBion  was  wrong  before  it  would  under- 
take to  reverse  it.  Now,  on  the  other  baud,  we  find 
that  this  Court  has  laid  hold  of  slight  words  to  relax 
the  stricter  rule  of  construction  applied  to  wills;  and 
in  a  case  before  the  Master  of  the  Rolls,  Sir  John 
Romilly,  Audsley  v.  Horn  (26  Beav.  195),  where 
a  question  was  raised  as  to  whether  the  doctrine  of 
WiUTs  ccue  (ubi  supra)  applies  to  personalty,  it  was 
held,  as  it  is  expressed  in  the  marginal  note,  that 
"  when  both  a  parent  and  his  children  are  objects  of  a 
bequest  of  personalty,  the  tendency  of  modem  decisions 
is  to  construe  the  limitations  as  a  gift  to  the  parent  for 
life  with  remainder  to  his  children."  The  words  of 
the  will  in  this  case  were — "  I  leave  Hansard  Place, 
Blackfriars,  to  my  daughter,  Mary  Rossiter,  during 
her  life,  and  at  her  death  to  her  daughter,  Amelia 
Rossiter,  and  Amelia  Rossiter's  children,"  and  at  p. 
199  Sir  John  Romilly  states,  '*  Upon  a  review  of  the 
whole  of  the  cases  upon  this  subject  I  think  that, 
setting  aside  some  contradictory  decisions  which  it  is 
not  very  easy  to  reconcile,  the  tendency  of  modem  de- 
cisions has  been,  in  cases  like  the  present,  to  hold  that 
in  personalty  the  bequest  gives  an  interest  for  life  to 
the  mother,  with  an  interest  in  remainder  to  the  chil- 
dren. Thus  in  Crawford  v.  Trotter  (4  Mad.  361), 
a  bequest  to  one  and  her  children  was  held  to  give 
an  interest  for  life  to  the  mother,  with  remainder  to 
her  children;  and  in  Morse  v.  Morse  (2  Sim.  485)  a 
bequest  of  a  sum  of  money  to  the  testator^s  daughter  and 
her  children  was  held  to  give  an  interest  for  life  to  the 


daughter,  with  remainder  to  her  children.  I  certainly 
cannot  say  that  cases  are  not  to  be  found  in  the  books 
which  it  is  not  easy  entirely  to  reconcile  with  tlHs 
view  of  the  subject;  but  I  think  that  the  view  I  have 
stated  is  that  which  is  most  consistent  with  the  line 
of  modem  cases  and  their  tendency,  and  generally 
most  m  accordance  with  the  spirit  and  intention  of 
the  testator  in  these  cases."  This  case  afterwards 
came  before  the  Lord  ChanceUor,  Lord  Campbell,  on 
appeal  (1  De  G.  F.  &  J.  226),  and  the  decision  of 
the  Master  of  the  Rolls  was  affirmed.  On  the  whole 
of  this  part  of  the  case  it  appears  to  me  that  the  de- 
e'lsion  of  the  Court  below  was  right,  and  more  in 
accordance  with  the  spirit  of  what  a  Court  of  Equity 
should  do  than  any  of  the  other  suggested  constractions. 
By  this  constraction  all  the  objects  of  the  articles  are 
satisfactorily  provided  for,  aud  the  mother  has  such 
an  estate  as  will  enable  her  to  keep  up  and  maintain 
her  family  without  any  difficulty.  No  doubt,  it  may 
be  said  that  if  it  was  intended  that  the  mother  should 
take  an  estate  for  life,  with  remainder  to  the  issue  of 
the  marriage,  it  might  have  been  stated  explicitly. 
But  the  parties  have  given  but  an  imperfect  and  un- 
scientific expression  to  their  intentions,  and  all  that  is 
expressed  can  be  reconciled  most  satisfactory  with 
the  view  taken  by  the  Master  of  the  Rolls.  As  the 
Statute  of  Limitations,  therefore,  did  not  begin  to  run 
until  1851,  the  question  of  laches  is  not  applicable  to 
this  case.  If  some  one  claiming  under  Joseph  Ro8« 
siter  were  now  before  the  Court,  it  might  be  necessary 
to  consider  this  point.  This  is,  in  fact,  but  an  ejectment 
suit,  and  if  the  petitioner  is  not  barred  by  the  operation 
of  the  Statute  of  Limitations,  she  is  not  barred  by  laches. 
The  decision  in  this  case  turns  upon  the  answer  to  the 
question,  when  did  Anthony  Rossiter  die?  Although 
it  is  very  undesirable  to  have  any  farther  expense  in* 
cnrred  in  this  case,  it  is  highly  unsatisfactory  to  have 
no  other  source  from  which  to  determine  the  date  of 
this  death  than  mere  conjecture.  Anthony  Rossiter 
does  not  appear  to  be  a  party  to  any  instrument  sub- 
sequent to  the  indenture  of  the  24th  of  October, 
1812,  and  there  is  a  strong  presumption  that  he  died 
very  shortly  after  its  execution.  In  the  marriage 
articles  of  the  9th  of  October,  1813,  the  estate  is  not 
conveyed  subject  to  any  life  estate  to  Anthony  Ros- 
siter, and  this  would  lead  us  naturally  to  suppose  that 
he  must  have  then  been  dead.  The  eldest  son,  Igna- 
tius Rossiter,  on  the  other  hand,  appears  as  far  as 
the  evidence  goes,  not  to  have  entered  into  possession 
of  the  lands  until  1814:  he  claimed  under  a  prior 
deed  and  not  as  heir-at-law.  But  the  first  evidence 
we  have  of  an  act  of  ownership  on  bis  part,  is  the 
taking  out  of  the  renewal  from  the  Earl  of  Drogheda, 
on  the  27th  of  August,  1814.  Joseph  Rossiter  exe- 
cuted a  mortgage  in  December,  1812,  a  couple  of 
months  after  the  conveyance  from  his  father.  This 
was  an  act  of  dominion  and  presumptively  an  act  of 
possession,  but,  although  from  the  memorial  of  this 
mortgage  deed,  it  appears  very  plain  that  Anthony 
Rossiter  was  alive  at  that  time,  there  is  nothing  to 
prove  that  he  was  still  living  at  the  date  of  the  mar- 
riage articles. 

/.  E.  Walsh,  Q.C.— We  shall  be  very  willing  to 
undertake  any  further  inquiry  on  this  point,  if  your 
Lordships  will  allow  us. 
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F.  W.  WaUh,  Q.O.— We  have  come  here  to  defend 
oar  posseasion  and  oar  rights,  and  it  was  not  any  part 
of  our  case  to  prodooe  evidence  of  the  time  of  the 
death  of  Anthony  Rossiter. 

The  Lord  Ghancellqs. — It  is  very  difficult  and 
very  unpleasant  to  be  compelled  to  adjudicate  on 
rights,  leaving  this  important  point  without  any  direct 
evidence.  If  I  am  obliged  to  decide  this  case  now,  I 
cannot  see  why  I  should  not  affirm  the  decision  of  the 
Master  of  the  Rolls. 

Tbjs  Lobd  JusncB  of  Appeal. — I  coincide  with 
the  Lord  Chancellor's  opinion  in  this  case.  With 
reference  to  the  effect  of  the  marriage  articles  of 
October,  1813,  the  question  is,  whether  there  was 
designed  to  be  an  immediate  provision  for  the  chil- 
dren, or  whether  they  were  to  be  postponed  to  the 
wife's  estate.  There  is  a  presumption  in  settlements 
that  natural  obligations  will  provide  for  the  issue  of 
the  marriage  out  of  the  ph>ceeds  of  the  life  estate, 
and  it  would  be  an  anomalous  disposition  that  each 
child  should  become  at  its  birth  a  tenant  in  common 
or  jomt  tenant  along  with  its  mother,  not  effecting 
the  real  purposes  of  the  settlement,  but  depriving  the 
parent  of  all  control  over  the  children's  fortunes.  We 
must  affirm  the  decision  of  the  Master  of  the  Rolls. 

J.  E.  Wahk,  Q.a— If  your  Lordships  will  permit 
us  to  make  further  investigation  and  enquiry,  we  may 
be  able  to  get  satisfactory  evidence  of  the  time  of  the 
death  of  Anthony  Rossiter. 

Thx  Lord  Chancellor. — On  the  whole,  it  would 
be  better  and  safer  to  allow  the  parties  to  collect  more 
evidence  on  this  question,  and  for  that  purpose  we 
shall  let  the  case  stand  over  until  next  term. 

Jan.  28, 186  i. — ^The  case  came  on  to  be  heard  on 
further  evidence  as  to  the  date  of  Anthony  Rossiter*s 
death. 

J.  E.  WaUK  Q'C,  (with  him  Bichey)  read  the 
affidavits  of  Catherine  Byrne,  C.  F.  O'Meara,  Judith 
Bray,  and  Laurence  Egan.  The  witnesses  were 
cross-examined  by  Brewster^  Q.C.,  and  Dowse^  Q.C. 

Catherine  Byrne,  who  was  the  niece  of  Daniel  Kelly, 
the  son-in-law  of  Anthony  Rossiter,  deposed  that  she 
went  from  Dublin  on  a  visit  to  her  uncle,  Daniel 
Kelly,  to  the  county  Carlow,  in  the  latter  end  of  the 
year  1613;  that  she  remained  there  about  nine 
months,  and  during  that  time  frequently  saw  Anthony 
Rossiter  who  lived  in  the  immediate  neighbourhood ; 
that  shortly  after  her  return  to  Dublin  she  heard  of 
Anthony  Rossiter's  death.  The  witness  was  cross- 
examined  at  some  length  by  Brewster^  Q.C,  but  her 
evidence  was  not  materially  shaken. 

C.  F.  O'Meara  produced  several  letters  which  he  had 
found  amongst  his  father,  Richard  O'Meara's,  papers. 
Three  of  these  were  from  Daniel  Kelly  to  Richard 
O'Meara,  and  bore  date,  respectively,  the  7th  of  August, 
the  16th  of  August,  and  the  28th  of  September,  1814. 
In  the  first  of  these  ^*  Mr.  Rossiter"  was  alluded  to; 
in  the  second  mention  was  made  of  '*  a  joint  bond 
payable  after  Mr.  A«  Rossiter's  death;"  and  in  the 
third  **  Mr.  Rossiter's  family  "  was  spoken  of.  Richard 
O'Meara  had  not  been  in  any  way  related  to  Anthony 
Rossiter. 

Judith  Bray  and  Laurence  Egan  deposed  to  the 
death  of  Anthony  Rossiter  in  1814,  but  these  wit- 


nesses, on  cross-examination,  were  unable  to  give 
any  satisfactory  reasons  for  fiixing  the  date,  and  their 
evidence  was  not  altogether  connstent  with  their  affi- 
davits. 

Bowse,  Q.C.,  on  behalf  of  the  respondents,  objected 
to  the  admissibility  in  evidence  of  the  letters  produced 
by  C.  F.  O'Meara,  and  contended  that,  even  assnmiog 
that  they  were  admissible,  the  appellant  had  not  estab- 
lished more  than  that  Anthony  Rossiter  was  ative  in 
September,  1813.  Parol  evidence  obtained  jxut  Utm 
motam  was  always  to  be  distrusted. 

Bichey,  for  the  appellant,  urged  the  improbabilitj 
of  the  son,  Joseph  Rossiter,  manying  on  the  9th  of 
October,  1813,  if  his  father  had  died  in  the  interval 
between  that  and  the  28th  of  September  preceding, 
when  he  was  alluded  to  in  the  letter  of  Daniel  Kell/. 

Thk  Lord  Chamcellor. — On  the  evidence  which 
has  now  been  given  in  this  case,  when  we  come  to 
estimate  the  balance  of  testimony,  we  find  it  all  in 
favour  of  the  fact  that  Anthony  Rosnterwas  lifrng 
at  the  date  of  the  execution  of  the  marriage  articles 
of  October,  1813.  Amongst  other  circumstances,  the 
letter  of  the  28th  of  September,  1813,  appears  to 
show  that  Mr.  Rossiter  was  then  alive,  and  we  find 
the  son  marrying  a  few  days  afterwards— namely,  on 
the  9th  of  October.  All  this  revolts  agiunst  the  no- 
tion that  the  father  died  in  the  interval,  and  in  the 
absence  of  any  contradictory  evidence  we  must  con- 
sider that  there  is  a  presumption  of  his  being  alive  at 
the  date  of  the  marriage.  There  is  great  difficulty  no 
doubt  in  dealing  with  parol  evidence  on  such  a  point 
after  the  great  lapse  of  time,  and  some  of  the  wit- 
nesses, thoDgh  evidently  endeavonring  to  speak  the 
truth,  have  left  the  matter  in  a  state  of  great  uncer- 
tainty. On  the  whole  of  the  case  my  mind  is  forced 
to  the  conclusion  that  Anthony  Rossiter  survived  his 
son  Joseph's  marriage. 

Thx  Lord  Justice  of  Afpxal. — ^I  concur  in  the 
judgment  of  the  Lord  Chancellor.  I  cannot  say  that 
I  have  the  least  doubt  that  Anthony  Rossiter  was 
alive  at  the  time  of  the  execution  of  the  marriage 
articles,  ten  or  twelve  days  after  we  have  firom  Mr. 
Kelly's  letters  evidence  of  his  existence. 

Order  below  reversed.  Decree  for  thi 
petitioner^  with  an  account  of  the 
rents  and  proJUa  from  th^  daUof 
the  filing  of  the  peHlion.  No  cof^ 
on  either  side. 


WOODEOOFX  V.  GrRINE  AND  OTBRB  MATTERS. 
SaDLEIB  V,  GrRENE  and    OTHER    CkVSBa^^^N09M  I7f 

1863. 

Friority^Mortgage^Docketted  and  tmredocMed 
judgments—DisnUssal  for  want  of  prosecution'-' 
Slst  General  Order  of  March,  184a 

Where  an  unredocketted  Judgment  is  followed  hy<i 
mortgage  with  a  redocketted  judgment  intenm^ 
the  priority  of  the  unredocketted  judgment  u  w 
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affecUdf  if  no  dam  le  made  on  foot  oj  (he  mort- 
gage. 
A  receiver  was  extended  to  a  mortgage  suit,  and 
continued  in  receipt  of  the  rente*  Several  in- 
terlocuiorg  ordere  were  made  in  the  causey  hut  it 
was  never  brought  to  a  hearing.  Held,  that  after 
the  expiration  of  ten  years  from  the  jUing  of  the 
original  bUl  it  stood  dismissed  under  the  S\st  Ge- 
neral Order  of  March,  1843. — Mara  v.  Tibeaodo 
(7  Ir.  Eq.  Rep.  556)  commented  on  and  distin- 
guished. 

WnxtAX  HAamros  Gbeens  being  entitled  to  an  estate 
for  life  in  tlie  lands  of  Grenane  and  Jerpoint,  in  the 
connty  Kilkenny,  a  receiver  was  appointed  over  his 
life  estate  in  the  lands  in  Jnne,  1849,  in  the  matter  of 
Woodroofe  v.  Oreene,  and  was  subsequently  extended 
to  other  matters  and  caoses.  The  daim  of  the  peti- 
tioners in  the  matter  of  Nixon  v.  Oreene^  was, 
in  respect  of  a  judgment  of  Easter  Term,  1826, 
recovered  against  William  Hastings  Greene;  and 
the  claim  of  the  petitioners  in  the  matter  of  Mar- 
tin Y.  Greene  was,  in  respect  of  a  judgment  of  Mi- 
chaelmas Term,  1827,  against  the  same  respondent. 
The  plaintiff  in  the  cause  of  Sadldr  y.  Greene, 
claimed  on  foot  of  two  mortgages  of  the  15th  of  April, 
1848,  and  of  the  25th  of  November,  1850,  respec- 
tively, whereby  William  Hastings  Greene,  the  tenant 
for  life,  and  William  Warren  Hastings  Greene,  the 
first  tenant  in  tail,  conveyed  these  lands  to  James 
Sadleir,  the  trustee  and  public  officer  of  the  Tipperaiy 
Joint  Stock  Bank,  to  secure,  the  first,  a  sum  of  £1000, 
and  the  second,  the  said  sum  of  £1000  and  the  further 
anm  of  £200,  with  interest.  On  the  4th  of  January, 
1848,  a  bill  was  filed  by  James  Sadleir  to  foreclose 
the  mortgages  of  the  15th  of  April,  1848.  The  bill 
was  amended  in  1650,  and  the  receiver  was  extended 
to  this  cause  on  the  4  th  of  June,  1849.  Sums  of 
money  having  been  brought  into  court  from  time  to 
time  by  the  receiver,  an  order  of  reference  to  allocate 
these  funds  was  made  in  the  year  1853  in  the  several 
matters  and  causes,  and  an  allocation  report  was 
made  by  Master  Murphy  on  the  23rd  of  June,  1853. 
By  this  report  the  Master  ascertained  the  priorities 
of  the  parties  who  up  to  that  time  had  appomted  or 
extended  the  receiver,  and  found  that  the  principal 
sum  of  £1000,  together  with  large  arrears  of  interest, 
was  then  due  to  James  Sadleir  on  foot  of  the  mort- 
gage of  April,  1848.  There  was  no  appearance, 
however,  for  the  plaintiff  in  the  cause  of  Sadleir  v. 
Greene  before  the  Master  on  this  order  of  reference,  nor 
was  there  any  charge  filed  on  his  behalf.  The  Mas- 
ter's report  was  confirmed*  and  an  order  was  made 
for  paying  out  the  funds  then  in  Court,  but  no  pay- 
ment was  made  to  James  Sadleir  on  foot  of  the  mort- 
gage. The  receiver  was  extended  to  the  matter  of 
Nixon  r.  Greene  on  the  18th  of  April,  1857;  and 
further  rents  having  been  brought  in  by  the  receiver 
on  the  1st  of  March,  1858,  an  order  of  reference  was 
made  in  the  matters  and  causes  to  enquire  and  report 
who  were  entitled  to  the  funds  then  m  Court,  and  to 
allocate  the  same.  Under  this  order  Master  Murphy 
made  his  report  on  the  22nd  of  May,  1861,  and 
thereby  allocated  the  funds  to  the  parties  who  had 
obtauied  judgments  jniMiM  to  the  judgments  vested  in 


the  petitioners  in  Jfarftnv.  Greene  and  Nixon  r. 
Greene,  on  the  grounds  that  the  judgment  hi  the  first 
of  these  matters  had  not  been  duly  redocketted,  and 
that  the  judgment  in  the  latter  had  not  been  redock* 
etted  at  all  before  the  mortgage  of  the  15th  of  April, 
1848.  The  petitioners  in  these  two  matters  having 
applied  to  the  Master  of  the  Rolls  to  vary  the  Mas- 
ter's report,  on  the  6th  of  July,  1861,  an  order  was 
made  referring  the  matter  back  to  the  Master,  with  a 
declaration  that  the  judgment  in  Martin  v.  Chreene 
was  duly  redocketted,  and  ordering  the  Master,  in  re- 
considering his  report  and  reallocating  the  fund,  to 
enquire  and  report  whether  there  was  any,  and  if  so, 
what  sums  due  for  principal  and  interest  respectively 
on  foot  of  the  mortgage  of  the  15th  of  April,  1848, 
and  to  whom  due.*  Pending  the  proceedings  before 
the  Master,  George  M'Dowell,  the  offidal  manager  of 
the  Tipperary  Bank,  in  whom  the  mortgage  of  April, 
1848,  was  vested,  on  the  14th  of  January,  1862, 
entered  into  an  agreement  with  the  petitioners  in 
the  matter  of  Nixon  v.  Greene,  to  withdraw  all 
claims  on  the  funds  then  being  allocated,  and  thus 
prevent  the  natural  priority  of  the  unredocketted 
judgment  in  the  matter  of  NioDon  v.  Greene hotti  being 
affected  by  the  mortgage  of  1848.  George  M'Dowell 
accordingly  filed  a  charge  on  the  7th  of  February, 
1862,  whereby  it  was  stated,  amongst  other  matters, 
that  there  was  due  on  foot  of  the  mortgage  the  sum 
of  £1,200  principal,  and  £963  Os.  6d.  interest;  but 
that  by  reason  of  the  agreement  of  the  14th  of  Ja- 
nuary, 1862,  which  was  referred  to,  no  elium  was 
then  made  upon  the  funds  in  Court  to  the  credit  of 
the  matters  and  causes.  By  the  leave  of  the  Master 
a  charge  was  also  filed  by  William  Warren  Hastings 
Greene,  by  which  he  charged  that  he  had  joined  in 
the  deeds  of  mortgage  of  the  15th  of  April,  1848, 
and  the  25th  of  November,  1850,  solely  as  a  security 
for  his  father,  William  Hastings  Greene;  and  he  sub- 
mitted that  the  life  estate  of  the  latter  should  be  pri- 
marily liable  for  the  payment  of  the  several  judgments 
in  exoneration  of  the  inheritance  in  the  said  lands. 
On  the  15th  of  April,  1863,  the  Master  made  his 
amended  report,  and  found,  amongst  other  matters, 
that  there  was  due  for  principal  on  foot  of  the  mort« 
gages  of  the  15th  of  April,  1848,  and  the  25th  of 
November,  1850,  the  sum  of  £1,200,  and  for  inte- 
rest, up  to  the  5th  of  February,  1862,  the  sum  of 
£903  Os.  6d.;  and  he  further  found  that  George 
M'Dowell  had  made  the  agreement  of  the  14th  of  Ja- 
nuary, 1862,  and  had  made  no  claim  on  the  fund  in 
Court;  and  that  the  petitioners  in  Marlin  v.  Greene 
and  William  Warren  Hastings  Greene  had  objected 
that  George  M'Dowell,  by  reason  of  the  deeds  of 
mortgage  and  the  proceedings  in  the  cause  of  Sadleir 
V.  Greene,  and  after  the  allocation  orders,  was  bound 
to  establish  his  claim  on  foot  of  the  mortgage;  and 
the  Master  submitted  for  the  judgment  of  the  Court 
whether  George  McDowell  was  at  liberty  to  decline 
to  make  his  claim,  and  whether  the  allocation  bhould 
be  conducted  irrespective  of  the  mortgage  or  regard* 
bg  it  as  an  enstmg  charge  on  the  funds.  The  mat- 
ter having  come  before  the  Master  of  the  Bolls  on  a 


*  Weedroefey.  OretneCi^  Ir.  Gh.  Rep,  478> 
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motion  on  behalf  of  the  petitioners  in  MHtiin  r. 
Oreene^  and  a  cross-motion  on  behalf  of  the  petitioners 
in  Nixon  r.  Chrtene^  for  an  order  to  transfer  to  them 
respectively  the  snms  found  dne  by  the  Maeter^s  re- 
port, bj  an  order  dated  the  27th  of  Jane,  1863,  it 
was  ordered  that  as  George  McDowell  made  no  claim 
on  foot  of  the  mortgage  of  the  15th  of  April,  1848, 
the  fonds  in  Conrt  should  be  transferred  and  paid  in 
accordance  with  the  schednle  appended  to  the  Master's 
report;  that  is,  in  accordance  with  the  natural  priority 
of  the  several  judgments.*  From  this  order  John  H. 
C.  Martin  and  John  Greene,  the  petitioners  in  Mar- 
tin V.  Oreenty  and  William  Warren  Hastings  Greene 
now  appealed,  the  funds  in  Court  being  insuflScient  to 
satisfy  the  judgment  m  Martin  v.  Oreent  if  it  were 
held  puisne  to  the  judgment  in  Nixon  v.  Oreene, 

Brewster^  Q.G.,  (with  Exham)  for  the  appellants. 
—Under  the  provisions  of  Moore's  Act  (9  Geo.  4,  c 
35)  the  judgment  vested  in  the  respondents,  Henry 
Nizon  and  Arthur  Browne,  being  nnredocketted  is 
null  and  void  as  against  the  mortgage  of  the  15th  of 
April,  1848;  and  therefore  the  intervening  redock- 
etted  judgment  of  the  appellants  b  entitled  to  be  paid 
off  in  priority — In  re  Uuthtoaite  (2  Ir.  Ch.  Rep.  54; 
8.  c.4Ir.  Jur.  61).  We  submit,  therefore,  in  the 
first  place,  that  by  a  rule  of  law  if  money  be  due  on 
foot  of  the  mortgage,  the  prior  nnredocketted  judg- 
ment must  be  postponed;  nor  can  any  agreement, 
such  as  that  entered  into  between  Mr.  M'Dowell  and 
Messrs  Nixon  and  Greene,  affect  the  legal  priorities  of 
the  judgments.  In  the  next  place  this  collusive 
agreement  to  defeat  the  appellants'  rights  will  not  be 
allowed  to  stand  in  a  court  of  equity.  Mr.  M'Dowell 
appeared  all  through  the  proceedings  in  the  Master's 
office,  and  also  on  the  Rolls'  motion,  when  the  order 
of  the  6th  of  July,  1861,  was  made,  and  it  b  not 
competent  for  him  now  to  prevent  the  carrying  out  of 
that  order.  Again,  William  Warren  Hastings  Greene 
was  only  a  surety  in  the  mortgage  of  the  15th  of 
April,  1848,  his  father,  William  Hastings  Greene, 
being  the  principal  debtor.  And  it  is  unjust  and  con- 
trary to  the  principles  of  this  Court  that  Mr.  M'Dowell 
should  be  permitted  to  give  up  his  rights  against  the 
estate  of  the  principal  debtor  to  the  prejudice  of  the 
estate  of  the  surety.  The  receiver  was  extended  to 
the  suit  instituted  for  the  purpose  of  raising  this  mort- 
gage; and  a  large  sum  of  money  has  been  found  to 
be  doe  on  foot  of  the  mortgage  by  a  report  in  the 
cause.  The  funds  brought  in  by  the  receiver  are  now 
in  Court,  and  should  be  allocated  according  to  the 
strict  rights  of  all  the  parties  entitled  to  them. 

The  Solicitor  General  (with  O'Donndl,  Q.O.)  for 
the  respondents,  Heniy  Nixon  and  Arthur  Browne. — 
The  caase  of  SadUir  v.  Oreene  is  not  in  Court,  but 
was  dismissed  long  since  by  the  operation  of  the  81st 
General  Order  of  the  27  th  of  March,  1843.  The 
bill  was  filed  in  the  year  1848,  and  amended  in  1 850; 
and  as  the  cause  has  never  been  brought  to  a  hearing, 
and  more  than  ten  years  have  elapsed,  it  stands  dis- 
missed by  the  terms  of  the  Order.  The  hct  that  a 
receiver  was  extended  to  it  will  not  be  sufficient  to 
keep  it  alive. — Toung  y.  Wilton  (10  Ir.  Eq.  Rep. 
10).    Nor  is  the  case  of  Mara  v.  Tibeaudo  (7  Ir, 

*  Woodroofe  v.  Greme  (14  Ir.  Ch.  Bep.  224). 


Eq.  Rep.  556)  at  all  inconsistent  with  this.  That 
was  an  annuity  cause,  and  on.  that  account  clearly 
distingnishable  in  principle.  But  granting,  even  for 
the  sake  of  argument,  that  this  suit  is  not  dismissed, 
why  should  this  agreement  between  my  clients  and 
Mr.  M'Dowell  not  be  carried  out?  Why  should  the 
artificial  priority  be  retained  when  no  daim  on  the 
funds  in  Court  is  made  by  the  mortgagees?  The 
agreement  was  made  fairiy  and  openly,  and  was  ap- 
proved of  by  Master  Murphy,  whose  sanction  in  such 
matters  is  necessary  under  the  WincUng-Up  Acts  of  the 
Tipperary  Bank.  The  authorities  too  show  that  when 
snch  an  arrangement  is  perfectly  valid,  and  that  when 
no  claim  is  made  on  foot  of  a  mortgage,  no  conflict 
can  be  considered  to  exist  between  it  and  a  prior  nn- 
redocketted judgment — Murtagh  v.  Tisdatl  (Fl.  & 
EeL  20;  &  c.  3  Ir.  Eq.  Rep.  85);  In  re  ScoU's  Es- 
tate (14  Ir.  Ch.  Rep.  57);  Sparrow  v.  Cooper  (I  Jo. 
72).  As  to  Mr.  William  Warren  Hastings  Greene, 
he  is  not  a  party  to  any  suit  in  Conrt,  being  only  a 
respondent  in  the  dismissed  cause  of  Sadkir  v. 
Oreene}  but  even  if  he  were  here,  he  has  not  pnt  for- 
ward any  equity  to  prevent  the  carrying  out  of  thi» 
agreement 

OWonneUt  Q*C.,  for  the  same  parties. 

Lawless,  Q.C.,  (with  Meldon)  for  George  M'Dowell. 

Exham  in  reply. — The  bill  in  Sadleir  v.  Greem 
was  filed  in  December,  1848;  the  receiver  was  ex- 
tended to  the  cause  in  June,  1849;  and  the  order  of 
reference  under  which  the  funds  are  now  being  al- 
located was  made  in  March,  1858.  The  rents  were 
brought  in  by  the  receiver  in  this  suit  in  an  existing 
cause  in  which  for  nine  years  the  receiver  has  been 
acting.  The  order  of  reference  and  all  the  subsequent 
proceedings  in  the  Master^s  office  were  proceedings 
taken  in  this  suit;  and  both  in  the  Master's  office 
and  at  the  Rolls  Mr.  M'Dowell  appeared  aad  was  re- 
presented by  counsel.  This  case  b  very  different  in 
its  facts  from  Toung  v.  Wilton  {ubi  supra),  [Th 
Lord  Chancellor, — You  cannot  contend  that  the  or- 
der appointing  a  receiver  is  tantamount  to  a  decree. 
If  snch  were  the  case  a  receiver  might  contiune  for 
an  indefinite  time.}  Mara  v.  Tibeaudo  (ubi  supra) 
is  an  express  authority  that  where  a  receiver  is  ap- 
pointed the  81st  General  Order  of  1843  is  iaopera- 
tive.  IThe  Lord  Chancellor. — That  was  an  annniiy 
cause,  and  the  order  appointing  a  receiver  is  in  the 
nature  of  a  decretal  order.  The  case  never  conies 
back  again  into  Court]  In  1861,  when  my  clients 
applied  to  the  Master  of  the  Roils  to  vary  Master 
Murphy's  report,  this  point  was  never  made  by  the 
respondent,  Mr.  McDowell,  and  the  parties  were  con- 
sequently involved  in  considerable  litigation  and  ex- 
pense in  maintaining  the  validity  of  the  redocicetting 
of  their  judgment.  It  would  have  been  unnecessary 
to  do  this  if  Mr.  M'Dowell  had  then  consented  to 
abandon  his  claim.  The  amended  bill  in  the  canse  of 
Sadleir  v.  Oreene  was  filed  in  1850;  a  further 
amendment  was  made  in  January,  1853,  and  the  ge- 
neral replication  was  filed  in  June,  1853.  Under 
such  circumstances,  and  considering  that  the  receiver 
has  continued  all  this  time  in  receipt  of  the  rents,  the 
cause  is  not  dismissed  under  the  Orders  of  the  Conrt. 
In  Toung  v.  WUton  there  were  no  funds  brought  in 
in  the  cause,  and  nothing  was  done  for  more  than  ten 


THE  IRISH  JURIST. 


381 


yean;  therefore  it  is  by  no  meaiu  a  parallel  or  simi- 
lar case  to  the  present.  ! 

Ths  Lord  Ohakcellos.— In  this  case  the  order  of 
the  Master  of  the  Rolls  must  be  affirmed.  It  appears 
that  an  allocation  order  having  been  made  in  these 
several  matters  and  causes,  a  report  of  Master  Mar- 
phj  was  made  on  the  22nd  of  Maj,  1861,  by  which 
he  allocated  the  fnnds  then  in  Court  to  the  parties 
who  had  obtained  judgments  subsequent  to  the  judg- 
ment of  Easter  Term,  1826,  now  vested  in  the  re- 
spondents, Henry  Nixon  and  Arthur  M.  Browne,  and 
that  of  Michaelmas  Term,  1827,  vested  in  the  appel- 
lants, John  H.  G.  Martin  and  John  Greene,  on  the 
grounds  that  the  judgment  of  Easter  Term,  1826,  was 
nnredocketted,  and  the  judgment  of  Michaelmas 
Term,  1827,  was  not  duly  redocketted,  and  both  were 
therefore  null  and  void  as  against  the  mortgage  of  the 
15th  of  April,  1848.  An  application  was  made  to 
the  Master  of  the  Rolls  to  vary  the  Master's  report ; 
and  an  order  was  accordingly  made,  by  which  it  was 
referred  .back  to  the  Master  to  reconsider  his  report, 
having  regard  to  a  declaration  to  the  effect  that  the 
judgment  of  Michaelmas  Term,  1827,  was  duly  re- 
docketted. And  it  was  further  ordered  that  the  Mas- 
ter should  enquire  and  report  what  sum  was  due  for 
principal  and  interest  on  foot  of  the  mortgage  of  the 
15th  of  April,  1848.  While  matters  were  in  this 
stage,  and  before  any  definitive  step  was  taken,  an  ar- 
rangement was  entered  into  by  which  the  claim  on 
foot  of  the  mortgage  was  withdrawn,  and  the  parties 
were  restored  to  their  natural  priorities.  Now,  this 
Conrt  will  not  be  very  astute  in  dbcovering  grounds 
for  changing  the  primitive  equities  of  the  parties,  con- 
sideriDg  that  this  agreement  is  entered  into  openly, 
and  at  a  time  before  any  of  the  money  has  been  ad- 
vanced or  piud  out.  There  is  no  principle — no  equity 
— that  will  compel  a  man  to  allow  his  claim  to  stand, 
or  that  will  prevent  him  from  renouncing  it  when  no 
final  report  has  been  made.  It  is  said  that  the  order 
of  the  Master  of  .the  Rolls  of  the  6th  of  July,  1861, 
was  based  upon  this  artificial  priority ;  but  it  is  evident 
that  the  present  is  a  perfectly  just  arrangement,  a  per- 
fectly valid  and  legitimate  transaction,  and  one 
whereby  the  rights  of  the  parties  are  left  as  they  ori- 
ginally stood. 

Agun,  it  is  alleged  that  Mr.  'Vniliam  Warren 
Hastings  Greene  has  some  equity  which  should 
prevent  the  sanctioniilg  of  this  agreement,  inas- 
much as  his  inheritance  will  be  prejudiced  thereby. 
But  if  his  interests  have  been  in  consequence  damni- 
fied, this  must  be  made  the  subject  of  a  separate  sub- 
stantive suit.  What  that  damnification  may  be 
passes  my  comprehension,  but  it  is  certain  that  it  can* 
not  be  disposed  of  by  an  interlocutory  judgment 

As  regards  the  suit  ofSadleiry,  Greene,  it  appears  to 
me  that  it  was  dismissed  under  the  81st  General  Order 
of  March,  1843.  The  case  of  Mara  v.  Tibeaudo 
(vhi  supra)  was  cited,  but  that  was  an  annuity  cause, 
and  the  payment  of  the  annuity  keeps  the  suit  alive* 
The  order  appointing  a  receiver  in  an  annuity  cause  is 
equivalent  to  a  decretal  order,  and  nothing  more  is 
done  in  the  suit.  The  words  of  the  8 1st  General  order 
are :  **That  if  at  the  expiration  of  ten  years  after  the  fil- 
ing of  an  original  bill  the  cause  shall  not  have  been  heard 
by  the  Conrt  npon  the  pleadingSy  the  same  and  all 


supplemental  bills  and  bills  of  revivor  shall  at  the 
expiration  of  such  ten  years  stand  dismissed  out  of 
Court  without  costs,  unless  upon  application  to  the 
Conrt  by  motion  before  such  period  the  Court  shall 
think  fit  to  allow  the  plaintiff  further  time  to  prose- 
cute his  cause.*'  Here  there  have  been  only  supple- 
mental bills  and  interlocutory  orders,  and  they  will 
not  prevent  the  operation  of  the  rule.  But  it  is  urged 
that  even  if  the  cause  ba  dismbsed,  this  could  not  af- 
fect the  money  brought  in  during  the  pending  suit, 
and  that  the  cause  quoad  this  is  still  id  existence. 
This,  however,  comes  round  to  this  question,  that  Mr. 
George  McDowell  makes  no  claim  whatsoever  on  these 
funds,  and  his  right  to  do  so  cannot  be  controverted. 
If  the  parties  choose  I  shall  have  it  taken  down  upon 
the  order  that  they  may  be  at  liberty  to  take  any 
other  proceedings  they  may  be  advised,  founded  on 
the  supposed  equity  I  have  before  alluded  to. 

The  Lord  Justice  of  Appeal, — In  this  case  I  also 
am  of  opinion  that  we  must  sustain  the  decision  of 
the  Master  of  the  Rolls.  A  mortgage  was  executed 
in  April,  1848,  which,  no  doubt,  would  have  ren- 
dered null  and  void  a  prior  nnredocketted  judgment; 
but  whatever  rights  this  conferred  on  the  appellants, 
they  mnst  relinquish  them  if  no  claim  is  advanced  on 
foot  of  the  mortgage.  It  was  quite  competent  for 
Mr.  McDowell  to  renounce  his  claim  on  the  funds  in 
Court,  and  it  was  quite  competent  for  the  parties  to 
deal  with  one  another  for  these  securities  for  their 
mutual  advantage.  Nor  can  this  agreement  be  consi- 
dered in  the  view  of  this  Conrt  as  an  inequitable  one 
towards  the  remainderman. 

Order  hdow  affirmed. 


e^ourt  of  fSxtlyttiMtx. 

Reported  by  Oliver  J.  Btirke,  Esq.,  Esq.,  BarrUter-at-Law. 

Lyons  v.  Keller. — Nov,  4. 

Practice — Application  to  stay  proceedings  in  an  action 
of  detinue. 

An  application  hy  the  defendant  to  stay  proceedings  in 
an  action  of  detinue,  on  the  terms  of  the  defendant 
giving  up  to  the  plaintiff  the  goods  detained^  and  of 
paying  ail  costs,  and  also  a  certain  sum  named  by 
defendant  for  damages,  was  held  to  be  defective  in 
not  leaving  it  optional  to  the  plaintiff  to  proceed  or 
not  €U  his  own  risk, 

Jellety  Q.C.,  on  the  part  of  the  defendant,  moved,  in 
the  terms  of  the  notice  of  motion,  '*  That  the  action 
may  be  stayed  on  the  terms  of  the  defendant  giving 
up  to  the  pluntiff  the  lease  mentioned  in  the  first  and 
second  counts  of  the  summons  and  plaint,  and  paying 
to  the  plaintiff  one  shilling  damages  for  the  conversion 
and  detention  compluned  of,  and  the  plaintiff's  costs 
in  this  case  when  taxed  and  ascertained."  The  sum- 
mons and  plaint  contamed  two  counts,  the  first  for 
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the  conversion  bj  the  defendant  to  hb  own  use  of  the 
title  deeds  of  a  hoose  and  premises  in  the  town  of 
Kantark,  that  is  to  say,  a  certain  deed  bearing  date 
the  2nd  September,  1859-  The  second  count  was 
for  the  detention  of  the  said  lease. 

FhUip  Keogh  opposed  the  motion  being  granted  in 
the  terms  of  the  notice,  inasmuch  as  too  much  was 
asked.  The  defendant  sought  to  staj  proceedings 
without  giying  the  pkintiff  anj  option  to  proceed,  at 
his  the  plaintiff's  own  risk.  In  every  case  reported 
of  motions  of  this  class  there  was  always  the  option 
given.  Applications  of  this  kind  were  not  frequent 
in  this  country.  In  Philips  v.  Haywood  (3  Dowl,  P. 
C,  362)  the  Court  made  an  order  putting  the  pUin- 
tiff  under  terms  if  he  insisted  on  proceedmg.  That 
was  an  action  of  detinue  for  certain  deeds,  and  the 
Court,  it  was  there  said,  will,  on  delivering  up  of  a 
portion  of  them,  dther  stay  proceedings  or  put  the 
plaintiff  under  terms  if  he  insists  on  proceeding.  In 
like  manner  in  Peacock  v.  NicolU  (8  Dowl.  367) 
which  was  an  action  in  trover,  the  Court  will,  on 
application  of  the  defendant,  stay  proceedings  on  the 
delivery  of  a  portion  of  the  goods,  and  payment  of 
costs  and  any  damages,  and  in  the  event  of  the  pldn- 
tiff  refusing  such  terms,  the  Court  will  permit  the 
defendant  to  deliver  up  the  goods,  the  phuntiff  to  pay 
the  costs  incurred  subsequently  to  such  delivery;  in 
the  event  of  his  not  recovering  in  respect  of  some 
other  articles  than  those  delivered  np,  or  mora  than 
nominal  charges  in  respect  of  those  delivered  up. — 
Pickering  v.  Trust  (7  T.  R.  53).  Again,  a  plea  of 
payment  of  money  into  Court  to  an  action  of  detinue, 

in  satisfaction  of  the  value  of  the  goods  will  be  bad 

AUan  V.  Dunn  (1  HurL&  Nor.  572,  1857);  and  yet 
this  motion  seeks  to  pay  money  into  Court,  and  had 
there  been  a  plea  to  ttutt  effect,  it  would  be  demur- 
rable. 

PhtUp  Keogh. — ^We  now  consent  to  stay  proceed- 
ings; but  the  defendant  having  asked  top  much  in  his 
notice,  he  must  pay  the  costs. 

JeUet^  Q.C.,  replied— ^ar/ v.  ^ToZritfrneM  (4  Bingh. 
R  462) — was  an  action  in  detinue  for  a  quantity  of 
letters.  The  defendant  was  allowed  to  stay  proceed- 
ings as  to  one  of  them,  upon  delivering  same  np  and 
paying  costs. 

FnzGEBALD,  B«— The  defendant  hera  seeks  too 
much ;  he  seeks  to  stay  proceedings,  without  giving 
the  plaintiff  any  option  to  proceed  at  his  own  peril. 
he  defendant  tuust  pay  the  costs  of  the  motion. 


Btported  by  John  Monroe,  Esq.,  BurlBter-at-Law. 

[BfiroRi  P100T9  C.B.,  FiTZGERikLD,  B.,  Hughes,  B., 
AND  Deist,  B.] 

Gallaoher  v.  NoLAN.-«i\r<n;.  16. 

Practice — Detinue — Stay  of  proceedings. 

In  detinue  and  trover  the  Court  witty  on  application 
of  the  defendant^  stay  proceedings  on  the  ddivery 
of  the  goods  and  the  payment  of  costs  up  to  the 
time  of  the  delivery;  and  in  the  event  of  the  plainr 
tiff  refusing  such  terms,  the  Court  will  permit  the 
defendant  to  deliver  tg>  the  goods,  the  plaintiff  to 


pay  the  costs  incurred  subsequent  to  the  ddmry  tn 
the  event  of  his  not  recovering  mere  than  nominal 
damages  in  respect  of  the  detention. 

Tms  was  a  motion  for  an  order  declaring  that  all  pro- 
ceedings in  the  case  should  be  stayed  on  the  terms  of 
the  defendant  giving  np  a  certain  discharge  m  the 
summons  and  plaint  mentioned  on  payment  of  all 
costs  properly  incurred  up  to  the  time  of  the  sud  deli- 
very when  taxed  and  ascertained,  and  on  paymeot  of 
Is.  for  nominal  damages;  or  that  the  plaintiff  beat 
liberty  to  proceed  with  the  action  only  on  the  terms 
of  his  undertaking  to  pay  all  costs  of  action  unless  he 
shall  recover  more  than  nominal  damages,  and  for  the 
costs  of  the  motion.  The  action  was  brought  by  a 
fkrm  labourer  against  his  former  employer  to  recover 
a  certain  discharge  which  the  plaintiff  had  given  to 
the  defendant  on  entering  his  employment.  There 
was  a  count  in  detinue  and  one  in  trover;  and  in  the 
latter  it  was  alleged,  by  way  of  special  damage,  that 
by  the  conver^on  the  plaintiff  had  been  kept  oat  of 
employment  and  prevented  from  earning  his  sopport 
The  defendant  now  sought  leave  to  deliver  up  the  dis- 
charge on  condition  that  he  should  pay  all  costs  up  to 
the  time  of  delivery,  and  to  lodge  a  nommal  sun  to 
meet  the  claim  for  spedal  damage. 

O^ome,  for  defendant,  in  support  of  the  motion.— 
The  motion  is  necessitated  by  the  provisions  of  the 
Common  Law  Procedure  Act,  1856,  which  enables 
the  plaintiff,  if  he  think  proper,  to  have  judgment  for 
the  delivery  of  the  goods  claimed.  Money,  therefore, 
cannot  be  lodged  in  Court;  and  the  object  of  the 
motion  is  to  put  the  defendant  in  the  same  position  as 
if  such  a  course  could  be  adopted.  The  terms  offered 
are  most  fair.  All  proper  expenses  are  to  be  paid  np 
till  the  time  of  delivery.  A  nominal  sum  is  lodged 
to  meet  the  claim  for  special  damage,  then  plaintiff 
proceeds  at  his  peril.  The  order  asked  for  has  been 
often  made  in  England. — PhiUips  v.  Haywardi^ 
DowL  P.  C.  362);  Peacock  v.  NichoUs  ^8  Dowi. 
P.  C.  367). 

D.  a  Heron,  Q.C.  (with  him  O'ifoow)— The 
cases  alluded  were  those  where  title  deeds  were  with- 
held, and  where  their  delivery  up  completely  satisfied 
the  object  of  the  action.  This  case  is  dificirent,  since 
special  damage  has  been  caused  by  the  detention. 
Under  such  circumstances  the  order  sought  for  will 
not  be  made. — Stephens'  Practice,  by  Lush.  750.  At 
all  events  it  being  a  matter  of  favour  to  defendant, 
the  plaintiff  must  get  his  costs  of  appearing  on  the 
motion. 

PiooT,  C.  B.— On  the  authority  of  Peacock  r. 
NichcUsvr^mviBX  grant  this  motion  in  the  terms  asked 
for.     Costs  of  the  motion  to  be  costs  in  the.caose. 


Court  of  jlrolbatr. 

Reported  by  W.  R.  MU]er,Eiq.,LL.a,  B8rrUter.at.Ljiw. 

Norton  akd  another  v.  Casey. — Nov.  7. 

Ahatmcnt  of  sui^^Death  of  defendant^Fourteen 

days* 
In  case  of  the  death  of  a  defendant  pending  suit,  the 
Court  wUl  notf  within  fourteen  days  from  his  death, 
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aXkw  a  eUoHon  to  tsnte,  on  behalf  of  the  plaintiff 
to  the  defendanfs  next  of  kin  to  accept  or  rejuae 
letters  of  administration.  I 

C.  FaUes^  moved  on  behalf  of  the  plaintiff  for  liberty 
to  issue  a  citation  directed  to  the  widow  and  next  of 
kin  of  Robert  Gasej,  deceased,  who  was  the  sole  de- 
fendant, and  who  had  died  on  the  26th  October  last. 
The  deceased  in  the  cause  had  died  on  the  20th  Jane 
last,  having  bj  a  will  nominated  the  two  co-plunti£b 
and  the  defendant  his  ezecators.  The  defendant  was 
the  onlj  son  of  the  deceased,  and  he  bad  lodged  a  car 
▼eat,  and  had  appeared  on  the  22ad  Jnlj.  The  de- 
claration was  filed  on  the  5th  Angust,  and  the  defen- 
dant had  pleaded  on  the  18th  August  want  of  capa- 
city and  undue  influence*  The  defendant  had  left  a 
widow  and  a  sister,  his  sole  next  of  kin.  The  pro- 
perty depending  on  the  result  of  the  trial  was  consi- 
derable; and.it  was  desirable  to  raise  a  personal  re* 
presentative  as  soon  as  possible  to  the  defendant. — 
Staines  ▼.  Stewart  (2  S.  &  Tr.  320).  That  was  the 
case  of  a  plaintiff  ^iagj  but  there  is  no  case  reported 
of  a  defendant. 

Ebahnos,  J.— Until  the  fourteen  days  are  out  I 
will  certainly  not  do  anything.  There  may  be  a  will 
in  the  case,  and  parties  cannot  be  forced  to  lodge  it 
until  the  fourteen  days  are  out. 

No  rtde* 


Gamnon  v.  M^Entybe. — l2ihirov» 

Practioe — Legitimacy  cases^^Petition» 

In  eases  hy  petkion^  questioning  the  legitimacy  of  d 
person  who  had  taken  out  letters  oj  administration 
as  a  next  ofkin^  the  proper  course  is,  when  an  an- 
awering  affidavit  has  been  JUed,  and  an  issue  raised^ 
to  apply  to  the  Court  for  its  directions  to  the  mode 
of  trial  of  that  issue^  and  not  to  fie  additional 
qffidavits. 

Dr.  Miller,  for  the  plaintiff,  moved  for  an  order  that 
the  matters  in  issue  be  tried  either  by  aOGidavits  or  by 
a  vioa  voce  examination  of  witnesses.  The  petition 
was  filed  by  the  plaintiff,  and  sought  to  set  aside 
and  have  revoked  a  grant  of  letters  of  administration 
obtained  by  the  defendant  as  an  alleged  daughter  and 
next  of  kin  of  Amelia  Cannon,  deceased.  The  peti- 
tion alleged  that  she  was  not  a  lawful  child,  of  said 
Amelia  Cannon,  and  was  not  one  of  her  next  of  kin, 
and  averred  that  the  pkintiff  was  Ler  lawful  son  and 
one  of  her  next  of  kin.  The  petition  was  verified  by 
affidavit.  An  affidavit  was  filed  in  answer  alleging 
that  the  defendant  was  the  kwful  daughter  of  the  de- 
ceased, and  bom  after  her  marriage  to  one  John 
Cannon. 

Dr.  Townsend,  for  the  defendant  asked  for  a  vivd 
voe$  examination  of  witnesses. 

Keatinob,  J. — ^As  an  issue  has  been  rused  I  think 
it  would  be  improper  and  a  useless  expense  to  file  affi- 
davits in  support  of  the  petition;  aud  I  consider  the 
issue  to  be  a  peculiarly  proper  one  to  be  tried  by  a 
vivd  voce  examination  in  open  Court.  I  therefore 
order  the  case  to  be  tried  before  myself  without  a  jury. 


EsLLT  V.  Dunbar Nov.  14,  1864. 

Practice — Citation  of  legatees  under  a  former  wilL 

Where  a  suit  was  pending  at  the  suit  of  the  executor 
in  a  wiU  to  establish  it,  and  the  validity  of  the, 
residuary  and  executorial  dauses  was  disputed  by 
one  of  the  legatees,  the  Court  directed  a  motion  to 
fix  the  mode  of  trkd  to  stand  over  to  allow  time  for 
such  legatee  to  cite  the  legatees  in  a  former  will, 
lodged  in  the  registry,  to  see  proceedings,  m  order 
to  bind  them. 

Dr.  Townsend,  for  the  plaintiff,  moved  for  an  order 
to  fix  the  time  and  mode  of  triaL  The  suit  was  in- 
stituted by  the  plaintiff,  as  an  executor  in  the  will  of 
Jane  Catherine  Seale,  deceased,  dated  the  4th  day  of 
November,  1863.  The  deceased  died  the  15  th  June, 
1864.  The  defendant  was  a  legatee  in  that  will,  and 
also  one  of  the  next  of  kin,  and  had  pleaded  as  to 
the  residuary  and  executorial  clauses,  a  plea  of  undue 
influence  exercised  on  the  deceased  by  the  plaintiff 
and  others  under  hib  control. 

Dr.  Ball,  Q.C.,  for  the  defendant,  submitted  that  as 
a  former  will,  made  in  I860,  was  lodged  in  the  regis- 
try, which  gave  legacies  to  different  persons  from 
those  named  in  the  later  will,  in  some  respects  to  a 
large  amount,  and  in  some  cases  to  minors,  such 
legatees  should  be  cited  in  this  suit  to  see  pro- 
clings,  in  order  to  bind  them.  The  present  plaintiff 
was  not  named  at  all  in  the  former  will.  In  Oamhle 
V.  Robinson  and  Geraghty  v.  Oeraghty  (not  reported) 
in  this  Court,  a  similar  course  was  adopted. 

Dr.  Townsend. — No  caveat  has  been  lodged  by  any 
of  these  legatees,  and  the  plaintiff  is  not  obliged  to 
cite  the  legatees  in,  it  may  be,  fifty  prior  wills. 

EsATDiGE,  J. — ^The  will  referred  to  has  been  lodged, 
and  though  in  England  in  all  cases  an  affidavit  to  lead 
a  citation  is  necessary,  yet  in  Ireland  an  affidavit  is 
only  required  in  two  cases,  vis. : — when  it  is  neces- 
sary to  cite  an  heir-at-law,  and  when  a  citation  to 
accept  or  refuse  letters  of  administration  is  required. 
In  this  case,  I  think,  that  it  would  be  desurable  that 
the  legatees  claiming  under  a  former  will  should  be 
cited  to  see  proceedings,  but  the  obligation  is  not 
thrown  on  the  plaintiff  to  do  so.  1  shall,  however, 
let  the  present  motion  stand  for  some  days  to  allow 
the  defendant  to  do  so.  The  motion  to  stand  for 
Saturday  week. 


Funk  v.  Flinn. — ISth  Nov. 
Costs  at  quarter  sessions-^Extra  costs — Jurisdiction. 

Semble,  (te  Court  of  Quarter  Sessions  heunoia  dis- 
cretion as  to  costs  in  cases  sent  th»^  by  the  Probate 
Court,  but  must  award  costs  according  to  the 
Civil  BiU  Acts  to  the  successful  party.  The  Pro- 
bate Court  wiU  not  give  additional  costs  beyond 
what  the  Chairman  had'  jurisdiction  to  award. 
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This  case  was,  by  an  order  made  bj  the  Probate 
Coart,  sent  to  the  Qaarter  Sessions  of  Carlow,  the 
property  being  within  the  jurisdiction  of  that  tribunal; 
and  the  Ooort  by  that  oider  expressly  reserved  the 
question  of  costs.  The  case  was  tried  accordingly 
before  the  Chairman  of  Garlow,  who  gave  a  decree 
establishing  the  will,  and  awarded  to  the  defendant, 
who  had  propounded  the  will,  the  sum  of  £7  odd 
costs  against  the  plaintiff.  A  motion  now  was  made 
by  the  defendant  for  administration,  and  for  the  costs 
incurred  in  this  Court  and  the  Court  below,  as  well 
as  for  some  extra  costs  at  the  Quarter  Sessions,  occa- 
sioned by  a  special  retiuner  of  cousel  there,  only  £\ 
Is.  being  allowed  by  the  rules  for  counseL  A  cross- 
motion  was  also  moved  on  behalf  of  the  plaintiff  to  be 
allowed  his  costs  here  and  at  the  sessions  out  of  the 
assets. 

H.  Concannon^  for  the  plaintiff  submitted  that 
the  chairman  had  a  discretion,  and  ought  to  have 
given  his  client  his  costs.  Two  questions  arise:  first,^— 
a  question  as  to  the  general  costs  in  the  cause;  and  a 
second, — as  to  the  costs  of  a  decree  in  the  Court  be- 
low— whether  they  necessarily  followed  it.  The  Pro- 
bate Act  of  1857,  section  58,  confers  the  jurisdiction 
on  the  Assistant-Barrister.  [^Keatinge,  J. — ^That  sec- 
tion is  repealed  by  the  Act  of  1859,  s.  6,  which  is 
substituted  for  it]  And  by  that  section  the  chairman 
is  to  have  the  same  ccmUfUious  jurisdiction  and  autho- 
rity in  such  cases  as  the  Court  of  Probate;  while  by 
the  60th  sec  of  the  former  Act  the  chairman  is  to 
have,  subject  to  the  rules  and  orders  made  under  that 
Act,  all  the  jurisdiction,  power,  and  authority  to  de- 
cide the  same  and  enforce  judgment  therein,  and  en- 
force orders  in  relation  thereto,  as  if  the  same  had 
been  an  ordinary  action  in  the  Court  of  the  Assistant- 
Barrister;  and  by  the  14  &  15  Vice  57,  s.  Ill,  a  de- 
cree or  a  dismiss  in  the  County  Court  is  to  be  with  costs. 
Then  the  25th  rule  of  the  Quarter  Sessions  (Probate) 
directs  the  decree  to  be  in  the  form  in  the  schedule 
annexed,  o^  as  near  thereto  as  the  circumstances  of 
cases  permit.  And  the  27th  rule  says  that  the 
enactments,  practices,  and  forms  in  force,  and  used  in 
the  Court  of  the  Assistant-barrister  in  respect  to  civil 
bills  shaU,  subject  to  the  foregoing  rules  and  orders, 
be  adopted  as  to  proceedings  in  the  Assistant-Barris- 
ter's Court  in  matters  of  probate  or  letters  of  Admi- 
nistration so  far  as  the  same  are  applicable,  mutatis 
mutandis.  Thus  the  1 1 1th  sec.  of  14  &  15  Vic  c.  57 
b  antagonistic  to  the  58th  section  of  the  Probate  Act, 
and  the  form  of  order  for  costs  in  the  schedule  of  the 
quarter  sessions  rule  is  an  independent  order;  "  it  is 
further  ordered."  Whereas  the  decree  under  the  Civil 
Bill  Act  is  merely  *'  with  costs."  Counsel  argued  that 
on  the  merits  of  the  case  he  would  in  the  Court  of 
Probate,  though  defeated,  be  entitled  to  costs.  . 

Dames^  for  the  defendant —-The  chairman  by  the  6th 
aec  of  the  Act  of  1859,  has  in  cases  sent  to  him  the 
same  jurisdiction  as  the  Probate  Court  as  to  the  grant 
or  revocation  of  probate  or  letters  of  administration; 
but  as  to  costs,  he  is  regulated  by  the  60th  sec  of 
that  Act  and  the  rules  made  under  it  The  27th 
rule  emphatically  refers  to  '*  enactments,"  and  evi- 
dently points  to  the  111 th  see.  of  the  Civil  Bill  Act, 
under  which  the  chairman  must  award  costs,  and 
therefore  has  no  discretion.    Then  a  special  form  of 


decree  is  ^ven  awarding  costs,  and  it  b  intended  to 
apply  to  each  of  the  preceding  forms  of  decrees.  The 
chairman  could  not  allow  more  than  one  guinea  for 
counsel,  and  the  extra  costs  onght  to  be  idlowed  to 
the  defendant  as  adminbtrator's  costs. 

KxiLTiNaE,  J. — As  to  the  costs  incurred  in  this 
Court,  a  question  might  arise  as  to  whether  any  of 
the  parties  should  get  any  costs  op  to  date  of  the 
order  sending  the  case  to  the  quarter  sesdons.  My 
general  rule  in  such  cases  is,  that  in  such  cases  each 
party  should  abide  their  own  costs.  In  thb  case  it 
would  be  a  waste  of  time  to  order  costs  agunst  the 
pbintiff,  but  I  order  that  the  decree  of  the  assistant- 
barrbter  be  acted  on,  and  that  the  defendant  do  have 
out  of  the  assets  so  much  of  the  costs  awarded  as 
shall  not  be  paid  by  the  plaintiff;  but  I  canuot  give 
him  any  extra  costs;  I  think  the  rules  do  not  allow 
me  to  do  so. 

NoTS.— In  England,  the  County  Court  Act  gires 
the  judge  of  the  County  Court  a  discretion  as  to  costs 
—9  &  10  Vict,  c  95,  s.  88,  and  there  b  a  rule  (13 
Eng.)  exactly  similar  to  the  27th  of  the  Irbh  rales, 
among  the  Englbh  County  Conrt  rules  as  to  probates. 
In  Thomas  v,  Crowther  (2  S.  &  T.,  501),  the  learned 
judge.  Sir  C.  Cresswell,  condemned  the  plamtiff  ia 
costs,  in  a  case  which  had  been  tried  in  the  Coantjr 
Court,  and  in  which  issues  had  been  sent  there;  bat 
how  it  happened  that  issues  were  so  sent,  or  that  the 
Court  above  had  jurisdiction  over  costs,  does  not 
appear. 


Court  of  3San&rup(rs$rSn0oIbin(S- 

['Repott«d  br  John  Lerj,  Eiq.,  BArristOT.jiULaw.] 

[BxFOSB  Ltngh,  J.] 

Re  Clabk,  an  ursoLyBiT. 

Post  nuptial  setdment  of  wifis property  when  the  hut- 
band  is  m  debt— Discharge  of  order  for  hearing  to 
compel  trustee  to  reassign — Bemand, 

Although  an  insolvent  may  obtain  property  by  his  mfi 
after  marriage^  he  has  no  right  to  put  it  in  settU' 
ment  for  the  benefit  of  hersdf  amd  children  if  he 
have  creditors  at  the  time.  The  Court,  in  order  to 
compelthe  trustee  of  such  settlement  to  reassign  for 
the  benefit  of  creditors,  will  discharge  the  order  fir 
hearing  and  net  grant  a  new  one  untU  such  as8ig»- 
meut  is  made.    But  if  the  insolvent  is  in  cuM^ 


the  trustee  submits  to  the  jurisdiction  of  the  Court  i 

insolvent  wiU  be  discharged. 
The  insolvent  came  up  for  dbcharge.  Levy  opposed 
for  three  creditors,  on  the  ground  that  the  insolvent 
had  assigned  aU  hb  property,  which  prindpally  con- 
sbted  of  a  leasehold  interest  in  certam  houses  ana 
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eotug68  Id  the  n«^igbboarhood  of  Dublin.  It  appeared 
that  the  iodolvent  had  been  in  4  merica  for  some  time, 
and  hii  wife  carried  on  business  in  one  of  the  houses 
in  question,  and  that  she  obtained  the  property  under 
the  will  of  her  father.  The  insolvent,  on  bis  return 
to  Ireland,  had  a  post-nuptial  settlement  prepared,  by 
which  all  was  put  in  settlement  and  vested  in  a  trustee 
for  the  benefit  of  bis  wife  and  children.  It  appeared  in 
evidence  that  he  boasted  of  the  property  being  his,  and 
in  fact  got  credit  on  the  strength  of  thepe  representations. 

l^evy  submitted  that,  nnder  the  220th  section, 
he  was  guilty  of  fraud  upon  his  creditors  by  placing 
beyond  their  reach  all  the  property  he  had,  and  that 
for  doing  so  he  was  liable  to  be  remanded  for  two 
years;  but  a  remand  would  not  do  speedy  justice  to 
the  creditors.  He  {Submitted  that  the  proper  course 
would  be  to  discharge  the  order  for  hearing,  accom 
paoied  by  a  rule  that  no  new  order  should  issue  until 
the  property  was  reconveyed  and  returned  on  the  sche 
dnle  for  the  benefit  of  hii  creditors. — Re  Margaret 
I>^ffy  (30  Law  Timesj  was  a  case  precisely  in  point. 

Heron,  QC,  contended  that  the  settlement  in 
question  whs  a  pro|>er  oue  to  make  under  the  circum- 
stances.  Tlie  proparty  was  left  to  the  wife  for  the 
support  of  herself  and  her  children,  and  for  that  pur- 
pose and  no  other  was  it  settled.  The  wife  had 
equities  that  the  Court  ought  to  uphold,  and  nothing 
was  done  with  regard  to  that  settlement  but  what  a 
Coint  of  Equity  would  do  to  protect  the  rights  of 
the  wife  and  children.  [Judge  Lynch — A  Court  of 
Equity  would  no  doubt  take  proper  care  of  the  inte- 
rests of  the  wife  and  children,  if  the  property  was  sought 
to  be  tnkeu  from  them,  but  this  is  a  wholly  difierent 
case.  The  insolvent  voluntarily  makes  away  with  it 
after  getting  credit  on  the  strength  of  it.]  It  could 
not  be  said  to  be  ^  voluntary  settlement  The  friends 
of  the  wife  insisted  on  it  being  made  after  the  insol 
vent  had  returned  from  America,  and  he  believed  her 
brother  was  the  trustee  named  in  it.  The  debts  due 
by  the  insolvent  were  of  a  trivial  character,  and  the 
property  was  very  small.  The  insolvent  believed  bona 
Jide  that  he  was  doing  nothing  but  what  was  fair  and 
legitimate,  and  the  intention  was  always  the  criterion 
whereby  to  judge  of  the  ofil'nce.  With  regard  to  the 
case  uf  Margaret  Duffy ^  he  n«f  ver  heard  of  such  a  case 
before,  and  he  believed  the  Court  could  not  make 
something  to  be  done  by  a  third  party  over  whom 
neither  the  insolvent  nor  the  Court  had  control,  a 
eondition  to  entitle  an  insolvent  to  be  heard  on  his 
petition. — \Jvdge  Lynch — I  intend  to  act  on  it,  un- 
less I  see  something  to  alter  my  opinion.] 

Mr.  Stewart^  solicitor,  said  the  case  cited  by  Mr. 
Levy  would  be  a  good  precedent  to  act  on  if  the  in- 
solvent could  be  detained  in  custody  at  the  suit  of  all 
hia  creditors;  but  suppose  the  order  for  hearing  were 
discharged  he  would  be  in  custody  merely  at  the  suit 
of  bis  detaining  creditor,  whose  debt  was  of  very  small 
amount,  be  would  settle  with  him  and  be  dischargeil 
out  of  custody,  and  no  (!oubt  go  back  to  America.  It 
would  be  better,  therefore,  to  give  him  a  long  remand 
at  the  suit  of  all  the  creditors. 

Judge  Lynch  said  he  believed,  if  in  custody  only  at 
the  snit  of  the  one  creditor  whose  debt  was  small,  he 
would  pay  it  and  leave  the  other  creditors  to  find  him  if 
they  could.     He  looked  upon  the  case  as  a  very  bad 


one — a  case  of  plain  fraud.  He  got  credit  on  the 
strength  of  the  property ;  he  got  time  by  renewal  of 
bills;  and  in  the  meantime  the  settlement  was  made,  as 
he  said,  to  protect  the  rights  of  his  wife  and  children. 
He  had  no  right,  whatever,  to  make  such  a  settle- 
ment The  property  was  his.  He  was  indebted  to 
his  creditors  upon  whom  he  committed  a  gross  fraud. 
He  (-ludge  Lynch)  thought  he  might  compel  a  reas- 
signment of  the  property  by  giving  the  insolvent  a 
long  remand,  intimating  at  the  same  time  that  if  the 
trustee  brought  in  the  title  deeds  and  submitted  to  the 
Court  with  regard  to  the  property,  and  have  it  re- 
turned for  the  benefit  of  the  creditors  generally,  they 
would  all  give  him  a  discharge.  He  would  remand 
the  insolvent  for  two  years,  with  liberty  to  the  trustee 
to  r*ring  in  the  title  deeds  and  submit  to  the  jurisdio- 
tion  of  the  Court. 


Court  of  Appeal  in  CDancer))* 

CKeportod.by  Oliver  J.  Burke,  Esq ,  BaRtetor«t-L«ir. 

Gravks  v.  Daviks. — Nov.  12,  1864. 

Practice — Administration  suU^  ClaimanU  ajter  finat 
decree. 

The  Court  of  Chancery  will  permit  parties  hav- 
ing demands  against  a  fund,  of  which  it  has 
possession^  Jor  the  purpose  of  administration^  to 
come  in  and  prove  agai*tst  the  same,  ajter  and  not- 
withstanding  a  previous  final  decree^  and  that^  too. 
where  said  parties  were  open  to  the  charge  of  gross 
negligence  in  not  so  coming  in  in  due  time. 

This  case  came  before  the  Court  upon  an  appeal  from 
a  decretal  order  of  the  Right  Hon.  the  Master  of  the 
Rolls,  of  date  the  22nd  of  April,  1864.  The  pe- 
titioners were  the  Rev.  Richard  Hastings  Graves 
and  Arabella  Graves,  spinster;  and  the  respon- 
dents, Caroline  Holt,  Caroline  Davies,  Mary  H. 
Davies,  Edith  Davies,  and  Thomas  Davies.  The 
suit  was  for  the  admrnibtration  of  the  real  and  per- 
sonal  estate  of  Henry  Davies,  decea:»«  d,  and  the  cause  was 
referred  to  Edwanl  Litton,  Esq.,  one  of  the  Masters 
of  the  Court,  under  the  15th  sectiou  of  the  Chancery 
Regulation  Act  (Ireland),  1850.  Tiie  Master  made 
his  ^fux/ order  on  the  I6th  June,  1863;  the  real  or 
personal  assets,  however,  had  not  as  yet  been  distri- 
buted; nevertheless,  on  the  19th  January,  1864,  a 
moticn  was  made  before  the  Master  on  behalf  of  Mr. 
Gilbert  W.  Moss,  in  eflTect  praying  that  he  might  then 
be  at  liberty  to  file  his  charges  and  proceed  as  the 
Master  might  direct:  the  Master  made  mo  role  upon 
that  motion,  and  thereupon  Moss  appealed  to  the 
Master  of  the  Rolls,  before  whom  the  matter  was  de- 
liberated, and  tiierenpon  the  following  order  was 
made: — "'  I'hat  the  urder  of  Edward  Littou.  E.*>q.,  the 
Master  in  this  matter,  signed  the  19th  January,  18649 
whereby  the  said  Master  deolarei],  fio  rult  upon  the 
application  theriin  mentioned,  be  varied  and  set  a>lde; 
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and  instead  thereof  it  is  ordered  and  declared  that  not- 
withstanding that  the  final  order  in  this  matter  has 
been  signed  bj  the  said  Master  on  the  20th  of  July, 
1863,  the  said  Gilbert  Winter  Moss  be  at  liberty  to 
file  a  claim  in  the  office  of  the  said  Master  on  foot  of 
the  demand  of  Moss  and  Company  against  the  said 
testator,  and  proceed  to  prove  same  and  obtain  a 
separate  report;  and  the  Conrt  doth  reserve  the  qnes- 
tion  of  costs  to  prevent  any  unnecessary  costs  being 
incurred  in  the  investigation  of  the  claim  of  the  said 
firm  of  Moss  and  Company.  And  it  is  farther  or- 
dered that  the  said  Master  shall  be  at  liberty,  if  he 
shall  so  think  fit,  to  reconsider  the  claims  if  any,  of 
the  parties  who  have  proved,  if  their  c!aims  were  unop- 
posed by  reason  of  the  claims  of  Moss  and  Company 
not  having  been  sooner  brought  forward  ''  From 
this  order  the  present  appeal  was  now  brought  by  the 
appellants,  the  petitioners.  The  facts  of  the  case  were 
shortly  these.  The  nsual  Ndvertisements  and  postings 
for  creditors  having  appeared  in  the  public  newspapers 
in  compliance  with  the  8th  General  Order  of  the  Mas- 
ter of  the  Nth  of  February,  1851,  the  solicitor  for 
the  petitioner  was  on  the  25th  of  April,  1862,  fur- 
nished by  Messrs.  Haliowes  and  Hamilton,  solicitors 
for  Messrs.  Moss  and  Company,  of  Liverpool,  with  a 
claim  for  £13,706  15s.  6d.:  this  claim  was  embo- 
died in  an  affidavit,  of  which  the  following  is  a  tran- 
script:— "  1,  Gilbert  Winter  Moss,  of  Liverpool,  in 
the  county  of  Lancai^ter,  banker,  make  oath  and  say 
as  follows :  First, — Henry  Davies,  the  testator  in  the 
proceedings  in  this  matter  named,  and  William  Da- 
vies,  now  also  deceased,  carried  on  business  np  to  the 
date  of  the  death  of  said  Henry  Davies,  in  partner- 
ship in  Liverpool,  as  .sharcbrokem,  under  the  firm  of 
Henry  Davies  &  Co.  Second,— Prior  to  the  death  of 
said  Henry  Davies  I  and  Thomas  Edward  Moss 
carried  on  business  in  co-partnership  with  John  Moss 
and  William  Henry  Moss,  both  now  deceased,  during 
their  respective  lifetimes,  as  bankers,  at  Liverpool 
aforesaid,  under  the  firm  of  Moss  &  Company ;  and 
for  some  years  prior  to  the  death  of  the  said  testator 
Henry  Davies,  our  said  firm  of  Moss  and  Company 
had  dealings  with  and  acted  as  bankers  of  the  said 
firm  of  Henry  Davies  &  Co.,  and  received  and  paid 
monies  for  them ;  and  also  from  time  to  time  ad- 
vanced money  to  thpro,  and  on  their  account;  and 
the  said  firm  of  Davies  and  Company  had,  prior  to 
the  death  of  the  said  testator,  deposited  with  my  said 
firm  ceilain  shares  in  the  stock  of  several  public  com- 
panies, as  security  for  the  balance  which  should  from 
time  to  time  be  due  from  them  to  my  said  firm  on 
said  banking  account.  Third, — At  the  time  of  the 
death  of  the  said  testator  Henry  Davies  (that  is  to 
say,  on  the  7th  January,  1857),  his  said  firm  of  Henry 
Davies  and  Company  was  justly  and  truly  Indebted 
to  my  said  firm  of  Moss  and  Company  in  the  sum  of 
j£23,044  7s.  2d.  on  the  balance  of  said  banking  ac- 
count. Fourth, — After  the  death  of  the  said  testa- 
tor, Henry  Davies,  calls  were  from  time  to  time  made 
on  some  of  the  shares  bo  deposited  as  security  with 
my  skid  firm,  which  calls  were  advanced  by 
my  said  firm;  and  some  dividends  were  alio,  since 
the  death  of  the  said  Henry  Davies,  received  by  my 
said  firm  on  account  of  said  shares;  and  some  of  the 
•aid  shares  have  been  sold  by  my  said  firm  parsaant 


to  a  power  given  to  them  in  that  behalf  by  the  said 
testator,  Henry  Davies,  and  William  Davies,  hb  part- 
ner, the  proceeds  of  which  dividends  and  sales  have 
been  allowed  in  account  by  my  said  firm ;  and  cer- 
tain sums  were  subsequently  to  the  death  of  the  said 
testator,  Henry  Davies,  paid  to  my  said  firm  by  the 
said  William  Davies  in  his  lifetime;  and  by  means 
of  such  payments  and  receipts,  the  balance  which 
was  due  to  my  said  firm,  and  secured  upon  said 
shares  at  the  death  of  the  said  testator,  Hen^ 
Davies,  as  aforesaid,  has  been  from  time  to  time 
varied  and  reduced.  Fifth, — The  paper  writing 
here  now  produced  and  shown  to  me,  marked  A,  is 
and  contains  a  full  and  correct  account  and  statement 
of  the  said  banking  account  from  the  commencement 
thereof  on  the  20th  September,  1848,  to  and  iiicla- 
sive  of  the  2l6t  April,  1862,  and  all  the  entries  in 
said  account,  as  well  on  the  credit  as  on  the  debit 
side  thereof,  are  true  and  con*ect  in  every  particnlar, 
and  every  item  and  transaction  which  ought  to  be  in- 
cluded in  said  account  is  included  therein  to  the  best 
of  my  knowledge  and  belief;  and  I  say  that  tbe 
charges  for  interest  and  commission  inclu3ed  in  the 
said  account  are  fair  and  reasonable,  and  such  as  are 
usually  charged  by  bankers.  Sixtb, — It  appears  bj 
the  said  account,  and  the  fact  is,  that  the  balance  of 
£2d,044  78.  2d.  which  was  owing  to  my  said  firm 
by  the  said  Henry  Davies  and  Company  at  the 
death  of  Heniy  Davies,  is  now  reduced  to  £13,706 
158.  6d.;  and  I  say  that  the  whole  of  the  said 
last- mentioned  sum  is  now  justly  due  and  owing 
to  my  said  firm  on  the  balance  of  nay  said  account  as 
it  now  stands.  Seventh, — Save  as  it  appears  by  the 
said  account,  I  have  not,  nor  hath  any  pd^rson  or  persons 
by  my  order  or  to  my  knowledge  or  belief  received 
any  moneys  whatsoever  in  roductioa  or  liquidation  of 
said  banking  account.  £ighth, — The  following  shares 
deposited  with  my  said  firm  by  the  firm  of  Henry  Da- 
vies and  Company  as  aforesaid  still  remain  in  tbeir 
hands  as  security  for  the  balance  owing  on  the  said 
banking  account,  namely,  100  Demerara  Railway 
shares,  50  Magnetic  Telegraph  shares,  144  Grand 
Trunk  scrip,  20  Ince  Hall  Company,  1470  Royal 
Swedish  Preference,  and  30  Dutch  Rhenish;  and 
upon  payment  of  the  sum  which  shall  be  found  doe 
to  my  said  firm  on  the  said  banking  account,  I  sub- 
mit to  dispose  of  such  shares  as  the  Honorable  Gonit 
may  think  fiL*'  A  copy  of  the  account  refeired  to  in 
the  affidavit  was  furnished  to  Mr.  John  Litton,  the 
solicitor  for  the  petitioners,  on  the  17th  May,  1662. 
On  the  4th  of  June,  1862,  a  notice  was  served 
through  the  notice  office  on  Messns.  Haliowes  and 
Hamilton,  the  solicitors  for  the  said  Gilbert  Wiuter 
Moss  and  Thomas  Edward  Moss.  The  notice,  which 
was  entitled  in  the  cause,  was  addressed  to  Messrs. 
Hallowed  and  Hamilton,  solicitors  for  the  claimants, 
and  was  as  follows:  **Sir8, — ^The  claimants,  Gilbert 
Winter  Moss  and  Thomas  £dward  Moss,  are  hereby 
required,  within  one  week  from  the  date  hereof,  to 
furnish  me  in  writing  an  account,  verified  by  affidavit, 
setting  forth  the  shares  and  securities  which  from  time 
to  time  were  deposited  with  them,  or  with  the  firm  of 
Moss  and  Co.,  by  Henry  Davies  and  Co.,  as  security 
for  and  to  cover  the  balances  shown  by  the  accitnut  fur- 
nished in  thia  cause  by  eaid  claimaata»  with  dates  cvr- 
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responding  to  those  balances,  down  to  14th  Angnst, 
1857;  and  also  setting  forth  when,  where,  to  whom, 
and  at  what  price,  such  shares  and  securities  were  bold 
by  them,  or  how  otherwise  applied  and  disposed  of; 
and  in  default  of  such  account  being  s6  furnished,  this 
notice  will  be  made  such  nse  of  hereafter  agaipst  said 
claimant)  as  counsel  shall  advise.  Dated  this  4tJi 
Jnne,,I862.'V  This  notice  waa.signQd  by^he  solicitdr 
^for.petitioners^  and  directed  tp'Hessrs.  uallowes  aod 
'Hamilton,  solicitors  for  said  claimants.'  No  reply 
whatever  was  given  to  tha'said  notice,  though  admitted 
to  have  been  received;  and  the  api  ellaots  caused  the 
following  notice,  which  was  duly  initialed  by  the  proper 
officer  in  that  behalf,  to  be  served  on  the  said  Messrs. 
Hallowes  and  Hamilton,  through  the  said  notice  office, 
on  the  20th  day  of  June,  1862,  and  also  entitled  in 
tbe  canse : — ''  Sirj, — Inasmuch  as  the  claimants, 
Me^urs.  Moss  and  Co.,  have  neglected  and  refused  to 
comply  with  the  terms  of  my  notice  of  the  4th  June, 
inst.,  to  furnish  to  petitioners  the  particulars  of  tbe 
secnrities  deposited  with  them  by  the  firm  of  Henry 
Davies  and  Co.,  by  reason  whereof  petitioners  have 
not  been  able  to  examine  and  investigate  tbe  claim  of 
said  Moss  and  Co.  furnished  by  y(.u:  Take  notice 
that  tbe  said  claim  has  been  disallowed  by  the  peti- 
tioners, and  petitioners  will  refer  to  said  claim  in  the 
charge  to  be  filed  by  them  in  thi^  matter,  and  will  state 
that  same  is  disputed  as  above."  This  notice  was 
likewi^  signed  by  tbe  solicitor  for  the  petitioners,  and 
directed  to  the  solicitors  for  Messrs.  Moss  and  Co. 
That  notice,  it  was  alleged  by  Messrs.  Hallowes  and 
Hauiikon,  though  regularly  stamped  with  the  notice 
office  sump  and  initialed  by  the  notice  office  c!erk, 
never  reached  them  and  never  was  received  by  them, 
being,  as  it  was  alleged,  1  >st  or  mislaid  by  one  of 
ibeir  clerks,  and  consequently  no  answer  was  given 
thereto.  However,  though  said  notice  giving  intima- 
tion of  the  disallowance  by  the  petitioner  of  the 
daimaut^s  claim  was  lost,  still,  however,  it  appeared 
that  between  the  mouth  of  April,  1862,  and  June, 
1863,  the  can^ie  was  actually  twelve  times  inserted  in 
the  L€g<d  Diary,  in  the  list  of  causes  to  be  heard  be- 
fore the  Master,  and  which  Legal  Diary  it  was 
admitted  that  the  appellants*  solicitors,  the  Messrs. 
Hallowes  and  Hamilton  touk;  that  on  the  16th 
Jnne,  1863,  the  said  Messrs.  Hallowes  and  Ha- 
milton saw  the  name  of  the  cause  in  Master 
Litton's  list  in  the  Legal  Diary,  and  accord- 
ingly they  went  in  before  tbe  Master  and  struggled, 
to  prevent  him  from  signing  the  final  order:  this 
Master  Litton  refused ;  but  it  appeared  that  tbe  said 
Master  stated  that  Messrs.  Moss  should,  if  so  advised, 
serve  a  distinct  notice  of  motion  for  liberty  to  file  a 
charge  and  take  a  separate  order  at  theic  own  ex- 
pense. The  petitioner,  Kichard  Hastings  Grravea*  sUted 
in  his  affidavit  that  be  did  not  dispute  the  claims  of 
the  trustees  of  the  marriage  settlement  of  William 
Davies,  deceased,  which  he  would  otherwise  have  dis- 
puted ;  and  now,  if  tbe  claim  of  the  said  claimants, 
Messrs.  Moss  and  Co.,  was  omitted,  the  fands  woald 
be  wholly  insufficient. 

Mr.  Nalty,  who  was  the  acting  man  of  business  of 
Mr.  Neilson,  the  solicitor  of  the  respondents,  stated  in 
bis  affidavit  that  Moss  and  Company  filed  a  bill  in 
tha  Goart  of  CbaDoery  in  England  on  the  27th  Sov. 


}  860,  agmnst  the  minor  respondents  and  Tbomak  Da- 
vies, praying  for  an  acconnt«of  the,  sum  due  to  thein  on 
foot  of  their  claims,  and  for  the  administration  of'the 
assets  of  Uenry  Dafvies.  It*  appeared  that  by  an  order 
made  by  Sir  John  Romilly  certaii  accounts  were- ordered 
to  be  taken,  add  liberty  was  given  to  Moss  and  C<$m- 
pany  to  go  in  and. prove -wbat  w^s  due  by  the  estate 
of  said  Henry.  Davies.  •  The  Messrs.'  Mossv  however, 
thought  it  better  tovraake  their  claim  good  by  affidavit 
in r  the  suit  in  Ireland  whertf  the  real  estate  would  be 
realised.  • 

Serjeant  SuUivan  (with  him  F.  Walsh,  Q.C., 
Parker^  and  George  Foley)  for  the  creditors  who  had 
proved  in  the  cause  appeared  in  support  of  the  appeal. 
— The  Master  of  the  Rolls,  by  revei-sing  the  order  of 
Master  Litton,  allows  the  claimants,  the  Messrs.  Moss, 
to  come  in  after  the  most  unaccountable  negligence  to 
make  at  the  last  moment  their  claims.  The  first  point 
in  the  case  is,  had  the  solicitor  notice  of  the  proceed- 
ings? It  was  not  denied  that  the  solicitor  (with  the 
exception  of  one  notice,  and  that  notice,  too,  trans* 
mitted  through  the  notice-office,)  bad  notice  of  all  the 
proceedings.  The  Legal  Diary  was  taken  by  those 
solicitors,  and  for  twelve  times  during  a  little  more 
than  a  year  the  case  was  in  that  paper;  and  yet,  at 
the  moment  when  the  whole  case  was  actually  being 
wound  up,  they  come  in  to  seek  to  disturb  all  that  had 
been  doing  through  tbe  year.  Reverse  the  dedston 
of  the  Master  of  tbe  Rolls  and  you  enconrage  a  loose- 
ness of  practice  that  will  have  the  most  disastrous 
consequences.  It  is  submitted  that  the  order  of 
Master  Litton  was  correct.  Assuming,  then,  that  the 
appellants  had  notice  of  the  proceedings  they  will  now 
be  bound  thereby. — Murtagh  v.  Tiadall  (Flanagan 
8t  Kelly,  38).  In  that  case  an  application  similar 
to  that  now  made  to  the  Court  was  made  by  a 
Mr.  Newbnrgh,  who  had  been  a  party  to  the  seve- 
ral orders  under  which  the  priority  of  the  parties 
had  been  made  the  subject  of  decision,  and  Sir 
Michael  O'Loghlen,  the  Master  of  the  Rolls,  there 
said — *'  I  cannot  allow  him  who  had  full  notice  of 
the  proceedings,  to  attempt  to  alter  by  his  appli- 
cation the  priorities  adjudicated  upon."  In  Our* 
ney  v.  Lord  Oranmore  (5  Ir.  Ch.  447)  it  was 
beld  that  when  an  incumbrancer,  made  a  party  to  a 
salt,  permits  a  decree  pro  confeaao  negativing  the  facts 
on  which  his  claim  depends,  and  afterwards  permits  a 
final  decree  to  be  taken  which  does  not  provide  for 
his  rights,  he  cannot  be  permitted  to  come  in  and  file 
a  charge  and  obtain  a  separate  report  respecting  his 
claims.  In  Sawyer  v.  Buckmore  (I  Keeiie,  391)  it 
was  held,  that  thongh  the  distribution  of  an  in- 
testate's estate  nnder  a  decree  of  ttie  Conit  among 
persons  found  to  be  next  of  kin,  does  not  conclude  the 
rights  of  persons  who  may  have  a  paramount  title, 
yet  the  Court  will  not  assist  other  next  of  kin  who, 
with  full  notice  of  the  proceedings  in  the  suit  wherein 
the  fund  was  distributed,  have  neglected  to  pro- 
secute their  claims.  This  dccitiion  was,  however, 
afterwards  reversed  by  Lord  Cottenham  (2  Mylne 
&  Cr.  612);  and  he  let  them  in,  bnt  if  be  did 
it  was  on  the  clear  and  distinct  grounds  that  a  know- 
ledge of  the  pending  of  the  suit  was  not  brought  home 
to  the  plaintifis.-*Jriioa;  v.  Waters  (5  Ir.  Ch.  430). 
All  tiie  above  eases  decide^  that  when  notioe  ia  brought 
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home  to  a  (hirty*  the  Coar^  will  not  Msbt  him 
who  biift  beeu  inactive  ki  prostccnttng  his  own  chim. — 
Hero  eretything  roncnrs  to  show  that  the  Movtfra. 
nallowas  and  Hamihoa  wera  aware  of  the  proeeed- 
Inga;  that  thtj  had  notice  through  the  nottee^ofllee  h 
deur,  and  the  pie:!(naiptk>n  is,  that  wheo  the  notice 
has  been  transmitted  through  the  uAee  and  left  at  the 
Bulicitor's  ofBoe,  it  has  reaebed  the  hands  of  the 
solicitor.  Better  abolub  the  oott  e  t^ffice  at  once,  if 
a  defence  like  this  can  be  set  np.  [7*A«  Lord  Chan- 
eMor, — ^nppOM  it  did  reach  the  haiidd  of  one  of  the 
clerlis  in  the  office  who  bariied  it,  wonld  yon  in  soch 
a  caae  presume  that  it  reached  the  solicitor's  hands, 
and  would  the  client  be  bonod  by  that  service?  The 
Lord  Justice  of  Apptal^ii  there  any  case,  that 
decided  that  a  notice  through  t.  e  notice  office  b 
biudiog?]  V\  hat  we  say  in  antuwer  to  the  Lord  Chan 
ceilor  Is,  that  a  notice  served  through  the  office  is 
biuding,  and  further  that  that  service  in  an  attorney's 
office  IS  service  on  the  party  himself;  if  the  clerk  of 
Che  notice  office  leave  the  notice  it  is  prima  facie 
evidence  of  the  delivery  of  the  notice.  Observe  too, 
that  the  solicitors  do  not  say  they  have  not  got  the 
notice;  all  that  is  said  is  they  dou't  remember  having 
got  it.  Couple,  then,  the  facts  that  one  notice  of  the 
4tli  day  of  Jnue  is  left  unanswered,  and  the  other 
notice,  it  is  alleged,  never  received ;  and  the  case  ap* 
peaiiug  over  and  over,  in  the  Legal  Diary  for  more 
than  a  year,  does  not  tiie  strongtst  presumption  arise 
of  the  knowledge  by  the  solicitors  that  the  case  was 
being  beard  which  they  now  pi-eteud  they  know 
nothing  about  7  That  notice  of  the  20th  of  Juoe  was 
quite  as  strong  as  if  the  claimants  were  mere  parties 
to  the  cause  petition.  The  Messrs.  Moss  were  boand 
under  the  oiders  to  come  into  the  office  within  a  givien 
time  to  file  a  claim  or  charge,  by  the  form  of  adveriise- 
meut  for  creditors  under  the  8th  of  the  Master's  orders 
(Ulackham,  Ch.P.  607),  and  by  that  notice  wu«»  quite 
as  much  a  |iarty  as  if  he  was  made  a  party  to  the  cause 
l»etition,  and  Moss  was  obliged  to  come  in  and  prove 
bis  ckim  thereunder.  The  solicitors  for  Messrs.  Moss, 
in  their  affidavits,  a  month  after  they  had  seen  the 
case  in  the  Diary^  como  in,  and  the  Master  declines 
to  admit  them.  Why  /  Because  he  had  evidence 
amounting  to  demonstration  that  Mosses  solicitor  bad 
knowledge  of  the  proceedings.  A  motion  was  made 
before  Master  Litton  and  he  has  made  no  rule  on  that 
uiotiou ;  and  no  rule  on  a  motion  is  precisely  as  strong 
as  if  the  motion  were  refused.  [^Biewster^  Q  C— 1 
never  heard  that  no  rale  on  a  motion  is  equal  to  a 
refusal.  There  is  no  case  on  the  books  to  support 
such  a  construction.]  It  is  a  refusal.  The  practice 
of  the  Courts  of  Law  and  Equity  are  uniform  on  this 
subject,  and  a  decision  lately  made  in  one  of  the 
Goorta  at  the  other  side  of  the  Hall,  on  this  subject  is 
in  point — Hargrove  v.  Meade  (9  I.  C.  L.  Ap.  xlv.). 
Chief  Justice  Monahan  there  says—''  If  we  held  that 
a  motion  whero  *no  rule'  had  been  pronounced 
might  be  again  dl<*cudSed,  the  r*unber  of  motions  upon 
one  qnestion  might  be  iu finite.*'  In  Z>s  Montmorency 
v.  Pope  (2  Ir.  .lur.  213)  it  was  held  that  when  the 
Court  of  Queen's  Bench  has  pronounced  ^  no  rule  on 
the  ttiot'.ou"  the  party  will  not  in  general  be  per 
mitted  to  mend  hi^  (mud;  and  a  subsequent  application 
grounded  upon  an  affidavit  supplying  the  previous  de- 


ficiency, will  be  refVised  with  costs.  If  this  Coort 
confirm  the  order  of  the  Master  of  the  KoUi,  tfuch  a 
dedsloD  will  infect  the  eommuniiy  with  a  loosener  of 
practice;  all  that  was  done  b  to  be  uudone.  and  we, 
who  at  eonsiderable  expense  have  esta^  lii^hed  oiu*  claim 
for  £14,000^  will  have  to  go  all  over  the  faoie  j^roaud 
again^ 

Bremefer,  Q.G.  (with  Normaii,  Q  a  and  7.  H, 
Synge)  appeared  to  sastain  the  order  of  the  Maste^  of 
the  Kolis. — Master  Litton's  order,  if  left  undistn  M, 
would  shut  out  Moss  and  Compauy.  Gillespie  v.  Ala- 
ander  (3  Robsell,  130)  was  a  suit  for  the  admiuis- 
tration  of  a  testator's  assets ;  after  the  dicree  on  farther 
directions  had  sanctioned  payments  made  by  tbe  exe- 
cutor in  discbaige  of  legacies,  and  had  directed  the 
fund  in  Court  to  be  apportioned  among  the  other 
legatee-^  a  creditor  obtained  permissbn  to  prove  bis 
debt ;  the  Master  sa^iseqnently  reported  a  debt  to  dediie 
to  him ;  but,  in  the  meantime,  the  fund  hail  been  appor- 
tioned aud  part  of  it  bad  been  paid  over,  « bile  the 
remainder  had  been  carried  to  the  account  of  particohr 
legatees,  aud  it  was  there  held  by  Lord  Eldon  that  the 
creditor  who  thus  came  in  at  the  eleventh  hoor  to 
claim  his  demand  was  entitled  to  receive  cot  of  the 
funds  remaining  in  Court,  not  the  whole  debt  bot  a 
part  of  it,  bearing  such  a  proportion  to  the  wliole,  is 
the  legacies  given  to  those  legatees  bore  to  tbe  whole 
amount  of  the.  legacies  given  by  the  will  Now,  here 
is  a  case  not  nearly  as  strong  as  that  decided  by  Urd 
Eldon» — we  claim  to  be  entitled  to  an  euormooi 
sum  of  money,  and  are  we  to  be  shutout  fromprovingosr 
claim  before  the  Master?  CatleU  v.  SimoM  (8  BdiT. 
243)  was  where  a  bond  creditor  proved  his  debt 
under  a  decree  in  a  creditor's  Sttit,  and  he  also  cisiined 
to  have  an  equitable  mortgage  for  the  amooot:  tbe 
matter  stood  over  to  amend  hi^  charge,  &&,  bot  be 
neglected  to  do  so  and  was  reported  a  bond  creditor  od1>: 
tbe  estate  was  sold,  and  the  money  actually  paid  ioto 
Court,  aud  an  apportionment  directed:  some  time 
after,  his  personal  representativo  presented  a  petibw 
for  liberty  to  go  in,  andesUblish  his  mortgage,  atlegiog 
that  he  had  recently  discovered  that  rhechaiges  bad  uot 
been  amended,  but  tbe  party  m  that  case  was  refosed 
the  liberty  we  now  seelL  for.  One  might  thiuk  that 
this  case  of  CaUell  ▼•  Simons  wa£  against  the  Messa 
Moss  and  Co. ;  but  no— why  was  that  appiicatioo 
jL'fused?  Because  nine  yeaia  had  eUipsed  before  he 
weut  in,  and  it  was  therefore  dismissed  with  costs. 

Warren,  Q.C.  (with  whom  was  PT.  M.  Johfan\ 
replied  on  behulf  of  the  petitioners. 

The  following  is  an  outline  of  the  judgment  of 
the  Master  of  the  Bolls.— His  Honour  stated  that  it  wis 
alleged  by  Messrs.  Hallowes  and  Hamilton  that  the/ 
never  received  the  notice  from  tbe  solicitoi  for  the 
petitioners  disallowing  their  claims;  but  it  was  regs- 
larly  initialed  by  the  notice-oflioe  clerk,  and  suuiped 
with  the  notice  office  stamp;  and  from  the  rega- 
larity  with  which  that  office  was  conducted,  he 
must  aa^iume  that  the  notice  was  duly  serrad; 
although  of  course  be  did  not  doubt,  from  the 
allegation  of  Messrs.  Hallowes  &  Hamilton,  tbil  it 
was  bj  some  accident  mislaid  by  one  of  their  clerui 
and   did   not  come  to  their   hands.      it  appeare<^ 
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however,  that   between   April,    1862,    and 
186i,  the  caaee  was  twelve  times  io  the  Legal 
Diary,  and  Messrs.  Hallowes  &  Hamilton,  on  the  16th 
of  Jane,  1863,  saw  the  name  of  the  caose  In  Master 
Litton*8  \Ut  in  the  Legal  Diary  i  and  having  appeared 
before  the  Master,  tbej  sooght  that  he  shonld  post- 
pone the  signing  of  his  final  ord^r ;  bat  he  properly  re- 
fnsed  to  postpone  signing  it.   Bat  it  appeared  from  Mr. 
Nalty's  affidavit  that  the  Master  stated  that  the  Messrs. 
Moss  should,  if  so  advised,  serve  a  distinct  notice  of 
motion  for  liberty  to  file  a  charge,  and  take  a  separate 
order  at  their  own  expense.     His   Honour  coald 
not  assume  that  the  notice  of  20th  of  June,  1862, 
which  appeared  to  have  been  served  throagh  the  notice- 
office,  was  not  served;  and,  if  served,  the  delay  of 
Messrs.  Hallowes  &  Hamilton  was  inexcusable.     But, 
if  they  did  not  receive   the  notice  of  the  20th  of 
Jane,  1862,  they  admittedly  received  the  notice  of 
the  4th  of  June,    1862;   and  they   should    have 
made  some  inquiry  between  June,  1862,  and  June, 
1863,   as  to  whether  the   claim  of   their  clients 
was  allowed.    The  affidavit  of  the  petitioner,  Rich- 
ard Hastings  Graves,  stated  that   he  did   not  dis- 
pute the  claim  of  the  trustees  of  the  marriage  settle- 
ment of  William  Davies,  which  he  would  otherwise 
have  done;  and  that,  if  the  claim  of  the  said  Messrs. 
Moss  &  Go.  was  admitted,  the  fund  for  payment  of 
the  debts  of  Henry  Davies  would  be  wholly  deficient 
Mr  Natty  stated,  in  his  said  affidavit,  that  Messrs.  Moss 
&  Co.  filed  their  bill  in  the  English  Court  of  Chancery, 
on  the  27th  of  November,  I860,  against  the  minor 
respoiidenis  and  Thomas  Davies,  praying  for  an  ac 
count  of  the  sum  due  to  them  on  toot  of  their  said 
claim,  and  an  account  of  the  assets,  and  a  sale  of 
the  estate  of  the  said  Henry  Davies;  that  an  answer 
wa^  filed  to  the  said  bill,  alleging  that,  if  the  aciount 
between  Moss  &  Co.  and  the  estate  of  Henry  Davies 
were  taiien,  it  would  be  found  that  no  baUince  whatever 
was  due  to  the  said   Messrs.   Moss  &  Co.;    that 
since  the  filing  of  the  said  answer  no  steps  what- 
ever had    been   taken    by   the  said   Messrs.   Moss 
&  Co.  to  prosecute  the   said   suit   to  a   hearing, 
or  have  the  said  account  taken;  and  the  affidavit  sub- 
mitted tha:  the  claim  of  Messrs.  Moss  &  Co.,  which 
was  of  a  veiy  intricate  character,  could  (ihe  parties 
acquainted  with  the  facts  being  on  the  spot)  have  been 
investigated  with  less  expense  and  delay  than  in  the 
present  suit,  if  that  claim  was  well  t'onnded.  The  static- 
moot  in  the  affidavit,  of  the  proceedings  in  the  English 
Court  of  Chancery,  was  ni.t  correcL     It  appeared 
that  a  motion  was  made  before  the  Knglish  Master  ot 
the  Rolls,  on  the  *^Oth  of  June,  1861,  in  the  canoes 
of  HoU  V.  Daoies  and  Jfoes  v.  HamUton,  for  a  stay 
of  the  proceedings  in  the  second  suit  (which  were  the 
proce^rdiugs  adverted  to  in   Nalty's  affidavit);  and 
oooudel  tor  the  defendant,  Thomas  Davies,  and  foi 
the  petitioners,  Thomas  Edward  Moss  and  Gilbert 
Winter  Moss,  consenting  that  the  motion  shonld  be 
treated  as  a  motion  for  a  decree  in  the  said  suit  of 
Moss  V.  HamiUon,   it   was  orderd    by   Sir   John 
Komilty  that   certain    accounts  should    be    taken; 
aaid  accounts   being  of  the  sum  due  to  Moss  4^ 
Co.  from  the  estate  of  Henry  Davies,  and  an  ac- 
count  of  the  securities   held   by    Miiss  &  Co.   to 
secure  payTient  of  what  shouM  be  found  due;   and 


Jane,  ( liberty  was  given  to  Moss  &  Ca  to  go  in  before 
'      'the  Chief  Clerk  and  prove  what  was  due  against  the 
estate  of  Henry  Davies,  nnder  the  decree  in  the  first 
snit.    Sir  John  Romilly  thus  had  taken  a  different 
▼lew  from  the  Master,  and  considered  that  Moss  &  Co. 
had  a  prima  faae  case.   Gilbert  Winter  Moss  thoaght 
it  better  to  make  the  claim  in  the  Irish  suit,  in  which 
the  real  estate  of  Henry  Davies  would  be  realised. 
It  was  alleged  by  counsel  that  Gilbert  Winter  Moss  was 
a  party  to  the  suit;  bnt  this  was  not  the  case.  There 
had  been  very  great  neglect  in  this  case;  but  as 
the  real  estate  was  not  sold  and  the  funds  were 
not   realised,    the  question    was,    whether,   having 
regard    to   the    authorities,  all  inquiry  as  to  the 
claim  of  Moss  &  f^o.  should  be  shut  out     The 
decision    of  the    House   of    Lords,    in   Montefior% 
V.  Browne  (7  House  of  Lords  Cases,  269)  affir^n 
lug  Oarney  v.  Tjord  Oranmo/e  (5   Ir.  Chan   Rep., 
477),  appeared   to   his  Honor  to  be  at  variance 
with  the  Mastor^s  decision.     Lord  Cranworth,  in  giv- 
ing judgment  in  Mont^fiare  v.  Browne,  said: — *»Tha 
only  remaining  question  is,  on  a  matter  of  form,  whe* 
ther,  after  the  Master's  report  and  the  decree  on 
further  directions  it  was  consistent  with  principle  and 
practice  to  let  in  the  creditor  to  insist  on  the  claim 
nnder  the  deed.     I  think  that  may  be  done.  ^  The 
estate,  or  the  money  produced  by  its  sale,  is  in  the 
nature  of  a  fund  In  Conrt.    The  practice  in  such  cases 
has  always  been,  at  least  in  modem  times,  to  let  In 
all  claimants,  whatever  decree  may  have  been  made 
for  its  distribution.     This  was  done  in  GUUspie  v. 
Alexander  (3  Russell,  130),  which  appears  to  me  to 
be  a  much  stronger  case  than  the  present;  tor  there 
the  fund  was  hai<dly,  within  the  meaning  of  the  rule, 
a  fund  in  i  ourt.     The  decree  had  been  made,  appro* 
priating  the  fund  amongbt  the  several  legal ees>.   Many 
of  those  legatees,  to  a  large  amount  (above,  I  think, 
£10,000),  were  infants  and  married  women;  and,  for 
i^ome  reason  connected  with   their  character,  their 
shares  of  the  fund  were  retained  in  Court,  and  carried 
to  their  separate  accounts.     Now,  it  has  always  been 
considered  that,  when  a  fund  is  carried  to  a  separate 
account,  it  is,  in  the  strongest  possible  way,  appro- 
priated for  the  benefit  of  the  party  to  whose  account 
it  is  so  carried;  and  it  is  well  known  that,  in  order  to 
get  that   fund  out  of  Court,  the  person  to  whose 
account  it  has  been  carried  pros 'Uts  an  ex  parte  peti- 
tion.    It  is  entire!}'  his  own  fund,  and  nobody  else  ia 
supposed  to  have  &ny  interest  in  t.    But,  in  that  case, 
Loi^  Eldou  (a  judge  very  little  inclined  to  deviate 
from  the  strict  rules  of  the  Cjurt)  held  that,  according 
to  the  praciice  of  the  Court,  a  prior  claimant  having 
come  forward,  and  having  establiihed  his  right,  it  was 
competent  to  the  Court  to  apply  the  fiiud  in  Court 
rateably  wifh  that  which  had  been  got  out  by  other 
parties,  in  payment,  pro  tanto^  of  that  creditor'fcdubt; 
leaving  him,  as  to  that  portion  which  bad  been  got 
out  of  Court,  to  apply  to  the  legatees  to  obtain  pay* 
ment  from  them.     It  appears  to  me  that  that  is  a 
much  stronger  case  than  th«  present,  and  one  upon 
which  your  Lordships  may  very  safely  act.     Theie 
can  be  no  doubt  but  that  relief  might  be  had  by  a 
supplemental  bill,  or  by  a  }  etition  in  the  nature  of  a 
bill  of  review;  but  there  can  be  no  reason  why  this 
nouecessary  delay  and  expense  should  be  occik^iuncd. 
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Complete  ]astice  is  done  bj  making  the  respondent 
,pa7  ail  the  additional  costp  which  have  been  occa- 
sioned by  the  imperfect  jnanner  in  ^hich  the  ^laim 
waa  brought  forward.  It  was  argued  that  thi»  is 
not  the  case  of  a  person  who  had  not  come  in  under 
the  decree,  but  afterwards  sought  to  be  let  in  on 
terms;  for  here  the  respondent,  or  those  for  whom  he 
was  a  trustee,  did  come  in  under  the  decree,  though 
he  omitted  to  rest  his  claim  on  the  deed  of  the  24th 
of  June,  1823)  but  this  makes  no  difference  in  prin- 
ciple; and,  considering  that  the  io6rmary,  by  Denis 
Browne  as  its  trustee,  was  an  equitable  iDCumbrancer, 
by  Tiitne  of  the  provisions  of  the  settlements  of  June, 
1823,  and  that  the  appellants  must  be  considered  as 
having  had  notice  of  that  incumbrance,  I  think  that 
the  Court  did  right  in  admitting  the  respondent,  as 
the  representative  of  the  trustee  of  the  infirmary,  to 
,  establish  his  priority.    The  result  therefore  is,  that 


look  oyer  Messrs.  Moss  &  Go.  as  parties  to  this 
suit.  What  Is  the  notice  of  the  4th  of  Jane? — 
merely  calling  on  Moss  to  furnish  to  the  nolicitor  for 
the  petitioner  an  account  verified  by  affidavit  setting 
forth  the  shares  and  securities  which  were  deposited 
with  the  firm  of  Moss  &  Co.  by  Henry  Davies,  whose 
assets  were  about  beine  admiuistered  or  in  the  coorao 
of  administration.  Well,  the  Messrs.  Moss  never 
complied  with  the  terms  of  that  notice,  bat  sorely 
that  was  not  a  matter  in  Court;  that  was  not  filing  s 
charge  in  the  Master's  Office.  The  notice  as  to  the 
Hisallowaneeof  the  claimants'  claims  was  not  of  any  dis- 
allowance by  anyone,  save  the  executor;  not  a  disal- 
lowance by  any  judicial  body.  Now,  this  large 
claim,  is  it  to  be  disposed  of  in  this  way  ?  is  this  large 
claim  to  be  summarily  disposed  of  without  any  bear- 
ing of  the  parties,  and  without  being  in  any  manner 
whatsoever  adjudicated  upon*    That  is  a  strong  pro- 


the  appeal  must  be  dismissed,  with  costs,  and  the  position,  and,  if  final,  a  very  severe  measure.  I 
cause  remitted  back  to  the  Court  of  Chancery  in  Ire-  think,  then,  this  claim  ought  not  to  be  disallowed 
land,  with  a  declaration  that  the  respondent,  as  trustee  .  without  adjudication.  No  doubt,  some  fatality  oc- 
for  the  infirmary,  ought  to  be  charged  with  all  extra  ;  curred  whereby  the  second  notice  did  not  reach  them. 


costs  occasioned  by  the  demand  not  having  been,  in 
the  first  instance,  rested  on  the  title  under  the  deeds 
of  June,  1823."  His  Honour  thought  the  decision 
in  that  case  at  variance  with  the  decision  of  the 
Master.  The  Master^s  order  must  therefoi-e  be  set 
aside ;  and  Moss  &  Co.  must  be  at  liberty  to  file  a 
charge  on  foot  of  their  demand.  He  would  reserve  the 
question  of  costs;  because  although,  if  their  claim  was 
not  disputed  they  must  pay  the  costs  of  obtaining  a 
separate  report,  yet  if  their  demand  was  litigiously 
opposed  it  was  necessary  that  the  Court  should  have 
control  over  the  costs  to  be  Incurred;  and  the  party 
who  should  file  a  discharge  to  the  claim  of  Moss  &  Co. 
should  understand  that  he  would  be  fixed  with  any  costs 
incurred  beyond  what  was  necessary  for  a  fair  investi- 
gation of  the  claim.  It  was  surprising  that  the  party 
having  the  carriage  of  the  proceedings  should  have 
pressed  the  Master  to  make  the  order  appealed  ft'om, 
where  Moss  &  Co.  would,  from  the  amount  of 
their  demand,  appeal  to  the  House  of  Lords,  if  the 
Master's  report  should  be  affirmed;  and  where  the 
House  of  Lords  would  of  course  follow  their  own 
decision  in  MonSefiore  v.  Browne.^ 


Thk  Lord  Chancellor. — The  Court  has  frequently 
permitted  claimants  on  the  assets  of  a  deceased  party, 
when  the  money  is  in  Court  or  an  estate  unsold,  to 
come  in  and  establish  their  claims.  It  has  been  urged 
at  the  bar  that  the  Messrs.  Moss  &  Co.  are  parties 
to  the  petition,  and  that  they  became  parties  by  the 
filing  of  their  chaiges,  or,  rather,  making  their  claim 
to  Mr.  John  Litton,  the  so.icitor  for  the  petitioner. 
By  the  33rd  General  Order  of  1 85 1,  every  person  who 
shall  have  filed  a  charge  in  the  Master's  office  shall 
be  deemed  to  be  a  party  to  such  petition  as 
fully  and  efiectually  as  if  he  had  been  made  a  re- 
Bpoudent  thereto  and  served  with  the  notice  of  the  pe- 
tition. It  strikes  me  that  this  proceeding  of  making 
the  cUim  cannot  be  regarded  as  a  proceeding  in  Court 
at  all;  it  is  external  to  the  proceedings  in  Coti^"^ 
The  notice  of  the  4th  of  June  was  not  in  Court. 
Well,  then,  no  charge  whatever  is  filed  in  Court 
though    made    to  the    Solicitor.      I  cannot,    then. 


I  think  the  order  of  the  Master  of  the  Rolls  has  so 
far  met  the  justice  of  the  case.  The  only  qoe^tioD 
now  to  be  considered  is,  who  is  to  pay  the  costs  of 
the  application  to  the  Master  of  the  Rolls.  Vary  the 
order  of  the  Master  of  th^  Rolls,  by  expanging 
therefrom  the  direction  "that  the  Master  be  st 
liberty,  if  he  shall  so  think  fit,  to  re-consider  the 
claims,  if  any,  of  the  parties  who  have  proved,  if  their 
claims  were  unopposed  by  reason  of  the  claims  of 
Moss  &  Co.  not  having  been  sooner  brought  forward," 
and  the  order  of  the  Master  of  the  Rolls  must  also  be 
varied  in  so  much  as  it  reserves  the  question  of  costs. 
Mr.  Gilbert  Moss  must  pay  the  petitioner  in  this 
matter  the  costs  of  the  motion  before  Master  Litton 
on  the  19th  January,  1864. 

The  Lord  Justice  of  Appeal  entirely  concarred 
in  what  had  fallen  from  the  Lord  Chancellor.  No 
one  can  for  one  moment  pretend  that  there  was  an/ 
adjudication  on  the  datms  made  by  the  parties  oon- 
ccrucd.  Counsel  for  the  petitioner,  although  pressed, 
have  not  cited  any  case  to  show  that  a  service  of  no- 
tice  through  the  notice  office  is  oonclnsive  evidence  of 
the  notice  having  reached  the  hands  of  those  for 
whom  it  was  intended.  The  view  the  Lord  Chan- 
cellor takes  perfectly  meets  the  justice  of  the 
ciise. 
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^Reported  b7  WlUiam  Woodkick,  Eiq..  Barrtotcr^t.lAw.3 

[Bbforjb  O'Baim  and  Fitzgerald,  JJ.] 

Waksfheld  v.  Smith. — June  11,  24. 

Ejectment  for  nonpayment  of  rent — Prior  judgment 
in  an  action  for  the  same  rent — Maxim  q/*  factum 
transit  Id  rem  jodicatam. 

The  recovery  of  a  judgment  and  iseuing  of  execution 
in  a  personal  action  for  rent  form  no  bar  to  a  sub- 
sequent ejectment  founded  upon  the  non-payment  of 
the  same  rent,  where  the  judgment  and  execution 
have  been  unproductive;  and  the  maxim  of  factum 
tranait  in  rem  jadicatam  does  not  appfy  in  such  a 


The  nature  of  the  action  of  ^ectment  as  distin- 
guished from  a  personal  action  Jor  rent  is  not 
altered  by  the  Common  Law  Procedure  Act  of 
1853,  and  it  stUl  remains  an  action  essentially  Jor 
the  recovery  of  the  possession  of  the  land 

DdcuRREB. — The  action  was  in  ejectment  for  non- 
payment of  rent;  and  the  anmmons  and  (ilaint  com- 
plained that  the  defendants,  John  Smith  and  Emilj 
Smithy  held  part  of  the  lands  of  Rogerstovrn,  in  the 
barony  of  Balrothery  East,  and  county  of  Dublin,  as 
tenants  to  the  plaintiff  from  year  to  year,  at  the 
rent  of  £478  16s.;  and  that  the  sum  of  £478 
16a.  Mng  for  one  year  of  snch  rent  dae  and  ending 
the  let  May,  1864,  was  due  to  the  plaintiff.  To  this 
the  defendant,  John  Smith,  pleaded^  firat,  a  set-off; 
and  secondly,  **  that  at  the  time  of  the  commcuoe- 
ment  of  this  action  there  was  not  one  year's  rent  in 
arrear  in  respect  of  the  lands  in  the  summons  and 
plaint  in  this  action  mentioned,  becanse  said  defendant 
says,  that  after  the  1st  November,  1863,  and  after 
the  sum  of  £269  1 8s.,  being  the  first  half-year's  rent 
endorsed  on  the  plaint  accrued  due;  to  wit,  on  the 
drd  December,  1863,  the  plaintiff  in  this  action  is- 
sued his  writ  of  summons  and  plunt  forth  of  her  Ma- 
jesty's Court  of  Common  Pleas  in  Ireland,  in  aoertein 
action  wherein  he,  the  now  plaintiff,  was  plaintiff; 
and  the  said  now  defendants,  John .  Smith  and  Gmily 
Smith,  also  a  defendant  in  this  action,  were  defen- 
dants; and  by  said  writ  of  summons  and  plaint  the 
said  plaintiff  compUuned  that  the  said  John  Smith  and 
Emily  Smith  were  indebted  to  him,  the  said  plaintiff, 
in  the  sum  of  £638  for  money  payable  by  said  John 
Smith  and  Emily  Smith  to  the  said  plaintiff  for  the 
said  John  and  Emily's  nse  and  occupation  by  the 
plaintiff's  permission  of  certun  lands,  messuages,  and 
premises  of  the  plaintiff,  the  particnlars  whereof  were 
endorsed  on  said  writ  of  summons  and  plaint.  And 
the  siud  defendant  saith  that  the  tadorsement  en  said 
summons  and  plunt  contained,  amongst  other  items, 
an  item  in  the  words  and  figures  following,  that  is  to 
say,  ^'Nov.  1,  1863.  To  half-year's  rent  due  on 
this  day,  £239  Ss."  And  defendant  says  that  the 
lauds,  messuages,  and  premises  referred  to  in  said 
last-mentioned  writ  of  sammons  and  plaint  are  iden- 
tical with  the  part  of  the  lands  of  Rogerstown,  dwell- 
iog-hoo8e»  and  offices  therein  described  in  the  snmmens 


and  plaint  in  this  action,  and  are  not,  nor  is  any  part 
thereof,  othetr  or  different;  and  that  the  above  men- 
tioned sum  of  JS239  8s.  so  contained  as  aforesaid  in 
the  endorsement  on  the  summons  and  plaint  in  said 
action  in  said  Court  of  Common  Picas  is  identical 
with  the  sum  of  £239  8s.,  being  the  first  item  in  the 
endorsement  on  the  plaint  m  this  action  contained. 
And  the  said  defendant  saith,  that  upon  the  drd  day 
of  February,  1 864,  he  filed  certain  defences  in  said 
action  so  pending  in  said  Court  of  Cororopn  Plea^; 
and  that  upon  17th  February,  1864,  the  pUintiff  in 
said  last-mentioned  action  filed  certain  replications  to 
some  of  said  defences;  and  that  certain  issues  having 
been  settled  for  trial,  and  same  having  been  afterwards 
duly  tried,  snch  proceedings  took  plaee  in  the  said 
cause,  that  afterwards,  to  wit,  on  the  19th  March, 
1864,  it  was  considered  that  the  said  Franoi<i  Wake- 
field shoald  recover  against  the  said  John  Smith  and 
Emily  Smith  the  sum  of  ^'434  18s..  with  6d.  for  his 
expenses  and  costs  as  found  by  the  jury  therein  afore- 
said, together  with  £89  1&  lid.  for  costs,  making 
together  the  sum  of  £524  Os.  6d.  And  the  said  de- 
fendant avers  that  the  said  last-mentioned  sum  so  re- 
covered as  aforesaid  included  the  sum  of  £239  Ss., 
being  the  first  item  endotsed  on  the  summons  and 
plaint  in  this  action;  and  afterwards,  on  the  24th 
March,  1864,  the  plaintiff  caused  a  writ  of  fieri  facias 
to  be  issued  upon  foot  of  the  last-mentioned  judgment, 
whereby  the  sheriff  of  the  county  of  Dublin  was  com- 
manded that  of  the  goods  and  cbatteUi  of  John  Smith 
and  Emily  Smith  he  sh^uild  cause  to  be  levied  in  his 
bailiwick  the  sum  of  £524  Os.  5d.  sterling,  lately 
adjudged  to  said  Francis  Wakefield  for  debt  and  costs 
by  the  judgment  of  said  Court  on  the  19th  March, 
1864,  aa  it  appeared  to  said  Conrt  of  record;  and 
that  he  should  have  that  money,  together  with  inte- 
rest on  the  sum  of  £524  Os.  5d.  at  the  rate  of  £4 
per  cent,  per  annum  from  the  19th  March  aforesaid 
before  sud  Court  at  the  Queen's  Courts  on  the  7th 
day  of  April  then  next  coming,  to  render  to  the  said 
Francis  Wakefield  for  the  debt  and  cost  and  interest 
aforesaid;  and  that  he  should  do  all  snch  other  acts 
as  by  an  Act  passed  in  the  I6tb  and  17  th  years  of 
her  Majesty's  reign  he  was  in  that  behalf  commanded 
to  do,  and  that  he  should  have  then  there  this  writ* 
And  the  said  plaintiff  afterwards  seized  and  took 
therennder  th6  goods  and  chattels  of  tho  now  defen- 
dant, John  Smith,  to  the  value  of,  to  wit,  £125  ds. 
3d. ;  and  afterwards,  and  before  the  commencement 
of  this  action,  the  said  sheriff  filed  his  retnru  to  said 
writ  in  the  words  and  figures  following: — *'  By  virtiue 
of  this  writ  to  me  directed  I  have  caused  to  be  made 
offthe  goods  and  chattels  of  the  within-named  defen- 
dants, John  and  Emily  Smitn,  to  the  value  of  £1^ 
3s.  3d.,  part  of  which  sum,  £1  6s,,  I  have  paid  to 
James  Smith,  poor-rate  colieqtor.  of  the  premises  in 
which  said  goods  and  chattels  were  ^aken  for  balance 
of  poor-rate  due  9th  September,  1863,  on^said  pre- 
mises, and  the  residue  of  said  sum  of  J6 125  3s.  3d.  I 
have  ready  before  oar  said  lady  tho  Qneea  to  render 
to  Francis  Wakefield-  in  part  satisfaction  of  his  debt 
and  damages  within  specified.  I  further  certify  to 
our  said  lady  the  Queen  that  the  said  John  and  Emily 
Smith  had  not,  at  the  Uma  of  the  deliveiy  of  tbe  wrlt» 
ai^  morofoodi  or  chattels  in  my.hailivi^  wheieof 
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I  eu  causa  to  be  made  the  reeidne  of  said  debt  and 
damages  as  the  withia  writ  oommaads**  And  that 
before  the  commenoemeot  of  this  action  all  times 
elapaeJ*  things  happened,  and  conditions  were  per- 
formed necessary  to  entitle  the  defendant,  John 
Smith,  to  have  the  said  snm  of  £125  3s.  3d.  so 
levied  as  aforesaid  and  applied  in  part  satisfaction  of 
the  aforesaid  judgment.**  To  thu  second  defence  the 
pbiintiff  demurred,  on  the  grounds  that  the  said  de- 
foncedid  not  satteientljr  or  at  all  coofoss  and  avoid  the 
ftiet  that  the  November  rent  of  1863  and  the  May 
rent  of  1864  were  doe  at  the  commencement  of  this 
suit,  nor  did  it  traverse  the  said  fact;  that  aMuming 
the  statemenu  and  avermenu  in  the  said  second  de- 
fence to  be  true,  they  disclosed  no  answer  at  law  to 
the  action  of  the  plaintiff;  that  although  said  defence 
averred  that  a  year's  rent  of  the  said  lands  was  not 
doe  or  in  arrear  at  the  commencement  of  the  action, 
the  said  second  defence  did  not  shew  anything  to  bus- 
Uin  that  averment  save  argument  and  inference;  that 
the  allegation  of  the  recovery,  even  though  for  rent 
of  the  premises,  was  not  a  bar  to  the  proceeding  by 
ejectment  in  respect  of  the  same  rent;  that  the  al- 
leged matters  and  things  pleaded  by  the  defendant, 
John  Smith,  forthe  purpose  of  shewing  that  one  year's 
rent  of  the  said  lands  was  not  due,  did  not,  nor  did 
any  or  either  of  them,  disclose  any  such  foot,  and 
were  not  legally  pleadable  by  the  defendant,  and  could 
not  tend  to  shew  that  a  year's  rent  of  the  lauds  wss 
not  in  arrear;  and  that  the  said  second  defence  was 
otherwise  b«d  and  defective  in  substance.  Upon  the 
argument  of  the  demurrer  two  questions  arose.  The 
first  question  was  as  to  the  appropriation  of  the  sum 
of  £125  3s.  3d.  levied  under  the  judgment.  As, 
however,  this  question  was  disposed  of  by  a  reference 
to  the  facts  ta  they  appeared  in  the  summons  and 
plaint  and  bill  of  particulam  in  the  action  for  um  and 
occupation,  from  which  it  appeared  that  no  part  of 
the  rent  of  November,  1863,  was  satiiified  under  the 
execution,  it  is  not  thought  Ufcessary  to  report  the 
arguments  upon  it.  The  second  and  more  imporunt 
question  was  as  to  the  eflfect  of  a  judgment  unsatis- 
fied in  an  action  for  rent  upon  a  subsequent  ejectment 
for  non  payment  of  the  same  rent. 

(yDHaeoU  and  Stdmjf,  Q.C,  for  the  demurrer. 
The  previous  judgment  fur  the  rent  is  no  bar  to  the 
ejectmeut.^i?iisA  v.  Pureell  (3  Or.  &  Dix.  162).  In 
the  case  of  a  mortgage,  obtaiulug  a  judgment  on  the 
covenant  to  pay  is  no  bar  to  selling  the  lands.  If 
there  was  an  action  for  rent  and  an  ejectment,  could 
the  dtftendaiit  plesd  the  peudoncy  of  the  action  for  the 
rent  to  tii«  ejectment?  The  ejectment  is  a  remedy 
against  the  laud;  the  action  for  rent  against  the  per- 
son of  ttie  defendant.  ^Furlong,  Ijundlord  and  Tenant, 
p.  1151.  i>/tU»v.  ififc^(3fiast,25l);riM^MAn^ 
V.  Toung  (3  B.  it  Cr.  208). 

PaUe$  and  S$rjeant  Arm$tfsmg^  for  the  defendant. 
The  cases  cited  by  Furlong  do  not  bear  out  the  pro- 
position which  he  bys  down.  Kmg  v.  Hoart  (13  M. 
6  W.  494)  puts  the  law  oo  tliis  subject  on  a  different 
footing.  The  maxim  of  twanrit  in  rwn  juduxUam 
applies  here.  So  also  ExparU  Higgma  (3  De  G.  ^V 
J.  33).  Rwh  V.  PuroeU  is  certaiuly  the  otiier  way; 
but  it  is  the  dedaion  of  a  single  judge  upon  a  ctvU  bill 
appeal,  and  tho  antborUes  whiefa  we  have  cited  are. 


opposed  to  it  A  judgment  in  ejectment  is  now  nrj 
different  from  what  it  was  before  the  Common  Lt<r 
Procedure  Act.  It  now  combines  two  remedies;  one 
against  the  land,  the  other  against  the  person  of  the 
defendant. 

June  24. — O'BBinr,  J. — ^This  case  was  a  demnrrar 
to  the  defence,  and  was  argued  before  my  brother 
Fitagerald  and  myself,  on  a  plea  to  an  ejectment  for 
non-payment  of  rent,  which  has  at  all  events  the  merit 
of  novelty.  An  ejectment  has  been  brought  for  the 
non-payment  of  a  year's  rent,  and  the  ejectment  de- 
scribes the  prenisea  as  being  in  the  possession  of  the 
defendanu  as  tenanta  from  year  to  year,  and  the 
plaintiff  brings  the  ejectment  for  two  half-yearly  gales 
of  rent.  To  that  the  defendant  has  filed  a  pies 
of  set  ofl(  and  a  second  plea  which  is,  that  the 
year's  rent  for  which  the  ejectment  is  brought  in- 
cludes the  gales  of  Norember,  1863,  and  May,  1864, 
and  that  mhdt  the  gale  of  November,  1863,  accrued, 
in  December»  1863,  an  action  was  brought  by  the 
plaintiff  against  the  defendant  for  use  and  occnpation 
of  certain  premises,  being  those  for  which  the  eject- 
ment is  now  brought,  and  the  plaintiff  included  in 
that  action  the  rent  of  November,  1863,  and  recovered 
a  judgment  for  the  sum  of  £424,  and  issued  execo- 
tioo  under  that  judgment  and  levied  the  snm  of 
£125,  and  that  therefore  be  has  no  right  to  brinj^ 
this  ejectment.  Uo  says,  ^^  You  have  not  only  levied 
the  money,  but  the  money  wa;»  applied  in  part  satis- 
faction of  the  judgment."  Now,  there  was  a  guod 
deal  of  disouMion  ad  to  the  question  of  appropriation 
— ^namely,  whether  there  was  not  a  question — whether 
by  the  sheriff  applying  this  money  to  the  judgment 
the  gale  of  November  had  not  been  satisfied  and  paid, 
and  unquestionably  if  it  had  been,  there  was  an  end 
to  the  ejectment.  The  cosis  of  the  action  were  i:89' 
The  plaintiff  contends  iliat  the  coats  should  fir»t  be 
paid  out  of  the  levy,  and  that  would  leave  ouly  about 
£40;  but  if  that  £40  was  applicable  to  the  rent  of 
November,  1863,  the  landlord  would  be  defeateil  ia 
his  ejectment.  But  there  was  a  good  deal  of  confa- 
sion  aa  to  this,  and  for  some  time  I  did  not  see  mj 
way  to  get  at  this.  I  was  under  the  impression  that 
this  action  might  have  included  wiiolly  ditfereat  de- 
mands, and  that  there  might  be  a  qu  suou  whether 
the  snm  should  not  be  applied  rateably—uamely,  a 
portion  to  each  demand,  in  which  ca^^o  tim  defendant's 
object  would  be  gained.  But  on  Loking  at  the  sum- 
mons and  plaint  in  the  first  action  and  in  tiiU  ca^e, 
and  the  bdl  of  particolai-s,  both  of  which  are  referred 
to  in  the  plea^and  we  are  at  liberty  to  do  chat 
under  the  authority  of  the  case  ot  Turquand  v.  Armr 
drong^  which  Is  gix>nnded  on  a  decis«iou  of  the  Court 
of  Kzchequer,  and  where  it  b  held  that  on  a  demurrer 
the  Court  may  look  at  any  document  that  ia  refemid 
to  in  the  pleadings  and  have  it  marked  by  the  officer, 
— well,  looking  at  this  ^naimuus  and  pia  n^,  taia  que^ 
tion  of  appropriation  appears  to  be  disposed  of,  aiul 
there  is  no  ground  for  saying  thai  any  purtion  of  tiie 
snm  levied  was  applicable  to  any  portion  of  tiie  rent 
of  November,  1863.  But  there  was  another  grunnd 
strongly  pressed  by  Mr.  Paiies — namely,  that  sop* 
posing  no  part  of  the  rent  was  paid  uuder  the  ji/<t^ 
yet  that  on  the  principle  of  injuait  i/i  r$mjudicala» 
aha  (daintiff  waa  pieiplnded  iix>m  relying  pu  tne  sao  as 
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being  doe  for  rent.  The  gronnd  on  which  be  rested  t 
was  this,  (but  it  would  preclude  bim  from  bringing 
another  action,  and  that  the  exidteuce  of  a  jadginent 
was  a  bar  to  bis  so  doings  If  that  were  so,  it  wonid 
•ffbet  vaty  serionsiy  the  rights  of  landlords.  No  land- 
lofd  conld  bring  a»  actiai  and  prosecnte  it  to  Judgment 
wilbool  depriving  himfelf  of  the  power  of  bringing  an 
ejectment  till  two  fnrtber  gales  of  rent  had  accrned. 
t)r  eoarse  if  the  doctrine  is  establiabed  we  sboold  give 
eft^  to  it,  bnt  it  appears  to  na  that  it  is  not  estab- 
lished. Before  the  Common  Law  Procedure  Act  of 
1853  an  ejectment  was  merely  a  proooeding  for  a 
eondition  broi^en.  It  was  collateral  with  the  other 
remedies  of  the  landlord.  Thejn'igment  enabled  him 
to  recover  only  hid  UntI  in  the  ejectment,  and  the 
jodgroent  in  an  action  for  rent  gave  bim  a  remedy 
against  the  person.  I  conld  see  no  gmnnd  for  its 
being  a  bar  then.  Of  course  if  the  judgment  was  paid 
dtlier  wholly  or  in  part  that  would  affect  his  remedy 
by  ejectment.  Now,  the  gronnd  of  the  personal 
action  and  of  the  ejectment  was  the  same — namely, 
the  nonpayment  of  the  rent,  but  the  remedies  were 
different  in  their  nature  anH  results,  and  accordingly 
we  find  in  Drake  v.  MUcheU  (3  East.  25 1)  that  Lord 
EUenboroogh  in  dealing  with  this  doctrine  pnts  it  on 
tbu  grottud.  fle  says: — ^  I  have  always  understood 
the  principle  of  traihmi  in  rem  jadkaiam  to  relate 
only  to  the  particular  cause  of  action  in  whinh  the 
judgment  is  recovered  operating  as  a  change  of  remedy 
from  its  being  of  a  higher  nature  than  before.  Bnt  a 
judgment  recovered  in  any  form  of  action  is  stiU  bnt 
a  security  for  the  original  cause  of  action,  until  it  be 
made  productive  in  satisfaction  to  the  party;  and, 
therefore,  till  then  it  cannot  operate  to  change  any 
other  collateral  concurrent  remedy  which  the  party  may 
have."  Now,  there  there  was  an  action  on  the  cove- 
nant for  the  rent.  A  bill  bad  paused  for  the  gales 
for  which  the  action  was  brought.  There  was  a  Judg- 
ment on  the  bill  which  proved  nnprodnctive,  and  the 
party  pleaded  this.  The  Court  of  King's  Bench  held 
it  was  no  bar.  Bnt  the  case  on  which  Mr.  Palles 
moat  relied  was  that  of  King  v.  Hoan  (13  M.  dk  W. 
4^4)  in  which  it  was  held  that  a  judgment  though 
witiiont  satisfaction  recovered  against  one  of  two  joint 
debtors  was  a  bar  to  an  action  against  the  other,  and  he 
referred  to  cases  in  bankruptcy  in  which  a  similar  prin- 
ciple was  acted  on.  But  there  the  reason  of  the  rule 
is  stated  by  PariEe  B.  to  be,  because  **  if  there  be  a 
breach  of  contract,  or  wroog  done,  or  any  other  cause 
of  action  by  one  against  another,  and  judgment  be 
recovered  in  a  Court  of  Kecord,  the  judgment  is  a 
bar  to  the  original  cause  of  action,  because  it  is  thereby 
reduced  to  a  certainty  and  the  object  of  the  suit  at- 
tained, so  far  as  it  can  be  at  that  stage;  and  it  would 
be  useless  and  vexatious  to  subject  the  defendant  to 
another  suit  for  the  purpose  ot  obtaining  the  i»ame 
reanlt."  The  question  there  was  whether  an  action 
was  brought  against  one  of  two  joint  contractors  and 
the  defendant  relied  on  a  judgment  against  the  other, 
and  Parke  B.  said  that  this  maxim  of  tramk  in  rem 
judieaUun  applied  where  the  cause  of  action  was  joint 
In  the  case  of  King  v.  Hwxn  the  principle  was  held 
to  apply  where  two  parties  had  been  jointly  bnt  not 
severally  liable.  Suppose  a  seonnd  action  againat 
either  of  the  joint  contractors,  be  would  not  have  been 


deprived  of  his  right,  and  therefore  the  judgment 
conld  unquestionably  have  been  pleaded  in  bar.  But 
Parke  B.  expressly  distinguishes  between  a  joint  and 
a  joint  and  several  contract  In  which  neither  conld 
plead  in  abatement  the  nonjoiijder  of  the  other,  ft 
appears  to  me»  therefore,  that  the  principle  of  King 
T.  Homn  doea  not  affect  the  right  oi  the  landk>rd  to 
bring  an  ejectment  after  recovering  a  judgment  in  an 
action  for  rent,  which  judgment  haa  proved  nnprodoo- 
tive.  The  only  express  authority  on  the  point  is  that 
of  RMtk  V.  PurcelL  It  is  true  that  was  a  decision 
npon  a  civil  bill  appeal,  but  it  is  the  decision  of  a  very 
eminent  judge,  and  the  point  there  was  this-^There 
was  an  ejectment  by  civil  hill  fbr  non-payment  of  one 
year's  rent.  The  plaintiff  had  previously  obtained  a 
civil  bill  decree  for  one  quarter's  rent  (part  of  the 
year's  rent),  but  had  not  issued  execution.  It  waa  held 
that  the  decree  was  not  a  bar  to  the  tjectment.  But  it 
waa  pressed  upon  ns  that  the  Uw  is  now  altered  by 
the  prbvbions  of  the  Common  Law  Procedure  Act, 
1853«  ss.  206,  206,  207;  and  :t  b  contended  that  an 
ejeament  must  now  be  considered  as  a  personal 
action,  and  tberfore  that  it  could  not  be  maintained 
if  there  was  judgment  in  another  action  for  part  of 
the  same  sum.  Now  the  effect  of  these  sections  waa 
much  considered  ia  Perdval  v.  Dunn,  The  question 
there  was  whether  tlie  plaintiff  in  an  action  of  eject- 
ment tor  nonpayment  of  rent  resen'ed  by  an  inden- 
ture conld  recover  more  than  six  years'  arrears  of 
rent,  or  within  twenty  years,  it  whs  held  by  Perrin, 
J.  and  myself  thst  he  could  not,  because  the  eject- 
ment was  not  to  be  considered  as  a  personal  action. 
Theother  judges  were  of  opinion  that  the  landlord 
conld  recover  twenty  years  arrears,  bnt  Crampton,  J. 
did  not  rest  his  judgment  on  the  gronnd  that  it  was  a 
personal  action.  On  the  contrary,  at  p.  440  of  the 
report,  it  will  be  found  that  he  expressed  his  opinion 
that  in  the  Common  Law  Procedure  Act  the  distinc- 
tion between  personal  actions  and  actions  of  ejectment 
was  kept  up;  that  the  recovery  of  the  land  was  the 
principal  object  in  the  ejectment,  and  the  recovery  of 
the  rent  only  secondary.  That  may  be  taken  as  an 
authority  for  holding  that  the  action  of  ejectment 
under  the  Common  Law  Proce<inre  Ac.  is  not  a  per- 
sonal action,  and  therefore  thst  the  power  of  recover- 
ing his  rent  could  not  have  the  effbct  of  preventing 
him  from  bringing  an  ejectment.  The  right  under 
the  Common  Law  Procedure  Act  to  recover  his  rent 
by  judgment  and  execution,  and  his  being  enabled  to 
enforce  that  further  remedy  to  the  extent  of  a  year's 
rent,  should  not  conclude  him  from  a&«rtiiig  hia  pri* 
roary  right  to  recover  the  land  itself.  It  is  optional 
for  htm,  but  not  imperative  to  issue  execntion  for  a 
year's  rent.  The  209th  section  enables  him  to  issue 
different  executions  for  the  Isnd  and  for  the  rent  and 
costs.  Sup|)ose  an  action  is  brought  for  a  year'a 
rent;  that  then  two  years  accrue;  an  ejectment  ia 
brought  and  there  is  a  recovery  in  it.  Could  the 
tenant  redeem  without  paying  the  whole  three  years* 
rent?     Certainly  not. 

FiTzasiuLD,  J. — I  concur.  The  defenoe  in  the  first 
instance  waa  in  the  ahape  that  there  bad  been  a  part 
aatisfaction  of  the  half-year's  rent,  by  the  api  lopria- 
tien  to  that  half  year'a  rent  of  part  of  tbe  aam  levied 
tbe  jndgQieBt.     k  may  hava  been  donbtfol 
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whether  the  defendant  onght  to  have  been  permitted 
to  reat  his  case  on  anything  else  hot  that.  That  waa 
disposed  of  in  the  discossion,  and  I  only  refer  to  it  for 
this,  that  I  do  not  think  that  for  the  purpose  of  that 
case  it  was  necessary  to  travel  ont  of  the  record.  1 
think  we  had  a  sufficient  statement  on  the  face  of  the 
pleading,  but  I  do  not  express  any  opinion  as  to  whe- 
ther Turquand  ▼.  Armairong  is  to  be  enlarged  so  as 
.  to  include  the  judgment  of  a  Court  and  the  bill  of 
particulars  in  another  action.  But  the  defendant's 
counsel  contended  that  the  effect  of  the  judgment  was 
to  extinguish  that  halfyear^s  rent.  That  was,  as  I 
understood  his  argument,  he  relied  on  the  doctrine  of 
transit  in  rem  jwUcatam^  and  he  further  contended 
that  this  action  was  in  efiect  an  action  for  the  same 
half-year's  rent  The  action,  as  already  pointed  out, 
waa  instituted  not  under  the  old  Ejectment  Acts,  but 
nnder  the  23  &  24  Vict.,  c.  164,  which  confers  a  new 
remedy  oo  the  landlord,  and  enables  him  to  proceed 
by  ejectment  for  the  recovery  of  lands  held  nnder  a 
tenancy  from  year  to  year,  whenever  a  year's  rent 
shall  be  in  arrear.  The  intermediate  sections  between 
sections  62  and  66  it  is  not  necessary  to  refer  to. 
One  object  which  the  Act  had  in  view  was  to  enable 
a  landlord  to  specify  particulars  of  his  rent,  so  that 
the  tenant  might  settle  the  action  by  payment.  One 
section  in  particular  deserves  to  be  referred  to.  It  is 
the  66th  of  the  Act  which  provides  that  ^  every  land- 
lord recovering  possession  by  such  judgment  or  deciee 
in  any  ejectment  for  non-payment  of  rent,  shall  have 
the  same  remedy  for  all  arrears  of  rent  to  the  time  of 
the  execution  of  such  judgment  or  decree,  as  such 
landlord  might  hare  had  if  possesBion  had  not  been 
obtained  nnder  such  judgment  or  decree.*'  When  the 
tenancy  is  not  disputed  the  question  seems  to  be  whe- 
ther a  full  year's  rent  remains  due.  That  is  the  ques* 
tion  which  is  attempted  to  be  raised  by  this  defence. 
The  defendant  is  bound  to  shew  that  a  full  yearns  rent 
is  not  due;  and  in  order  to  do  that,  relying  on  the 
principle  of  transit  in  rem  judicatam^  bt*  cites  the  case 
of  King  v.  Hoare.  i  should  have  said  that  it  had 
nothing  to  do  with  the  present  case,  though  it  is  of 
value  from  the  observations  of  the  judges  in  the  course 
of  it,  on  this  principle,  because  that  was  merely  the 
application  of  an  old  principle  to  a  new  state  of  facts, 
and  could  be  sustained  on  this  ground.  The  plaintiff 
having  obuined  judgment  against  one  of  two  joint 
contractors,  he  could  not  in  an  action  against  another 
deprive  tlist  other  of  his  right  tu  plead  in  abatement 
the  non  juiuder,  and  if  he  pleaded  that  in  abatement 
the  action  could  not  be  proceeded  with.  He  could 
not  have  two  judgments  against  him  for  the  same 
Bom.  It  was  the  application  of  that  principle  to  a 
new  state  of  Tacts.  There  is  a  good  deal  of  observa 
tion  in  the  oonrse  of  it  as  to  the  effect  of  the  applica 
tioa  of  this  rule,  which  b  valuable  in  the  present  case; 
.  but  as  I  understand  from  the  observations  of  Parke, 
B.  the  effect  of  the  rule  is  not  to  extinguish  the  debt, 
but  that,  where  a  judgment  has  been  obtained  for  a 
debt,  the  right  given  by  the  record  merges  the  inferior 
remedy,  and  obviously  that  should  be  so;  for  it  would 
he  absurd  if  a  party  havtog.a  judgment  were  to  insti- 
.  tute  an  action  to  recover  another  judgment  for  the 
same  amount;  so  that  the  eflfoot  is  not  that  it  operates 
as  a  satisfiietion  or  extingnishmeot  <^ilie  debt,  bat  $s' 


a  merger  of  the  remedy.  Another  case  adverted  to 
is  that  of  Ex  parte  Biggins  (3  de  G.  &  J.  33).  It  is 
following  up  the  case  of  King  v.  Hoare.  Koight 
Bruce,  L.  J.  there  makes  an  inaccurate  statement  He 
says  a  judgment  would  extinguish  the  debt.  Thst  is 
not  so;  and  he  is  followed  by  Lord  Justice  Tamer 
who  puts  it  on  the  true  groond,  that  it  b  the  remedy 
which  is  gone.  Well,  now,  when  judgment  is  re- 
covered for  a  debt  the  kmgaage  of  the  law  is  trmHU 
in  rem  judicatam;  bet  that,  does-  not  in  my  mini 
import  that  the  debt  is  satisfied,  but  rather  that  hav- 
ing obtained  judgment  yon  cannot  muctain  K  second 
suit  to  get  the  same  remedy,  and  accordingly  I  adopt 
the  language  of  Lord  Elleoborough  in  Drakt  ▼. 
MUchelL  As  a  decision,  that  case  has  little  bearing 
on  the  present,  but  the  intei-pretation  of  the  rule  as 
given  by  Lord  Ellenborough  is  applicable.  It  seems 
to  me  that  a  judgment  without  satisfactioo  does  not 
merge  the  debt  or  alter  its  character  so  as  to  prevent 
the  landlord  from  mamtaining  an  action  to  recover  his 
lands  for  the  same  rent.  The  passage  dted  from  Mr. 
Furlong's  book  shews  that  such  was  the  opmioo  of 
the  profession  at  that  tiine.  No  doubt  the  autboritiea 
there  referred  to  do  not  as  matters  of  derision  esUb- 
lish  what  be  contends  for,  and  even  the  case  of 
Rush  V.  PureeU  does  not  do  so,  because  it  is  obvioas 
that  the  decision  of  a  Civil  Bill  Court  coukl  not  be 
brought  in  a  Superior  Court  under  the  maxim  of 
transit  in  mnjudioatam.  Let  us  consider  the  posi- 
tion of  the  landlord  as  having  two  remedtes-^first^  an 
action  personal  for  the  rent;  and  if  he  does  not  obtain 
satisfaction  in  that  action,  he  has  an  action  of  eject- 
ment to  recover  possession  subject  to  redemptioo. 
The  two  remedies  are  distinct,  and  the  statute  pro* 
vides  that  he  shall  have  both  remedios,  and  there  can 
be  no  doubt  that  the  remedies  are  concurreot.  Thai 
an  action  for  the  rent  would  be  no  an«iwer  to  an  eject- 
ment for  the  same  rent  If  the  landlord  recovers 
judgment  in  the  ejectment,  it  is  obvious  that  he  maj 
bring  an  action  on  the  covenant  for  the  rent.  But 
the  defendant  says  that  the  action  of  ejectment  is  sow 
alterad,  and  Is  both  for  the  recovery  of  the  possessioa 
of  the  land  and  also  to  recover  judgment  and  execa- 
tion  for  the  rent,. and  he  relied  upon  the  Common  Law 
Procedure  Act  of  1853.  The  sections  are  l9S«  207i 
and  209.  The  general  object  of  those  sections  was 
to  enable  the  landlord  to  specify  the  particulars  of  his 
claim  so  as  to  enable  the  tenant  to  apply  his  defence 
accordingly,  and  to  afford  a  remedy  and  obviate  the 
necessity  of  having  a  second  action  for  the  rent.  The 
second  action  is  still  necessary  where  the  defendant 
does  not  api)ear.  The  action  of  ejectment,  thongb 
thus  altered,  still  continues  to  be  an  action  for  pos- 
session of  the  land,  and  not,  properly  speaking,  an 
action  to  recover  the  rent  at  all,  though  in  certain 
evenle  the  plaintiff  may  obtain  judgment  and  execn- 
tion  for  the  rent  due.  The  defence  in  the  present 
case  goes  to  the  whole  action,  while  its  effect  is  to 
shew  that  as  to  the  first  half-year's  rent  tiie  plaisliff 
ought  not  to  have  a  second  execution  for  it.  Kven 
taking  the  pleadings  as  they  sund,  though  the  plaintiff 
is  entitled  to  the  whole  rent  due,  it  does  not  foUow 
that  he  is  to  have  a  seoond  judgment  for  the  nois 
rent,  nor  would  the  defondant  be  without  protectioa; 
for  if  the  plaintiff  got  it  sevond  judgment  for  the  saois 
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rent,  ft  Beems  to  6ie  that  there  would  be  t  power  ia 
the  Gonrt  to  prevent  an  abnse  of  that  kind.  It  deems, 
therefore,  that  the  defence  presents  no  answer  to  the 
action,  add  that  the  plaintiff  mnst  have  Judgment. 


Court  of  Common  ^ItM. 

rUcportcd  by  J.  field  Johmton*  Siq.,  Barrteter^t-lav.J 

Ttreell  v.  Thb  Irish  SoaETT. — May  23,  27,  1863. 

Bepkvin — Replication — Proof  of  averment. 

To  an  avoufry  pleaded  to  an  action  of  replevin  the 
plaintiff  replied  that  divers  persons  before  anil  (U 
the  time  of  the  demise  in  the  plea  mentioned^  were 
in  possession^  seisin^  and  enjoyment  o/  a  portion 
oj  the  premises  as  tenants  in  Jee  thereof  under 
grants  thereof  by  the  defentlants  prior  to  the  said 
demise.  Upon  the  trial  of  an  issue  joined  upon 
Vds  replication  the  plaintiff  proved  the  possession  of 
thepartiesy  butjailtd  to  prove  tluU  they  derived  un- 
der grants  by  the  d^endants.  The  judge  told  the 
jury  that  it  was  immaterial  whether  the  parties  had 
derived  under  the  defendants  or  not;  that  it  was 
the  duty  of  the  lessors  to  see  that  they  did  not  un- 
dertake to  demise  more  than  they  had  a  right  to  de- 
mise, or  to  give  possession  of;  and  that  if  they  did 
eo  demise  at  a  gross  rent  and  afterwards  distrained 
for  that  renty  Uiey  must  be  defeated  in  the  action. 
Held,  that  this  was  a  misdirection., 

This  was  an  action  of  replevin.  The  summons  and 
plaint  complained  that  the  defendants,  on  the  11th 
Jane,  1862,  in  a  close  called  the  8lob  Lands  of 
Loagh  Fojle,  in  the  county  of  Londonderry,  took  the 
goods  and  chattels  of  the  plaintiff,  to  the  value  of 
X978  12s.  The  plea  avowed  the  taking  as  a  distress 
for  half  a  yearns  rent  due  by  the  plaintiff  as  tenant  to 
the  defendants,  under  a  demise  of  the  Slob  Lands  of 
Loagh  Foyle,  on  the  south  side,  at  a  rent  of  £800  a 
year,  payable  half  yearly.  To  this  avowry  there  was 
a  replication  on  which  issue  was  taken,  **  That  before 
and  at  the  time  of  the  demise  therein  mentioned  the 
Wardens  and  Commonalty  of  the  Mystery  of  Fish- 
mongers of  the  city  of  London,  and  the  Wardens  and 
Commonalty  of  the  Mystery  of  the  Grocers  of  the 
City  of  London,  and  divars  other  persons,  to  wit,  one 
David  Kirkpatrick,  Samuel  Elder,  James  Galbriritli, 
and  Thomas  Scott,  and  others,  were,  and  from 
thence  have  been,  and  still  are,  in  the  hiwfnl  posses*- 
sion,  use,  occupation,  seisin,  and  enjoymdnt  of  divers, 
to  wit,  100,000  acres,  parcel  of  the  saS'^  premises  in 
the  plea  mentioned,  as  tenants  in  fee  thereof,  to  wit>, 
nnder  grants  thereof  by  the  said  defendants  prior  to 
the  said  demiae,  whereby  the  plaintiff  or  those  claim- 
ing nnder  the  said  demise  did  not  and  could  not  enter 
Into  possession,  or  hold  or  enjoy  the  said  last  men- 
tioned lands,  as  being  parcel' of  the  said  demised  pre- 
mises in  the  plea  metitioiied,  or  any  part  thereof.  And 
althoagh  the  pUintiff  and  all  those  duming  nnder  the 


said  demise  have  and  always  have  from  the  time  of 
making  the  said  demise  in  the  plea  mentioned  been 
ready  and  willing  and  desirous  of  entering  into  the 
possession,  and  occupation,  and  enjoyment  of  the  said 
last  mentioned  land  nnder  and  by  virtue  of  the  last 
mentioned  demise,  whereof  the  defendants  had  notice; 
yet  from  the  time  of  making  the  said  demise  hitherto 
the  plaintiff  and  all  persons  claiming  under  the  said 
demise  have,  and  has  been,  and  still  are,  and  is,  kept 
out  of  the  possession,  use,  occupation,  seisin,  and  en- 
joyment of  the  said  last  mentioned  lands,  and  every 
part  thereof,  and  of  all  profits  from  the  same,  by  the 
said   persons   hereinbefore   mentioned;  whereby  the 
plaintiff  has  been  wholly  hindered  and  prevented  from 
entering  into  and  holding  and  enjoying  the  same,  and 
from  having  and  receiving  any  benefit,  profit,  or  ad- 
vantage which  might  and  otherwise  would  have  arisen 
and  accrued  to  the  plaintiff  therefrom."     At  the  trial 
before  Hayes,  J.,  at  the  Dcrry  Spring  Assizes,  1 862, 
the  plaintiff  proved  the  possession  of  the  parties  named 
in  the  replication,  but  failed  in  proving  that^  any  of 
them  derived  title  nnder  the  Irish  Society.     The  de- 
fendant's counsel  called  for  a  nonsuit,  on  the  gronnd 
that  the  replication  was  not  proved.     The  learned 
judge  refused  to  non-suit,  but  reserved  liberty  to  move 
to  have  one  entered.    The  learned  judge  told  the  jury 
that  it  was  immaterial  whether  the  parties  proved  to 
be  in  possession  of  the  portions  of  the  demised  pre- 
mises before  and  since  the  demise  bad  derived  under 
the  \th\i  Society  or  not;  that  it  was  the  duty  of  the 
lesson  to  see  that  they  did  not  undertake  to  demise 
more  than  they  had  a  right  to  demise  or  to  give  pos- 
session of;  and  that  if  they  did  so  demise  at  a  gross 
rent,  and  afterwards  distrained  for  that  rent,  they 
mnst  be  defeated  in  the  action.     The  jury  found  a 
verdict  for  the  plaintiff.     Ihe  defendants  accordingly 
obtained  a  conditional  order  to  set  aside  the  verdict 
and  enter  a  nonsuit,  or  for  a  new  trial  for  misdirec- 
tk>n  by  the  learned  judge,  or  that  judgment  should  be 
entered  for  the  defendants,  non  obstante  veredicto^ 
against  which. 

May  23 — Dowse,  Q.G.,  (with  him  James  Hamilton^ 
showed  cause. — Tyrrell  proved  that  when  the  lease  was 
made  to  him  there  was  aportion  under  the  sea  water,  and 
he  built  a  wall  to  keep  it  out  at  considerable  expense ; 
and  that  when  he  did,  that  Galbraith  and  another 
claimed  a  portion  of  what  he  had  walled  in  as  theirs. 
They  maintained  their  right  to  a  considerable  portion 
of  what  was  given  in ,  the  lease  He  brought  £ve 
ejectments.  The  question  }s,  if  there  was  evidence 
te  support  thii  plea,  and  if  the  plea  be  good.  This 
is  not  a  case  of  eviction  either  by  title  paramount  or 
by  lessor.— t7|}^on  v.  Townend  (17  C.B.,  75);  Gar- 
diner v.  WiUiamsan  (2  B.  &  Ad.  356);  NecOe  v. 
Mackenzie,  (1  M.  d^  W.  747).  Until  the  recent  Adt 
there  was  a  distinction  between  the  act  of  the  land* 
lord  and  eviction  by  title  paramount — (I  Furlong's 
Landlord  aud  Tenant,  358).  Upon  the  facta  in  Neale 
V.  Mackenzie^  it  would  have  been  sufficient  to  rely  on 
evicftion ;  but  the  reasoning  did  not  go  upon  eviction 
bat  upon  an  original  defect.  Here  the  demise  quM^A 
the  portion  mentioned  in  the  plea  was  wholly  void. 
The  Court  put  it  fex  higher  In  Ntale  v.  Mackends . 
than  upon  eviction.  So  far  as  that  was  a  case 
where  the  defect  was  created  by  the  party  himaelf, 
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tliat  woaU  agree  iHth  wbat  was  phaddd  here;  but  It 
was  not  pnt  opoo  that.  Tyrrell  never  was  in  posses- 
sion here,  and  so  &r  the  case  is  the  same  as  NwU  v. 
Mackenzie.  There  was  an  original  defect  in  the  demise  as 
to  these  four  parties.  The  rent  reserved  ont  of  it  is  sns* 
pended.  We  have  nothing  to  do  with  the  conse- 
qnences.  They  would  make  ns  pay  the  rent  of  the  entire, 
and  this  gentleman  swore  he  expended  £70,000  in  re* 
claiming  this  land.  The  right  to  distrain  is  gone 
whatever  other  remedies  there  may  bo.  [CArw^an, 
J, — Yon  mean  to  say  that  the  right  to  distrain  is 
gone  for  ever.]  Yes.  In  EccUHastical  Commie- 
eionere  v.  O'Connor  (9  Ir.  C.  L.  R  242),  NecUe  v. 
Atackenzie  was  quoted,  but  it  was  distinguished ;  but 
the  authority  of  that  case  would  have  been  followed  if  the 
facts  had  been  the  same.  TomUneon  v.  Day  is  re- 
ferred to  in  the  latter  part  of  the  judgment  In  Neale 
T.  MfkJeenae;  but  it  was  an  action  for  use  and  occu- 
patipn. — Salmon  v.  Smith  (1  Wms.  Saund.  202). 
Mercer  v.  &ReiUy  (13  Ir  G.  L.  153),  was  argued  as 
a  case  of  eviction.  The  parties  did  not  raise  the 
question  if  there  was  an  original  defect  in  the  grant.  The 
decision  entirely  depended  on  whether  the  44th  eect  of 
the  Landlord  and  Tenant  Amendment  Act  did  away  with 
the  suspension  of  the  rent  and  apportioned  it.  The  words 
^  original  defect  in  the  demise,''  might  have  been  in- 
dttded  in  the  sect.,  but  they  were  net.  The  words  **  un- 
der grants  from  the  said  defendants."  are  immaterial 
[CAmhiom,  J4 — If  yon  reject  these  words*  must  you 
not  also  treat  as  immaterial  the  words  **  tenants  iu 
fee  thereof;"  and  if  so,  there  will  remain  only  the 
averment  that  they  were  in  possession  without  auy 
title.  Thb  is  not  an  averment  of  a  tenancy  in  fee- 
dmple,  but  a  tenancy  In  fee,  eub  modo.'^  This  is  not 
a  tenancy  in  fee,  eub  modo^  which  is  averred.  As- 
suming it  to  be  an  eviction,  since  the  Act  the  law  is  the 
same,  whether  the  eviction  be  by  lessor  or  by  title  para- 
mount. The  distinction  is  now  of  no  effect  since  that  su- 
tute,  the  result  being  that  the  rent  is  iu  both  cases  ap- 
portionable.  Therefore,  first,  being  apportiouable,  the 
rent  could  not  be  distrained  for.  Secoudly,  it  was 
the  duty  of  the  defendants  to  have  raised  the  question 
themselves  and  let  the  juiy  apportion  it.  In  Regnari 
T.  Porter  (7  Biog.  461),  it  is  said  the  rent  must  be 
fixed  before  the  landlord  takes  the  summary  remedy. 
It  is  manifest  that  we  are  not  bound  to  pay  £8U0  for 
what  we  have  not  been  turned  out  of  when  that  is  the 
rent  to  be  paid  for  the  whole. — M^Loughlin  v.  Craig 
(7  Ir.  C.L.R.  1 17) ;  2  Coke's  Inst  503 ;  Bliee  v.  CoUins 
5  B.  d(  Aid.  876).  Bac.  Ab.  title  Rent,  lays  it  down 
that  the  amount  of  rent  b  to  be  decided  by  the  verdict 
of  the jory.  [^Monakan^  CJ, — And  why  not  a  verdict 
here  deciding  what  was  the  rent?  Where  is  your 
authority  for  saying  that  the  parties  cannot  apportion; 
that  before  the  Stress  is  made  it  is,  necessary  the 
rent  should  be  apportioned?]  The  rent  must  be 
fixed  in  order  to  distrain.  iMonahan^  CJ* — Nei 
ther  tenant  nor  landlord  could  apportion  the  rent; 
tmt  could  it  not  have  been  done  in  this  way,  by  a 
plea,  specifying  an  apportionment,  and  a  replication 
denying  that  the  apportionment  was  sufficient?  It 
would  be  for  the  J  ury  to  say  if  the  replication  was  true.] 
Assuming  there  may  be  a  question  of  apportionment 
in  this  case,  this  replication  is  no  more  than  an  am- 
pKfied  replication  of  noii  tsfitM^,  and,  being  so,  is 


good.  It  may  be  objectionable  as  pleading  evideeoe, 
but  it  is  nothing  but  wm  tenuit;  it  is  saying  that  we 
do  not  hold  at  the  rent  yon  mention,  and  the  sligbteit 
Tariance  will  entitle  us  to  a  verdict  unless  the  partj 
applied  to  amend,  and  the  judge,  in  his  discretion, 
I  thought  proper  to  amend.  The  jadge  would  not 
amend  unless  the  parties  came  with  sufficient  evidence 
to  ascertun  the  apportionment.  They  pretermitted 
that,  and  perilled  the  case  upon  the  fscta.— 
Brown  v.  Sayce  (4  Taunt.  320),  and  Bennett  v.  Hot- 
bach  (2  Wms.  Saund.  312),  show  that  the  Goarts 
hold  the  parties  strictly  to  the  amount.  The  vsrianoe 
there  was  held  faul — Richard%  v.  Comeford  (Oooyn, 
R.,  42),  IMonahan,  C./.— Was  there  any  rent  there 
due?]  There  was.  In  Roberte  v.  Snell  (I  Man.  & 
Gr.  677),  Tindal,  CJ.,  says  it  is  at  his  peril  the  land- 
lord distrains  before  apportionment.  This  case  shows 
how  material  is  the  amount  of  rent  when  non  tenuit 
is  pleaded;  an  avowry  must  state  the  exact  amonot 
of  the  renU^Smith  v.  Manninge  (Croke,  James, 
160)  was  adjourned,  and  I  fear  we  shall  not  now 
have  it  decided.  The  rent  was  apportioned  be- 
tween different  lessors,  but  that  circumstance  makes 
no  diflference.  It  is  exactly  this  case.— 2  Coke, 
503.  In  Serjeant  v.  Chafey  (5  A.  &  E.  354)  the 
defendant  refused  to  amend,  and  got  the  facts  foaod 
specially  stated,  and  the  Court  would  not  give  him 
liberty  to  amend  afterwards.  We  could  not  in  any 
way  recovvT  these  cattle  if  the  defendants  were  to  suc- 
ceed in  this.  The  powers  of  amendment  given  to  the 
Court  will  not  be  exercised  by  the  judge  if  the  parties 
should  be  taken  by  surprise.  This  record  will  be 
evidence  in  any  future  action,  and  that  is  the  ressoo 
of  the  importance  of  accurate  particalars. 

Brooke,  Q.C.,  and  MCauOand^  Q.C.,  contra.-^ 
There  ought  to  be  a  non-suit.  Or  if  the  averment  be 
held  immaterial,  then  there  ought  to  be  judgment  nos 
obstante  veredicto.  In  NeaU  v.  Mackenzie  no  rent 
was  ever  paid.  \Monahan^  CJ* — Was  there  aoy 
rent  ever  paid  here?]  It  was  not  disputed  The 
demise  was  in  1845,  and  the  rent  distrained  for  was 
due  in  1862.  Beside.8,  this  b  a  demise  under  seal 
reserving  rent.  Prima  facie,  we  were  entitled  to  the 
whole  rent;  and  it  was  for  the  plaintiflf  to  show  how 
much  was  due  and  not  due:  but  thd  plaintiff  took  this 
course;  he  said  nothing  at  all  was  due.  Sometiuies 
he  says  it  is  an  eviction  by  us,  and  sometimes  that  it 
is  not.  If  the  rent  be  apportiouable,  then  by  his  own 
authorities  he  is  out  of  Court.  In  Steveneon  v. 
Lombard  (2  East  579)  Lord  EUenborongh  Uys  it 
down  that  the  apportioned  rent  may  be  distrained  for. 
The  landlord  cannot  be  in  a  worse  condition  if  hj  a 
mistake  he  included  what  was  not  got  posseasion  of 
than  if  he  had  turned  the  tenant  ont  from  a  portico 
ti  et  armie.  When  we  distrained  for  half  a  year's 
rent  the  plaintiff  might  have  oome  in  under  the 
statute  or  the  common  law,  and  have  lodged  the  sum 
actually  due.  That  was  the  practice  long  before  the 
late  Act.— Chitiy's  Archbold*s  Practice,  1080.  {Mo- 
nahan,  C./.— Those  are  cases  where  there  was  no 
question  as  to  the  terms  of  the  tenancy,  but  ooly 
the  amount  of  the  rent.]  The  tenancy  here  was 
admitted.  Archbold  takes  a  distinction  b.^tween 
the  cases  before  and  subsequent  lo  the  Act.  If'hria- 
Itofi,  /.—Bringing  the  money  into  Court  admits  the 
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contract,  and  they  deny  the  contract.  They  say  ihey 
never  held  thb  portion ;  that  the  extrinsic  facts  show 
the  tenancy  to  be  a  different  one  from  that  which  ap- 
pears in  the  instrument;  so  they  say,  whether  rightly 
or  wrongly.]  Why  did  they  not  plead  non  tenuit 
modo  et  forma  f  IChristiaa,  J. — They  say  the  plea 
amonnto  to  that.]  The  facts  in  Mercer  v.  O'Reilly 
were  held  to  amount  to  eviction  by  title  paramount. 
That  case  cannot  be  distioguished  from  this,  [ifo/ia- 
hanj  C.J. — Why  was  not  the  party  in  NecUe  v.  Mac- 
henzU  entitled  to  apportionment?]  It  would  be  hard 
to  say;  but  there  are  two  or  three  differences. 
[Christian,  J. — Lord  Denman  held  so,  because  there 
was  no  rent  reserved  out  of  the  portion  of  which  the 
tenant  got  possession.]  Neak  v.  Mackenzie  must  be 
confined  to  its  own  facts.  It  was  the  case  of  a  mere 
agreement.  Here  there  was  a  lease  under  seal.  [Mo- 
ndkan^  C.J. — Much  stress  was  laid  in  Neale  v.  Mac- 
kenzie on  there  being  only  a  parol  demise;  but  that 
was  only  to  show  it  could  not  convey  a  reversion.] 
The  44th  section  of  the  Landlord  and  Tenant  Amend- 
ment Act  must  be  taken  to  include  this  case  in  its 
principle.  Acts  like  this  have  always  received  a  very 
liberal  constructioa — Kennan  v.  Brennan  (7  Ir.  G. 
L.  R.  268).  If  Mercery.  O'Reilly  was  within  the  mis- 
chief of  the  new  Act,  this  case  is.  It  would  be  strange 
to  hold  that  if  the  landlord  were  to  turn  out  the  te 
nant  he  may  recover  for  the  remainder;  but  that  if  he 
purported  to  give  more  than  he  could  give  he  ia  to  get 
no  rent  at  all.  [Keogh,  J. — Your  arjjument  is  that 
there  should  be  an  apportionment?]  Yes.  [Keogh, 
J' — ^Then  how  can  there  be  a  verdict  for  yon  ?  it 
would  give  you  the  entire.]  If  a  party  says,  i  do 
not  owe  you  anything,  he  must  take  the  consequences. 
This  verdict  ought  not  to  stand,  because  on  tlie  re 
cord  there  is  something  which  !t  is  admitted  o\\^\\i 
not  to  be  there,  and  which  would  prejudice  us  in 
going  to  a  court  of  error. 

James  HamUion  in  reply. — The  only  authority  to 
show  this  is  a  plea  of  eviction  is  McLaughlin  v.  Craig, 
This  replication  neither  is  a  plea  of  eviction  nor  ever 
was  intended  to  be  one.  The  case  is  undistingni^h 
able  from  Neale  v.  Mackenzie.  It  went  on  this,  th  it 
there  was  a  defect  in  the  lease  which  worked  a  sus- 
pension of  the  rent.  M'Loughlin  v.  Craig  was  an 
action  for  rent  The  defendant  admitted  half  the 
rent,  and  wanted  to  get  lid  of  the  other  half.  He 
pleaded  that  another  person  was  in  possession  of  the 
premises,  and  that  that  other  person  recovered  j  udgment 
in  ejectment  against  him.  It  was  the  plaintiff  that  de- 
murred there.  The  Chief  Justice,  assuming  it  to  be  a 
plea  of  eviction,  held  the  rent  apportion  able.  But  I  think 
Crampton,  J.,  took  a  wiser  view  of  the  law  than  the 
Chief  Justice,  and  said  *'  There  is  no  apportionment.^' 
This  question,  therefore,  was  not  raised  in  M^Loughlin 
V.  Craig;  it  was  raised  in  Ecclesiastical  Commissionet  s 
V.  O'Connor.  In  every  Irish  case  in  which  Neale  v. 
Mackenzie  is  cited  the  common  law  principle  is  recog- 
nised, that  if  a  lessor  grant  what  he  had  no  authority 
to  grant  the  rent  is  suspended  and  the  demise  is  void, 
and  the  rent  must  be  got  at  in  some  other  way. 
[Monahany  C.y.— Was  lomlinson  v.  Day  the  ca^e 

of  a  demise  under  seal?]     No.     [Monahan,  C.J. 

And  therefore  the  remedy  was  for  use  and  occupa- 
tion.!   The  production  of  the  lease  would  not  now 


defeat  ir.i  action  for  use  and  occipaiion.  [Monahan, 
C.J. — It  would.]  It  would  not  defeat  an  action  of 
debt.  [Monahan,  CJ. — Indeed  it  would,  if  Neale  v. 
Mackenzie  be  law.]  The  effect  of  the  Landlord  and 
Tenant  Act  was  to  do  away  with  the  distinction  be- 
tween eviction  by  title  paramount  and  by  landlord, 
aud  to  make  the  remedy  on  both  now  not  suspension 
but  apportionment.  That,  I  think,  was  the  decision 
of  the  Court  in  Mercer  v.  C'Reilly^  and  it  has  been 
acquiesced  in  by  the  whole  profession.  [Monahan, 
CJj. — We  held  the  plea  in  that  case  bad,  because 
it  was  too  extensive,  and  that  the  plaintiff  should 
have  judgment  for  the  whole;  the  Court  of  Error 
have  reversed  that.]  We  put  it  upon  this  replication, 
that  this  is  not  a  plea  of  eviction,  aud  we  ask  the 
Court  to  decide  that.  What  both  this  Court  and  the 
Court  of  Error  decided  in  Mercer  y.  O'Reilly  was, 
that  eviction  does  not  operate  as  a  suspension  of  the 
rent  [Monalian,  CJ. — They  claim  an  apportioned 
rent ;  aud  that  is  a  quedtion  quite  right  to  be  decided ; 
but  what  I  say  is,  it  cannot  be  decided  but 
upon  a  true  statement  of  facts.  It  could  not  be 
decided  upon  the  record  containing  what  is  under  the 
videlicet']  There  is  no  estoppel,  because  where  there 
is  it  must  be  pleaded,  and  it  is  not  pleaded.  Neale 
V.  Mackenzie  has  decided  that  a  replication  the  same 
as  this  was  not  a  plea  of  eviction,  either  by  title  para- 
mount or  by  the  landlord.  We  are  to  be  nonsuited  if 
we  give  no  evidence  of  a  portion  of  our  plea,  if  that 
portion  be  material.  The  Court,  therefore,  must  s:iy 
if  this  be  material, 

MoNAHAN,  CJ. — This  is  a  motion  to  enter  a  non- 
suit or  for  a  new  trial,  on  the  ground  that  tlio  plain- 
tiff failed  to  prove  the  plea;  that  there  was  misdirec- 
tion by  the  judge.  It  is  a  common  action  of  replevin, 
rhe  plea  was,  that  Tyrrell  held  the  premises  at  a  rent 
of  JbSOO  a  year,  aud  that  half  of  this  sum  was  due. 
The  replication,  in  substance,  was,  that  he  was  unable 
to  get  possession  of  the  entire  of  the  premises,  because 
at  the  time  of  the  making  of  the  lease  a  portion  was  pos- 
sessed by  parties  seised  in  fee  under  the  Irish  Society. 
^  t  was  proved  at  the  trial  that  this  was  t:  ne,  but  not 
that  they  derived  under  the  Irish  Society*  The  only 
matter  we  have  to  determine  is,  what  is  the  substance 
of  the  entire  plea  on  which  the  plaintiff  relies.  It  is 
a  seisin  in  fee  derived  from  the  landlord  who  made 
the  lease  of  these  premises.  We  think  the  judge  was 
wrong  in  holding  that  the  plea  was  proved  when  it 
did  not  appear  that  the  parties  held  uuder  the  Irish 
Society.  We  are  satisfied  there  was  a  misdirection. 
The  verdict  cannot  stand.  But  then  the  question  is, 
should  we  at  the  instance  of  the  defendants  nonsuit  the 
plaintiff,  or  enter  the  verdict  for  the  defeudauis  on  the 
ground  that  there  was  a  failure  of  proof  of  the  plea? 
We  might  perhaps  strictissimi  juris,  but-  we  do  not 
think,  in  the  exercise  of  our  discretion,  we  ought  to  do 
this.  We  shall  make  absolute  the  order  to  set  asidi» 
the  verdict  and  di.ect  a  new  trial.  That  having 
arisen  from  a  miscarriage  of  the  judge,  we  cannot  give 
costs  to  either  party.  Let  the  parties  go  to  trial  if 
they  like  or  amend,  aud  it  will  be  then  for  the  Court 
to  make  that  amendment,  in  such  manner  as  they 
think  right. 

CiiKiSTiAN,  J.— It  is  to  be  distinctly  understood 
that  we  decide  nothiug  but  this:  that  the  averment  in 
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the  plea  of  the  title  being  derived  from  the  landlord'  i 
xnnst  be  treated  as  one  entire  averment.  | 

MoNAHAN,  C.J. — Make  absolute  the  conditional 
order  for  a  new  trial,  the  pariles  to  abide  their  own 
costs  of  this  trial  and  of  the  motion. 

EuU  absolute  for  a  new  trial. 


Court  of  9pprnl  in  Cfianrrri). 

[Reported  by  Edmund  T.  Bewlcy,  Esq., BarriilerjiULawJ 

[Befors  the  Lord  Chancellor  and  the  Lord 
Justice  of  Appeal.] 

In  the  matter  of  the  estate  of  Ricitard  Batlet, 
owner;  ex  parte,  Maky  O'Coknell,  petitioner. 
—Nov.  25,  26,  1863. 

Wife^s  chose  in  action^ I *e(Iudion  into  possession — 
Voluntan/  settlcmeiU — ModiJicfUion  of  hushanfVs 
and  mfg's  €st(ttcs — Estate  pur  autre  vie — Wortls 
of  inheritance — ]»7<en  unnecessary  to  pass  an  estale 
in  quasi  fee, 

A  feme  covert  entitled  to  a  share  in  a  legacy  pay- 
able out  of  real  estate^  with  the  consent  of  her  hus- 
bftntl,  atp*eed^  together  with  the  other  parties  htue- 
ficinlly  interested,  to  accept  the  lands  in  lien  if 
the  money.  The  lands  were  accordingly  converted 
by  the  trustee  of  the  will  to  a  trustee;  and  by  a 
subsequent  deed  dec'arittg  the  trusts^  a  portion  of 
the  laud  was  limited  to  the  husland  and  wije  for 
their  joint  lives,  and  to  the  survivor  of  thtm 
for  lif'e^  with  remainder  to  such  oj  their  children  'is 
the  hnshand  in  his  lijctime,  or  the  wife^  if  she  sur- 
vived hivi,  should  upiH)int, 

Held,  by  the  Lord  Chancellor^  (the  Lord  JfhsUce  of 
Appeal  not  expressing  any  opinion,)  that  the  a,^'&ijn 
ment  of  the  lands  to  the  trustee  did  not  operate  as  a  re- 
duction into  possession  of  the  wije^s  chose  in  action; 
and  that  the  lands  into  which  the  money  was  thereby 
converted,  were  subject  to  the  same  uses  and  trusts 
as  the  tnoncy. 

Held  also,  by  the  Lord  Chancellor,  (the  Lord  Justice 
oJ  Appeed  not  expressing  any  opinion,)  thfd  the  mo- 
dification of  the  prior  rights  and  interests  of  the  hus- 
band and  wiJe  in  the  lands  fot*tned  a  sufficient 
consideration  in  the  deeds  declaring  the  trusts  to 
make  it  a  deed  for  value. 

Lands  held  under  a  lease  oJ  lives  renewable  for  ever 
were  conveyed  by  deed  to  a  trustee.  By  a  subse- 
quent deed  the  trustee  declared  that  the  previous  as 
signment  had  been  accepted  by  him  "  to  the  uses  and 
Jor  the  trusts  following:  upon  trust,  to  permit. 
A.  and  D.,  his  wife,  to  hold  one  third  oJ  the  lands 
during  their  joint  lives,  and  the  survivor  for  tite  life 
of  such  survivor,  atid  after  the  death  oJ  the  survi- 
vor^ to  be  held  by  auch  child  or  children  of  A .  and  B, 
as  should  be  living  at  the  death  of  the  survivor,  in 
such  shares  and  proportions  as  A,  in  his  lifetime^ 


or  B.,  if  she  survived  him.  should  appoint  (if  only 
one  rhihU  to  take  the  whole);  and  as  to  one  other 
third  of  the  interest  in  the  said  lands  upon  trust  for 
X.,  hi-  heirs  and  assigta  for  ever;  and  as  to  the 
remaining  third  of  the  interest  in  the  said  hinds 
upon  (ritst  Jor  Y.,  his  heirs  ami  assigns  for  ever, 
and  to  no  oUier  use,  intent,  or  purpose  whatsoeier.^^ 

Meld  (per  Cnriam)  that  as  it  icas  manife^fy  intended 
to  dispose  oj  the  entire  interest  in  the  lands  by  this 
deed,  the  absence  of  word^  of  inheritance  in  the 
trust  to  the  children  of  A.  awdB,  did  not  prevent  A. 
Jrom  appointing  to  one  of  the  children  the  quasi /ee 
ofthr  lands. 

This  was  an  appeal  from  an  order  of  Jndge  Long- 
field,  dated  the  llth  of  June,  1863,  whereby  the 
cause  shown  bj  John  Stannistreet  af^ainet  the  oondi- 
tionnl  order  for  sale  of  the  27th  of  March,  1863,  so 
far  ns  it  directed  a  sale  of  the  south  division  of  Sha- 
nnc'olo,  was  allowed  with  coste,  ami  it  was  ordered 
that  the  petition  in  i\m  matter  should  be  dismissed  so 
Hir  as  it  prayed  for  a  sale  of  the  hinds  of  the  sonth  di- 
vision of  Shanacoolc. 

The  lands  mentioned  in  this  order  were  part  only 
of  those  included  in  the  petition  for  sale,  and  were, 
with  other  lands,  held  under  a  lease,  bearing  date  the 
(>th  of  May,  1746,  by  which  the  then  Earl  of  Gran- 
dison  demised  the  entire  of  the  lands  of  Shauaooole, 
ill  the  county  of  Waterford,  to  George  Bellamy  and 
Ills  heira  for  three  lives,  with  a  covenant  for  perpetual 
renewal,  subject  to  the  rent  and  fines  for  renewal 
therein  mentioned.  This  lease  was  renewed  upon  the 
10th  of  May,  1763,  by  the  Earl  of  Grandison  to 
(ie<irgc  Bellamy  upon  the  dropping  of  one  of  the  lives 
hicutioned  in  the  lease-  George  Uellamy,  by  his  will, 
hearing  date  the  3rd  of  November,  1766,  devised  the 
lands  comprised  in  the  lease  of  the  6th  of  May,  1746, 
to  Daniel  Gahan  and  Stephen  Greagh  Butler  upon 
trust,  to  sell  the  same  for  the  payment  of  the  testa- 
tor's debts,  including  a  debt  due  to  the  testators  ne- 
|>hew-in-law,  John  Everard,  the  elder;  and  the  testa- 
tor be(]ueathed  to  his  niece,  Anne  Everard  (wife  of 
John  Everard),  notwithstanding  her  covertbre,  the 
sum  of  £1500  out  oi  the  purchase  money  of  the  3aid 
lands,  together  with  the  residue  of  bis  personal  estate, 
and  he  appointed  his  wife,  Anne  Bellamy,  Dauiel  Ga- 
han, and  Stephen  Crcagh  Butler,  the  execotors  of  his 
will. 

Georpe  Brlhmy  died  shortly  after  the  date  of  thia 
will,  and  John  Kveiard  the  elder,  the  husband  of  the 
legatee  in  the  will,  died  in  September,  1764,  intes- 
tate, leaving  his  widow  and  three  children,  namely, 
William  Everard,  John  Everard  the  younger,  and 
Anne  Everard  the  younger,  him  surviving. 

Anne  Everard  the  elder,  the  widow  of  John  Everard 
the  elder,  obtained  administration  to  him,  and  after- 
wanls  died  intestate  in  December,  1775.  Aone  Eve- 
raid  the  younger  man  led  Peter  Bay  ley  on  the  31i<t  of 
January,  1776.  In  January,  1783,  Anne  Bayiey 
and  William  Everard,  her  brother,  obUuned  letters  of 
ndminiatration  of  the  goods  of  Anne  Everard  the  el- 
der, and  also  of  the  goods  of  John  Everard  the  elder, 
unadniinistered  by  their  mother  Anne,  and  thereby 
became  legally  entitled  to  recover  the  debt  doe  b7 
George  Bellamy  to  John  Everard,  and  the  sam  of 
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£1500  bequeathed  by  George  Bellamj  to  his  niece, 
Anne  Everar  1. 

By  deed,  bearhis  date  the  1 7th  of  March,  1783,  Ste- 
phen Croagh  Hiitler,  tho  surviving  trustee  and  executor 
of  the  will  of  George  liellamy,  with  the  consent  of  Wil- 
liam Everard,  Peter  Baylcy,  anil  Anne  his  wife,  in  consi- 
denitiou  of  the  sum  of  £1500  therein  stated  to  have 
been  paid  to  William  Everard,  Peter  liayley,  and 
Anne  Baylcy,  conveyed  the  lands  of  Shanacoole  to 
James  Gee  and  his  heirs  for  all  the  estate  and  interest 
under  the  lease  of  the  6th  of  Alay,  1 746,  and  the  re- 
newals thereof. 

By  a  further  deed,  dated  the  18th  of  April,  1786, 
made  between  James  Gee  of  the  one  part,  and  Peter 
Bayley,   Anne  his  wife,  Will'am   Everard,  and  John 
Everard  of  the  other  part,  after  reciting  the  la.^t-men 
tioued  indenture  of  the   17th  of  ALirch,    1783,  the 
trusts  of  the  former  deed  were  declared  in  the  follow- 
ing terms: — "Now  I,  James  Gee,  do  hereby  acknow- 
ledge and  declare  that  the  said  assi^^nmeut  excc(ite<l 
to  me  by  the  said  Stephen  Crcagh    Builcr  was  ac- 
cepted by  me  to  the  uses  and  for  tho  trusts  following, 
that  is  to  say,   upon  tnist  to  permit  and  sutler  the 
said  Peter  Bayley  and  Anne  his   wife  to  have,  hold, 
and  enjoy  the  one-third  of  said  farm  and   lands  of 
Shanacoole,  subject  to  one  third  of  the  yearly  reserved 
rent,  and  to  one -third  of  tho  renewal  fines,   fur  ami 
doring  their  joint  lives,  and  by  the  survivor  of  them 
for  tho  life  of  such  survivor,  and  froni  and  after  the 
death,  to  be  held  and  enjoyed  by  sucfi  child  or  chil- 
dren of  the  said  Peter  Buy  ley  by  the  mid  Anne  his 
toije  as  then  shall  b$  liuiny  at  the  tim^.  of  the  d^ath  of 
such  survivor  of  thmn^  in  such  shares  and  proportions 
as  the  said  Peter  Bayley  in  his  lifetime,  or  the  s*nd 
Anne,  if  she  survive  him,  shall  by  deed  or  luiU  Linil  or 
appoint:  if  otdy  one  cJiild,  to  take  the  whole;  and  as 
to  one  other  third  of  the  interest  in  said  lauds  upon 
trust,  to  permit  the  same  to  be  held  and  enjoyed  by 
the  said  William  Everard,  his  heirs  and   a^sii^jis,   for 
ever,  subject  to  o.ie- third  of  the  yearly  reserved  rent 
and  one-third  of  the  renewal  fines;  and  as  U\  the  re- 
maining third  of  the  interest   in   the  said  lands  upon 
trust,  to  permit  and  sutler  the  same  to  bo  held  and 
enjoyed  by  the  said  John  Everard,  brother  to  the  said 
WiUiam  Everard  and  Anne  Bayley,  his  heirs  and  as- 
signs for  ever,  subject  as  aforesaid  to  oue-thinl  of  rent 
and  renewal  fines,  and  to  no  other  use.  intent^  or  pur- 
pose wfuUsoeverJ*^     it  was  thereby  further  agreed  by 
all  the  parties  that  a  certain  warehouse   which  had 
been  built  by  Peter  Bayley  and  then  occupied  by  him 
should  be  enjoyed  by  him,  his  heirs  and  assigns  for 
ever,  freed  and  discharged  from  all  rent  and  renewal 
tines.     The  deed  also  contained  covenants  by  James 
(ice  for  further  assurance,   and  a  covenant  by  Peter 
Bayley,  William  Everard,  and  John   Everard,  to  in- 
deuiuify  James  Gee  against  any  loss  or  damage  in 
coiibeqnence  of  his  interfering  in  the  trust,  or  permit- 
ting his  name  to  be  made  use  of  therein.     The  deed 
wa.s  executed  by  James  Gee  and  Peter  and  Anne 
Bayley  only.     After  their  seals  and  signatures  was 
the  following  endorsement: — "Signed,   sealed,  and 
delivered  in  the  presence  of  as  by  the*  within  named 
James  Gee,  Peter  Bayley,  and  Anne  his  wife,  the 
words  "  Peter  Bayley  "  interlined  between  the  third 
and  fourth  lines  of  said  deed,  before  which  it  is  agreed 


that  William  Rea,  the  grandfather  of  the  within 
named  William  Everard,  shall  hold  and  enjoy  the 
within  premises  for  tho  term  of  his  life,  subject  lo  the 
rent  and  renewal  fines  in  the  original  lease  thereof 
contained."  Then  followed  the  signatures  of  the 
witnesses. 

A  partition  of  the  lands  of  Shanacoole  was  subse- 
quently made,  and  from  time  to  time  renewals  were 
executed  of  the  lease  of  the  6th  of  May,  1 746. 

There  were  issue  of  the  marriage  between  Peter 
Bayley  and  Anne  his  wife  five  children,  of  whom  four 
only,  viz.,  Richard  Bayley,  Peter  Bayley  the  younger, 
Anne  Sherin,  otherwise  Bayley,  and  Mary  Anne  Keao, 
otherwise  Bayley,  were  living  at  the  death  of  the  snr- 
vivor  of  their  father  and  mother,  and  who  were  there- 
fore the  only  objects  of  the  power  of  appointment  con- 
tained in  the  deed  of  the  18th  of  April,  1786, 

By  indenture,  dated  the  30t6  of  September,  1808, 
made  between  Peter  Bayley  and  Anne  his  wife  of  the 
first  part,  Elizabeth  Sarsfield  of  the  second  part,  Ri- 
chard Bayley,  one  of  the  sons  of  Peter  Bayltjy,  of  the 
third  part,  Mary  Sarsfield,  one  of  the  daughters  of 
Elizabeth  Sarsfield,  of  the  fouith  pait,  and  William 
Bayley  and  Edward  Monogh,  trustees,  of  the  fifth 
part,  Peter  Bayley  and  Anne,  his  wife,  in  consi- 
deration of  a  man-iagc  then  intended  to  be  so- 
lemnised between  Richard  Bayley  and  Mary  Sars- 
field, expressed  to  grant  and  release  to  William 
Bayley  and  Edward  Morrogh,  their  heirs  and  assigns, 
the  south  division  of  Shanacoole,  to  hold  the  same 
with  the  appurtenances,  unto  the  said  William  Bayley 
and  Edward  Morrogh,  their  heirs  and  assigns,  for 
three  lives  renewable  for  ever,  to  the  use  of  the  said 
Peter  Bayley  and  Anne  his  wife,  up  to  the  date  of  the 
solemnization  of  the  intended  marriage;  and  from 
and  after  the  solemnization  of  the  marriage  to  the 
use  of  Richard  Bayk-y,  his  heirs  and  assigns,  for 
life,  and  after  his  decease  to  the  use  that  Mary  Sars- 
field should,  in  tho  event  of  her  surviving  her  hus- 
band, Richard  Bayley,  receive  out  of  the  land  a  join- 
ture annuity  of  £100  per  annum  for  her  life,  and 
sul)ject  thereto  and  to  the  usual  remedies  by  distress 
and  entry  for  securing  the  same,  to  the  use  of  William 
Bayley  and  Edward  Morrogh,  their  executoi*s,  admi- 
nistrators, and  iissigns,  for  the  term  of  1000  years, 
upon  certain  trusts  for  securiug  this  jointure,  and  sub- 
ject thereto  and  to  the  trusts  thereof  to  the  use  of  the 
first  son  of  the  said  marriage  in  tail  male,  with  re- 
mainder to  the  use  of  the  second  and  third  sons  of  the 
marriage  successively  in  tail  male,  with  remainder  to 
the  use  of  the  daughters  of  the  marriage,  as  tenants 
in  common  in  tail  general,  with  an  ultimate  remainder 
to  the  use  of  Richard  Bayley,  his  heirs  and  assigns. 

Anne  Bayley  died  in  May,  1822,  and  Peter  Bayley 
in  June,  1825;  and  of  their  children  the  only  ones 
living  at  the  death  of  Peter  Bayley  were,  as  has  been 
already  stated,  Richard  Bayley,  Peter  Bayley  tho 
younger,  Anne  Sherin,  and  Mary  Anne  Kean. 

John  Stannbtreet,  the  respondont  in  the  present  ap- 
peal, was  the  eldest  son  of  Elizabeth  Bayley,  tho 
daughter  of  Richard  Bayley  and  Mary  his  wile. 

A  petition  for  sale  in  this  matter  was  filed  by  Mary 
O'Connell  on  the  24th  of  Match,  1862,  in  rhe  life- 
time of  Richard  Bayley;  and  on  the  27th  of  March, 
1862,  a  conditioual  order  was  granted  fui  the  sale  of 
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(amongst  otber  )aLd:>)  the  southern  division  of  the 
laiid*)  of  Shanacoole,  held  auder  the  lease  of  the  6th 
of  May,  1746.  The  iucombrance  of  the  petitioner, 
!!»  respect  of  which  she  sought  a  sale,  was  a  recogni- 
z  n  e,  bearing  date  the  16th  of  September,  1806,  and 
(h  ly  enrolled  in  the  Court  of  Cliuucery  on  the  22nd 
of  September,  1806,  entered  into  by  Richard  Bayley 
and  others  in  tiie  sum  of  £4250,  conditioned  that 
Richard  iiayley  should  duly  account  as  receiver  in  a 
cause  of  Butler  v.  Alaher^  then  pending  in  the  ^^ourt 
o(  Chance  y.  There  was  no  quc^tiun  as  to  the  title 
of  the  petiiiouer  to  this  charge,  nor  \\2^  it  disputed  that 
tliore  had  been  default  in  the  performance  of  the  con- 
diii(  n  of  the  recognizance;  but  when  on  cause  having 
been  shown  by  the  owner  against  the  conditional  order 
for  Sill  so  far  as  it  directed  a  sale  of  the  south  divi- 
sion of  Shanacoole,  a  motion  was  made  by  the  peti- 
tioner to  iiave  the  order  made  absolute,  a  question 
was  raised  as  to  whether  the  quan  fee  of  that  portion 
of  the  lauds  di  mised  by  the  lease  of  the  6th  of  Alay, 
1746,  and  tle.nls  qucnt  renewals  at  any  time,  sub- 
sequent to  the  enrolment  of  the  recognizance  vested 
in  Richard  Bayley,  so  as  to  be  bound  by  the  recogni 
zance.  Pending  this  motion  Richard  Bayley  died; 
and  by  an  order  of  the  21st  of  March,  1863,  it  was 
ordered  that  the  proceedings  should  be  continued  in 
the  name  of  John  Stannistieet  as  owner. 

By  an  order  of  the  llth  of  June,  1863,  the  cause 
shown  was  allowed,  with  costs;  and  Judge  Longfield, 
in  giving  judgment,  expie-^sed  it  as  his  opinion  that 
as  the  trust  in  the  deed  of  the  17th  of  April,  1786, 
to  take  effect  after  the  decease  of  Peter  Bayley  and 
Anne  his  wife,  was  for  the  cliildreu  of  Peter  and  Anne 
Bayley,  without  the  addition  of  any  words  of  limita- 
tion or  iuiicriiaiiCe,  an  appointment  of  any  greater  es- 
tate than  an  estate  for  life  to  Richard  Bayloy  was  un- 
authorised, and  that  therefore  the  estate  in  remainder 
claimed  by  John  btannistreet  under  the  ^ett!ement  of 
the  30th  of  September,  1808,  was  derived  from  Peter 
Bayley  and  Anne  Bayley,  and  net  from  Richard  Bay- 
ley,  and  was  not  bound  by  the  recognizance  acknow- 
h^flged  b>  Richard  Bayley.  From  this  older  Mary 
U'Comiell,  the  petitioner,  now  appealed. 

Brewster,  Q.C.  (nith  whom  were  Flanagan,  Q.C.. 
and  PallesJ,  for  the  appellant. — Anne  Bayley  and  her 
Irother,  V>  diiam  Everard,  haviug  taken  out  admini 
sfration  to  Anne  Everard  the  elder,  and  to  John  Eve- 
r;'rd  the  older,  became,  as  the  next  of  kin,  entitled  to 
a  portion  ot  two  bums  of  £1500;  one,  the  amount  of 
the  debt  due  by  George  Bellamy  to  John  Everard  the 
elder;  the  other,  the  legacy  payable  to  Anne  Everard 
the  elder.  Consequently  Peter  Biyley,  the  husband 
of  Anne,  was  entitled  to  her  share  of  this  money  ab- 
so'ntcly  as  being  his  wife's  chose  in  action,  if  any  act 
was  dene  by  him  and  her  conjointly  .which  would 
amount  to  a  reduction  into  possession.  In  March, 
1783,  Mephen  Creagh  Butler,  the  surviving  trustee  of 
the  will  of  George  Bellamy,  with  the  ccnsent  of  Wil- 
liam Lveiard,  Peter  Bayley,  and  Anne  his  wife,  con- 
veyed to  James  Gee  and  bis  heirs  the  whole  of  the 
premises  comprised  in  the  lease  of  May,  1746.  This 
could  not  have  taken  place  without  the  consent  of 
Peter  lia\iey;  it  was  turning  (-ersonalty  into  realty, 
the  landd  being  taken  for  the  debt  and  legacy;  and 
this  amounted  plainly  to  b  reduction  into  possession  of 


the  \\ife'«i  chose  in  action.  Id  Hamilion  v.  Miils  (29 
Beav.  193)  the  money  of  a  wife  was,  by  the  direction 
of  her  husband,  paid  to  the  trn&tees  of  a  post  uuptial 
settlement,  which  was  not  binding  on  the  wife;  aud 
it  was  held  that  her  right  by  survivorship  was  de- 
strayed,  the  property  having  been  by  these  means  le- 
duced  into  po&^session.  But  it  is  said  that  this  wait 
a  voluntary  deed,  and  therefore  void,  as  agaiust  the 
deed  of  September,  1808,  which  was  for  valuable 
consideration.  It  is  clear,  however,  that  it  was  a  deed 
for  value.  The  money  was  the  wife's,  nnd  an  arranj;c- 
ment  was  made  between  her  and  her  husband  and  the 
other  parties  by  which  this  money  was  converted  into 
land.  If  Mr.  Gee  had  refused  to  execute  the  deed 
of  the  18th  of  April,  1786,  declaring  the  trusts,  aud 
proceedings  had  been  taken  in  thi^  Court  to  compel 
him  to  do  so,  the  Court  would  not  have  disposed  ol  the 
matter  without  the  consent  and  concurrence  of  Aduc 
Bayley.  In  Fitzniaurice  v.  Sudltir  (9  Ir.  Eq.  Rep., 
596)  a  wife  who  w.'S  entitled  to  an  annpity  under  a 
voluntary  deed,  or  had  a  light  of  dower,  concurred  iu 
the  sale  of  some  of  her  husband's  estates  to  a  stran- 
ger and  joined  in  a  covenant  to  lisvy  a  fine,  upoa 
the  consideration  that  certain  other  of  his  estates 
should  be  settled  by  articles  under  which  the  plain- 
tiff, her  grandson,  claimed ;  aud  the  articles  were  up- 
held against  a  subsequent  purchaaer  for  value.  In 
ITemson  v.  Negus  (16  Beav.  594)  a  post  nuptial  set- 
tlement of  a  wife^s  estate,  whereby  it  was  Umitcd  to 
the  wife  for  her  separate  use  for  life  without  power  of 
anticipation,  A\ith  remainder  to  tLe  husband  for  life, 
with  remainder  to  the  children,  was  held  not  to  be 
void  as  agaiubt  a  subtequent  purchaser  for  valuable 
consideration  from  the  husband  and  wife.  The  modi- 
fication by  the  husband  of  his  life  estate  in  possession, 
and  by  the  wife  of  hev  inheritance,  formed  a  good  and 
valuable  consideration.  The  same  doctrine  is  laid 
down  in  Miukerry  v.  Chinnery  (lA.  &  Goo,  185); 
Greene  v.  0' Kearney  (2  Ir.  C.  L.  R.  267);  and  other 
cases. 

I  Turning  now  to  the  other  branch  of  this  case,  it 
aj  I  <  ais,  upon  principle,  that  undev  the  deed  of  the 
j  IKili  of  April,  1786,  Peter  Bayley  had  power  to  ap- 
point the  fee  in  these  londn  of  Shanacoole  to  Richard 
Bayley,  his  son.  These  lands  were  held  under  a  lease 
of  lives  renewable  for  ever;  and  it  b  now  settled  law 
that  words  of  inheritance  are  not  necessary  to  pass  an 
estate  in  quasi  fee,  if  it  appear  on  the  face  of  the  in- 
strument that  there  is  an  intention  to  part  with  the 
entire  interest  In  M'Clintock  v.  Irvine  (10  Ir.  Ch. 
Rep.  480),  lands  held  under  a  lease  of  lives  renewable 
for  ever  were  conveyed  to  trustees  and  their  heirs  and 
asftigns  for  all  the  estate  and  interest  of  the  lessee, 
to  hold  for  the  lives  then  in  being  in  the  lease,  and 
for  such  lives  as  should  be  added  from  time  to  time. 
The  deed  contained  a  declaration  that  the  names  of 
the  trustees  were  made  use  of  «as  trustees  for  James 
W.  Boyes,  a  minor;  and  that  the  grants  contained 
therein  were  for  his  sole  use  and  benefit,  and  for  no 
other  use,  intent,  or  purpose  whatsoever.  And  it  was 
there  held  by  the  Lord  Chancellor  that  the  entire  iu- 
terest  in  quasi  fee  passed  to  James  W.  Boyes  under 
the  deed.  That  case  is  identical  in  principle  with  the 
present,  and  very  similar  in  language.  The  deed  of 
April,  1786,  recites  the  previous  deed  of  the  17th  of 
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March,  1783,  and  then  proceeds  to  declare  the  tmsts 
of  the  respective  thirds  of  the  estate  in  the  lands  of 
Shanacoole  conveyed  to  James  Gee  by  the  former 
deed.  The  tmstee  declares  that  the  assignment  from 
Stephen  Greagh  Bntler  was  accepted  by  him  to  the 
nses  and  for  the  tmsts  which  are  there  specifically 
stated,  and  "  to  no  other  nse,  intent,  or  purpose  what- 
soever.'' One  third  of  the  lands  are  limited  to  Peter 
and  Anne  Bayley  for  their  joint  lives,  and  after  the 
death  of  the  survivor  to  snch  child  or  children  as  shall 
be  living  at  the  time,  in  snch  shares  and  proportions 
as  Peter  Bayley  in  his  lifetime,  or  Anne  Bayley,  if  she 
survived  him,  should  by  deed  or  will  appoint;  '* if  only 
one  child,  to  take  the  whole."  The  deed  then  pro- 
ceeds to  limit  *'  one  other  third ''  of  the  interest  in 
the  lands  to  William  Everard  and  his  heirs,  evidently 
showing  that  the  absolute  interest  in  one-third  had 
been  already  disposed  of;  and  finally  provides  for  the 
trusts  '*  as  to  the  remaining  third  of  the  interest  in 
the  said  lands,''  the  quasi  fee  in  which  is  abo  disposed 
of.  All  this,  coupled  with  the  concluding  words, 
'*  and  to  no  other  use,  intent,  or  purpose  whatsoever," 
renders  it  impossible  for  anyone  to  contend  that  it  was 
not  intended  that  the  deed  should  operate  as  a  decla- 
ration of  the  trusts  of  all  the  estate  that  had  been 
previously  assigned  to  James  Gee;  and  that  the  dis- 
position made  by  it  should  be  co-extensive  with  the 
interest  he  had  taken.  Two  thirds  of  the  estate  in 
quasi  tee  are,  beyond  all  doubt,  given  absolutely,  while, 
in  the  event  of  Peter  and  Anne  Bayley  leaving  but 
one  child  surviving,  the  whole  of  the  remaining  third 
is  disposed  of. — Montgomery  v.  Montgomery  (3  Jo.  & 
Lat  47). 

According  to  the  judge  of  the  court  below  Peter 
Bayley  had  only  a  power  under  this  instrument  to  ap- 
point a  life  estate  to  her  son,  Richard  Bayley ;  but 
the  authorities  on  the  doctrines  [of  powers  show  that 
words  of  inheritance  are  not  essential  to  wari*ant  an 
appointment  in  fee.  In  KenworUiy  v.  Bate  (6  Ves* 
793)  an  estate  was  settled  by  deed  on  such  children 
of  A  as  be  should  appoint;  and  Sir  William  Grant 
bold  that  Q.  might  give  the  foe-simple  to  any  one  of 
the  children.  Again,  in  Sagden  on  Powers,  p.  400, 
it  is  laid  down  that  '*  a  general  power  to  dispose  of 
an  estate  in  favour  of  a  particalar  object  will  autho- 
rise the  limitation  of  a  fee  althoagh  no  words  of  inhe- 
ritance are  contained  in  the  power."  Upon  the  prin- 
c  pie  of  Broum  v.  Higge  (8  Ves.  561)  the  donee  of  a 
puwer  is  a  trustee  for  the  execution  of  it,  and  the 
Court  will  not  permit  his  negligence,  absence,  or  other 
circumstances  to  disappoint  the  interest  of  those  for 
whose  benefit  he  is  to  exercise  it. — Jebb  v.  Tugwell 
(20  Beav.  84,  8.  a  2  Jur.,  N.S^  54). 

Upon  these  distinct  grounds,  then,  it  is  evident 
that  Peter  Bayley  was  empowered  to  appoint  the 
quasi  fee  to  Richard  Bayley,  and  therefore  the  estate 
of  the  respondent,  John  Stanistreet,  is  bound  by  the 
recognizance. 

Serjeant  Sullivan  (with  Tandy),  in  support  of  the 
order  of  Judge  Longfield. — If  the  deed  of  March, 
178U,  amounted  to  a  reduction  into  possession  of  the 
legacy  and  other  moneys  payable  to  Anne  Bayley,  as 
has  been  argned  on  the  other  side,  then  the  subse- 
qnent  deed  is  volnntary.  it  is  clearly  settled  that  a 
detid  disposing  of  the  real  estate  of  a  married  woman 


and  containing  limitations  that  take  nothing  fix>m  the 
husband's  estate,  is  void  agdnst  a  subsequent  purchaser 
for  value.  Here  the  husband  has  given  up  nothing, 
and  mere  concurrence  or  acknowledgment  on  the  part 
of  the  wife  will  not  form  a  consideration*  This  was 
the  ground  of  the  decisions  in  Butterfield  y.  Heaih 
(15  Beav.  408),  and  ffewison  v.  Hegus  (16  Beav. 
594).  If  a  husband  is  left  exactly  as  he  was  origi- 
nally, or  if  he  gets  more  than  he  had,  the  settlement 
must  be  voluntary  on  his  part  With  regard  to 
Greene  v.  0' Kearney  {ubi  supra),  no  reasons  for  the 
judgment  are  stated  in  the  certificate  of  the  judges; 
and  it  is  scarcely  in  harmony  with  the  decbion  in 
Butterfidd  v.  Heatk. 

As  to  the  question  in  reference  to  the  absence  of 
words  of  inheritance  in  the  deed  of  April,  1 786,  in 
the  remainder  to  such  children  as  Peter  and  Anne 
Bayley  should  appoint,  the  tendency  of  modem  deci- 
sions is  to  assimilate  as  nearly  as  possible  estates  in 
quasi  fee  to  estates  in  fee;  and  it  is  plain  that  if  these 
lands  were  held  in  fee-simple,  no  greater  estote  than 
an  estate  for  life  could  have  been  appointed.  if'C/th- 
tock  v.  hvine  (yhi  supra)  was  a  case  decided  on  the 
very  peculiar  words  in  the  instrument,  while,  on  the 
other  hand,  in  Barron  v.  Barron  (8  Ir.  Oh.  Rep. 
361),  affirmed  afterwards  in  the  Court  of  Appeal  (10 
Ir.  Oh.  Rep.  120;,  it  was  distinctly  held  that  the  ab- 
sence of  words  of  inheritance  in  the  gift  of  an  estate 
pur  (xutre  vie,  would  prevent  a  greater  estate  than  a 
life  estate  from  passing.  Thb  same  principle  runs 
through  a  long  series  of  cases:— i>o«  v.  Robinson  (8 
B.  &  G.  296);  HegaHy  v,  M'NaUy  (13  Ir.  0.  L.  Rep. 
532);  WaU  v.  Byrne  (2  Jo.  &  Lat.  1 18).  It  is  evi- 
dent too  from  the  other  limitations  that  whoever  drew 
the  deed  of  April,  1786,  knew  how  to  pass  an  estate 
in  fee,  for  in  the  case  of  the  other  two-thinls  the  apt 
and  proper  words  of  inheritance  are  employed.  The 
trustee  had  the  absolute  interest;  and  the  expres- 
sion that  he  had  taken  the  lands  ^'  to  the  uses  aud 
for  the  trusts  following,'*  is  merely  equivaleut  to  '*  no 
other  declared  use;"  and  the  clause  "and  to  no  other 
use,  intent,  or  purpose  whatsoever,"  is  plainly  but 
a  portion  of  the  concluding  limitation,  and  is  re- 
ferable to  it  and  to  it  alone,  and  not,  as  has  been 
urged  on  the  other  side,  to  all  the  preceding  declara- 
tion of  trusts Moore  v.  Cleghom  (10  Beav.  423); 

Allen  V.  AUen  (2  Dr.  &  War.  307);  Crozter  v.  Cro- 
tier  (3  Dr.  &  War.  38.i);  HolUday  v.  Overton  (U 
Beav.  467);  Tatham  v.  Vernon  (29  Beav.  604). 

Flanagan,  (i.C.,  in  reply— The  deed  of  1786  is 
not  a  voluntary  deed.  In  addition  to  the  reasons 
already  urged,  we  find  that  one  of  the  limitations  is 
to  the  grandfather  of  William  Everard,  one  of  the 
parties.  In  the  testimonium  clause  at  the  end  is  stated 
an  agreement  that  William  Rea,  the  grandfather  of 
William  Everard,  should  hold  and  enjoy  the  premises 
for  the  term  of  his  life.  The  husband,  Peter  Bayley, 
gives  up  his  life  estate  to  this  extent,  and  thii  con- 
sideration moving  from  him  will  support  the  deed 
against  a  subsequent  purchaser  for  value.  [^The  Lord 
Chancellor.-^This  is  apparently  perfectly  voluntary. 
It  is  in  favour  of  a  mere  stranger  who  is  not  a  party 
to  the  deed.]  In  Hewison  v.  Negus  (ubi  supra)  it 
was  deciiled  that  the  modification  by  the  husband  of 
his  life  estate  in  possession,  and  by  the  wife  of  her 
inheritance  would  form  a  valuable  consideration. 
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Seryeani  SuUivan. — ^Tbb  qnestion  should  not  be 
diaoassed  now.  This  teelimanmm  clause  Is  not  set  out  in 
the  petition  of  appeal,  nor  was  this  point  raised  either 
in  it  or  by  oonnsel  in  opening  the  appeal.  As  for 
tbia  eo*called  limitation  to  WilHAm  Rca,  it  is  not 
•xecnted  by  the  parties  to  the  deed,  being  merely  a 
memorandam  followed  by  the  signatures  of  the  wit- 
nesses. It  isy  however,  in  every  respect,  purely 
voluntary* 

Flanagan^  Q.G. — Proceeding  to  the  next  point,  it 
is  to  be  observed  that  in  arguing  on  the  limitations 
of  a  lease  for  lives,  whether  in  a  deed  or  in  a  will,  the 
qnestion  must  be  discussed  as  if  it  were  the  case  of  a 
fee  simple  in  a  wilL    Now,  in  the  wills  such  words 
as  •*  property,"  **  lease,"  '*  assigimient,"  Ac,  have 
been  held  sulficienc  to  pass  an  estate  in  fee  simple. 
In  the  deed  of  April,  1786,  on  the  same  principle 
the  expression,  *'  one- third  of  the  said   farm   and 
lands "  (es))ecially  when  considered  in  reference  to 
the  context)  must  be  considered  as  equivalent  to  **  one- 
third  of  the  interest  in  the  lands  "  so  conveyed  to  the 
trustee.     This  was  no  new  declaration  of  tnist  bnt  I 
formed  with  the  previous  deed  of  Marcl]|   1783,  a| 
single  transaction.    The  whole  tenor  of  the  second 
deed  shows  that  it  was  designed  to  take  out  of  the 
trustee  by  it  all  that  had  been  conveyed  to  him  by 
the  former  instrument.     The  words,  **  no  other  use, 
intent,  or  purpose  whatever,"  exclude  any  idea  of  a 
resnlUng  trust.    The  trust,  therefore,  to  the  children 
of  Peter  and  Anne  Bayley  authorised  an  appointment 
to  them  of  the  qtuiai  fee  and  the  settlement  of  the 
30th  September,  1808,  operated  as  an  exercise  of 
this  power  of  appointment  iu  favour  of  Richard  Bay- 
ley,  and  a  re-settlement  by  him  of  the  tpiasi  fee  in  the 
portion  of  the  lands  so  appointed,  upon  the  trusts  of 
the  settlement. 


The  Lord  Ch^lkoellor — The  main  question  in  this 
case  is,  whether  Richard  Bayley  had  an  estate  in 
these  lands  for  more  than  his  own  life,  which  could 
be  attached  by  the  recognizance  upon  which  the  peti- 
tioner's claim  is  founded.     This  depends  on  the  trne 
construction  of  the  deed  of  the  18th  of  April,  i7SG, 
and  in  reference  to  this  two  qnestions  arise:  first, 
whether  this  is  to  be  considered  a  voluntary  deed ; 
and  next,  whether,  supposing  it  to  be  a  deed  for 
value,  the  limitations  contained  in  it  are  sufficient  to 
give  more  than  a  life  estate  to  Richard  Bayley.   Now, 
iu  order  to  understand  this  deed,  it  is  necessary  to 
consider  the  position  of  the  parties  at  the  time  of  \U 
execution.     If  we  go  back  to  see  what  was  the  inte- 
rest of  Peter  Bayley  in  these  lands,  we  find  that  n 
legacy  of  £1,500  had  been  left  by  the  lessee  of  the 
lands,  George  Bellamy,  to  Anne  Kverard,  the  cider, 
Peter  Bayley's  motherinlaw,  and  that  the  legac}' 
was  at  this  time  unpaid  and  a  chose  in  action.     It 
appears  further  that  this  money  being  in  substance  a 
charge  upon  the  lands,  the  parties  came  to  an  ar- 
rangement to  take  the  lands  instead  of  the  legacy. 
A  deed  is  executed  in  March,   1783,  whereby  the 
lands  of  Shanacoole  are  conveyed  by  the  surviving 
trustee  of  Mr.  Bellamy's  will  to  James  Gee  and  his 
heirs.      Subsequently,  but  evidently  as  port  of  the 
same  transaction,  the  trusts  npoa  which  these  lands 
were  bel(*»  were  declared  by  James  Gee,  by  the  deed 


of  the  18th  of  April,  1786,  and  the  conaeqienee  was, 
I  apprehend,  that  the  lands,  when  taken  by  the  trustee, 
were  subject  to  the  same  uses  and  trusts  as  the 
legacy.     It  is,  in  my  opinion,  the  converse  of  the 
case  of  Scawen  v.  Blwd   (7  Ves.  294).      There 
real    estate    was    given   by   the   will   of  C  to  A 
for  life,  in  case  she  so  long  continued  unmameil,  bat 
if  slie  married,  to  lior  in  fee;  and  in  case  of  her  de- 
cease unmarried,  to  her  sister  B  in  fee.     A,  B,  and 
D  the  husband  of  B,  joined  hi  a  sale  by  fine;  but  in 
the  conveyance  no  trust  was  declarcil  of  the  pnrchae 
money,  which  was  paid^to  A,  and  by  her  iuvested  ia 
stuck.     A  was  nevei*  mam«l,  B  survived  her  bus- 
band  D,  and  bequeathed  to  A  all  her  personal  eaUle. 
It  was  held  by  Sir  WilUam  Grant  that  the  rights  of 
the  persons  named  in  the  will  of  C  in  the  stock  were 
the  same  as  in  the  laud  under  the  same  will;  that  the 
stock  was  in  the  nature  of  a  chose  in  action,  which 
not  having  been  reduced  Into   the  i)ossession  of  D, 
survived  to  his  wife  B,  and  i)assed  by  her  will  to  A, 
who  thereby  became  absolutely  entitled  to  the  money. 
I      So  in  the  present  case  the  estate  m  these  lands, 
I  into  which   the  legacy   was  converted,  was  in  the 
nature  of  a  chose  in  action,  and  being  such  would 
survive  to  Anne  Bayley  in  the  event  of  its  not  being 
reduced  into  possession  dorins  Peter  Baylcy's  Ul'etime. 
Consequently,  she  had  in  the  lands  an  estate  contin- 
gent on  her  surviving  her  husband,  while  he,  on  the 
oiher  iiand,  wonld  be  absolutely  entitled  to  the  pro- 
))erty  if  it  were  reduced  into  possession  in  his  liteume. 
Thus  these  two  estates,  as  I  may  call  them,  existed 
independently;  and  both  husband  and  wife  join  in 
putting  the  lands  into  settlement,  whereby  the  two 
estates  are  blended  togeUier  and  theur  individuahty 
destroyed.     This  transaction  amount*  to  a  contrsct 
between  husband  and  wife,  by  which  each  allows  ha 
or  her  interest  to  be  altered  and  modified.    No  doubt, 
a  settlement  of  the  wife's  estate  on  the  wife  and  hos- 
band  and  the  issue  of  the  marriage,  may  amount  to  a 
mere  voluntary  conveyance,  as  in  Goodright  d.  Emr 
phref/s  V.  Moses  (Wm.  Blacks,  1019)  and  BvtterJM 
V.  IJecUh  (15  Beav.  408)  in  which  cases  there  wm 
notliing  but  mere  concurrence  on  the  part  of  the  wife 
to  form  a  consideration.     But  I  apprehend  if  aoy- 
thujg  intervenes  to  show  that  a  consideration  has  been 
given  by  one  party  to  the  other,  the  settlement  then 
ceases  to  be  a  voluntary  instrument.     In  Hewison  t. 
Nejus  (16  Beav.  594)  there  was  a  post-nuptial  s^- 
tlement  of  the  wife's  estate,  by  which  it  was  conveyed 
to  tnistees  upon  trust  to  pay  the  rent  and  profits  to 
the  wife  for  life  for  her  separate  use,  and  without 
power  of  anticipation,  with  remainder  to  the  husband 
ibr  life,  and  with  remainder  to  such  persons  as  the 
wife  should  by  will  appoint;  and  it  was  held  that  m 
smTonder  by  the  husband  of  his  right  to  receive  the 
rents  and  profite  of  the  hereditaments  during  cove  - 
tare,  and  his  giving  his  wife  a  solo  and  excloaive 
power  and  control  over  them,  formed  a  valuable  coa- 
sideration  sufficient  to  support  the  settlement.    Mere 
concurrence  in  itself  will  not  amount  to  a  ▼""•fr 
consideration,  and  that  is  the  principle  np<» Z'^!? 
the  decision  in  Doe  d.  BaverOock  v.  Bdfe  (8  A.  «*• 
650)  is  based.    There  the  concurrence  of  a  nccessaiy 
party  to  a  conveyance  containing  certain  ^|°*'**'^ 
was  considered  not  to  be  a  good  consideration,  woen 
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the  MitaCioDfl  appeared  on  the  faoe  of  the  oonvej- 
ance  not  to  have  been  made  at  his  desire  or  for  his 
benefit,  nor  to  have  formed  part  of  the  contract  at  the 
time.  Greene  v.  O'Keameif  (2  Ir.  C.  L.  Rep.  2«7) 
shews  that  where  the  ooncttrreiice  of  the  husband  in 
joining  to  levy  a  fine  of  the  wife's  property  was  pur- 
chased by  a  provision  for  diargiug  tlie  estate  and  an 
nltimate  limitation  to  himself  and  his  heirs,  the  con* 
stderation  was  sufficient  to  render  the  settlement  valid 
as  against  a  subsequeiit  purchaser  for  value.  It  was 
asserted  that  this  decision  was  uot  reconcileable  with 
other  autikorities  on  this  point;  but  it  appeal's  to  me 
that  the  case  was  riglitly  decided,  and  that  there  is 
no  conflict  in  principle  between  it  and  the  other  cas^^ 
cited. 

Here  there  were,  as  I  have  observed,  two  estates ; 
one  in  the  husband  and  the  other  in  tlie  wife;  and 
there  appears  to  me  to  have  been  such  a  modification 
of  theic  respective  estates  and  interests  as  would  pre- 
vent  this  deed  from  being  regarded  as  a  mere  voluntary 
conveyance.  If  there  is  a  mutual  iuterehange  of 
riglkts,  or  mutual  concessions,  there  wili  be  sufiicient 
consideration  to  sustain  the  deed.  In  AUdnstm  \\ 
Stnitti  (3  DeG.  &  J.  186)  a  husband  and  wife  were 
tenants  by  entireties  in  fee  simple,  and  they  mortgaged 
the  lands  by  feoffment  and  fine,  Bul)ject  to  a  proviso 
for  redemption,  whereby  the  land  was  to  ()e  re-conveycd 
to  the  husband  and  wife  and  their  heirs,  or  such  per- 
sons as  the  husband  or  wife  or  the  sunivor  of  thcui 
should  appoint.  The  lands  were  re-conveyed  after- 
wards, and  by  this  deed  executed  by  the  mortgagee 
and  by  the  husband  and  wife  tlie  mortgagee  by  the 
direction  and  appointment  of  the  husband  and  wife 
released,  and  the  husband  and  wife  a[)poinfed  and  re- 
leased, the  premises  to  the  use  of  the  wife  for  life  with 
remainder  to  the  use  of  the  husband  for  life,  with 
remainder  to  uses  in  favour  of  their  issue.  It  was 
held  there  that  tlie  mortgage  sufficiently  indicated  an 
intention  to  modify  the  wife's  estate,  and  that  her 
concurrence  in  the  settlement  made  by  the  re-convey-' 
ance  would  support  the  settlement  against  a  subse- 
quent purehaser. 

Thus,  quite  irrespective  of  the  argument  fousdcd 
on  the  memorandum  appended  to  the  end  of  the  deed, 
I  have  come  to  the  conclusion  that  it  was  a  deed  for 
valne.  If,  indeed,  the  settlement  itself  had  been 
voluntaiy,  this  proviso,  whereby  a  benefit  is  conferred 
on  a  person  who  is  not  a  party  thereto,  could  not  have 
amonnted  to  a  valuable  consideration. 

The  next  question  to  be  determined  is,  whether  the 
petitioner's  incnmbranoe  is  well  chargeil  on  that  de- 
nomination of  the  lands  comprised  in  the  petition  of 
sale,  known  as  the  south  division  of  Shanacoole; 
whether,  in  fact,  John  Stannistreet's  estate  in  remain- 
der, under  the  marriage  settlement  of  the  30th  of 
September,  1808,  was  derived  from  Richard  Bayley, 
or  from  Peter  and  Anne  Bayley.  Now,  this  d^wnds 
npoQ  the  construction  to  be  put  on  the  deed  of  the 
18th  of  April,  1786,  which  declares  the  trusts  of  the 
prior  indenture  of  the  17th  of  March,  1783.  When 
we  read  these  two  deeds  in  connection  with  each  other, 
it  is,  in  my  apprehension,  impossible  to  say  that  the 
parties  to  the  deed  of  April,  1786,  intended  to  leave 
any  part  of  the  interest  in  the  lands  ondisposed  of  by 
it.     Everything  in  the  deed  is  pointed  to  the  object 


for  which  it  was  designed,  namely,  to  declare  the 
trusts  of  the  previous  deed  which  had  conveyed  the 
entire  estate  to  James  Gee.  The  words,  **  and  to  no 
other  use,  interest,  or  purpose  whatsover,''  which  fol- 
low immediately  the  trusts  declared,  cannot  fairly  be 
confined  to  the  last  preceding  limitation  only,  but  are 
plainly  directed  to  the*  whole  preceding  trusts  of  the 
deed.  After  a  recital  in  the  beginning  of  the  deed  that 
a\\  the  estate  and  interest  under  the  lease^of  the  6th  of 
May,  1746,  had  been  conveyed  by  the  deed  of  the 
17th  of  March,  1783,  to  James  Gee  by  Stephen 
Creagh  Butler,  to  hold  for  three  lives  renewable  for 
ever,  in  as  large  and  ample  a  manner  as  Stephen 
Creagh  Bntler  did,  the  deed  proceeds  in  the  fol- 
lowing laugimge:— "Now  I,  James  Gee,  do  hereby 
acknowledge  and  declare  that  the  said  assignment 
executed  to  me  by  the  said  Stephen  Creagh  Butler 
was  accepted  by  me  to  the  uses  and  for  the^trusts 
following,  that  is  to  say,  &c."  What  is  the  meaning  of 
this?  Is  it  not  equivalent  to  saying,  *'  all  that  I  took 
by  the  former  deed  was  taken  for  the  uses  and  upon 
the  trusts  which  arc  now  declared  by  this  deed?  " 
The  deed  then  proceeds  to  declare  successively  the 
trusts  of  the  first  one- third  of  the  farm  and  lands  of 
.^hnnacoole;  the  second  one-third,  and  what  is  termed 
''  the  remaining  third  in  the  interest  in  the  said 
lands,"  and  then  come  the  words,  **  and  to  no  other 
use,  intent,  or  purpose  whatoever,''  which  I  have 
already  referred  to.  I  am  of  opinion  that  this  amounts 
to  a  declaration  that  all  the  estate  b  to  be  held  for 
the  uses  declared  by  this  deed,  and  upon  no  others 
whatsoever;  and  the  present  case,  to  my  mind,  can- 
not be  diatinguithed  from  M^'CUntoch  v.  Irvitie  {iO 
Ir.  Ch.  \\q\\  480).  That  case  was  in  many  respects 
very  t^imilar  to  the  present  one.  The  words  there 
were:  *' And  the  said  Samnd  Torriano  and  James 
Watson  do  hereby  declai'e  for  themselves  and  each  of 
them,  their  heirs  and  assigns,  that  their  names  are 
made  use  of  as  trustees  for  James  Watson  Boyes,  a 
minor  under  the  age  of  twenty-one  years;  and  that 
the  grants  contained  in  these  presents  are  for  the  sole 
use  and  benefit  of  the  said  James  Watson  Boyes,  and 
for  no  other  use,  intent,  or  purpose  whatsoever."  I 
confess  I  cannot  distinguish  between  these  two  cases, 
and  I  must  hold  that  it  was  intended  that  all  the 
interest  in  the  Liud  should  go  to  these  children  abso- 
lutely. There  is  nothing  to  indicate  an  intention  that 
they  should  take  but  an  estate  for  life. 

In  Doe  V.  Eobinson  (8  B.  &  C.  296)  the  language 
used  was  **  I  give  my  daughter,  Elizabeth  Robinsoui 
my  two  houses,  situate  in  Bootham,  nigh  the  city  of 
York,  and  my  two  closes  lying  within  the  township 
of  North  AUerton."  Such  cases  depend  upon  the 
language  employed,  and  there  it  was  not  at  all  similar 
or  analogous  to  that  occurring  in  the  present  case. 
There  was  nothing  to  indicate  the  quantum  of  interesty 
nor  to  show  that  the  testator  intended  to  pass  his 
entire  estate.  On  the  grounds  I  have  stated,  my  de- 
cbion  must  be  for  the  petitioner,  and  the  order  of 
Judge  Longfield  must  be  reversed. 

The  Lord  Justiob  of  Appeal, — On  the  latter  ques- 
tion in  this  case  I  have  no  doubt  whatsover,  although 
on  the  former  point  I  am  not  prepared  to  express 
myself  very  decidedly.     I  regard  the  deeds  of  1783 
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and  1786  as  forming  entirely  the  Bame  transaction; 
and  taking  the  tvro  together  I  cannot  bat  come  to  the 
conclusion  that  it  was  intended  to  confer  an  absolute 
Interest  on  the  children. 

Order  below  reversed. 


Holto  erourt. 

t  Reported  by  Eracsi  O.  Swlftcs,,  Esq.,  Banlater^M.jnr.3 

SiMMS  V,  QuiNLAN  AND  OTHEBS^ — May   27,   28, 
30.  31. 

Appeal— CharitabU  hequestsSL  10  Oeo.  IF.c.7 
(the  Roman  Catholic  Relief  Act)— The  Court  of 
Chancery  Regulation  Act,  1850,  see.  15. 

A  testator  by  tviU^  dated  \5th  November^  1861,  de- 
queathed  £500  to  two  Roman  Catholic  priests  or 
the  survivor  of  them,  "  to  be  applied  as  they  shall 
deem  best  for  the  maintenance  and  education  oj  two 
priests  of  the  order  oj  St  Dominick  in  Ireland;'^* 
also  £500  to  another  Roman  Catholic  priest  on  a 
secret  trust  disclosed  to  him  by  the  testator  during 
his  lifetime.  Held,  with  rejerence  to  the  former 
bequest  {varying  the  3fasier*s  order)  that  it  was  a 
charitable  bequest,  but  invalid^  as  being  contrary  to 
the  policy  of  10  Oeorge  IV.  c.  7;  but  that  not 
being  contrary  to  any  express  provision  contained 
in  that  Act,  it  was  to  be  carried  out  cy  pres  under 
the  sign-manual  and  not  by  the  Court,  And  with 
respect  to  the  latter  bequest  (affirming  said  Master^s 
order  jy  that  being  given  on  an  invalid  trust,  it  was 
void  absolutely  and  could  not  be  carried  out  cy  pres. 

This  case  came  on  last  Trinity  Term  by  way  of  ap- 
peal from  the  decretal  order  of  Master  Brooke  in  this 
matter,  bearing  date  4th  January,  1x64. 

In  the  present  appeal  Flanagan,  Q.C.,  and  0*/7a- 
gan,  were  counsel  for  the  appellants. 

For  the  respondents,  Brewster,  Q.  C,  Sherlock, 
Q.C.,  and  Dwyer. 

For  the  Attorney- General,  Waiters. 
.  The  particular  facts  and  the  cases  cited  will  suffi- 
cieutly  appear   from  the  judgment  of  the  Master  of 
the  Rolls,  which  was  given  as  follows: 

November  3.— •I'hb  Master  of  the  Rolls. — **A 
motion  has  been  made  In  this  case,  on  behalf  of  the 
Rev.  Robert  White  aud  the  Rev.  Bartholomew  Thomas 
Russell,  by  way  of  appeal  against  the  order  of  Wil* 
Ham  Brooke,  Esq.,  the  Master  in  this  matter,  bearing 
date  the  13tb  January,  and  signed  4th  March,  1864; 
and  a  motion  has  also  been  made  by  way  of  ap|)eal 
against  the  said  or(!er,  on  behalf  of  the  Rev.  Thomas 
(Jon way.  The  petitioner,  James  Kiehard  Simms,  is 
the  residuary  legatee  in  the  will  of  Michael  John 
Simms;  the  respondents,  Jeremiah  Qniulan  and  John 
Egan,  are  his  executcrs.  The  questions  which  arise 
are — First.  Whether  the  bequest  in  the  will  of  the 
testator,  Michael  John  Simms  (called  by  mistake  Mat 
thew  James  Simms  in  the  Master's  order)  to  the  Rev. 
Robert  White  and  the  Kcv.  Bartholomew  T.  Russell 


and  the  beqnesta  in  the  said  will  to  the  Rev.  Thomas 
Conway,  are  void.  Secondly^  If  void,  are  they  be- 
quests for  charitable  purposes,  and  should  they  be  car- 
ried out  cy  presf  The  part  of  the  Master's  order  ap- 
pealed from  is  as  follows: — **  Having  regard  to  the 
statute  10  Geo.  IV.  c.  7  (the  Roman  Catholic  Relief 
Act),  declare  the  baqnests  in  the  will  of  the  tesutor, 
Matthew  James  Simms,  to  the  Rev.  Robert  White 
and  the  Rev.  Bartholomew  Thomas  Russell,  and  of 
£500  to  the  Rev.  Thomas  Conway,  as  trustee,  for  the 
benefit  of  the  Order  of  Dominican  Friars,  respectively, 
null  and  void;  and  being  so  void  by  the  statute  law, 
the  sums  thereby  bequeathed  form  part  of  the  resi- 
duary funds  of  the  said  testator."  The  name  Mat- 
thew James  in  the  Master's  order  is  a  mistake  for  Mi 
chael  John.  I  shall  first  consider  the  bequest  to  the 
Rev.  Robert  White  and  the  Rev.  Bartholomew  Thomas 
Russell.  The  bequest  is  in  these  words: — ''I  be- 
queath £500  to  the  Rev.  Robert  White  and  the 
Rev.  Bartholomew  Thomas  Russell,  of  St.  Saviour's 
Roman  Catholic  Church,  Dublin,  or  the  survivor  of 
them,  to  be  applied  as  they  shall  deem  best  for  the 
maintenance  and  education  of  two  priests  of  the  Or- 
der of  St.  Dominick  in  Ireland."  The  petitioner, 
James  Richard  Simms  (who  was,  as  I  have  alreadj 
stated,  residuary  legatee  in  the  said  will)  filed  his  dis- 
charge on  the  3rd  March,  1863,'  to  the  charge  of  Je- 
remiah Quinlan  and  John  Egan,  the  executors  of  the 
said  will;  and  the  said  discharge  states  amongst  other 
things,  as  follows: — ''That  by  the  will  of  the  said 
Michael  John  Simms,  the  testator  bequeathed  HtbW 
to  the  Rev.  Robert  White  and  the  Rev.  Bartholomew 
Thomas  Rnssell,  and  the  survivor  of  them,  to  be  ap- 
plle<l  as  they  should  deem  beat  for  the  education  and 
maintenance  of  two  priests  of  the  Order  of  Saint  Do- 
minick in  Ireland ;  aud  disci  largeant,  as  residnarv  le- 
gatee of  the  said  Michael  John  Simms,  aud  intercdte<l 
as  such  in  setting  aside  the  saiil  legacy,  av^rs  and 
charges  that  the  said  Order  of  St.  Dominick  in  Ire- 
land [for  the  education  and  maintenance  of  two  priests 
of  which  Order,  the  said  legacy  is  so  bequeathed  as 
aforesaid]  is  a  reliuious  Order,  commcuity,  or  socii'ty 
of  the  Church  of  Rome,  resident  in  the  United  King- 
dom, aud  bound  by  monastic  vows;  and  dischargeant 
avers  that  said  Order  consists  either  of  persons  f«tio 
became  and  were  admitted  members  thereof  since  the 
23rd  of  April,  1829  [the  date  on  which  the  Koman 
Catholic  Relief  Act  came  into  operation],  or  who, 
being  then  members  of  the  same,  did  not  deliver  to 
the  clerk  of  the  peace  of  the  county  where  they  were 
then  residing  the  notice  or  statement  required  by  the 
provisions  of  the  statutes  in  that  behalf;  and  the 
chargeant  avers  that  the  said  Order  is  an  illegal  so- 
ciety, and  that  the  said  sum  of  i^500  was  bequeathed 
for  the  maintenance  and  benefit  of  said  Order,  and 
for  the  odncation  of  priests  to  be  members  of  the  said 
Order,  and  dischargeant  therefore  submits  that  the 
said  legacy  is  void  for  illegality,  and  also  for  uncer- 
tainty." The  said  Rev.  Robert  White,  by  the  name 
of  Robert  Aogustin  White,  and  the  Rev.  Bartholomew 
Thomas  Russell  filed  their  charge  on  the  5th  May, 
1863,  and  submit  to  the  Court  that  the  legacy  be- 
queathed to  them  is  not  void  on  any  of  the  grooods 
stated  in  the  discharge  of  the  petitioner;  and  their 
charge  proceeds    thus:— "Those   chargeants  admii 
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that  they  are  members  of  the  Order  of  St.  Dominick, 
and  priests  of  that  Order,  and  that  the  Order  of  St. 
DomiDick  is  ao  Order  of  the  Roman  Catholic  Chorch, 
boand  by  religions  and  monastic  vows ;  bnt  chargeants 
altogether  deny  that  the  said  Order  consists  either  of 
persons  who  became  and  were  admitted  members 
thereof  since  the  13th  day  of  April,  1829  [this  is  the 
date  of  the  Royal  Assent,  bat  the  Act  did  not  come 
into  operation  for  ten  days — i  6.,  nnt:l  the  23rd  of 
April,  1829]«  or  who,  being  then  members  of  the 
same,  did  not  deliver  to  the  clerk  of  the  peace  for  the 
coanty  wherein  they  were  then  residing,  the  notice  or 
statement  required  by  the  provisions  of  the  statate  in 
that  behalf;  for  chargeants  say  that  they  themselves 
were  respectively  members  of  the  Order  prior  to  the 
Idth  of  April,  1829,  and  that  each  of  them  duly  de- 
livered to  the  clerk  of  the  peace  of  the  county  of  the 
city  of  Dublin,  in  or  about  the  month  of  October, 
1 829,  the  notice  or  statement  required  by  the  28th 
section  of  the  statute  of  the  10th  George  IV.  c.  7* 
and  the  schedule  annexed  to  the  said  Act.  And 
chargeants  further  say  that  there  are  in  Ireland  a  con 
siderable  number  of  persons,  membera  of  the  said 
Order,  who  were  members  thereof  before  the  passing 
of  the  said  Act,  and  who  delivered  to  the  clerks  of 
the  peace  of  their  respective  counties  such  notice  or 
statement  as  by  the  said  Act  required.  And  char- 
geants submit,  as  matter  of  law,  that  the  said  bequest 
to  chargeants,  upon  the  trust  aforesaid,  is  not  invali- 
dated by  the  terms  of  the  (statute;  and  further,  that 
.  even  if  the  Court  should  be  of  opinion  that  it  would 
be  illegal  to  apply  the  amount  of  the  said  bequest  for 
the  benefit  of  any  members  of  the  said  Order,  becom- 
ing such  after  the  passing  of  the  said  Act,  yet  that  it 
is  competent  for  chargeants  legally  to  apply  the  same 
for  the  benefit  of  the  said  members  of  the  said  <.  rder 
wiio  were  such  previous  to  the  passing  of  the  said 
Act."  The  chargeants  then  submit  that  if  the  be- 
q.iest  was  illegal,  the  amount  of  the  legacy  should  be 
applied  by  the  Court,  cy  pres,  for  such  legal  charitable 
purposes  as  would  most  nearly  approximate  to  the  ob- 
jv'cts  specified  by  the  testator;  and  that  if  the  bequest 
i:s  illegal,  a  scheme  should  be  settled  by  the  Court.  A 
di^Msharge  has  been  filed  by  the  petitioner  to  the  charge 
of  the  said  Uev.  Robert  White  and  the  Rev.  Bartho- 
lomew Thomas  Russell,  and  the  petitioner  submits 
that  the  legacy  to  them  is  void,  even  though  they 
should  establish  the  statements  therein  by  evidence. 
Au  afiidavit  was  made  by  the  petitioner  in  support  of 
his  statements,  which  affidavit  was  filed  on  the  26th 
of  June,  18(33.  I  shall  refer  to  that  afiidavit  moie 
pui*ticularly  whou  considering  the  case  of  the  legacy 
to  the  Rev.  Mr.  Conway.  It  has  been  contended  on 
the  part  of  the  appellants  (the  Rev.  Robert  White 
Hud  the  Rev.  B.  T-  Rud^ell),  that  they  are  entitled 
nn<ier  the  will  of  the  testator  to  apply  the  legacy  of 
X500  *'  as  they  shall  deem  best  for  the  education  and 
maintenance  of  two  priests  of  the  Order  of  St.  Domi- 
nick  in  Ireland; "  and  that  it  would  not  be  illegal  to 
apply  the  £500  to  the  education  and  maintenance  of 
such  priests  of  the  Order  as  were  sncb  at  the  passing 
of  10  George  IV.  c  7*  ,and  who  complied  with  the 
terms  of  the  statute,  and  that  therefore  the  legacy  is 
valid.  I  am  of  opinion  that  that  is  not  a  reasonable 
construction  of  the  bequest.    The  priests  of  the  Order 


who  were  so  in  1829  were  advanced  in  life  at  the 
date  of  the  will  (15th  November,  1861),  which  was 
32  years  after  the  passing  of  the  statute;  and  I  do 
not  think  that  the  testator  can  be  presumed  to  have 
intended  that  the  £500  should  be  applied  exclusively, 
if  at  all,  for  the  education  of  priests  of  the  Order  of 
St.  Dominick,  who  must,  at  the  date  of  the  will,  have 
been  between  50  and  60  years  of  age.  If  not«  the 
bequest  is  void.  (Sir  B,  BeacTa  case  referred  to  in 
4  Reports,  113.)  I  do  not,  however,  concur  with 
the  Master,  who  by  his  order  states  that  the  bequest 
is  "  void  by  the  Statute  Law;  "  and  the  necessity  of 
deciding  whether  the  bequest  is  void  as  being  con- 
trary to  the  policy  of  the  law,  or  void  by  the  express 
terms  of  the  statnte,  is,  that  if  a  charitable  bequest  is 
void  by  the  express  enactment  of  a  statute,  the  be- 
quest cannot  be  carried  out  cy  pres;  bnt  if  the  be- 
quest is  void  as  being  contrary  to  the  policy  of  the 
law,  the  bequest  may,  according  to  the  weight  of  au- 
thority, be  carried  out  cy  prea.  There  is  no  provi- 
sion in  the  statute  of  George  IV.  c.  7,  making  a  be- 
quest in  favour  of  persons  bound  by  monastic  vows 
void.  The  15th  section  of  the  7  &  8  Vic  c.  97, 
contains  the  following  proviso: — *'  Provided  always, 
that  nothing  herehi  mentioned  shall  be  construed  to 
render  lawful  any  donation,  devise,  or  bequest  to  or 
in  favour  of  any  religious  order,  community,  or  society 
of  the  Church  of  Rome  bound  by  monastic  or  reli- 
gious vows,  prohibited  by  an  Act  passed  in  the  1 0th 
year  of  the  reign  of  King  George  IV.,  entitled  *  An 
Act  for  the  Relief  of  his  Majesty's  Roman  Catholic 
Subjects,*  to  or  in  favour  of  any  member  or  members 
thereof."  But  it  appears  to  me  that  the  latter  sta- 
tute carried  the  matter  no  farther  than  the  10  George 
IV.  c.  7 ;  and  it  was,  I  apprehend,  only  intended  by 
the  Charitable  Bequests  Act  to  exclude  from  its  ope- 
ration bequests  void,  as  being  contrary  to  the  policy 
of  the  10  George  IV.  It  is  necessary,  therefore,  to 
consider  (there  being  no  express  provision  in  the  lat- 
ter Act  making  a  gift  or  bequest  in  favour  o^  persons 
bound  by  monastic  vows,  void)  whether  such  bequest 
is  void  as  against  the  policy  of  the  statute.  Previous 
to  the  Toleration  Act  dissent  was  neither  recognised 
nor  permitted.  In  the  case  of  The  King  v.  Larwood 
(Lord  Raymond,  p.  30),  it  is  laid  down  that  ''  time 
out  of  mind  there  was  a  discipline  established  in  the 
Church  of  England  which  all  persons  were  obliged  to 
observe — by  the  canon  law  before  the  Reformation, 
and  since  the  Reformation  by  the  statutes  of  Edward 
VL  and  Elizabeth;  so  that  the  law  took  no  notice  of 
such  persons  as  dissenters  before  the  Act  1  William 
and  Mary,"  the  Toleration  Act.  Thus,  previously  to 
the  Reformation  everyone  was,  or  was  supposed  to  be, 
a  Roman  Catholic;  and  from  the  Act  of  Uniformity 
to  the  Toleration  Act,  everyone  was,  or  was  supposed 
to  be,  a  member  of  the  Church  of  England  or  Ireland, 
dissent  being  only  connived  at,  but  not  recognised  by 
law.  The  Toleration  Act,  1  William  and  Mary 
(English),  and  6  George  I.  c  5  (Irish),  to  a  certain 
extent  recognised  dissent,  but  excluded  Roman  Catho- 
lics fi'om  the  benefit  of  the  enactment.  The  English 
Act,  31  George  IIL  c.  32,  and  the  Irish  Act,  33 
George  IIL  c  21,  sec  1 1,  which  provided  that  a 
Roman  Catholic  should  not  be  subject  to  auy  penalty 
for  not  attending  divine  service  in  the  parish  cllurch. 
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to  A  veiy  limited  extent  gave  toleration  to  the  Roman 
Catholic  Church — Eoans  v.  Casaidif  (li  Jr.  £q.  Rep. 
249,  250.)  Prior  to  the  Reforinatiou,  gifts  or  be- 
quests for  the  promotion  of  doctrines  opposed  to  the 
Roman  Catholic  religion,  or  to  support  ministers  not 
of  tlie  Rompu  Catholic  Church,  would  have  been  void, 
as  opposed  to  the  then  policy  of  the  law.  After  the  Re- 
formation and  Act  of  Uniformity,  gifls  or  bequests  for 
the  promotion  of  doctrines  opposed  to  the  then  established 
religion,  or  for  the  support  of  Roman  Catholic  priests, 
would  have  been  void  as  contrary  to  the  policy  of  the  law. 
Afler  the  Toleration  Act  the  law  was  altered  as  to 
Protestant  Disscntera.  As  to  Roman  Catholics,  I 
shall  have  to  consider  the  statutes  i-clnxing  the  penal 
laws.  While  the  j)enal  laws  were  in  foi-ce  a  gift  for 
the  maintenance  of  Roman  Catholic  priests  was  decided 
to  be  superstitious  and  invalid — Gates  v.  Jones  (cited 
2  Vernon,  26G).  So  a  bequest  to  be  applied  to  such 
purposes  as  the  superioress  of  a  convent  or  her  suc- 
cessor should  deem  most  expedient  was  held  to  be  void 
-^Srnart  v.  Prujecin  (6  Veicy,  567).  So  a  bequest 
of  legacies  to  several  Roman  Catholic  establishments 
in  foreign  countries  and  in  the^e  kingdonis  was  held 
to  be  void — viz.,  to  each  superior  for  the  time  being 
of  the  Benedictine  Monks  of  the  Southern  or  Northern 
provinces  (an  establishment  in  England),  to  the  Eng- 
lish Black  Nuns  at  Paris,  to  the  establishment  of  the 
Benedictine  Nans  at  Cambray,  to  the  English  Bene- 
dictine Monks  of in  Lorraine ;  to  J.  Bolton,  for 

the  maintenance  of  a  Roman  Catholic  minister,  for 
ever,  were  held  to  be  void. — See  De  Garcui  v.  Law- 
eon  (note  to  4  Vesey,  jun.,  2nd  edition,  433).  So  in 
Cary  v.  Abbott  (7  Vcsey,  490,  decided  in  the  year 
1802)  a  bequest  for  the  purpose  of  educating  and 
bringing  up  poor  children  in  the  Roman  Catholic  faith 
was  held  to  be  illegal;  such  bequest  was  void,  as 
being  contrary  to  the  then  policy  of  the  law  and  not 
by  reason  of  any  provision  by  statute  making  it  void. 
With  regard  to  Protestant  dissenters,  prior  to  the 
Toleration  Act,  gifts  in  favour  of  their  places  of  wor- 
ship, minbters,  or  schools,  were  invalid,  as  being 
superstitious — that  is,  as  tending  to  pi'ouiotc  doctrines 
contrary  to  those  of  the  established  religion  (Tudor's 
Law  of  Charitable  Trusts,  20).  It  is  perfectly  clear, 
therefore,  in  my  opinion,  that,  prior  to  the  relaxation  of 
the  penal  laws  against  Roman  Catholics^  the  bequest  in 
this  case  to  the  Rev.  Robert  White  and  the  Rev.  B.  T. 
Russell,  to  be  applied  as  they  shall  deem  best  for  the 
education  and  maintenance  of  two  priests  of  the  Order 
of  St.  Dominick  in  Ireland,  would  have  been  invalid 
as  being  contrary  to  the  policy  of  the  law.  Altboagh 
a  bequcot  for  the  maintenance  and  education  of  two 
secular  priests  of  the  Roman  Catholic  Church  would 
have  bi'en  invalid  prior  to  the  relaxation  of  the  penal 
laws,  yet  such  bequest  would  now  be  valid,  having 
regard  to  the  provisions  of  the  10  George  IV.,  c.  7. 
The  qnestion,  however,  is,  whether  the  bequest  to  the 
Rev.  Robert  White  and  the  Rev.  B.  T.  Russell,  to 
be  applied  as  they  shall  deem  best  for  the  education 
and  maintenance  of  two  priests  of  the  Order  of  St. 
Dominick  in  Ireland  b  vidid,  that  order  being  bouud 
by  monastic  vows,  and  the  priests  of  the  order  being 
monks.  Mr.  Brewster  has  referred  to  several  statutes 
prior  to  the  10  George  IV.,  c  7,  to  show  what  the 
policy  of  this  law  was  as  to  the  regular  clergy,  prior 


to  the  passing  of  that  Act;  and  the  enactment  of  the 
3  William  IIL,  c.  1 ;  2  Anne,  c.  3;  2  Anne,  c.  7;  8 
Anne,  c  3,  sees.  16  and  31 ;  and  21  and  22  George 
III.,  c  24,  sec.  5,  are  important  to  establish  what 
was  the  policy.  Was  that  policy  altered,  so  far  as  the 
re;;idar  clergy  weie  concerned,  by  the  10  George  IV., 
c.  7?  [His  Honour,  after  reading  sees.  28,  29,  33, 
:^4,  35,  and  36  of  the  last-named  Act,  proceeded]^ 
1  am  of  opinion,  having  regard  to  the  sections  of  the  said 
statute  of  1 0  George  IV.,  c.  7,  to  whicli  I  have  referred, 
that  any  bequest  for  the  education  and  maintenance  of 
regular  priests  of  an  order  bound  by  monastic  vows, 
who  have  become  such  since  the  passing  of  the  statute, 
is  invalid,  being  contrary  to  the  policy  of  the  law. 
There  is,  however,  no  express  provision  in  the  Act 
making  the  bequest  voicL  I  have  already  stated  that 
I  do  not  consider  it  to  be  a  reasonable  construction  of 
the  bequest,  havhig  regaitl  to  the  date  of  the  will 
(15th  November,  1861),  and  that  it  was  to  be  applied 
exclusively  for  the  benefil  of  the  monks  who  weresach 
on  the  23rd  of  April,  182£),  the  date  on  which  the 
Act  carae  into  oi^eration.  If  not,  the  bequest  whs 
void — (See  Sir  B.  ReecPs  caae^  referred  to  4  Reports, 
1 13).  If  the  bequest  was  void,  as  being  contrary  to 
the  policy  of  the  law,  but  not  void  by  the  express 
provision  of  the  statute,  the  next  question  which 
arises,  is  whether  the  bequest  should  be  carried  out  cy 
pres.  That  question  is  one  of  difficulty.  If  a  bequest 
is  void  under  the  express  provision  of  a  statute  it  will 
not  be  carried  out  Cif  prt9.  (1  Jarman  on  Wills,  3rd 
edition,  225);  (Tudor  on  Charitable  Trusts,  90, 273); 
Middleton  v.  Cater  (4  B.  C.  C.  409);  Chapmay. 
Brown  (G  Vesey,  404).  However,  when  there  is  a 
charitable  bequest,  which  is  invalid  as  bemg  contrary 
to  the  policy  of  the  law,  the  bequest  is  applied  cypres* 
In  Carl/  v.  Abbott  (7  Vesey,  490,  the  bequest  thero 
(which  would  now  be  valid)  was  for  the  purpase  of 
bringing  up  poor  children  in  the  Roman  Catholic  reli- 
gion. That  bequest  was  decided  to  l»e  illegal,  being 
contraiy  tothe  then  policy  of  the  law.  The  M&jter 
of  the  llolls.  Sir  W.  Grant,  in  giving  judgment,  said— 
'*  The  consequence  of  the  disposition  being  void,  if 
authority  was  out  of  the  qnestion,  would  be  au  iotas- 
tacy;  that  the  gift,  being  so  void,  must  be  considered 
as  no  gift.  But  this  is  contradicted  by  authorities 
without  number.  According  to  them,  whenever  a 
testator  is  disposed  to  be  charitable,  in  his  owu  waj 
and  upon  his  own  principles,  we  are  not  to  oooteut 
ourselves  with  disappointing  his  intention  if  disap- 
proved by  us;  but  we  are  to  make  him  charitable  in 
our  way  and  upon  onr  principles;  if  once  we  discover 
in  him  any  charitable  Intention,  that  is  supposed  to  be 
so  liberal  as  to  take  in  objects  not  only  within  his 
intention,  but  wholly  adverse  to  it;  it  is  not  for  me  to 
overturn  the  settled  law  and  practice,  according  to 
which  charitable  bequests  void  as  to  one  object  may 
be  appropriated  to  another."  So  in  Muggeridge  v. 
ThackweU  (7  Vesey,  75)  it  was  laid  down  by  Lord 
Eldon  that,  where  a  gift  denotes  a  charitable  inten- 
tion, but  the  object  to  which  the  exercise  of  it  is 
applied  is  against  the  policy  of  the  law  (as  in  the  case 
of  a  gift  to  snperstitious  nses),  the  Court  would  lay 
hold  of  the  charitable  intention,  and  execute  it  fortbe 
purpose  of  establishing  some  charity  agreeably  to  the 
law  in  the  room  of  that  contrary  to  it.    The  case  of 
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the  AUamey- General  v.  Vint  (3  De  Gex  and  Smale, 
704)  .appears  to  have  been  decided  on  the  same  prin- 
ciple.     In  Shelford  on  the  Law  of  Mortmain  and 
Charitable   Uses,    p.  99    it   is   thus  laid  down: — 
"  When  a  devbe  is  to  a  superstitious  use  made  void 
bj  statute,  or  to  a  charity  void  by  the  statute  9 
George  IL,  c.  36,  the  land  or  fund  will  belong  to  the 
heiratlaw,  or  next  of  kin ;  bnt  where  it  is  in  itself  a 
charity,  but  the  mode  in  which  it  is  to  be  applied 
cannot  by  the  law  of  £ng]aud  take  effect,  as  for  pro- 
moting a  religion  contrary  to  that  established  by  law, 
then  the  Crown,   by  sign   manual   directed   to  the 
Attorney-General,  may  give  orders  to  wliat  charitable 
purpose  it  shall  be  applied.''     Mr.  Shelford  then  re- 
fers to  Cnry  v.  Ahhot^  which  I  have  cited,  in  which 
the  Court  declared  the  bequest  of  the  residue  to  be 
void,  bnt  directed  it  to  be  applied  to  such  use  as  the 
Knig  should  appoint  by  sign- manual.    The  same  direc- 
tion was  given  where  money  was  directed  to  be  ap- 
plied in  teaching  the  Jewish  Law.     Da  Costa  v.  Dc 
Feu  (Ambler,  228;  2  Swanston,  487>     De  Garcia 
F.  Lawson  (4  Vesey,  433,  2nd  edition;  1  Mer.  100). 
The  question  then  arises,  is  the  bequest  to  the  Rev. 
R.  White  and  the  Rev.  B.  T.  Russell  a  charitable 
bequest?     I  apprehend  that  a  bequest  for  the  benefit 
of  mhiisters  of  any  denomination  of  Christians  is  a 
charitable  bequest.    (1  Jarman  on  Wills,  193;  Tudor 
on  Charitable  Tiusts,  p.  10;  Shelford  on  the  Law  of 
Mortmain  and  Charitable  Trusts,  ed.  1836,  p.  73).    It 
18  now  necessary  to  advert  to  the  ground  upon  which 
the  Master  has  decided  that  the  bequest  to  the  Rev. 
R.  White  and  the  Rev.  B.  T.  Russell  cannot  be  carried 
out  cypres.  The  Master  referred  to  the  passage  of  Lord 
Hard wicke's  judgment  in  Da  Coda  v.  De  Paz^  (Am- 
bler, 288)  that  **  When  the  devise  is  to  a  supersti 
tioud  use,  and  made  void  by  statute,  or  to  a  charity, 
and  made  void  by  the  Statute  of  Mortmain,   then  it 
should  belong  to  the  heir-at-law  or  next  of  kin.     But 
where  it  is  in  itself  a  charity,  but  the  mode  m  which 
it  is  to  be  disposed  of  is  such  that  by  the  law  of  Eng- 
land it  cannot  take  effect,  as  in  the  present  case,  pro- 
rooting  a  religion  contrary  to  the  established  one,  then 
the  Cruwn,  by  sign-manual  directed  to  the  Attorney- 
General,  may  give  orders  in  what  charitable  manner 
it  shall  be  disposed.'*     The  Master's  judgment  then 
proceeds  thus: — ''That  passage  b  badly  expressed. 
What,  no  doubt,  Lord  Hardwicke  said,  and  what  ho 
has  always  been  understood  to  have  meant  (see  Lord 
Eldon's  words,  7  Vesey,  46, 47,  and  Sir  Wm.  Grant's 
words,  same  volume,  495j  was  to  draw  a  distinction 
between  a  gift  void  by  statute,  and  one  which,  offend- 
ing against  no  statute,  was  forbidden  by  the  lex  non 
scriptaJ"    The  Master  then  adds — "  As  I  shall  have 
frequent  occasion  to  refer  to  this  distinction,  it  will  be 
convenient  to  call  it  Lord  Hardwicke's  rule."     The 
Master  then  refers  to  cases  ivhicli  lie  consi<lers  illus- 
trate Lord  Hardwicke's  rule,  as  he  understands  it; 
but  which,  with  great  respect  to  the  Master,  appear 
to  me  to  be  opposed  to  the  interpretation  he  has  put 
on  Lord  Hardwicke's  words.  —  Giles  v.  /one*  (2  Ver.^ 
is  thus  stated  in  the  report: — ''  Gates  v.  Jones',  case 
in  the  Exchequer,  affirmed  in  the  House  of  Lords, 
where  a  charity  given  to  maintain  Popish  priests  was 
applied  to  other  uses  by  the  king,  and  not  to  turn  to 
the  benefit  of  the  heir."    The  Master  refers  to  the 


argnment  of  counsel  in  Carey  v.  Ahhot  to  show  that 
that  case  "  is  not  to  be  found."     Sir  W.  Grant,  how- 
ever, acted  upon  it  in  Carey  v.  Abhci.     If  Gates  v. 
Jorues  be  correctly  reported,  it  is  an  authority  against 
the  Master^s  view.    A  gift  to  maintain  Roman  Catho- 
lic priests  was,  of  course,  perfectly  legal  by  the  com- 
mon law.     Such  bequest  became  illegal  by  the  effect 
of  the  Act  of  Uniformity  and  the  penal  laws  against 
the  Roman  Catholics.  There  was  no  express  enactment 
making  gifts  for  the  maintenance  of  Roman  Catholic 
priobts  void,  bnt  it  was  clearly  contrary  to  the  policy  of 
the  statute  law  under  which  the  Protestant  Church  was 
established.     So  in  Carey  v.  Abbot  (7  Ves.  490)  the 
bequest  was  for  the  {mrpose  of  educating  and  bringing 
up  poor  children  in  the  Roni«'in  Catholic  faith :  that  would 
have  be^n  a  peifectly  valid  bequest  by  the  common  law, 
when  thcRitman  Catholic  religiuu  was  the  established 
religion.  It  became  invalid  by  the  operation  of  the  Actof 
Uniformity  and  the  penal  laws  against  Roman  Catholics. 
i)nt.  there  was  no  express  enactment  against  a  bequest 
for  the  educating  of  poor  children  in  the  Rorpan  Ca- 
tholic faith.     The  bequest,  however,  was  against  the 
policy  of  the  statute  law,  and  therefore  invalid;  but 
the  bequest,  being  a  charitable  bequest,  was  earned 
out  cy  pres.     The  case  of  Da  Costa  v.  De  Paz  was, 
no  doubt,  the  case  of  a  bequest  for  advancing  the 
Jewish  religion,  and  would  have  iiecn  invalid  prior  to 
the  Reformation,  as  being  contrary  to  the  policy  of 
the  common  law,  but  it  was  invalid  as  contrary  to  the 
p4>1icy  o(  the  statute  law  under  which  the  Protestant 
religion  had  Lecjme  the  established  religion.   So  Lord 
Kldon  laid  down,  in  Muggeriilge  v.  Thackwell^  that 
where  a  gift  denotes  a  charitable  intention,  but  the 
object  to  which  the  exercise  of  it  is  applied  is  against 
the  policy  of  the  law,  as  in  the  case  of  a  gift  to  super- 
stitious uses,  the  Court  would  lay  hold  of  the  cha- 
ritable intention  and  execute  it  for  the  purpose  of  es- 
tablishing some  charity  agreeably  to  the  law  in  the 
room  of  tiiat  contrary  to  it.     So  the  case  of  The  At- 
torney-General V.  Vint  (3  De  Gex  &  Smale,  704)  is 
contrary  to  the  view  taken  by  the  Master,  as  in   that 
case  the  bequest  was  contrary  to  the  policy  of  tlie  sta- 
tute law  and  not  contrary  to  the  policy  of  the  com- 
mon law.    The  result  of  the  case  appears  to  be  this: 
— If  a  charitable  gift  or  bequest  is  expressly  made 
void. by  the  statute  (as  in  the  case  of  the  £ng]ish 
Mortmain  Act),  the  bequest  will  not  be  carried  out  cy 
pres.     Secondly,  if  a  charitable  bequest  is  invalid,  aa 
being  contrary  to  the  policy  of  the  common  law  or 
statute  law,  it  will  in  general  be  carried  out  cy  pres. 
Thirdly,  if  the  testator  show  an  intention  not  ^of 
general  charity,  but  to  give  to  some  particular  institu- 
tion in  some  particular  place,  and  such  intention  can- 
not be  carried  out,  the  Court  will  not  hold  that  the 
gift  is  applicable  to  charity  generally;  it  will  fail  alto- 
gether.    Applying  those  principles  to  the  appeal  of 
the  Rev,  R.  \vhite  and  the  liev.  B.  T.  Russell,  1  am 
of  opinion  that  the  bequest  to  the  Rev.  R.  White  and  the 
Rev  B.  T  Russell  was  a  charitable  bequest,  but  was  in- 
vali<l,  being  coutrary  to  the  policy  of  the  10  George 
IV.  c.  7;  but  that  it  was  not  contrary  to  any  express 
provision  contained  in  that  Act.     Secondly,  that  being 
contrary  to  the  policy  of  that  Act,  the  bequest  is  to 
be  carried  out  cypres.  Thirdly,  I  am  of  opinion  that 
the  Wheatley  Church  case  and  the  decision  of  Lord 
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Chancellor  Blackburne  in  Carherry  v.  Cox^  have  no 
application  to  the  bequest  to  the  Rev.  R.  White  and 
the  Rev.  B.  T.  RosselL  Fourthly,  the  bequest  should, 
in  my  opinion,  be  carried  out  under  the  sign-manual 
and  not  by  the  Court.  The  case  of  Muggeridge  v. 
ThackweUy  I  think,  establishes  that,  although  there  is 
some  conflict  in  the  cases.  The  case  of  West  v.  Shut- 
Ueworih  (2  M.  &  K.  698),  and  cases  of  that  class, 
have  no  application.  Lord  Gotten  bam,  in  givini; 
judgment,  said,  ^ith  respect  to  bequests  for  masses, 
that  there  was  nothing  of  charity  in  their  object.  The 
intention  was  not  to  benefit  the  parish,  or  to  support 
the  chapel,  but  to  secure  a  supposed  benefit  for  the 
testatrix  herself. 

With  respect  to  the  appeal  by  the  Rev.  Patrick 
Thomas  Conway,  the  bequest  to  him  was  in  these 
words:— ''I  bequeath  £500  to  the  Rev.  Patrick; 
Thomas  Conway,  of  St  Mary's  Priory,  Cork,  \ 
Roman  Catholic  clergyman."  No  trust  appears  on 
the  will,  but  there  was  a  secret  trust  disclosed  to  the 
Rev.  Mr.  Conway  by  the  testator  in  his  lifetime;  and 
if  that  trust  was  invalid  the  beqnest  is  invalid. — Tee 
V.  Ferris  (2  Kay  &  J.)  The  discharge  of  the  peti- 
tioner to  the  charge  of  the  executors  alleged  that  the  Rev. 
Thomas  Conway  was  a  member  of  the  Order  of  St. 
Domiuick,  and  that  is  not  denied ;  and  the  said  dis- 
charge further  stated  that  the  said  legacy  to  the  Rev. 
Thomas  Conway  was  in  trust  for  the  sole  use  and 
benefit  of  the  members  of  the  Order  of  St.  Domiuick, 
and  was  void.  The  Rev.  P.  T.  Conway,  by  his  charge, 
states — **  That  chargeant  has  read  that  portion  of  the 
petitioner's  discharge  in  this  matter  which  impeaches 
the  said  bequest  to  this  chargeant,  on  the  ground  that 
the  said  legacy  was  left  to  this  chargeant  upon  trust, 
that  he  would  take  and  apply  same  for  the  mainte- 
nance and  support,  or  for  the  use  and  benefit  of,  the 
members  of  the  Order  of  St.  Dominick  resident  in  the 
United  Kingdom,  and  chargeant  saith  that  no  trust, 
save  as  hereinafter  mentioned,  was  imposed  upon 
chargeant  in  relation  to  the  said  bequest — that  is  to 
say,  that  he,  the  testator,  had  a  conversation  with 
chargeant,  who  informed  him  that  he  had  bequeathed, 
or  would  bequeath,  to  ctiargeant  the  sum  of  five  hun- 
dred pounds,  and  that  the  said  sum  was,  or  would 
be,  so  bequeathed  to  chargeant,  to  be  applied  in  or 
towards  the  redemption  of  the  rent  to  which  the 
church  in  Cork  with  which  this  chargeant  is  con- 
nected was  subject;  and  chargeant  saith  he  does  not 
remember  the  precise  words  used  by  the  said  testator, 
but  they  were  to  the  above  effect  And  chargeant 
saith  that  the  church  with  which  chargeant,  as  a 
Roman  Catholic  clergyman,  is  connected,  is  the  Ro- 
man Catholic  church  or  chapel  known  as  St.  Maiy's 
Church,  on  Pope's-quay,  in  the  city  of  Cork,  and  that 
the  said  church  is  held  by  certain  clergymen  as  trus- 
tees thereof,  subject  to  a  yearly  rent  of  £60  or  there- 
abouts, and  chargeant  submits  that  the  said  trust  for 
redeeming  the  said  rent  is  a  perfectly  valid  trust,  and 
that  the  petitioner  is  not  entitled  by  law  to  have  the 
8ud  bequest  to  chargeant  set  aside.''  The  petitioner 
has  filed  a  discharge  to  the  charge  of  the  Rev.  P.  T. 
Conway,  which  states  that — «•  With  regard  to  the 
third  and  fourth  paragraphs  of  said  charge,  petitioner 
refers  to  such  proofs  as  to  the  truth  of  the  statements 
therein  as  the  said  chargeant  may  make,  and  petitioner 


charges  that  the  said  churcli  therein  referred  to  is  a 
church  belonging  to  said  Order  of  Dominican  monks, 
whereof  the  said  chargeant  is  a  member,  and  is  main- 
tained and  kept  by  them  and  for  their  use  and  benefit 
as  snch  members  of  the  said  Order,  and  for  the  exer- 
cise of  their  calling  and  occupations  as  such  members 
as  aforesaid  of  said  Order,  and  petitioner  submits  that 
the  alleged  trust  for  the  redemption  of  the  head  rent 
of  said  church  so  used,  attended,  and  occupied  by  the 
members  of  the  said  Order,  in  the  exercise  of  their 
calling  as  members  of  the  said  Order,  is  one  for  their 
own  use  and  benefit,  and  is  therefore  illegal,  having 
regard  to  the  constitution  of  the  said  Order,  as  stated 
in  petitioner's  sidd  former  charge,  and  which,  in  order 
to  avoid  repetition,  he  begs  may  be  taken  as  incorpo- 
rated with  this  discharge,  so  far  as  same  relates  to 
the  said  beqnest."  An  affidavit  has  been  made  by 
Timothy  Molony,  Esq.,  Justice  of  the  Peace,  which 
states  that  the  Roman  Catholic  Church,  of  Pope'a- 
quay,  in  the  city  of  Cork,  to  which  the  Kev.  P.  T. 
C^way  is  attached,  is  very  largely  frequented  by  the 
Catholics  of  Cork,  and  is  one  of  the  oi*dinary  and 
principal  places  of  Roman  Catholic  worship  in  said 
city.  I  am  of  opinion  that  the  beqnest  to  the  Rev.  P. 
T.  Conway  was  iu valid,  as  contrary  to  the  p<»licy  of 
the  10th  George  IV.,  c  7.  The  church  belongs  to 
the  Order  of  Dominican  Monks,  bound  together  by 
monastic  vows,  and  Rev.  P.  T.  Conway  is  one  of  the 
members  of  the  Order,  and  the  trust  is  for  the  re- 
demption of  the  rent  of  their  church.  The  fact  that 
the  Roman  Catholic  inhabitants  may  be  permitted  to 
attend  the  church  cannot  vary  the  question.  I  am  also 
of  opinion,  for  the  reasons  I  have  stated,  in  reference 
to  the  appeal  of  the  Rev.  R.  White  and  the  Re?.  B. 
T.  Russell,  that  charitable  bequests  contrary  to  the 
policy  of  the  statute  law  or  the  common  law  should  in 
general  be  carried  out  cy  pres.  The  question  of  dilti- 
culty  in  the  case  of  the  bequests  to  the  Rev.  Mr. 
Conway  is,  whether  the  principle  of  the  WheoJUiy 
Church  case  and  the  case  of  Carbery  v.  CoXy  governs 
the  bequest  I  entertain  doubt  as  to  the  Wheatdy 
Church  case,  but  it  has  been  recognised  by  Lord 
Chancellor  Blackburne  in  Carbery  v.  Cox,  and  by  the 
Lord  Chancellor  in  Daly  v.  Attorney 'Oeneral* 
[His  Honor  read  the  observations  of  the  Lord 
Chancellor,  m  Daly  v.  Attorney- (General  (Uth  Irish 
Chancery  Reports,  45,  46,  in  relation  to  the  Wheatdy 
Church  case),  and  the  decision  of  Lord  ChancelJor 
Blackburne  in  Carbery  v.  CoxJ]  I  do  not  see  any 
sound  distinction  between  the  bequests  in  Carbery  f* 
Cox  of  an  annuity  to  the  monks  of  Mouut  Mellory,  to 
be  appropriated  to  the  improvement  of  the  chapel  of 
Mellory,  and  the  bequest  to  Mr.  Conway,  which  was 
in  trust  for  the  redemption  of  the  rent  of  the  chapel 
in  Cork  of  the  monks  of  St.  Domiuick.  I  am  boand 
by  those  decisions,  and  so  far  as  the  bequest  to  the 
Rev.  Mr.  Conway  is  concerned,  I  shall  therefore  de- 
clare that  the  bequest  to  Mr.  Conway  is  void,  and 
that  it  cannot  be  carried  out  cy  pres.  The  Master's 
order  will,  therefore,  be  affirmed  as  to  the  beqnest  to 
the  Rev.  Mr.  Conway,  but  will  be  varied  as  to  the 
bequest  to  the  Rev.  Mr.  White  and  the  Rev.  Mr. 
RusselL  I  myself  entertain  an  opinion  that  ihecypret 
doctrine  in  charity  cases  is  contrary  to  common  sense, 
and  have  never  been  able  to  understand  why  the 
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Goart  of  Ohasoery  is  to  make  a  will  for  a  person 
which  he  did  not  himself  make*  This  appears  to 
have  been  Sir  W.  Grant's  opinion,  according  to  his 
judgment  in  the  case  of  Cory  r,  Abbott  The  injas- 
tice  was  flagrant  daring  the  existence  of  the  penal 
laws,  when  a  beqnest  for  the  maintenance  of  Roman 
Catholic  priests  might  be  applied  to  the  maintenance 
of  clergymen  of  the  Established  Ghorch.  This  was 
what  judges  in  former  days  called  qf  prea^  and  the 
principle  was  yeiy  justly  commented  upon  by  Mr. 
Scully,  in  his  well  known  work  on  the  penal  Uiws. 
At  present  there  is  little,  if  any,  injustice  in  the  ap« 
plication  of  the  principle  of  cy  prta^  because  in  this 
case,  for  example,  the  bequest  to  the  Rev.  Mr.  White 
and  the  Rev.  Mr.  Russell  might,  on  the  reasonable 
application  of  the  cy  pres  doctrine,  be  applied  to  the 
maintenance  and  education  of  two  secular  priests. 


tf  ourt  of  SIppeal  in  C^amtvui. 

C  Reported  bf  Olivw  J.  Burke,  Esq^  Bantotaret-lAW. 

[BsroRs  THB  Lord  Chancellor  and  tbi  Lord 
JusncK  OF  Appial.] 

itf  the  matter  op  the  br'atb  of  john  rorkb, 
owner;  ex  parte,  Maria  Isabella  Llotd^  fri- 
TioMBR.— jVov.  k9, 1863. 

Deed — Corutruction  of-^Oeneral  word» — When  con^ 
trolled  by  redtala — Jurisdiction  of  Landed  Estates 
Cawir~-2\  ^22  Vice  72,  s.  36— JFVatfdL 

A*  being  entitled  to  certain  leasehold^  and  (deo  to  cer- 
tain fee  simple  estates^  devised  thelatterio  trusteesupon 
trudjor  his  eldest  grandson^  B.,/ar  Ufe^  in  case  he 
should  attain  twenty-three^  wdh  remainder  to  his 
eons  in  tail  male;  and  ifB.  should  not  attain  twen- 
ty ^thres^  then  upon  trust  for  whichtverofthetestator^s 
younger  grandsons  should  fi-st  attain  that  age^  for 
KfCf  with  like  remainder  to  his  sons,  with  remainder 
over.  After  diretiting  several  legacies  and  annui- 
ties  to  be^  paid  out  of  his  leasehold  estates  he  le- 
fueathsd  his  residuary  estate  {whidi  vududed  his 
leasehold  estatesj  to  his  seven  youngsr  grandsons^ 
skase  and  share  alike.  B.  attained  the  age  of 
twen^ikicee,  and  died  without  issue  in  1849*  By 
deed  dated  the  *29th  of  March,  1834,  reciting  that 
A.  by  his  will^  after  dsvuing  several  l^aeiest  had  be- 
quetihed  the  residue  of  his  property  comprising^ 
amongst  othermatterSf  certamleaseholdintsreststokis 
seven  younger  grandsons^  and  redting  that  C^oneof 
thetsUatOf^sgrcmdsonSt  was  entitled  under  this wHl  to 
a  seventh  share  oj  the  residuary  estate  of  A.^  eon- 
eistingy  among  otJker  matters^  of  the  lands  therdn- 
etfter  mentionedj  C  granted  0  D.  all  his  ssvsnth 
iuare  of  the  residuary  estate  of  A*^  and  inpartieu- 
larallhis  estate  and  interest  in  his  seventh  share 
o}  the  leasehold  estates  {which  were  sped fioaUy  enu- 
merated), **^and  all  the  estate  and  interest  of  him^ihe 
said  C\  therein  or  in  any  other  lands  which  were 


part  of  the  residuary  estate  of  the  saidA.^^  to  have 
and  to  hold  the  said  leaseholds^  **and  other  the 
share  which  the  said  C.  is  at  present  entiled  to  of 
any  lands  or  tenements^  or  any  other  property  part 
of  the  residuary  estate  of  A.^  unto  Z>.,  his  hdrSt 
&€. 

Held,  that  B.^s  contingent  reversionary  interest  in  the 
feedrnpU  estates  passed  under  the  deed» 

E.f  one  oj  A^s  gramdsons^  who  was  (he  soUdtor  em* 
ployed  to  prepare  the  deed  of  the  29tA  March,  1 834, 
purchasedfrom  D.  the  interest  which  he  took  under 
this  deed.  He  also  purchased  from  his  other  bro- 
thers their  respective  shares  in  the  residuary  estate 
0/  A,  A  petition  having  been  presented  to  the 
Landed  Estates  Court  by  a  judgment  ct  editor  of 
E.  jor  the  sale  of  E?s  lands^  induding  the  fee- 
simple  estates  devised  by  A,^  semble;  that  the  Court 
had  no  jurisdiction  to  dedare,  that  by  reason  of  the 
fiwid  0}  E,  in  the  preparation  of  the  deed  of  the 
29th  ofMarchy  1834,  the  reversionary  interest  of 
C  in  the  fee-simple  estates  did  not  pass  under  the 
deed. 

Jamms  Halpw,  by  his  will,  bearing  date  the  27th  of 
AjDgnst,  1814,  devised  all  his  lands  of  Johnstown, 
Enfield,  and  Goldblow,  in  the  county  of  Meath,  of 
which  he  was  therein  stated  to  be  seised  in  fee-simple, 
to  Andrew  Rorke  and  Jonathan  Lynch,  upon  trust,  to 
receive  the  issues  and  profits   until   the  testator's 
grandson,  James  H.  Rorke,  should  attain  the  age  of 
twenty-three  years,  and  in  the  meantime,  invest  and 
apply  them  in  the  manner  therein  mentioned;  and  as 
soon  as  his  said  grandson  should  attain  the  age  of  twenty- 
three,  then  to  convey  the  lands  to  him  for  his  life, 
with  remainder  to  his  first  and  other  sons  in  strict 
settlement,  with  power  to  James  H.  Rorke  to  jointure 
and  to  charge  the  lands  with  any  sum  not  exceeding 
£10,000  for  the  portions  of  younger  children;  and 
in  case  Jamfis  U.  Rorke  shuuici  not  attain  the  axe  of 
twenty-three  years,  then  to  whichever  of  the  testator's 
grandsons  should  first  attain  that  age,  for  life,  with 
like  remainder  to  his  sons,  and  with  remainder  over. 
After   bequeathing    several    legacies   and   annuities 
which  the  testator  directed  should  be  paid  by  his  ex- 
ecutors out  of  the  lauils  of  Newtown,  in  the  county 
of  Kildare,  and  Ballycam,  in  the  oonn^  of  Meath, 
he  directed  that  the  residue  of  his  property,  after  pay- 
ment  of  his  debts  and  legacies,  should  be  divided 
amongst  his  grandsons,  Kdmond,  John,  Andrew,  Lau- 
rence, Henry,  Gonstantina,  and  Patrick,  share  and 
share  alike,  such  shares  to  be  payable  to  them  respec- 
tively on  attaining  twenty-three  years  of  age.     And 
it  was  provided  that  whichever  of  them  should  be* 
come  entitled  to  the  Johnstown  e^ftate,  under  the  pre- 
vious limitations  should  have  no  share  of  the  residue 
of  his  said  property.    The  testator  further  empowered 
the  executors  and  trustees  to  sell  his  said  leasehold 
interests  in  the  lands  of  Newtown,  in  the  county  of 
Kildare,  Ballycarn,  iu  the  county  of  Meath,  and  Pos- 
sextown,  in  the  county  of  Meath,  and  dispose  of  them 
in  ikvour  of  any  of  his  said  grandsons  to  whom  he 
had  bequeathed  the  residue  of  his  estate,  and  the  said 
trustees  were  appointed  executors  of  his  wilL 

The  testator  died  in  181^,  and  his  will  was  proved 
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by  Andrew  Rorke,  the  elder,  one  of  the  execatore. 
The  eight  grandsons  of  the  testator  attained  the  age 
of  twenty- three  years;  and  the  eldest  of  them,  James 
Halpin  Rorke,  became  tenant  for  life  of  the  Johnstov\  n 
Btate  under  the  provisions  of  the  will. 

By  an  indenture,  bearing  date  the  29th  of  March, 
1834,  and  made  between  Andrew  Rorke,  junior,  of 
the  one  part,  and  his  father,  Andrew  Rorke  the  elder, 
of  the  other  part,  after  reciting,  *'  Whereas  James 
Halpin,  late  of  Johnstown  house,  in  the  county  of  Meath, 
Esq.,  in  or  about  the  Ist  day  of  July,  1815,  died, 
having  first  duly  made  and  published  his  last  will  and 
testament  in  writing,  bearing  date  the  27th  day  of 
August,  1814,  whereby,  after  devising  several  legacies, 
he  bequeathed  the  rest,  residue,  and  remainder  of  his 
property  com  pricing,  among^  other  matters,  certain 
leanebold  interest  in  the  counties  of  Meath  and  Kil- 
dare,  to  bis  seven  younger  grandsons,  share  and  share 
alike,  on  their  attaining  the  age  of  twenty-three  years, 
and  thereof  appointed  said  Andrew  Rorke  and  Jonathan 
Lynch,  since  deceased,  executors ; ''  and  reciting, 
*'  And  whereas  said  Andrew  Rorke,  junior,  is  under 
and  by  virtue  of  said  hereinbefore  recited  will,  as  one 
of  the  younger  grandsons  of  the  said  James  Halpin; 
deceased,  entitled  to  a  seventh  share  or  proportion  of 
the  residuaiy  estate  of  the  said  James  Halpin,  con- 
aisting,  among  other  matters,  of  the  towns,  lands,  and 
premises  situate  in  the  counties  of  Meath  and  Kildare 
hereinafter  mentioned,  and  the  rents,  issues,  and  profits 
thereof,  for  and  during  the  respective  terms  thereof  yet 
to  come  and  unexpired;"  and  reciting,  '*  And  whereas 
the  said  Andrew  Rorke,  junior,  hath  been  already 
paid  by  the  said  Andrew  Rorke  as  such  executor  as 
aforesaid,  a  sum  of  £700  on  account  of  bis  seventh 
share  or  proportion  of  the  said  residuary  estate,  and 
be,  the  said  Andrew  Rorke,  junior,  hath  now  pro- 
posed to  assign  and  make  over  unto  the  said  Andrew 
Rorke  all  his  right,  title,  and  interest  of,  in,  and  to 
his  said  seventh  share  or  proportion  of  the  said  reel- 
dnary  estate  of  the  said  James  Halpin,  at  or  for  the 
price  or  sum  of  £700,  to  which  the  said  Andrew 
Rorke  bath  consented  and  agreed;"  Andrew  Rorke, 
junior,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  sum  of  £700  paid  by  the 
said  Andrew  Rorke,  released  the  said  Audrew  Ilorke, 
his  heirs,  executors,  administratoiis,  and  assigns,  and 
bis  and  their  lands,  tenements,  hereditaments,  and 
personal  estate;  mid  '*also  the  estate  of  the  said 
James  Halpio,  of  and  from  all  claim  or  demand  what 
.soever,  for  and  in  respect  of  the  seventh  share  to 
which  the  said  Andrew  Rorke,  jamor^  \a  ai present 
entitled  of  the  residuary  estate  of  the  said  James  Hal 
pin,  deceased."  And  Andrew  Rorke,  junior,  did 
thereby,  according  to  the  estate  or  interest  of  him,  the 
said  Andrew  Riorke,  junior,  "therein,"  grant  onto 
the  said  Andrew  Rorke  "  All  that  and  those  the  se- 
venth share  of  biro,  the  said  Andrew  Rorke,  junior, 
of  and  in  the  residuary  estate  of  the  said  James  Hal- 
pin, deceased ;  and  in  particular,  all  the  estate  and  in 
terest  of  him,  the' said  Andrew  Rorke,  junior,  of  and 
in  his  seventh  shaire  of  the  lands  of  Newtown,  situatej 
in  the  parish  of  N^ewtown,  barony  of  and  county  of 
Kildare,  .and  of  and  in  the  lands  of  Ballycarn,  situate 
in  the  barony  of  Lower  Moyfenragh,  and  couoty'  of 
Meath,  and  !0t  and  in  the  lands  of  Fossextow^  aituate 


in  the  barony  of  Upper  Moyfenragh,  and  eoanty  of 
Meath  aforesaid,  and  all  the  estate  and  interest  of 
him,  the  said  Andrew  Rorke,  janior,  therein  or  in  any 
other  lands  which  were  part  of  the  residuary  estate  of 
the  said  Janes  Halpin,  deceased.  To  have  and  to 
hold  the  said  several  premises  in  the  counties  of  Metth 
and  Kildare,  and  other  the  share  which  the  said  An- 
drew Rorke,  jnn.  tf  at  present  entitled  to  of  any  lands  or 
tenements^  or  any  other  property  ptxrt  of  the  residuary 
estate  of  the  said  James  Halpin,  deceased,  as  one  of 
his  residuary  devisees  or  legatees,  onto  the  said  An- 
drew Rorke,  bis  bein,  isxecators,  administrators,  or 
assigns,  for  the  entire  estate  yet  to  come  therein,  for 
his  and  their  own  use  and  benefit."  And  the  inden- 
ture contained  a  covenant  by  Andrew  Rorke,  joDlor, 
that  he  had  not  incumbered  his  said  seventh  share  of 
the  residuary  estate  of  the  said  James  Halpin,  or  the 
said  lands  of  Newtown,  Ballycarn,  and  Possextowo, 
and  also  a  covenant  for  further  assurance,  and  to  re- 
lease the  said  Andrew  Rorke  as  such  executor  as 
aforesaid,  and  the  said  residuary  estate,  from  all  claisas 
of  him,  the  said  Andrew  Rorke,  junior,  for  or  in  re- 
spect of  same ;  and  the  sum  of  £700  was  endorsed  on 
the  back  of  the  said  deed  as  the  consideration  re- 
ceived by  Andrew  Rorke,  junior^  for  the  said  assign- 
ment. 

This  deed  was  prepared  by  John  Rorke,  the  owner 
in  this  matter,  who  was  himself  a  solicitor,  and  one 
of  the  grandchildren  and  residuary  devisees  of  James 
Halpin* 

By  another  indenture,  dated  the  26th  of  Jane,  1835, 
Andrew  Rorke  the  elder,  in  consideration  of  the  snoi  of 
£700,  assigned  to  John  Rorke  the  share  of  the  resi- 
duary estate  which  he  had  purchased  from  Andrev 
Rorke,.  junior. 

John  Horke  having  made  similar  purchases  of  the 
shares  of  his  other  b^x)thcfs,  became  entitled  to  the 
whole  of  tlte  residuary  estate  which  they  took  nnder 
the  will  of  James  Halpin. 

Andrew  Rorke,  junior,  died  in  the  year  1848,  bar- 
ing previously  made  his  will  and  codicil,  by  which  he 
disposed  of  all  the  property  ho  should  be  entitled  to 
on  the  death  of  bis  brother,  James  Halpin  Rorke, 
charged  with  £1000  for  his  son,  Andrew  Henry,  who 
was  at  that  time  a  minor,  about  16  years  of  age. 

Constantino  Rorke  died  in  the  year  1846,  intestate 
and  without  issue,  leaving  James  Halpin  Rorke,  his 
eldest  brother  and  heir-at-law  him  surviving.  James 
Halpin  Rorke  died  without  issue  on  4be  6th  of  Msjt 
1849^  and  by  his  will,  dated  tlie  same  year,  purported 
to  devise  the  lands  of  Johnstown,  Enfield,  and  Cold- 
blow,  to  Edmund  Rorke,  his  next  bi-other,  and  bei^ 
at-law« 

By  the  will  of  James  Halpin,  however,  all  the  limi- 
tations over  of  the  Johnstown  estate,  with  the  excep- 
tion of  those  to  the  children  of  James  Halpin  Rorke, 
were  to  take  effect  in  the  event  of  James  Halpin 
Rorke  dying  before  he  reached  the  age  of  twenty- 
three  yeara;  and  therefore,  as  he  attained4ho  age  of 
twenty^three,  and  died  without  issao,  these  limitations 
were  defeated,  and  the  fee-simple  jostates  passed  nnder 
the  rea&dnary  clause  of  the  will^  being  otherwise  nn- 
disposed  of. 

On  the  death  of  James  Halpin  Rorke  John  Borke 
^slaimed  the  Jbhnstowo  and  other  fee-simpld  esutei, 
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ooe-Mventh  in  his  own  right  and  the  remaiDing  siz- 
aevenths,  as  assignee  of  his  brothers.  Edmond  Rorke, 
OD  the  other  hand,  laid  claim  to  the  lands  as  devisee 
or  heir-at-law  of  James  Halpin  Rorke;  and  Lanrcnce, 
Henry,  and  Patrick  Korke  each  claimed  to  be  entitled 
to  one  seventh  of  the  lauds  as  residuary  devisees  in 
the  will  of  James  Halpin.  Litigation  bciug  threatened, 
by  a  deed  of  compromise,  bearing  date  the  8th  of 
July,  1850,  made  between  Edmund,  John,  Laurence, 
Henry,  and  Patrick  Rorke,  of  the  first  part,  Philip 
O^Reilly  of  the  second  part,  and  Michael  A.  Rorke  of 
the  third  part,  the  several  parties  of  the  first  part 
confirmed  the  lauds  of  Johnstown  to  John  Rorke,  and 
granted  the  said  lands  to  Philip  O'Reilly  upon  trust, 
that  Edmond  Rorke  should  receive  a  rcnt-chai  ge  of 
£240  per  annum  ont  of  the  lands;  and  that  Laurence, 
Henry,  and  Patrick  should  each  receive  a  rent-charge 
of  JS120  per  annum  out  of  the  lands;  and  subject  to 
these  several  rent-charges,  to  the  nse  of  Michael  A. 
Rorke  for  a  teim  of  1 000  years,  and  after  the  expi- 
ration thereof,  and  in  the  meantime,  to  the  nse  of 
John  Rorke,  his  heirs  and  assigns.  And  it  was  pro- 
vided that  the  rent-charge  of  £240  per  annum  should 
be  redeemable  on  payment  of  £4000,  and  that  each 
of  the  rent-charges  of  £120  per  annum  should  be  re- 
deemable on  payment  of  £2000;  and  the  trusts  of  a 
term  of  1000  years  were  declared  to  be  to  secure  the 
payment  of  the  said  rent-charges. 

Andrew  Henry  Rorke  was  not  a  party  to  thi^  in 
dentnre,  and  did  not  attain  the  age  of  twenty- one 
years  uutil  four  years  after  the  date  of  its  execution. 
However,  John  Rorke  continued  to  pay  him  £  1 20  per 
year  in  respect  of  his  share  of  the  residuary  estate  up 
to  the  date  of  the  filing  of  the  petition  in  this  matter. 

Id  Hilary  Term,  1857,  a  judgment  was  entered  by 
Thomas  Lloyd,  whose  executrix  was  the  petitioner, 
npoo  the  bond  of  John  Rorke,  bearing  date  the  1 1  th 
of  Joly,  1857,  in  the  penal  sum  of  £6000,  condi- 
tioned for  the  payment  of  £3000  and  interest,  which 
jndgoaent  was  registered  against  these  lands  as  a  sta- 
tutable mortgage  in  March,  1859* 

A  petition  for  sale  was  filed  in  the  Landed  Estates 
Court  on  the  28th  of  April,  1 860,  by  Maria  Isabella 
Staddert  upon  foot  of  this  judgment,  and  on  the  9th 
of  August,  I860,  the  conditional  order  for  sale  was 
made  absolute. 

When  the  title  to  the  lands  of  Johnstown,  Enfield, 
and  Coldblow  came  to  be  investigated  in  the  Landed 
Eatatea  Conrt  the  title  to  the  one-seventh  which  had 
belonged  to  Andrew  Rorke,  junior,  appearing  doubtful 
or  de^ctive,  Andrew  Henry  Rorke  was  called  upon  by 
notice  to  file  a  claim  if  he  had  any*  A  claim  was  ac- 
cordingly filed  on  bis  behalf;  and  the  matter  having 
been  argued  before  Judge  Longfield  the  claim  was  al- 
lowed, on  the  grounds  that  the  reversionary  interest 
of  Andrew  Rorke,  junior,  in  the  fee-simple  estates  of 
James  Halpin  did  not  pass  nnder  the  deed  of  the  29th 
of  March,  1834.  Judge  Longfield  was  of  opinion 
that  it  was  the  intention  of  Andrew  Rorke,  junior,  to 
dispose  of  his  interest  in  the  residu&iy  leasehold  es- 
tates merely;  but  that  John  Rorke,  the  purchaser, 
who  acted  as  solicitor  in  the  preparation  of  the  deed, 
fraaduiently  and  craftily  worded  the  deed  in  such  am- 
bigaoua  language  as  to  ioclude  the  contingent  estate 
in  remainder  in  the  lands  of  Johnstown,  Enfield,  and 


Coldblow,  which  was  not  intended  to  be  conveyed. 
It  was  therefore  ordered  that  the  petition  should  be 
dismissed  as  to  one-seventh  of  these  fee  simple  estates.* . 
From  this  order  of  Judge  Longfield  Michael  A.  F. 
Stnddert  and  Maria  Isabella  Stnddert,  otherwise  Lloyd, 
his  wife,  the  petitioner,  now  appealed. 

Brewster,  Q  C,  (with  F.  W.  Walsh,  Q.C.,  and 
Leech)  for  the  appellants.  No  question  has  been  raised 
in  this  case  except  as  to  the  reversionary  interest  of 
Andrew  Rorke,  junior,  in  the  seventh  of  the  fee  sim- 
ple estates  of  James  Halpin ;  and  we  insist  that  John 
Rorke  acquired  a  perfect  title  to  this  nnder  the  deed 
of  the  29th  of  March,  1834.  The  deed  grants  in 
terms  all  the  estate  of  Andrew  Rorke,  junior,  in  the 
lands  specifically  mentioned,  and  ''  in  any  other  lands 
which  were  part  of  the  residuary  estate  of  the  said 
James  Halpin,  deceased."  Now,  incontrovertibly, 
these  lands  in  question  formed  part  of  the  residuary 
estate  of  James  Halpin,  and  therefore  the  interest  in 
them  passed  nnder  the  deed.  As  to  the  efiect  of 
general  words  in  the  operative  part  of  a  deed  it  is 
only  necessary  to  refer  to  the  following  authorities : — 
Walsh  V.  Trevanion  (16  Sim.  178);  Drew  v.  Lord 
Norhury  (3  Jon.  &  Lat.  267) ;  In  re  Oardiner  (1 1  Ir. 
Ch.  Rep.  519);  Johnson  v.  Webster  (4  De  G.  M*N. 
&  6.  474)  which  shows  that  prima  facie  when  a 
person  conveys  or  settles  an  estate  he  means  to  in- 
clude in  the  conveyance  every  interest  he  can  part 
with  and  which  he  does  not  except  Doe  d.  Pell  v. 
Jefjes  (1  Bar.  &  Ad.  593);  MtU  v.  HtU  (3  H.  of  L. 
Ca.  847);  Reade  v.  Ai-mstrong  (7  Ir.  Ch.  Rep.  375); 
Carter  v.  Patmsr  (1  Dr.  &  War.  722;  s.  a  1  Ir.  Eq. 
Rep.  289);  Slack  y.  Royae  (12  Irish  Chancery  Re- 
ports, 246).  As  to  the  question  of  fraud  on  the  part 
of  John  Rorke,  in  the  preparation  of  this  deed,  that 
point  cannot  be  entertained  in  this  suit.  A  pnrchasbr 
under  an  execnted  deed  must  be  made  a  defendant  in 
any  proceeding  taken  to  set  It  aside,  and  if  the  re- 
spondent here  thinks  that  he  can  make  any  such  case, 
he  must  file  an  independent  bill  in  this  Court  for  tha 
purpose.  [The  Lord  Chancellor — Certainly.  The 
only  question  before  us  is  the  construction  of  the  deed. 
The  Lord  Justice  of  Appeal — That  is  the  only  point 
we  can  now  entertain]. 

Serjeant  Sullivan  (with  Andrews,  Q.C.,  and  Henry 
Fitzgiuhon)  in  support  of  the  order  of  Judge  Longfield. 
In  the  first  place  we  maiutain  that  there  are  words  in 
this  deed  of  the  29th  of  March,  1 834,  which  prevent 
this  reversionary  interest  in  ihe  fee  simple  estates 
from  passing  to  Andrew  Rorke.  Turning  to  the  will 
of  James  Halpin,  we  find  that  the  testator  first  dis- 
poses uf  hid  fee  simple  estates  of  Johnstown,  Enfield, 
and  Coldblow;  then  makes  provision  for  the  payment 
of  a  number  of  legacies  and  annuities;  and  lastly, ' 
directs  his  leasehold  property  of  Newtown,  Ballycarn, 
and  Possextown,  to  be  distributed  amongst  his  seven 
younger  grandsons.  This  leasehold  interest  which  is 
so  disposed  of  is  alluded  to  in  the  will  as  the  residue 
of  the  testator's  estate.  Now  this  indenture  of  March, 
1834,  recites  the  will  of  James  Halpin,  and  states 
that  after  devising  several  legacies  the  testator  be- 
queathed the  residue  and  remainder  of  his  property, 
comprising,  among  other  matters,  certain  leasehold 

•  In  re  Jtorkt'i  uiaU  (18  Ir.  Cb.  Rep.  86S). 
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ioterests  in  the  coanties  of  Meath  and  Rildare  to  his 
Mven  yooDger  grandsons,  and  that  Andrew  Rorke, 
junior,  is  nnder  that  will  entitled  to  a  seventh  share 
or  proportion  of  the  residuary  estate  of  James  Halpin, 
consisting,  among  other  matters,  of  the  lands  in  the 
connties  of  Meath  and  Kildare  thereinafter  mentioned, 
and  the  profits  thereof  during  the  respective  terms  yet 
to  come.  But  what  is  the  residnary  estate  referred 
to?  The  leasehold  estates  are  the  only  ones  referred 
to  as  the  reudne  of  the  testator's  estates  in  the  will, 
and  it  is  hut  natural  that  the  word  ''  residue'*  shoald 
be  used  in  the  same  sense  in  both  instruments.  What 
again,  are  **  the  lands  in  the  counties  of  Meath  and 
Kildare  hereinafter  mentioned"?  The  only  lands 
apedfically  named  from  beginning  to  end  of  the  deed 
was  the  leasehold  estates  of  Newtown,  Ballycam,  and 
Po8sextown«  which  are  carefully  and  accurately  de- 
scribed in  the  operative  part  of  the  deed.  Not  one 
word  occni-8  in  it  that  can  fiiirly  be  referred  to  the 
fee  simple  estates,  and  it  is  plain  that  Andrew  Rorke, 
juiiiur,  never  intended  by  this  deed  to  part  with  any 
claim  or  r'ght  to  them.  But  we  find  in  this  deed 
still  stronger  internal  evidence  that  the  leasehold  lands 
were  the  only  subject  of  the  grant.  After  acknow* 
ledging  the  receipt  of  £700  from  Andrew  Rorke,  the 
elder,  the  executor,  on  account  of  the  one-seventh 
share  of  the  residnary  estate,  Andrew  Rorke,  junior, 
in  conaideration  of  a  snm  of  £700,  releases  Andrew 
Rorke,  the  elder,  and  the  estate  of  James  Halpin  from 
all  claim  or  demand  in  respect  of  "  the  seventh  share 
to  which  the  said  Andrew  Rorke,  junior,  is  at  present 
entitled  of  the  residnary  estate  of  the  said  James 
Halpin,  deceased."  Again,  when  we  come  to  the 
habendum  we  read  "  to  have  and  to  hold  the  said 
several  premises  in  the  counties  of  Meath  and  Kildare 
and  other  the  share  which  the  said  Andrew  Rorke, 
junior,  is  at  present  entitUd  to^  of  any  lands  or  tene- 
ments or  any  other  property  part  of  the  residnaiy 
estate  of  James  Halpin,  deceased,  as  one  of  his  resi- 
duary devisees  or  legatees."  In  the  clause  whereby 
the  executor  is  released,  the  words,  "  the  share  to 
which  the  said  Andrew  Rorke  is  at  present  entitled," 
can  only  refer  to  the  leasehold  interests,  and  can  it  be 
reasonably  argued  that  it  was  the  intention  of  the 
parties  that  in  the  habendum  the  very  same  words 
should  have  a  different  meaning?  The  only  worrls 
that  can  be  construed  as  sufficiently  large  in  their 
signification,  to  pass  the  contingent  reversionary  inte- 
rest in  the  fee  simple  estates,  are  those  occurring  in 
the  estate  clause  of  the  deed.  But  general  words  in 
the  operative  part  of  deeds  have  been  often  held  to 
be  controlled  in  their  meaning  by  the  recitals.  In 
ChUdete  v.  Eardley  (28  Beav.  648)  a  mother  had  a 
power  of  appointment  over  a  fund  in  favour  of  her 
children,  and  which  in  default  of  appointment  was 
dlvisable  equally,  the  share  of  the  daughters  to  vest 
at  twenty-one  or  marriage.  She  had  one  son  and 
one  daughter,  and  on  the  marriage  of  her  son  she 
appoint^  to  him  a  moiety  of  the  fund.  The  settle- 
ment recited  that  he  was  entitled  to  this  moiety,  and 
was  abo  contingently  entitled  to  the  other  moiety  m 
the  event  of  his  sister  dying  unmarried  nnder  twenty- 
one,  and  it  further  recited  an  intention  to  setUe  a  moiety 
of  the  f^nd  appointed,  and  '*  all  other  his  part,  share, 
and  interest,  as  well  vested  as  contingent,"  in  the 


trust  funds.  The  daughter  attained  twenty-one  tnd 
died,  and  the  mother  afterwards  appointed  the  residne 
of  the  fund  to  her  ^on.  and  it  was  held  that  this 
residue  did  not  pass  under  the  settlement  Again,  in 
Irt  re  Wrights  trusts  (15  Beav.  367)  the  words,  "all 
other  his  per-onai  estate  and  effects  whatsoever  or 
whensoever,  of  or  belonging,  or  due  or  owing  to  him,^ 
in  a  deed  of  assignment  were  not  considered  to  convey 
a  contingent  reversionary  interest  in  a  legacy.  Similar 
principles  are  to  be  found  in  Pope  v.  Whitcomhe  (3 
Rnsa.  124)  and  Moore  v.  Magrath  (Cowp.  9).  In 
the  latter  case  a  grant  of  certain  land^  wminatm, 
together  with  *'all  other  his  lands,  tenements,  and 
hereditaments  in  the  Kingdom  of  Ireland,"  was  held 
not  to  pass  any  lands  of  the  grantor  in  Ireland  except 
those  specific^ly  mentioned.  Lord  Mansfield  stating 
that  it  was  veiy  common  to  put  into  deeds  a  sweeping 
clause,  and  that  the  use  and  object  of  it  in  general 
was  to  guard  against  any  accidental  omission ;  bnt  that 
in  such  cases  it  was  meant  to  refer  to  estates  or  things 
of  the  same  nature  and  description  with  tbose  which 
had  been  already  mentioned. 

A  qnestion  has  been  raised  as  to  the  jurisdiction  of 
the  Landed  Estates  Court  to  set  aside  a  deed  oo 
account  of  fraud,  incidenUlly  to  a  proceeding  in  that 
Court,  without  directing  an  independent  suit  to  be 
instituted  in  the  Court  of  Chancery.  The  37tb  sec- 
tion, however,  of  the  Landed  Estates  Court  Act  (*il 
ft  22  Vic,  c  72)  gives  to  that  Court  "  all  the  power, 
authority,  and  jurisdiction  of  a  Court  of  Eqnitj  in 
Ireland,''  and  it  is  the  practice  of  that  Court  to  set 
aside  deeds  in  the  course  of  an  ordinary  snit  for  sale. 
-^Ronayn^s  estate  (13  Ir.  Ch.  Rep.  444). 

Assuming,  for  the  sake  of  argument,  that  the  words 
of  the  deed  were  sufficient  to  pass  the  fee  simple 
estates,  it  is  a  purchase  of  a  reversionary  interest,  and 
the  purchaser  must  be  prepared  to  show  that  the  fall 
value  was  given  for  it. — Bromley  v.  Smith  (*<26  Beav. 
644).  It  is  quite  immaterial  alflo  that  the  vendor 
was  a  person  of  mature  age  who  understood  the  trae 
value  of  the  property.  Kor  will  the  fact  of  the  re- 
version being  dependent  on  contingencies  that  do  not 
admit  of  estimation  by  an  actuary,  relieve  the  pnr- 
chafer  from  the  onus  of  showing  that  fair  value  was 
given.— roifto*  V.  Stanifortii  (1  John,  ft  Hem.  484); 
Peacocky. Emns  (16  Ves.  512);  Boothby  v.  Boothbg 
(15  Beav.  212);  Salter  v.  Bradshaw  (2b  Beav.  161); 
Tottenhtm  v.  Green  (32  L.  J.  N.  S.  Cb.  201). 

It  is  highly  improbable  that  Andrew  Rorke,  jnnior, 
knew  that  he  had  a  contingent  interest  in  Johnstown 
and  the  other  fee  simple  estates  under  James  Halpio^s 
will.  The  will  was  obt»corely  drawn,  and  no  one 
without  a  knowledge  of  law  would  be  aware  that  the 
undisposed  of  interests  in  the  lands  of  which  the  tes- 
tator had  made  but  partial  di  positions,  would  pass 
nnder  the  residuary  clause.  At  the  time  of  the  exe- 
cution of  this  deed,  too,  James  tialpin  was  stiil  alive, 
and  having  atUined  the  age  of  twenty-three  was  in 
possession  of  the  fee  simple  estates.  It  is  plain  that 
John  Rorke,  who  was  a  solicitor,  knew  the  sctnal 
rights  of  the  parties,  and  framed  the  deed  in  such  a 
manner  aa  to  include  this  contingent  interest.  It  u 
also  evident  that  his  brothers  had  not  the  uaost  remote 
suspicion  of  their  rights  in  conneaion  with  the  fee 
simile  estates,  and  that  John  Rorke  knowing  this  wis 
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afraid  that  his  pnrchases  woald  not  be  upheld  in  a 
Goart  of  Eqoitj ;  otherwitie,  why  woold  he  have  given 
BO  large  a  snm  as  J612,000  to  indace  his  brothers  to 
join  in  the  deed  of  compromise  of  July,  1850. 

Andrews^  Q.C,  on  the  same  side. — With  regaid 
to  the  construction  of  the  deed  of  the  29th  of  March, 
1834,  the  law  as  to  general  words  in  a  deed  is  ex- 
pressed dearly  in  Davidson's  Precedents,  voL  1,  p. 
85  (3rd  edit.),  ''  If  general  words  be  preceded  by  a 
spedfication  or  enameration  of  particnlarb,  the  general 
words  will  not  be  oonstmed  to  signify  anything  of  a 
bi^ier  order  or  more  importance  than  what  is  before  ox- 
preased.'*  Batin  the  present  case  the  granting  part  of  the 
deed  ennmerates  specifically  the  leasehold  estates,  and 
therefore  the  general  words  of  the  '*  all  the  estate  " 
danse  cannot  pass  any  interest  in  the  fee  simple 
estates.  General  words  also  most  be  controlled  by 
the  recitals  in  a  deed. — Lmdo  y.  Linda  (1  Beav. 
496) ;  Doe  d.  Meyrkk  r.  Meyrick  ( 1  Cr.  &  Jer.  223) ; 
Gray  V.  Earl  of  Limerick  (1  De  Q.  <&  Sm.  370); 
PotU  ▼.  Patta  (1  H.  of  L.  Oa.  67);  Burton's  Beid 
Property,  p,  179.  To  pass  a  reversion,  the  lands  must 
be  described  with  strict  accuracy.  Davidson's  Pre- 
cedent's, ToL  1,  p.  83.  A  grant  of  all  a  man's 
estates  in  possession  will  not  pass  a  reversion;  but 
here,  in  both  the  dause  of  release  and  the  habendum^ 
the  words,  *'  at  present  entitled  to,"  are  used  in  re- 
ference to  the  share  of  Andrew  Rorke,  junior,  in  the 
residuary  estate  of  James  Halpin,  and  consequently 
no  contingent  reversionary  interest  can  be  held  to  be 
conveyed  by  this  deed. 

As  to  dealing  with  an  expectant  heir  for  his  rever- 
sion, Edwards  v.  Burt  (2  De  G.  M'N.  &  G.  55) ;  and 
Alborough  v.  Tyne  (7  GL  &  Fin.  437)  may  be  men- 
tioned in  addition  to  the  case?  abready  cited. 

F.  W.  Wakh,  Q.O.,  m  reply.— The  only  point  to 
be  considered  in  this  case  is  the  construction  of  the 
deed  of  March,   1834.    The  other  questions  raised 
cannot  be  discussed  or  determmed  in  the  present  suit. 
Great  stress  has  been  kid  on  the  words  **  at  present 
entitled  to"  in  the  dause  releasing  the  executor  and 
in  the  habendum.    The  deed  has  a  two-fold  aspect; 
a  receipt  for  the  £700  already  paid  to  Andrew  Rorke, 
junior,  by  the  executor  out  of  the  residuary  estate, 
and  a  sale  of  all  the  interest  of  Andrew  Rorke,  junior,  i 
in  the  rest  of  the  residuary  estate  for  a  further  sum  of 
JE700.    Therefore,  the  contract  to  sell  ail ''  the  said  i 
residnary  estate"  cannot  include  that  portion  of  the  ' 
residuary  estate  which  has  been  abready  paid,  and  in  , 
consequeuce  must  refer  to  any  other  estate  or  interest  \ 
that  Andrew  Bonrke,  junior,  had  in  the  hinds  devised  , 
or  bequeathed  by  the  will  of  James  Ualpin.     But 
both  in  the  granting  part  of  the  deed  and  in  the 
habendum  we  have  laugnage  clearly  directed  to  the 
coutingent  reversionary  iuterest  in   the   ice   simple 
estates.     After  granting  the  intei-est  iu  the  leasehold 
esutes  of  Newtown,  Ballycani,  and  Possextown,  the 
deed  proceeds  to  grant ''  all  the  estate  and  interest  of 
him  the  said  Andrew  Rorke,  jouior,  therein,  or  in  any 
ether  iande  which  were  part  of  the  residuary  estate  of 
the  said  James  Halpin,  deceased,  to  have  and  to  hold 
the  said  several  premises  in  the  counties  of  Meatb  and 
Kildare,  and  other  the  share  which  the  said  Andrew 
Rorke,  junior,  id  at  present  entitled  to  of  any  lauds  or 
ttfucmeuta  or  any  other  property  pait  of  the  residuary 


estate  of  the  said  James  Halpin,  deceased,  as  one  of  his 
residuary  devisees  or  legatees,"  &c.  But  what  are  these 
"  other  lands  of  the  residuary  estate  of  James  Halpin," 
and  this  '*  other  the  share  of  Andrew  Rorke,  junior, 
of  any  lands  or  tenements,  or  other  property  part  of 
the  residuary  estate  of  James  Halpin?  "  No  other 
lands  were  devised  or  bequeathed  by  the  will  of  James 
Halpin  except  the  leasehold  estates  of  Newtown,  Bal- 
lycam,  and  Possextown,  and  the  fee  simple  estates  of 
Johnstown,  Enfield,  and  Goldblow.  Therefore,  the 
deed  evidently  was  meant  to  pass  the  reversionary 
interest  in  the  fee  simple  estates  as  wdl  as  the  interest 
in  the  leaseholds.  As  to  the  question  of  ihe  value  of 
this  reversionary  interest,  it  was  of  but  trifling  value 
at  the  time  of  the  execution  of  the  deed. 

If,  indeed,  there  was  any  doubt  as  to  what  passed 
by  the  deed,  the  grant  must  be  construed  as  strongly 
as  possible  agunst  the  grantor. 

The  Lord  Chancsllor. — Whatever  may  have  been 
the  intention  of  the  parties  to  this  deed  of  the  29tb 
of  March,  1834,  it  appears  perfectly  clear  to  me  that 
the  reversionaiy  unterest  of  Andrew  Rorke,  junior,  in 
the  fee  simple  estates  devised  by  the  will  of  James 
Halpin,  was  conveyed  to  his  father,  Andrew  Rorke, 
by  this  deed.  If  prima  facie  the  language  of  the  deed 
had  been  only  applicable  to  the  leasehold  estates,  the 
occurrence  of  general  operative  words  in  the  granting 
part  might  have  been  controlled  by  reference  to  the 
recitals.  However,  there  is  here  a  grant  of  the'inte- 
rest  of  Andrew  Rorke,  junior,  in  the  leasehold  estates 
which  are  specifically  mentioned,  and  "  in  any  other 
lands  which  were  part  of  the  residuary  estate  of  the 
said  James  Halpin."  And  we  find  that  no  other 
lands  formed  part  of  the  residuaiy  esute,  except  the 
fee  simple  esutes  of  Johnstown,  Enfidd,  and  Cold- 
blow. 

The  case  must>  therefore,  be  remitted  to  the  Landed 
Estates  Court,  with  a  dedaration  that,  according  to 
the  true  construction  of  the  deed  of  the  29th  March, 
1834,  the  one  undivided  seventh  part  or  share  of  the 
fee  simple  lands  of  Johnstown,  Enfield,  and  Coldblow, 
passed  to  Andrew  Rorke,  the  elder. 

The  LfOiio  Justice  of  Appeal. — I  think  the  order 
of  the  Court  below  must  be  reversed.  If  I  were  to 
confine  my  attention  to  the  redtals  in  this  deed  I 
might  have  some  doubt  as  to  whether  the  parties 
purposed  to  deal  with  the  reversionary  interest  in  the 
fee  simple  estates,  but  when  I  come  to  the  granting 
part,  1  find  that  this  property  was  intended  to  pass. 
It  is  only  necessary  to  refer  to  the  words  of  the  grant 
i;sdf: — *'  All  that  and  those  the  seventh  share  of  him 
the  said  Andrew  Rorke,  junior,  of  and  in  the  residuary 
estate  of  the  said  James  Halpin,  deceased;  and  in 
particular  all  the  estate  and  interest  of  him  rhe  saiJ 
Andrew  Rorke,  junior,  of  and  in  his  seventh  share 
of  the  binds  of  Newtown,"  &c.,  which  are  there  de- 
scribed, ''  and  all  the  estate  and  interest  of  him  the 
said  Andrew  Rorke,  junior,  therein  or  in  any  other 
lands  which  were  part  of  the  residuary  estate  of  the 
said  James  Ualpin."  If  the  respondents  are  right  in 
theur  cousu'uciion,  we  must  expunge  these  words  or 
give  them  no  meaning  whatsover.  Again,  in  the 
habendum^  the  grantee  is  to  hold  ^  the  said  several 
premises  in  tbe  counties  of  Meath  and  Kildare,  and 
i4her  the  share  which  the  said  Andrew  Rurke,  junior. 
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i»  at  present  entitled  to  of  any  lands  and  teneroents* 
Of  any  other  property  part  of  the  residuary  estate  of 
the  said  James  Halpin.**  We  cannot  noUify  the 
effect  of  rheee  wonls,  and  therefore  the  order  of  the 
Landed  £state»  Coorfr  cannot  be  upheld. 

Order  below  reversed.    411  parties  to  bear  their 
oum  costs  of  the  appeal. 


Court  of  aoeett'9  »tnr|>* 

CReported  by  WUlUua  Wbodlock,  Esq.,  BarUtCMt-Uw.l 
COQHLAN,  APPELLANT,  LoRT>  LtSMORE,    KESPONDEST. 

January  29. 


Fishery  Appeal^Staiute  26  *  2T  Vie.  c.  1 14— 7n- 
jury  to  navigation^Right  of  the  Crown  to  be  heard 
on  argument  of  appeal 

In  appeals  under  Vu  26  ^  27  Vic  c.  1 14  ^^<5  Crown 
has  a  right  to  appear  and  be  heard  upon  the  ques- 
tion of  the  weir  condemned  by  the  Commissioners 
bang  an  injury  to  navigation.  Diasentiente^  Hayes, 

Tnis  was  an  appeal  under  the  Irish  Fisheries  Act,  26 
&  27  Vic.  a  114.  The  Commissioners  had  found 
against  a  weir,  the  property  in  which  was  claimed  by 
the  appellant,  both  upon  grounds  of  title  and  also 
upon  the  ground  that  it  was  an  injury  to  navigation. 
Upon  the  hearing  of  the  appeal  the  Solicitor- General 
claimed  to  be  heard  on  behalf  of  the  Crown  to  support 
thedeci.^ion  of  the  Commissioners  upon  the  navigation 
point.     This  claim  was  resisted  by  the  appellant. 

The  Solicitor- General  and  Barry ^  Q.C.,  appeared 
for  the  Crown. 

Brewster,  Q.C.,  and  Tandy  for  the  appellant 

Shaw,  Q.C,  for  the  respondent. 

Lefboy,  C.J.— The  majority  of  the  Court  are  of 
opinion  that  the  Crown  has  a  right  to  intervene  for 
the  purpose  of  upholding  this  decision.  The  object 
of  the  Act  is  two  told:  first,  to  enable  individuals  to 
assert  their  rights  through  the  medium  of  this  body. 
The  Crown  has  a  duty  on  behalf  of  the  public  to 
maintain  the  decision,  inasmuch  as  it  gives  to  the 
Crown  a  ready  mode  of  abating  the  nuisance  which 
it  is  of  importance  to  the  public  should  be  abated  as 
quickly  and  completely  as  possible,  not  to  leave  the 
Crown  to  institute  a  new  proceeding;  and  it  is  one  of 
the  great  objects  of  the  Act  to  maintain  the  rights  of 
the  public  to  act  through  the  prerogative  of  the  Crown 
as  a  royal  trustee,  to  exercise  the  rights  of  navigation 
to  the  utmost  extent  On  these  grounds,  therefore, 
so  far  as  lean  speak  them,  the  opinion  of  the  majority 
of  the  Court  is  to  allow  the  Crown  to  appear  and  de- 
fend this  application. 

0' Brisk,  J — I  concur  on  the  ground  that  it  is  a 
public  right;  and  this  decision  gives  them  a  remedy 
and  a  riglit  which  they  would  not  otherwise  have. 
With  regard  to  the  case  put  by  Mr.  Tandy,  that  here 


there  is  a  respondent,  I  think  if  they  have  a  right  to 
interfere  in  one  case  they  have  a  right  to  interfere  in 
another,  for  they  do  it  on  the  same  prindple  in  both 
cases,  of  shewing  that  the  proceedings  oogbt  to  be 
sustained.  The  not  appearing  belpw  would  not  bene- 
fit the  owners  of  the  weirs  below.  The  Crown  would 
have  had  no  interest  in  appearing  below;  bot  where 
we  have  a  decision  of  a  tribunal  declaring  a  pablic 
question,  surely  the  duty  b  cast  on  them,  if  thej  think 
fit,  to  be  heard  in  sustaining  them. 

Hates,  J. — I  do  not  hesitate  to  say  I  most  be 
wrong  in  the  conclusion  at  which  I  have  anived  as 
the  other  members  of  the  Court  differ  from  me,  bat  I 
am  bound  to  state  the  grounds  of  my  decision.  I  find 
a  statutable  jurisdiction  created;  and  in  answer  to  a 
question  which  I  put  I  am  informed  that  the  rights  of 
the  Crown  are  not  barred  or  interfered  with,  and  that 
the  Crown  is  wholly  independent  of  the  enactments  in 
this  statute.     Well,  here  we  have  a  statutable  joris- 
diction,  a  decision  made,  and  an  appeal.  For  the  par- 
pose  of  that  appeal  we  learn  that  two  parties  appear, 
one  who  complains  of  the  decision,  and  another  who 
has  appeared  below,  who  has  made  himself  active 
hitherto,  and  now  undertakes  before  this  Court  to  sos- 
tain  the  decision  of  the  Commissioners.     It  ia  said 
that  the  Crown  has  a  duty  to  perform.    If  it  has,  it 
has  been  hitherto  rather  oblivious  of  that  duty.    It  is 
hard  that  the  Crown  should  be  permitted  to  ioterfere 
against  the  appellant.    It  is  said  that  the  Crown  in- 
tends only  to  inteifere  in  the  public  part  of  the  cas& 
It  has  ia  my  judgment  no  more  right  to  interfere  than 
in  a  dispute  about  a  road  which  two  parties  have  de- 
termined to  settle  between  themselves.    It  woald  be 
very  mischievous,  in  my  judgment,  if  the  Crown  were 
to  be  permitted  to  interfere  when  and  where  it  likes. 

Fitzgerald,  J. — I  agree  with  the  majority  of  the 
Court  that  the  Solicitor- General  should  be  heard  on 
the  preliminary  point  and  on  the  point  of  the  weir 
being  illegal  as  interfering   with   navigation.    The 
ground  on  which  I  think  it  ought  to  appear  is,  that  in 
navigable  rivers  the  whole  of  the  property  is  vested 
in  the  Crown,  as  a  royal  trustee,  for  public  purposes. 
In  the  6th  section  I  find  a  duty  cast  on  the  Commis- 
sioners, that  they  shall  abate  and  remove  all  fiied 
nets  that  are  injurious  to  navigation.  There  is  a  pub- 
lic duty  to  perform  in  reference  to   a  public  right; 
to  protect  the  public  right  of  navigation.    The  Com- 
missioners have  proceeded  to  inquiro  whether  the  weir 
in  this  case  is  injurious  ^to  navigation,  and  they  have 
pronounced  judgment  '  It  appears  to  me  that  that  is 
the  very  judgment  which  the  Crown  ought  to  be  pe^ 
mitted  to  support,  it  being  a  judgment  affecting  Grown 
property  as  trustee.     It  seems  to  me  that  that  is  a 
case  in  which  we  ought  to  hear  the  Crown.    I  may 
observe  that  in  ordinary  cases  where  proceedings  are 
taken  on  account  of  a  public  nuisance,  though  it  is 
true  that  a  private  individual  may  be  prosecutor,  jet 
the  proceeding  is  in  the  name  of  the  Crown,  and  the 
Crown  can  intervene  at  any  moment 
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CoUKJOli   JjnPBXAMT,   LoRD  LbMORX,   BHPOKDIIIT*— 

FdHmary  U 

Fiskmjapp^al^S^  26  ^27  Vic.  c  U4:^Bvidmc$ 
-^Short-hand  writer^*  noUa. 

In  an  appeal  under  <t  26  jr  27  Vic  e*  l.l4,Jbeld  l^ 
Lefroy^  C.J^  and  Fitzgerald^  •/.,  thaftht  Court 
ehoidd  not  look  beyond  the  facte  ^tedi  in  the  case 
submitted  by  the  Commianonere^  or  go  info  the 
^art-hand  writer^a  natea  of  the  evidenoe  adduced 
btforetheuk 

Per  Hayeay  J.— Thai  the  Court  ahould  took  to  thoae 
notea  emd  decide  upon  the  evidence^  not  merely  upon 
the  eaae  atated. 


Per  O^Brien,  J.^That  the  OouH  might  loolf  to  the 
natea  for  the  purpoae  of  aacertaimng  vhether  there 
waa  evidenoe  of  any  particular  fact  atated  in.  the 
caacy  or  whether  any  fact  had  been  omitted  Jrom 
the  caae,  but  not  for  t/i«  purpoae  of  weighing  the 
evidence  given  on  oppoaite  aidea^ 

In  this  appeal  the  Commissioners  in  the  case  stated 
bj  them  stated  that  thej  had  the  notes  of  the  evi- 
dence addnced  before  them  taken  by  a  short  hand 
vriter,  and  were  ready  to  produce  them  if  the  Court 
required  them  to  do  so.  Counsel  for  the  appellant 
now  insisted  that  the  Court,  should  require  the  pro- 
duction of  the  notes  and  go  into  the  whole  of  the  evi- 
dence. Counsel  for  the  respondent  argued  that  the 
Conrt  should  confine  itself  to  the  facta  stated  upon  the 
case  itself. 

The  same  coansel  appeared  as  in  the  case  last 
abore  given. 

Fn20£RALD,  J — The  question  at  present  is,  whe- 
ther the  parties  are  to  be  at  liberty  to  refer  to  the 
notes  of  the  evidence  taken  by  the  short-hand  writer, 
and  the  allegation  on  which  the  appellant  bases  bis 
application  for  using  the  notes  is,  on  the  passage  in 
the  case  submitting  to  the  Court  whether  they  should 
furnish  the  judges  with  a  copy  of  the  notes,  ic  They 
have  ^ven  tlieir  decision  and  the  reasons  therefor, 
and  submit  whether  they  should  furnish  the  notes.  I 
think,  therefore,  that  it  is  a  mistake  to  say  that  the 
notes  are  incorporated  with  the  case.  The  Commis- 
sioners very  properly  offered  to  do  it,  but  the.  case  be- 
fore QS  b  simply  an  appeal  on  the  special  case.  There 
is  no  case  made  before  ns  to  send  back  the  case  to  the 
Commissioners  for  amendment.  The  contention  on 
the  part  of  the  appellant  is,  that  she  shall  be  at  liberty, 
by  her  coansel,  on  the  argument  of  the  case  to  refer 
to  the  notes  and  bring  before  us  the  evidence,  which 
was  before  the  Commissioners.  In  my  judgment  that 
cannot  be  done,  and,  I  think,  for  obvious  reasons.  If 
one  was  to  deal  with  conjectures,  we  might  think  that 
the  Legislation  intended  that  this  appeal  should  be  in 
the  nature  of  a  rehearing  on  the  materials  which  the 
Commissioners  had  before  them ;  bat  if  that  was  the 
intention  of  Parliament,  Parliament  has  not  so  ex- 
pressed it,  and  one  mast  go  on  the  language  of  the 
Act.  What  the  Act  says  is,  that  the  Commissioners 
shall  be  reqnured  to  inquire  into  certain  particulars, 
and,  amongst  others,  whether  particular  weirs  are,  in 
their  jodgment,  obstacles  to  navigation;  and  it  says 


that  they  shall  give  notice  to  the  parties  and  hear  the 
evid(9nce;  and  then  it  gives  a  right  of  appeal     It  ts 
stated  expressly  in  the  1 4th  section  that  the  appeal  is 
to  be  on  a  special  case,  and  the  section  provides  what 
the  case  is  to  contain.     It  shall  be  settled  by  the 
Commissioners ;  and  the  appeal'  shall  be  by  a  special 
case,  stating  the  fiicts  and  the  grounds  of  their  deci- 
sion.    It  is  well  settled  that  the  facts  established  in 
the  case  do  not  mean  the  evidence  given  in  it.   There 
may  have  -  been  fifty  witnesses  examined  before,  the 
Commisijioners,  not  one  of  whom  they  believed ;  and 
there  may  have  been  the  evidence  of  half  a  dozen  of 
witnesses  to  establish  a  single  fact.     I  may  etideavonr 
to  iltustrate  this  case  by  a  reference  to  the  Registry 
of  Voters  Act ;  and  I  recollect  well  in  the  case  of  the 
Dnbliii  fVeemen  it  was  contended  on  the  one  hand 
that  we  should  go  into  the  evidence  which  was  given 
before  the  revising  barrister;  and  on  the  other,  that 
we  were  bound  by  the  conclusion  at  which  he  had  ar- 
rived; and  though  perhaps  if  I  had  gone  into  the  evi- 
dence I  would  have  come  to  a  different  conclusion 
from  his,  yet  I,  for  one,  felt  that  I  was  bound  by  his 
conclusion.     Well,  it  is  said  in  the  Act  that  these 
three  Commissioners  shall  state  the  facts.     By  that  I 
understand  that,,  judp^ing  by  all  before  them,  the  de- 
meanour of  the  witnesses  and  other  matters,  they 
shall  find  such  facts  as  they  deem  proved.    Otherwise 
there  Is  no  use  in  the  Legislature  saying  that  they 
shall  state  the  fkcts.     What  would  have  been  said  i^ 
that  they  shall  repoi*t  the  evidence ;  and  it  appears  to 
me  that  we  must  come  to  the  conclusion  that  it  would  be 
the  duty  of  the  Court,  if  we  went  into  the  evidence, 
to  decide  what  part  of  it  we  should  believe  or  reject. 
I  do  not  think  that  this  was  the  intention  of  the  Le- 
gislature as  it  is  to  be  gathered  from  the  language  of 
the  Act;  and  I  think  that  going  into  the  evidence 
would  be  fraught  with  mischief,  as  I  do  not  see  how 
we  could  decide  upon  the  credit  of  the  witnesses  pro- 
duced below.     It  may  be  urged — and  we  have  heard 
this  argued  with  a  full  feeling  of  the  responsibility 
which  lies  upon  us — that  our  decbion  in  this  case  will 
be  final ;  but  it  does  appear  to  me  that  there  can  be 
no  danger  in  our  holding  that  we  should  not  go  into 
evidence;  because,  incorporating  into  this  Act  the  Act 
for  appeals  from  magistrates,  there  is  no  reason  why 
the  Court  should  not,  if  it  thinks  it  necessary,  remit 
the  case  back  to  the  Commissioners  to  be  amended. 
So  here,  if  an  application  was  made  stating  that  there 
had  been  certain  facts  established  which  would  mate- 
rially affect  the  rights  of  the  parties,  and  which  were 
not  stated  or  wrongly  stated,  and  asking  as  to  send 
the  case  back,  I,  for  one,  if  there  were  fair  grounds 
for  that  allegation,  and  if  such  had  been  the  applica- 
tion, would  hold  that  the  case  should  be  remitted  to 
the  Commissioners  for  the  purpose  either  of  having 
the  statement  in  it  altered,  or  of  having  a  supplemen- 
tal one  added.     But  here  there  is  no  quarrel  with  any 
statement  of  fact  made  by  the  Commissioners.    I  do  not 
find  that  coansel  say  that  the  facts  found  are  not  sus- 
tained by  the  evidence;  nor  has  our  attention  been 
called  to  any  other  fact  than  those  found.  There  may 
have  been  evidence  given  which  the  Commissioners 
thought  immaterial,  and  which  they  considered  it  on- 
necessary  to  state.     The  conclusion  therefore,  which  I 
have  arrived  at  is,  that  on  the  hearing  of  the  appeal . 
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we  can  onlj  deal  with  the  facts  stated  on  the  case 
settled  bj  the  judges  below,  and  decide  whether  the 
conclasioos  which  they  have  drawn  are  oonsonaot 
with  right  and  justice.  On  the  other  hand  if  the  ap- 
pellant says  that  any  other  facts  were  established 
which  ought  to  be  added,  the  conrse  shonld  be  to  re- 
mit the  case  back  to  be  amended;  but  I  do  protest 
against  having  the  short-hand  writer's  notes  thrown 
in  npon  ns  in  globo. 

Hatss,  J. — As  I  differ  b  some  matters  from  my 
brother  Fitagerald,  I  shall  state  the  opinion  at  which 
I  have  arrived^  In  sabstanoe  the  question  is  whether 
we  are  to  proceed  to  acyndicate  upon  the  ease  which 
b  now  presented  to  us,  or  whether  we  are  to  be  as- 
sisted by  further  statements  of  the  fkcts  proved  be- 
fore the  Commissioners.  Now  I,  for  one,  am  very 
slow  to  come  to  a  conclusion  on  this  case  without 
seeing  my  way  to  the  doing  of  justice;  and  the  view 
which  I  have  taken  is,  that  before  all  things  it  be- 
comes most  important  to  see  whether  or  not  this  weir 
b  detrimental  to  navigation.  Upon  the  case  as  stated 
I  could  come  to  no  conclusion.  For  want  of  a  better 
I  might  adopt  the  conclu.sion  of  the  Commissioners, 
but  I  apprehend  that  if  I  did  so  it  would  be  a  perfect 
delusion  and  a  mockery  to  the  public  to  call  thb  a 
court  of  appeal  at  all.  Let  ns  see  whether  the  Act  of 
Parliament  has  intended  to  delude  the  persons  inte- 
rested as  to  thb  appeal  The  14th  section  of  the 
Act  says  that  the  appeal  b  to  be  by  a  special  case  to 
be  settled  by  the  Commissioners.  It  does  not  say 
that  it  b  to  be  settled  in  presence  of  both  parties. 
The  Commbsioners  may  go  into  their  own  study  and 
settle  it  without  reference  ^o  either  party.  So  that 
here,  npon  an  appeal  which  b  to  decide  both  law  and 
hct^  the  Commissioners  ma)  decide  as  many  matters 
of  fact  as  they  choose.  Then  the  Act  says  that  npon 
the  special  case  being  stiited  the  appellant  shall  serve 
a  copy  of  it  upon  the  other  party.  There  b  no  pro- 
vision for  going  before  the  Commissiouers  and  sum- 
moning the  other  party  to  appear.  The  only  thing 
which  can  be  done  is  provided  by  the  9th  clause  of 
the  section,  which  says  that  *^  when  a  party  gives  in 
good  faith  notice  of  an  appeal  under  this  section,  but 
omits  through  mistake  to  do  some  act  necessary  to 
perfect  the  appeal,  the  appellate  court  may  permit  an 
amendment  on  such  terms  as  it  thinks  just."  Why, 
to  perfect  the  appeal  would  seem  to  be  something  col- 
lateral, and  would  not  have  reference  in  any  way  to 
introducing  into  the  case  more  than  the  Commissioners 
themselves  introduced.  Well,  what  is  the  result?  I 
do  not  say  that  the  Commissioners  have  not  been  most 
anxious  to  do  their  dnty,  but  here  we  have  a  most  im- 
portant qaestioii ;  and  they  tell  us  that  they  are  of  opi- 
nion that  thb  weir  is  injurious  to  navigation.  Mr.  Shaw 
says  that  we  are  not  competent  to  deal  with  the  evidence, 
but  still  that  b  not  the  question  here.  The  question 
is,  b  the  subject  to  be  deluded  by  'the  appearance  of 
an  appeal  when  the  appe.d  court  has  not  the  power  of 
going  into  the  ca^e  ?  I  think  we  have  not  the  means 
here  of  deciding,  and  I  think  we  ought  to  have  them ; 
mud  the  Commissioners  say  that  they  are  ready  to 
produce  the  short-hand  writer^s  notes.  Nov«,  it  is 
said,  why  shonld  the  short-hand  writer's  notes  be  pro- 
dticd?  There  b  no  provbion  in  (he  statute  for  their 
production.'    That  b  true,  but  it  b  the  dnty  olf  the 


judge  to  take  evidence.  If  there  b  any  objection  to 
the  short-hand  writer's  notes  let  the  facts  proved  bo 
shown. 

O^Bribn,  J^-*I  have  already  intimated  the  purpose 
for  which,  and  for  which  alone,  I  think  the  evidence 
before  the  Commissioners  might  be  referred  to.  The 
question»  I  think,  is  not  altogether  free  from  doubt 
nnder  tha  Act,  whether  in  adminbtering  the  bw  un- 
der the  Act,  considering  the  extraordinary  powers 
given  to  the  Commissioners,  it  might  not  be  advisable 
for  ns  to  be  in  possession  of  all  that  was  before  them 
in  order  to  say  whether  theur  decbion  was  well  founded. 
It  has  been  smd  that  that  would  be  takmg  on  onr- 
selves  to  decide  whether  the  Commissioners  were 
right  or  wrong  in  the  credit  vmich  they  gave  to  the 
evidence  on  one  side  notwithstanding  the  evidence 
given  on  the  other.  I  do  not  think  that  that  would 
necessarily  follow;  nor  do  I  mean  to  suggest  tbst 
such  an  Jnqniry  should  be  conducted  by  the  Goort. 
The  Commissioners  refer  to  one  fact,  and  say  that 
certain  vesseb  are  obliged  to  sail  in  a  pai-ticabr  direc- 
tion, and  that  by  reason  of  that  they  are  prevented 
from  passing  over  part  of  the  river.  On  that  and  od 
other  facts  of  the  case  the  first  question  is  to  see  whe- 
ther in  our  opinion  those  facts  stated  warranted  the 
conclusion  at  which  the  Commissioners  have  arrived, 
that  the  weir  is  injurious  to  navigation.  That  is  a 
question  which  we  might  determine  on  the  case  itself 
and  without  referring  to  the  evidence  adduced  to  prove 
the  several  matters  of  fact  But  beyond  that  there 
b  a  question  that  the  evidence  before  the  Commis- 
sioners was  not  sufi^cient  to  sustun  their  finding  as  to 
the  matters  of  fact  Now,  I  do  not  think  that  the 
question  is  at  all  to  be  regarded  in  the  same  light  as 
If  we  were  asked  to  say  whether  a  finding  by  a  ja7 
was  against  the  weight  of  evidence.  We  are  to  saj, 
not  whether  the  Commissioners  were  right  or  wrong 
in  determining  the  fact,  or  whether  the  preponderance 
of  evidence  was  greater  on  one  side  or  the  other,  bat 
whether  there  was  evidence  to  sostain  that  matter  of 
fact;  and  it  b  much  the  same  as  if  a  defendant  ap- 
plied to  have  a  plmntiif  non-suited.  That  would  be 
a  matter  which  we  would  be  competent  to  deal  with, 
— a  question  of  law,  whether,  looking  at  the  evidence, 
there  was  a  sufficient  case  to  be  laid  before  a  jniy. 
Beyond  that,  if  there  was  sufficient  evidence  to  laj 
before  a  jury,  and  though  there  was  evidence  on  the 
other  side,  as  to  which  party's  evidence  they  attached 
the  greater  weight  to,  there  the  Court  could  not  take 
upon  itself  the  task  of  saying  whether,  though  there 
was  evidence  on  both  sides,  the  findmg  below  was 
against  the  weight  of  evidence;  that  b  a  duty  which  I 
do  not  think  b  cast  upon  ns  in  thb  case;  but  I  do 
not  think  it  precludes  ns  from  seeing  whether  there 
was  any  evidence  below  sufficient  to  sustain  the  find- 
ing of  the  Commissioners  on  these  matters.  If  it  be- 
came a  matter  of  conflict  of  evidence,  that  would  not 
be  a  matter  for  ns.  When  the  onus  probandi  lies 
upon  a  party,  and  hel  produces  no  evidence  at  all,  that 
I  would  say  b  a  matter  which  the  Court  may  look  to. 
Therefore,  so  far  as  that  goes,  so  far  counsel  for  the 
a[>pe]lants  can  tell  us,  he  seeks  to  go  into  the  evidence 
to  shew  that  there  was  no  evidence  at  all  helow  on 
the  point;  to  that  extent,  in  the  fiist  instance,  1  think 
they  are  eutitled  to  refer  to  the  evi^ehce.    There  it 
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another  matter,  namelj,  the  saggestion  that  probably 
on  the  evidence  there  might  have  been  evidence  of 
some  partkalar  matter  of  fact  which  is  not  noticed  in 
the  case.  A  fact  may  have  been  omitted,  or  the  im- 
portance of  a  fact  may  not  have  been  seen,  when 
the  case  was  prepared.  If  that  point  shoald  arise 
in  the  progress  of  the  case,  the  Act  of  Parljia- 
ment  gives  ns  the  same  power  which  we  ba^v^^e 
in  magistrates'  cases,  in  which  an  express  power 
is  given  to  ns  to  send  back  the  case  if  th^ 
eonnsel  tells  ns  that  there  is  evidence  of  some  par- 
ticular matter  of  hci  not  noticed  in  it.  We  can  send 
back  the  case  in  order  to  see  whether  the  fact  was 
omitted  merely  through  mistake,  or  because  the  evi- 
dence was  not  believed.  With  regard  to  the  aothority 
of  the  short  hand  writer^s  notes,  it  is  true  that  they 
are  not  incorporated  in  the  case.  Reference  has  been 
made  to  the  decision  of  the  Genrt  of  Registry  appeal 
In  that  case  there  appeai^ed  facts  sufficient  to  warrant 
the  reviding-barrister,  so  far  as  be  was  a  juror,  in 
coming  to  the  conclusion  at  which  he  arrived,  because 
there  was  proof  there  of  the  custom  having  been  long 
exercised.  There  was  evidence  the  other  way  tend- 
ing to  show  that  the  custom  was  one  of  recent  ongin, 
but  there  was  evidence  which,  if  the  tribunal  below 
had  consisted  of  the  two  distinct  branches  of  a  judge 
and  a  jury,  the  judge  should  have  submitted  to  the 
jniy. .  W*e  held  that  we  could  not  quarrel  with  the 
decision  of  the  judge  acting  as  a  juror.  U  seems  to 
me  that  our  decision  in  that  case  cannot  prevent  us 
from  doing  what  is  asked  in. this  esse..  I  think, 
therefore,  that  it  is  open  to  the  coqnsel  for  the  appel- 
lants to  show  either  that  there  was  no  evidence  of 
some  particular  matter  of  fact,  or  that  there  was  evi- 
dence of  some  particular  matter  of  fact  which  has  been 
omitted. 

LsFsoT,  G.  J. — In  this  case  it  appears  to  me  that 
my  brother  Fitzgerald  has  in  two  words  stated  the 
essential  distinction  upon  which  the  case  turns — that 
is,  the  distinction  between  a  re-bearing  and  an  appeal. 
The  distinction  between  these  two  courses  of  proceed- 
ing is  this: — Upon  a  re  hearing  you  bring  all  the  evi- 
dence before  the  Court  which  re- hears  the  ca^e  which 
has  a  right  to  decide  upon  the  application  of  that 
evidence  and  upon  thi»  credit  to  be  given  to  the  wit- 
nesses. If  this  was  intended  to  be  a  re-hearing  I  am 
at  a  loes  to  see  why  the  Legislature  should  have  passed 
an  Act  taking  these  cases  out  of  the  hands  of  the  ordi- 
nary tribunals,  and  referring  them  to  commissioners 
whom  it  has  made  the  judges  both  of  law  and  of  fact. 
Those  commissioners  were  selected  for  the  purpose  of 
redressing  the  abuses  of  the  law  which  had  thereto- 
fore taken  place  under  the  decisions  of  ordinary  tri- 
bnnalsji  The  Legishitnre  gave  those  commissioners 
the  right  of  examining  witnesaea,  and  the  power  to 
take  notes  of  the  evidence,  and  having  discharged 
those  preliminary  duties  they  are  to  come  on  that 
evidence,  as  to  the  relevancy  of  which  and  the  credit 
of  the  witnesses  they  are  the  judges,  to  a  con- 
clusion as  to  fiu^ts ;  they  are  to  make  a  record, 
not  of  the  evidence,  but  of  the  facts  which  they 
find  to  be  establbhed  to  their  satisfaction.  For 
the  purpose  of  an  appeal  they  are  to  state  not  what 
this  or  that  witness  said,  but  the  fiicts  established,  and 
having  recorded  these  facts  they  are  to  refer  them  to 


this  Court,  leaving  it  open  to  each  party  to  apply 
to  the  Court  ibr  the  insertion  of  any  hd  which 
may  have  been  omitted.  The  fact  that  the  com* 
missioners  are  not  obliged  to  give  way  to  fnvolona 
objections  shows  the  implicit  confidence  which  the 
Legislature  reposed  in  them.  We  have  no  jurisdiction 
to  decide  upon  the  credit  to  be  given  to  particular 
witnesses;  our  jurisdiction  }s  to  act  upon  the  facts 
found  by  the  tribunal  which  has  been  created  by  the 
Legislature.  Are  we  to  decide  that  the  commissioners 
have  not  properly  discharged  their  duty?  If  they 
have  decided  contraiy  to  law,  it  is  our  duty  to  correct 
their  mistake;  but  we  have  no  more  right  to  attack 
their  authority  than  they  have  to  attack  ours.  What 
the  Legislature  has  given  is  an  appeal  and  not  a  re- 
hearing, and  I  am  of  opinion  that  we  should  not  go 
into  this  evidence. 


Court  of  Common  ^leas. 

rRcporttd  liy  J.  FMd  Johntloo,  Ett^  Barriater-at-UvJ 

W^HALLKT  V.  Lord  Massiribke.—- •/'on.  29. 

Qoare  impedit — SuggesUan  of  death  of  co-dtfendani. 

A  cO'defendctnt  died  pending  the  argument  o/abiil 
of  exceptions  taken  at  the  trial  by  the  defendants^ 
and  the  plaintiff  entered  up  judgment  of  venire  de 
novo  against  all  tlte  dejendants.  On  motion  by  the 
plaintiff  that  a  suggestion  of  the  death  should  be 
entered  on  the  record,  and  the  record,  if  necessary, 
be  amended.  Held,  that  the  stoL  9  Wm.  3,  c.  10, 
s.  7  f/r  J,  applied. 

M'Causland,  Q.C.,  for  the  plaintiff,  moved  that  a 
suggestion  be  entered  on  the  record  of  the  death  of 
Loi^  Massereene,  prior  to  awarding  a  venire  de  novo. 
Lord  Massereene  had  died  before  the  judgment.  In 
Newnham  v.  Low  (5  T.  R.  677),  one  of  two  plain- 
tiflb  died  before  interlocutory  judgment.  \^BaU,  •/.— 
Has  not  the  Common  Law  Procedure  Act  provided 
for  this?]  There  is  a  question  whether  it  applies. 
We  are  moving  under  the  statute  9  Wm.  3,  c.  10, 
s.  7.  This  is  a  case  of  surviving  defendants  and  sole 
plaintiff.  We  say  we  are  entitled  to  enter  a  sugges- 
tion, and  to  proceed  against  the  other  two.  In 
Bouher  and  others  v.  Wood  (Glasc  Rep.  76),  a  writ 
of  error  was  brought  One  of  the  plaintifis  died. 
There  was  one  defendant  Thus  there  is  one  autho- 
rity in  £ngUnd,  and  one  in  Ireland. 

Joy,  Q.C.,  contra. — ^This  is  for  liberty  to  enter  a 
suggestion  on  the  record  in  pursuance  of  the  statute. 
The  only  Irish  statute  is  that  of  Wm.  3,  and  it  does 
not  provide  for  the  present  case.  It  contemplates  the 
case  where  there  is  more  than  one  plaintiff  on  the  re- 
cord. This  is  an  application  to  the  (H'^cretion  of  the 
Court  The  notice  goes  on  to  say  that  the  record 
shall,  if  necessary,  be  amended,  without  saying  how. 
Lord  Massereene  died  in  April,  1863.  Three  full 
terms  after,  this  is  asked  for  by  a  party  who  does  not 
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P^'etand  he  did  not  know  of  tho.  death  long  ago.  They 
Want  to  send  this  down  to  be  tried  against  the  iocnm- 
bent,  who  would  be  Kable  for  ooeta.  Lord  Masse- 
reene  had  a  verdict  in  the  first  action.  We  have  a 
writ  of  error  which  they  did  not  apply  to  stay. 

SKeogh^  J, — la  it  aerioosly  oontended  that  the  statote 
oea  not  apply?]  This  is  an  application  to  the  dls^ 
cretion  of?  the  Goart.  An  amendment  is  asked,  and 
it  is  not  stated  what  it  is.  Judgment  has  been  en* 
tered.  [Monahan^  C.J, — As  I  understand.  Lord 
Maaaereene.died  pending  the  argument  of  the  bill  of 
ezoeptiona,  and  thevefore  before  judgment.]  This  is 
a  judgmi^nt  agamst  a  dead  man*  The  verdict  against 
L^ni  Massereene  has  been  set  aaide,  and  thei*e 
b  no  verdict  against  him,  but  there  is  a. judgment  of 
vsnir*  de  novo.  The  defendants  are  liable  to  costs, 
and  poor  clergymen  are  not  able  to  pay  costs,  and  are 
liable  to  six  months'  imprisonment  In  Fiahmongera* 
Company  v.  Robertson  (3  C.  B.  970),  Wilde.  0.  J., 
says,  '*  Speaking  from  my  own  experience  of  some  40 
years,  I  must  say  I  never  knew  a  motion  of  this  sort 
to  bo  granted,  unless  where  the  delay  had  been  the 
act  of  the  Gonrt*'  That  was  an  application  to  enter 
up  judgment  nunc  pro  tunc  {^AfanahaUj  C.  J. — Is 
it  your  argument  that  because  Judgment  was  entered 
after  Losd  Massereene's  death,  there  are  to  be  nb 
more  proceedings  in  this  at  all?]  The  application  is 
to  the  discretion  of  the  Court.  [^Monahany  C.  •/. — 
Supposing  the  House  of  Lords  upholds  the  two 
Courts  here?]  Broom's  Practice,  487.  [il/onaiian, 
CL  J, — ^They  want  to  do  what  they  ought  to  have 
done  before.  The  bill  of  exceptions  was  all  right. 
They  say  there  ought  to  have  been  a  suggestion  on 
the  file  before  the  judgment  was  entered,  and  tbey 
want  to  have  It  entered  now.]  They  omitted  it  de- 
liberately, and  for  a  purpose,  and,  if  so,  when  the  event 
has  turned  out  contrary  to  anticipation,  are  they  to 
be  permitted  now?  The  Couit  already  decided  on 
the  demurrer  in  this  case  that  the  Common  Law  Pro- 
dure  Act  did  not  apply«  The  Court  of  Error  upheld 
that  The  cause  of  action  has  not  survived  here.  It 
is  defunct  They  claim  the  fee<simpl&  We  defend  the 
fee  simplf.  Lord  Massereene  died  Who  are  the  defen- 
dants? The  incnmbent  and  Carlisle,  to  whom  Lord 
Massereene  sold.  The  principal  issue  is,  whether 
Clotwortby  Masaereene  did  or  did  not  convey  the  ad- 
vowson.  As  to  the  case  in  Glasoott,  that  was  a  case 
of  one  defendant  and  two  plaintifis.  [Monakan^  C 
J, — ^That  is  heconverse.]  1 1  doos  not  appear  that  there 
was  any  argument  on  this  point  [Bo//,  J. — What 
wore  the  grounds  in  the  caae  wliere  it  was  refused? 
Was  there  any  way  in  which  the  delay  was  aoconnted 
for  or  sought  to  be  accountod  for?]  The  deatli  was 
in  August,  1846,  and  the  application  in  February, 
1847.  Is  the  delay  here  the  delay  of  the  Court?  It 
is  iheir  own  delay  for  a  purpose. 

MoiTAHAN,  C.  J.--«It  seems  to  bo  almost  as  of 
course.  An  action  of  quanimpedit  is  pending.  It  goes 
to  trial,  there  being  one  plainti£P  and  four  defendants. 
There  was  a  bill  of  exceptions  taken  at  the  instance 
of  the  defendants.  The  plaintiff  says  advisedly,  and 
DO  doubt  properly,  that  he  did  not  think  it  proper  to 
enter  the  suggeetion  pending  the  argument,  and  he 
was  right  in  not  doing  sa  Where  he  made  a  slip 
was  in  entering  up  jjudgment  against  four  parties,  one 


of  whom  is  dead.  He  is  going  to  triaL  He  wanti 
to  correct  a  mistake  in  entering  up  this  judgment,  and 
if  not  it  will  be  virtually  entering  a  stet  processus. 
We  think  that  the  words  of  that  statute,  ^  two  or  more 
plaintiffs,  two  or  more  defendants,'^  apply  aa  much 
to  one  plaintiff  and  five  defendants  as  to  five  plaintiffs 
and  one  defendant  In  the  case  cited  it  was  the  con- 
verse of  the  present  We  make  the  order  that  the 
party  be  at  liberty  to  amend  this  record  by  enteriog  a 
suggestion  of  the  death. 

Motion  granUd, 


Court  of  ^toftaU* 

Reported  bj  W.  R.  lllII«r.Eiq.,LL.D.,  BarrMnat.Xjnr, 

Gbeeb  V.  Watsbson. — Nov.  29. 
Pleading — JUpUoaHon, 

Where  a  plea  alleged  that  the  wHl  propounded  in  (hi 
declaration  had  been  revoked  by  a  Later  wUl^  tht 
date  of  which  was  not  known^  the  provisions  of 
which  were  inconsistetU  with  those  in  the  will  alleged^ 
and  which  had  been  given  by  thel/leceaaed  to  the 

,  plaintiffs  the  Court  required  a  replication  to  he 
filed  by  the  plaintiff. 

Henry  Fitzgibbon^  for  the  plaintifiT,  moved  to  fix  the 
mode  of  triaL  llio  plaintiff  had  in  his  dedaratioa 
propounded  a  w  1(.  The  defendant  had  pleaded,  be- 
sides other  ploa ',  one  to  the  effect  that  the  will  al- 
leged by  the  pla  nUff  had  been  by  another  will  made 
ailer  tbe  execution  of  the  former,  and  the  provisioos 
of  which  were  inconsistent  with  those  in  the  former 
revoked,  bat  the  exact  particulars  were  not  in  the 
knowledge  of  the  defendant;  and  that  the  said  later 
will  had  been,  after  its  execution,  given  by  the  de- 
ceased into  the  custody  of  the  plaintiff.  There  was 
no  allegation  of  its  due  execution,  nor  of  its  dale  or 
contents.  The  affidavit  of  scripts  had  denied  all  know- 
ledge of  any  will  save  that  alleged  and  another  refer- 
red to. 
Dr.  Ball,  Q.O.,  and  Falkiner  for  the  defendant 
Keatinoe,  J. — I  think  there  ought  to  be  a  replica- 
tion filed  traversing  the  several  statements  in  the  plea. 
The  affidavit  of  scripu  could  not  have  been  pointed  to 
those  statements  as  it  was  filed  before  the  plea. 

Order  that  a  replication  be  filed. 


Keoqh  v.  Wall. — Nov.  27. 

Ooeta— Next  of  kin  failing  to  impeach  wftff— Mitdieli 
V.  Gard  (3  S.  j-  T.  S75)  eommented  on  and  fol^ 
lowed. 

Where  a  will  of  an  aged  person  was  drawn  from  in- 
structions taken  by  her  spiritual  adviser,  whOf 
Hwugh  not  taking  any  beneficial  interest  under  U, 
yet  took  most  extensive  fiduciary  pouters  as  sole 
trustee  and  executor  Jor  the  benefit  qf  the  next  of 
kin;  and  an  alleged  memorandum  containing  ^^ 
instructions  was  not  forthcoming ;  and  the  will  was 
drawn  from  such  memorandum  by  t\e  attorney  (f^ 
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Ae  ekrggmanf  who  didfi€tseeth$ tukUnx  m refa- 
,  rencB  the^eUf^  narv)UnM8  d;  and  the  draft  made  by 
the  aUarney  teas  not  shown  to  the  testatrix  nor  pro- 
iuted  at  Vi/e  trials  the  Court  ga»e  the  next  of  km 
their  ooUe  out  of  the  estate  though  the  wUl  toas  ts^ 
iMiehed* 


This  was  a  anit  broaght  by  the  plaiDtiff,  Michael 
Eeogh  (a  son  of  the  deceased  Hrs.  Catherine  Eeogh), 
in  order  to  have  revoked  a  probate  had  in  common 
form  of  the  will  of  Mrs.  Eeogh,  granted  shortly  after 
her  death,  in  1 863,  to  the  defendant,  the  Rev.  3ohn 
Wall,  R,  C.  G.  of  Roscrea,  the  executor  named  in  her 
will  and  codicil,  dated  respectively  the  23rd  Febrnary 
and  3rd  March,  1863;  and  to  have  each  will  and  co- 
dicil proved  in  special  form  of  law,  otherwise  to  show 
canse  why  the  same  should  not  be  condemned.  The 
will  gave  all  the  testatrix*s  property  to  the  defendant 
on  varioos  trusts  fov  the  benefit  of  her  three  ctiildren, 
two  sons  and  one  daughter.  The  only  bequest  to  the 
defendant  was  a  snm  of  £10  for  such  charitable  pur- 
poses as  he  thought  fit.  A  snm  of  £300  was  led  for 
the  daughter,  to  be  disposed  of  by  her  as  she  thought  fit 
by  will,  and  in  default  thereof  the  defendant  had  a 
power  to  give  it  to  either  of  the  two  sons  as  he 
pleased.  It  appeared  from  the  evidence  that  the  de- 
fendant had  himself  taken  the  instructions  from  the 
testatrix  and  made  a  memorandum  at  the  time,  which 
he  had  given  to  his  solicitor,  who  had  hb  office  in 
Boscrea,  who  prepared  a  draft  of  the  will,  which  he 
sent  to  the  defendant,  who  returned  it  approved  of  by 
him,  without  showing  or  reading  it  to  the  deceased. 
The  attorney  then  engrossed  the  will  and  gave  it  and 
the  memorandum  to  the  defendant,  who  on  the  same 
day  got  it  executed  by  the  testatrix,  in  the  presence 
of  two  witnesses  whom  he  selected.  Neither  the  me- 
morandum nor  the  draft  were  forthcoming;  nor  were 
they  referred  to  in  defendant's  affidavit  of  scripts. 
The  jury  found  a  verdict  establishing  the  will. 

Peat  [Dr.  Ball,  Q.C.,  with  him),  for  the  plaintiff, 
asked  for  costs. — ^I'he  memorandum  was  not  referred 
to,  as  it  should  have  been  in  the  affidavits  of  scripts 
mad  J  by  the  defendant*  Notice  had  been  given  by 
the  plaintiff  to  produce  it,  but  it  was  not  produced. 
The  plaintiff,  besides  being  a  next  of  kin,  is  also  heir- 
at-law.     He  went  into  no  special  case. 

Dr.  Townsendt  for  the  defendant. — The  jury  found 
that  no  undue  influence  had  been  practised  by  the  de- 
fendant. The  plaintiff  had  received  his  legacy  of  £50, 
and  lay  by  for  fourteen  months,  having  allowed  pro- 
bate In  common  form  to  be  taken  by  the  defendant. 
If  costs  were  given  to  the  plaintiff  th^y  would  come  out 
of  the  pockets  of  innocent  persons,  as  the  defendant 
takes  no  beneficial  interest  under  the  will. — Gamble 
V.  Robinson  (8  Ir.  Jur.,  N.S.,  S^}\  jDoucev.  Reed{S 
Ir.  Jur.,  N.  S.,39;;  Belly. Armstrong  a  Add.  375); 
Miller's  Pr.  Pr.  160. 

EsATiKGE,  J. — ^The  defendant  on  whom  the  onus 
was  cast  of  proving  the  will  and  codicil  in  this  case 
did  not  press  for  costs  against  the  plaintiff.  The 
plaintiff  was  a  legatee  in  the  will,  and  there  are  two 
matters  in  the  case  which  prima  facie  would  disen- 
title the  plaintiff  to  costs  and  which  generally  would 
render  him  liable  to  pay  costs.    These  are — ^first,  that 

•  Sm  /WiMtf  v.  PqqU  (82  L.  J.,  Pr.  6>,  on  this  paintT      1 


the  will  WIS  proved  in  common  foim^  hw  weeks  after 
the  death  of  the  testatrix  ;  and  Tsoeondly,  that  the 
plafaitiff,  a  next  of  idn  and  a  legatee  in  the  will,  has 
reeeWed  his  legaoy.  In  ordiaary  tasto  it  k  the  right 
of  the  execntor  to^reqoire  a  next  of  kin,  being  also  a 
legatee,  to  bring  in  and  lodge  in  Court  the  amoont  of 
the  legaof  paid  10  him  before  lie  is  perisitted  to  dis- 
pute the  validity  of  the  will.  SlUl  'that  is  no  absddto 
bar.  It  might  be  ehown  idiat  the  kgaey  was  paid 
and  reeeived  under  mistake  or  misapprdkenskw  oi  the 
fiacts*  But  BO  SQch  appUnation  was  made  In  this  case 
and  the  cause  proceeded.  The  plena  filed  by  the 
(Plaintiff  Cfaversed  the  doe  execation  and  the  capacity 
of  the  testatrix,  and  also  alleged  nndoe  inflaenee  fRaer- 
cised  by  the  defendant,  who  was  the  sole  tTuatee  and 
executor  named  in  the  wUL  It  required  a  vety  etroog 
case  indeed,  on  the  part  of  the  next  of  kin,  After  such 
a  period  of  time  from  the  gntnt  of  probate,  and  aftdr 
receipt  of  his  legacy,  to  induce  the  Court,  accord- 
ing to  the  prraclpiea  which  govern  it  in  awarding  costs, 
to  give  the  next  of  kin  costs  ont  of  the  estate;  and 
the  qnestwn  now  Is,  whether  that  special  case  has 
been  made  here  by  the  next  of  kin.  After  a  veiy 
anxious  consideration  of  all  the  facts,  ani  remember- 
ing that  I  must  in  other  cases  follow  the  rule  I  am 
about  to  make,  I  have  most  carefnliy  considered  the 
law  and  applied  it  to  the  facts  of  this  case.  The  case 
of  Mitchell  v.  Gard  (3  S.  ft  Tr.  275)  goes  veiy  fully 
either  directly  or  by  reference  into  all  Che  eases  decided 
on  costs;  and  Sir  J.  P.  Wilde  has  yeiy  fully  laid  down 
the  principles  on  wbiefa  costs  are  given.  He  beglu€ 
with  this  obsenration*^^  The  basis  of  all  mle  on  thia 
snbject^ahoold  rest  upon  the  degree  of  blame  to  be 
imputed  to  the  r^ectlve  parties,  and  the  question 
who  shall  bear  the  coats?  will  be  answered  with  this 
other  question,  whose  fault  was  it  that  they  were  in- 
cnvrod?  If  the  fault  Hes^at  the  door  of  the  testator, 
his  testamentaty  pf^n  being  snrroanded  with  con- 
fhsion  or  uncertainty  in  iaw  or  fiict,  it  is  joat  that  the 
costs  of  ascertaining  has  willshonld  be  deirayed'by  hia 
estate;"-^p.  277.  And  (at  »p.  278  4he  Conrt-dedaeea 
two  mlea,  via.:.^.^**  let  If'tbe  cause  of  litigation  takes 
its  origin  in  the  fttoltiof  the  testator  or  those  interested 
m  the  residue,  the  costs  may  properiy  4><)  paid  out  of 
the  estate.  2od.  If  there  be  sufficitot  <and  K>asonable 
ground,  looking  to  the  knowledge  and' means  of  know- 
ledge of  the  opposing  party,  to  quebtion  eilhei;  tha 
exeontlon  of  the  will  or  the  capacity  of  (the  ttetatolv 
or  to  put  forward  a  charge  of  nndne  inflnencto  or  fraud, 
the  losing  party  may  properly  be  relieved  frofkn  •aha 
costs  of  hia  sneoessfnl  OfipdneiU."  Now,  those  last 
linea  might/be  read  as  eaiabHsbing  that  in' the  bate  pM 
the 'losing  .party  rahonld  only  be  e^ccitised  fjfomthap^- 
tmtot  of  tests,  bntit  Is  quite  plain  from  Ihe'judgmentt 
aa  it  dealt  witb  ithe  question  of  •cosis  geiterally,  and 
as  it  dealt  with  the  htts  of  that  oaae*  that  the 
meaaiag  of  tfaie  Court  *wa8  that,  If  reasonable  gronnda 
eaiited  fbr  raiaing  an  Issue  of  undue  Influence,  Chft 
party  doing  so,  though  he  foiled,  might  yet  gettiis 
costs.  In  thia  case,  as  I  said  aeveial  times  la  laj 
charge  to  the  jury,  I  belieire  that  the  defendant  in- 
tedded  to  act  witb  perfect  faimessv  yet,  whether  the 
observation  be  general  as  to  other  oasos,  or  be  oe»- 
fined  to  this  particular  case,  I  consider  that  the 
faiteaference  as  to  a  will,  nnless  In  cases  of  absolute 
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necesrity,  of  anj  clergTinaii  with  a  party  vrhom  he 
has  as  a  minister  of  religion  attendod,  whether  he 
takes  an  interest  under  the  will  or  not,  is  mach  to  be 
deprecated,  and  that  obsenration  b  not  confined  to 
clergymen  of  any  denomination.    I  am  far  finom  saying 
that  in  extreme  cases,  where  a  clergyman  interferes 
and  the  will  is  established,  costs  must  come  oat  of 
the  estate.    All  depends  on  the  special  circamstanoes 
of  the  case,  and  going  back  to  Sir  J.  P.  Wilde's  jndg- 
ment^'*  If  the  ianlt  lies  at  the  door  of  the  tesUtor, 
fta,  it  is  jnst  that  the  costs  of  ascertaining  his  will 
shooldbe  defrayed  by  lus  estate."    In  the  constrnc- 
tionof  that  passage,  I  take  it  to  be  clear  that  if  the 
testator  himself  instead  of  being  active,  employs 
another  who  so  condncts  himself  as  to  occasion  donbt 
and  difficnlty  as  to  whether  the  testator  was  compe- 
tent and  nninfloenoed,  the  same  rale  will  apply.   Now 
in  tlus  case  theie  were  three  children  of  the  testatrix 
— two  sons  and  one  daughter,  and  she,  the  testatrix, 
an  old  lady,  seventy-foar  or  seventy  five  years  old.    It 
was  arranged,  on  consultation  between  the  deceased, 
the  defendant,  Mr.  Wall,  who  was  her  confessor,  and 
a  Mr.  Meara,  a  friend  of  hers,  to  divide  the  property 
in  certain  shares  amongst  the  children,   and  that 
Meara  and  Wall  were  to  be  trustees  and  executors,  or, 
according  to  Meara,  he  was  to  be  executor,  trustee  or 
witness,  but  according  to  WalL  Meara  was  to  be  trustee 
and  executor.    The  dispositions  so  agreed  on  were 
by  Wall,  at  that  consultation,  committed  to  paper. 
That  was  m  1861 ;  and  a  few  days  before  the  death 
of  Mrs.  Keogh,  in  1863,  various  alterations  were 
made  in  the  memorandum  as  to  the  intentions  of  the 
deceased,  and  the  most  important  one  was  that  Wall 
was  to  be  sole  trustee  and  executor,  and  not  b  the 
ordinary  sense,  having  only  a  legal  estate,  but  subject 
to  certain  qualifications  he  was  to  have  the  right  to 
deal  with  the  property  as  he  pleased.    The  daaghter, 
it  appeared,  was  not  strong-minded;  she  was  nervous, 
and  it  was  quite  right  that  she  and  her  proper^ 
should  be  protected  by  trustees.    But  the  £300  which 
she  was  to  get,  Wall  was  to  pay  it  or  not  jnst  as  he 
pleased  to  her,  and  if  that  stood  alone  there  is  evi 
deuce  to  account  for  all  that  caution;  but  by  the  same 
will  a  house  was  left  to  the  son  Joseph,  subject  to  the 
right  of  the  daughter  to  live  in  it,  and  the  residue 
was  given  to  Mr.  Wall  to  invest  it  in  any  securities 
he  pleased,  and  to  pay  the  interest  and  aonnal  pro- 
duce thereof;  and  any  part  of  the  principal  he  might, 
at  any  time,  pay  or  not  to  the  daughter,  and  on 
her  death  to  whichever  of  the  sona  he  thought 
required  it  most.     And  there  were  the  most  am- 
ple indemnity  clauses  in  the  will      A  document 
of  the  kind  should  be  narrowly  watched.     A  oodi- 
cil  was  then  made.    The  daughter  was  dissatisfied 
as  to  the  disposition  of  the  house,  and  the  house  is 
then  given  to  her  for  her  Hfe,  wiUi  power  to  her  to 
dispose  of  it  by  will,  and  in  de&ult  then  it  goes  to* 
Wall  in  trust,  to  give  it  to  either  of  the  sons ;  and  the 
£300,  as  to  which  no  uUunate  disposition  was  made  by 
the  will,  is  given  to  such  persons  as  the  daughter  should 
by  her  will  give  it  to,  and  in  default  then  Wall  is  to 
select  the  son  as  before.    He  is  put,  in  &ct,  m  loco 
pannliSt  but  to  take  nothing  benefidaUy.  The  validity 


of  those  documents  was  found  by  the  jury,  and  in  tc- 
cordaooe  with  my  charge,  and  they  found  that  then 
was  no  undue  influence.    But  the  question  remains, 
was  or  was  not  this  a  fitting  case  for  a  most  sifting 
inquiry?    And  did  not  the  admitted  oircumstsnceB  of 
the  case  present  abundant  ground  of  suspicion?    In 
my  opinion  they  did.    This  will  was  prepared  from  the 
memorandum  originally  written  in  December,  1861. 
Mr.  Wall  having  made  certain  alteratbns  in  it,  qnes- 
tions  arose  as  to  the  time  when  same  were  made,  and 
if  made  then  to  what  extent;  and  the  transaction  hu 
been  so  conducted  that  the  parties  have  been  left  00I7 
to  Mr.  WalTs  word  for  the  instructions.     I  say  that 
it  is  not  right  that  in  the  case  of  a  party  i  laimiog, 
though  only  in  a  fiduciary  character,  a  property  over 
which  he  has  such   extensive  rights,  such  impor- 
tant facts  should  depend  on  the  evidence  of  a  person 
so  circumstanced  alone;  and  the  parties  must  depend 
on  his  evidence,   because  the  important   docnment 
which  ought  to  be  produced  has  not  been  produced. 
I  don't  collect  that  such  a  stringent  search  has  beea 
made  for  it  as  ought  to  have  been  made,  and  it  may 
yet  be  in  existence.     I  give  Mr.  Wall  credit  when  he 
says  he  believes  it  has  been  destroyed.    But  next  of  iLin 
have  a  right  to  ask,  if  destroyed,  why  was  it  destroyed? 
Why  it  was  not  preserved?  But  another  docamenfi  ex- 
isted which  we  ought  to  have  had  here,  but  which  we 
have  not — the  draft  prepared  by  the  attorney.  Where  is 
that  draft?     It  is  not  forthcoming.     Why  in  general 
is  a  draft  made  ?    Of  course  to  enable  the  party  making 
the  will  to  go  over  it  and  see  if  it  carries  onfi  the 
intentions.     Mr.  Wall  appears  to  have  thooght  that 
as  the  memorandam  had  been  approved  of  by  the  de- 
ceased,  there  was  no  occasion  to  read  over  to  her  the 
draft,  and  he  did  not  take  it  to  her.     He  approved 
of  it  himself  and  returned  it  to  the  attorney  who  thea 
engrossed  the  will.     I  think  it  was  a  great  indiacrs- 
don  on  his  part  in  preparing  a  will  of  a  person  liTJog 
within  a  stone's  throw  of  him,  and  torn  iostmctiona 
given  to  him  by  a  clergyman— his  own  reUUon,  and 
not  taking  the  instructions  from  the  lady  herselH  Ho 
would  have  done  a  doty  to  this  old  lady,  whose  attor 
ney  he  professed  to  be,  and  discharged  his  doty  to 
himself,  to  the  pablic,  and  to  his  profession  to  h^ire 
stayed  his  hand  and  insisted  on  seeing  the  lady.    Bat 
he  did  not  even  insist  on  being  a  witness  to  the  «iUi 
and  as  to  the  codicil  he  was  doubly  indiscreet    He 
took  verbal  instructions  from  Wall  varymg  to  a  con- 
siderable  extent  the  provisions  of  the  will    The 
house  was  taken  from  Joseph  and  given  to  Catherine, 
and  extensive  powers  were  given  to  WaU  to  act  about 
it  as  if  it  were  his  own,  and  so  ako  as  to  the  ^300. 
The  whole  case  was  eminently  suspicious  until  the 
evidence  was  given.    Now  I  think  it  was  all  fur  and 
proper.    I  attribute  no  blame,  save  extreme  mdiscre- 
tion  to  the  attorney.    Then  do  the  facts,  as  they 
appeared  before  the  institution  of  the  suit,  and  as 
they  appeared  in  Court,  justify  the  next  of  km  ui 
vehemently  suspecting  undue  influence?    Satisfied  ai 
I  am  with  the  verdict,  I  say  there  was  an  abundant 
case  of  suspicion.    I  accordingly  award  to  the  next 
of  kin  his  costs  out  of  the  estate.  , 
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ABDUCTION,  See  CiuxmAL  Law. 
♦  • 

ADMIRALTY. 

CofiuJon.]  In  a  suit  for  collision  against  a  steam- 
ship, where  she  was  found  to  have  caused  the  total 
loaa  of  the  promovent  vessel,  her  owners  will  be  ex- 
empted from  liability,  if  it  appear  that  she  had  a  duly 
licensed  pilot  in  charge,  and  that  the  pilotage  was  by 
statute  compulsory.  The  Malvina^  9  Ir.  Jur.  N.S. 
199,  AdoL 

In  a  case  of  collision  where  the  impngnant  steam- 
ship waa  found  in  default,  and  relied  on  compulsory 
pilotage  as  exempting  her  owners  from  liabilityy  the 
right  of  exemption  will  not  be  forfeited  by  the  inter- 
ference of  her  captain,  if  it  clearly  appear  that  the 
pilot  alone  was  to  blame  for  the  collision,  and  that 
the  acts  of  the  captain  were  calculated  to  prevent  or 
modify  it.     lb. 

Where  an  impugnant  ship  obtains  the  dismissal  of 
a  suit  for  collision  bj  relying  on  the  legal  defence  of 
compulsory  pilotage,  each  party  will  be  left  to  bear 
their  own  costs.    lb. 

In  a  suit  for  collision  to  recover  damages,  as  in  the 
case  of  a  total  loss,  the  impugnant  vessel  will  be  held 
liable,  if  she  ported  her  helm  when  she  should,  under 
alt  the  circumstances,  have  starboarded,  and  if  she 
wad  herself  the  cause  of  the  cullibion,  in  not  exhibit 


mg  coloured  lights  as  required  by  the  statute.    ITie 
JSwan,  9  Ir.  Jur.  N.&  278,  Adm.    . 

Salvage.']  Special  agreements  with  the  owners  by 
the  masters  of  a  tug-steamer  to  a  percentage  on  the 
earnings  of  the  tug,  and  bj  seamen  to  increased  wages, 
for  foregoing  all  claims  for  salvage,  will  not  be  upheld 
bj  the  Court  of  Admiralty,  as  being  repugnant  to 
general  principle  and  prejudicial  to  the  public  interest, 
and  as  the  effect  of  such  agreements  woidd  be  to  take 
away  from  the  actual  salvors  the  motives  to  all  enter- 
prise and  energy.  The  Maryannej  9  Ir.  Jur.  N.S. 
60,  Adm. 

In  this  ease,  in  which  the  derelict  barque  and  cargo, 
which  sold  for  £27,000,  was  saved  from  total  destruc- 
tion, but  saved  without  risk  to  life  or  limb,  the  Conit 
considering  it  a  case  of  meritorious  salvage,  although 
not  of  first-class  merit,  awarded  to  the  salvors  a  su 
of  £1,080,  or  "two-fifths  »*  of  the  value.     lb. 

The  Couit  in  distributing  a  sum  awarded  for  salvage 
will  award  very  liberal  remuneration  to  a  steam  vesse 
specially  built  for  and  devoted  to  salvage  services, 
inasmuch  as  she  is  not  employed  in  general  trade  for 
the  conveyance  of  goods  and  passengers,  and  depends 
entirely  on  her  chances  for  public  encoun^ment  and 
support.     lb. 

In  this  case  of  dei'elict  salvage  the  Court  awarded 
a  sum  of  £470  to  the  salvors,  or  a  little  more  than 
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'*  one*tbird  '*  of  the  total  yaloe  of  the  property  saved, 
and  gave  them  their  coets  of  the  sait  The  Erin-go- 
Bragh,  9  Ir.  Jar.  N.S.  100,  Adm. 

In  this  case  where  there  was  no  personal  risk  or 
any  danger,  bat  which  was  an  ordinary  salvage  ser- 
vice performed  with  skill,  good  condnct  and  complete 
soccess  to  a  vessel  in  imminent  peril  of  being  totally 
lost,  the  Court  awarded  to  the  salvors  a  snm  of  £375 
or  **  one-fonrth ''  of  the  admitted  valne  and  costs. 
The  Rothaay  CasUe,  9  Ir.  Jar.  N.a  360,  Adnu 


AFFIRMATION. 
An  affirmation,  taken  nnder  the  3  &4  W.  4,  c.  82, 
stated  that  affirmant  was  a  member  of  a  religions  sect, 
called  "  Separatists,"  bat  did  not  in  terms,  follow  the 
orm  of  affirmation  reqaired  by  the  Act.  Held,  that 
it  most  be  assumed  to  have  been  properly  made. 
Wolsdey  V.  Worthingtan,  14  Ir.  Ch.  Rep.  369,  Ch. 
App. 

ANNUITY. 

A  bond  given  to  secure  an  annuity  recited  that  G. 
H.  C.  had  contracted  and  agreed  with  R.  K.  for  the 
sale  to  him  of  a  deferred  annuity;  and  also  recited 
that  upon  the  treaty  for  the  purchase  of  the  annaity, 
it  was  agreed  that  the  payment  of  it  should  be  se- 
cured by  the  bond  of  G.  H.  G.  in  a  sufficient  penalty 
and  by  his  warrant  of  attorney  for  confessing  judgment. 
QucBre^  in  the  absence  of  any  further  evidence  of  a 
contract  to  grant  the  annuity,  could  arrears  of  the  an- 
nuity be  recovered  to  a  greater  amount  than  the 
penalty  of  the  bond  ?  Oooke  v.  The  Marquis  of 
Donegcd,  9  Ir.  Jar.  N.S.  41,  Ch. 

E.,  for  valuable  consideration  granted  to  D.  and 
his  heirs,  an  annuity  of  dS36,  charged  upon  freehold 
lauds,  upon  trust  for  M.,  until  her  death  or  marriage; 
and  by  the  same  deed  he  covenanted  that  he  would 
pay  to  M.  a  sum  of  £500  upon  her  marriage  with 
the  consent  in  writing  of  H.  M.  married  without  the 
consent  of  H.  bat  with  the  knowledge  and  assent  of 
£.  £•  by  a  deed  subsequently  executed  conveyed  the 
same  lands  to  truHtees,  upon  trust  to  secure  to  M.  an 
annuity  of  £17  lOs.,  «« the  same  to  be  paid  and  pay- 
uble  to  her  until  such  time  as  she  should  be  paid,  or 
sufficiently  secured,  in  a  sum  of  £500,  the  same  to  be 
for  her  sole  and  separate  use  and  benefit."  Heldy 
that  the  annuity  of  £17  10s.  did  not  terminate  on 
the  death  of  M.  Waison  v.  Poweli,  14  Ir.  Ch.  Rep. 
38,  Ch. 

■     ♦ 

ARBITRATION  AND  AWARD. 
Upon  the  face  of  an  award  an  expression  appeared 
which  was  construed  in  one  sense  by  the  taxing-mas- 
ter, but  in  a  different  sense  (as  it  appeared  by  the 
arbitrator's  certificate  sobseqaently  given  by  him)  by 
the  arbitrator  himself;  nevertheless  the  Courts  on 
motion  to  remit  the  award  to  the  arbitrator  for  his 
explanation,  refused  to  inteifere  with  the  interpreta- 
tion put  by  the  taxing-master  on  the  expression  used. 
Godfrey  v.  Broderick,  9  It.  Jur.  N.S.  359,  Exch. 

ASSIGNMENT,  COVENANT  AGAINST, 
See  MoBxaAQi. 


AVERMENT. 
Proof  of]  To  an  avowry  pleaded  to  an  actioo  of 
replevin  the  pluntiff  replied  that  divers  persons  before 
and  at  the  time  of  the  demise  m  the  plea  mentioned, 
were  in  possession,  seisin,  and  enjoyment  of  a  por- 
tion of  the  premises  as  tenants  in  fee  thereof  under 
grants  thereof  by  the  defendants  prior  to  the  said  de- 
mise. Upon  the  trial  of  an  issue  joined  upon  this 
replication  the  plamtiff  proved  the  possession  of  tbe 
parties,  but  failed  to  prove  that  they  derived  under 
grants  by  the  defendants.  The  judge  told  tbe  Jory 
that  it  was  immaterial  whether  the  parties  had  derived 
nnder  the  defendants  or  not;  that  it  was  the  dotj  of 
the  lessors  to  see  that  they  did  not  undertake  to  de- 
mise more  than  they  had  a  right  to  demise,  or  to  gin 
possession  of;  and  that  if  they  did  so  demise  it  i 
gross  rent  and  afterwards  distrained  for  that  rent, 
they  must  be  defeated  in  the  action.  Held,  that  this 
WHS  a  misdirection.  TyrrtU  r.  The  Irish  Socidt/,  9 
Ir.  Jar.  N.S.  395,  C.  P.;  s.  c.  14  Ir.  C.  L.  Rep.  493. 

BANKRUPTCY  AND  INSOLVENCY. 
Proof  of  ddfte,']  A  party  becomes  secarity  for 
the  payment  of  a  composition  by  an  arranging  trsder, 
and  when  two  of  the  instalments  are  paid,  the  case 
is  tnrned  into  bankruptcy.  The  creditors  prove  against 
the  estate  of  the  principal  for  their  first  bills,  ginng 
credit  for  the  instalments  paid.  The  snretf  then  be- 
comes bankrupt,  and  tbe  creditors  seek  to  prove  on 
his  estate  for  two  sets  of  unpud  bills.  Snch  proof 
will  not  be  allowed,  the  creditors  having  made  their 
election.  Be  Sheehan  and  FeekcaCe  Eetate,  9  Ir. 
Jur.  N.S.  198,  Bank. 

Order  and  dispoeition,']  Where  the  owner  of  chat- 
tel property  and  of  an  establishoient  where  he  carried 
on  his  business  leaves  the  country  without  giving  aoy 
directions  as  to  his  aflfairs,  or  making  any  provision 
for  his  wife,  and  one  of  the  trustees  of  the  marriage 
settlement  of  that  wife  takes  possession  of  those  cha^ 
teb  which  are  made  the  subject  of  the  settlemeni, 
and  pays  the  wife  a  weekly  snm  for  the  hire  of  them 
with  the  consent  of  co- trustees,  and  they  so  remam  with 
him  to  his  bankruptcy,  they  will  be  held  to  be  in  his 
order  and  disposition,  and  the  true  owner  cannot 
claim  them,  it  appearing  that  he  knew  of  the  arrange- 
ment bat  did  not  remonstrate  against  it.  Be  Angus 
Murray,  9  Ir.  Jur.  N.S.  98,  Bank. 

Fraudtdent  preference."}  A  bank,  being  mdoraee 
of  bills,  on  which  a  trader  had  forged  acceptances, 
the  trader  in  contemplation  of  banbuptcy  took  np 
the  bills,  without  pressure  on  him  being  made  bj  the 
bank.  The  traders  became  bankrupt.  Held,  that 
the  payment  to  the  bank  was  a  fraudnlent  preference. 

Jn  re  and Bankrupts^  14  Ir.  Ch. 

Rep.  113,  Ch.  App. 

DeU  fraudulently  contracted']  A  party  bringing 
a  frivolous  or  unfounded  action,  by  which  the  defen- 
dant is  put  to  costs,  is  a  debt  fraudulently  contracted 
by  the  plainti£f  in  sach  action,  who  seeks  to  take  the 
benefit  of  the  Insolvent  Act  Dunnes  Com  in  I  B. 
&  J.  Reports,  adopted.  Be  Carpenter^  9  Ir-  J"'* 
N.S.  20,  BaiiL 

Final  examination.']  Where  a  bankrupt  is  chai^ 
wiih  forgeiy,  and  with  making  false  entries  in  hts 
books,  and  obtaining  credit  by  false  rcpreatntatioDS, 
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his  examination  will  be  adjonrned  sine  die;  and  al«> 
thongh  the  docaments  alleged  to  have  been  forgeries 
have  been  destroyed,  and  none  of  them  forthcoming, 
a  prosecution  for  forgery  will  be  directed,  as  well  as  a 
prosecution  for  frauds  against  the  bankruptcy  law. 
Ee  Patrick  M'Nevin,  9  Ir.  Jur.  N.S.  197.    Bank. 

The  Court  of  Bankruptcy  has  no  jurisdiction  to 
make  a  certificate  from  the  creditors  of  the  bankrupt 
a  condition  precedent  to  passing  the  final  examination. 
In  re  Burke,  14  Ir.  Ch.  Rep.  107.     Ch.  Ap. 

Semble — the  Court  has  no  power  to  adjourn  the 
final  examination  of  the  bankrupt  sine  die  for  any 
misconduct  of  the  bankrupt  if  his  disclosures  be  full 
and  true.    lb, 

CammttoL]  There  is  no  distinction  in  the  exami- 
Dation  of  a  bankrupt  and  a  wit&ess  who  is  examined 
with  regard  to  a  bankrupt's  property;  the  test  in 
eveiy  case  is»  if  the  account  given  be  such  as  a  rea> 
sonable  man  can  believe.  Be  Felix  M*Canih  9  Ir. 
Jur.  N.&  77.     Bank. 

It  is  not  necessary,  in  a  warrant  of  committal,  to 
refer  to  the  particolar  answers  that  are  deemed  nn- 
aatisfieustory;  it  is  enough  to  refer  to  the  evidence  ge- 
nerally, and  ask  the  bankrupt  or  witness  if  he  have 
any  further  or  other  account  to  give.     Jb. 

Although  the  examination  may  disclose  grounds 
for  a  criminal  prosecution,  that  will  be  no  bar  to  the 
Court  exercising  its  jnilsdiction  to  commit  for  unsa- 
tisfactory answering.  The  Courthas  power  to  commit 
a  witness  for  unsatisfactory  answering  to  a  criminal 
prison.  A  witness  ^examined  in  Dublin  may  be  com- 
mitted to  Eilmainham,  and  not  the  Four  Courts  Mar- 
shalsea.    lb, 

Becomndttal  unthout  toarrant]  A  witness  com- 
mitted by  the  judge  of  the  Bankrupt  Court  for  unsa- 
tisfactorily answering  questions  put  to  him  on  exami- 
nation in  a  bankrupt  matter,  was  again  brought  up 
for  further  examination  and  recommitted  without  a 
warrant.  The  recommittal  was  held  bad.  In  re 
Daly,  9  Ir.  Jur.  N.S.  137.    Exch. 

Arrangement  clauaea:  turning  arrangement  into 
bankruptcy  after  certificate.']  In  an  affidavit  to  ve- 
rify a  petition  presented  to  the  Court  by  an  arranging 
trader,  he  states  that  the  schedule  of  assets  contains  a 
true  and  full  account  of  the  property  he  has  to  be 
made  available  for  the  payment  of  the  composition. 
And  where  creditors,  relying  on  the  truth  of  this,  ac- 
cept the  composition  offered,  and  the  trader  obtains 
his  certificate,  the  creditors  may,  long  after  the  certi- 
ficate ia  obtained,  bring  the  case  by  motion  before  the 
Court  praying  that  the  certificate  may  be  withdrawn. 
The  Court,  on  satisfactory  evidence  that  leasehold 
property  was  omitted,  and  that  the  affidavit  to  sup- 
port the  petition  was  untrue,  will  witbdrawr  the  certi- 
ficate and  put  the  case  into  bankruptcy.  Me  an  Ar» 
ranging  Trader,  9  Ir.  Jur.  N.S.  120.     Bank. 

Trust  deed]  A  trader  executed  a  trust  deed, 
purporting  to  be  for  the  benefit  of  all  his  creditors 
who  would  come  and  execute  it  within  a  month,  and 
it  was  advertised  in  accordance  with  the  provisions  of 
the  93rd  section  of  the  Irish  Bankruptcy  and  Insol- 
vency Act,  1857..  A  creditor  who  had  at  first  as 
sented  to  it,  and  afterwards,  more  than  three  mouths 
after  its  execution,  obtained  an  adjudication  against 
the  trader,  sought  to  compel  the  trustees  under  the 


deed  to  bring  in  and  lodge  in  the  bankruptcy  matter 
whatever  they  had  realised  under  it,  on  the  ground 
that  the  deed  was  not  protected  inasmuch  as  it  wps 
an  act  of  bankruptcy.  Held — that  having  been  privy 
and  assenting  to  the  provisions  of  the  deed,  althoogh 
he  did  not  execute  it,  he  could  not  question  its  vali- 
dity; but  held  that  the  form  of  the  deed  drafted  from 
the  ordinary  lithographed  precedent  was  objectionable, 
and  did  not  entitle  trustees  to  the  benefit  of  the  93rd 
section ;  in  fact,  that  such  form  is  contradictory  in  its 
terms,  as  purporting  to  be  for  the  benefit  of  all  the 
creditors,  and  then  attempting  to  exclude  such  ciredi- 
tors  as  did  not  execute  it  within  a  certain  time  named. 
Ee  John  Smart,  9  Ir.  Jur,  N.S.  195.     Bankr. 

Semble^M  oreditora  coming  in  before  the  trust 
fund  is  distributed  are  entitled  to  their  dividends.  lb. 

Equitable  mortgage, — Sale.]  Where  A.  equitably 
mortgaged  his  property  to  B.'8  creditors  as  a  security 
for  the  debt  of  B.,  who  afterwards  becomes  bankrupt, 
the  Court  of  Bankruptcy  ought  not  to  order  the  sale 
of  A.'s  property,  and  cannot  adjudicate  upon  the 
rights  of  third  parties  to,  or  the  trusts  upon  that  pro- 
perty. Ee  PurceU,  a  bankrupt^  9  Ir.  Jur.  N.S.  102. 
Ch.  Ap. 

Eight  of  lien.]  Where  the  assignees  of  a  bank- 
rupt dispute  the  right  of  lien  and  a  doubt  exists  on 
the  subject,  the  Court  will  not  make  an  order  to  give 
up  the  property,  but  leave  them  to  establish  their 
right  by  law  if  so  advised.  Ee  Angus  Murray,  9  Ir. 
Jur.  N.S.  98.     Bankr. 

Settlemenl  of  wife's  property  obtained  after  mar- 
riage] Although  an  insolvent  may  obtain  property 
by  his  wife  after  marriage,  he  has  no  right  to  put  it 
in  settlement  for  the  benefit  of  hereelf  and  children  if 
he  have  creditors  at  the  time.  The  Court,  in  order 
to  compel  the  trustee  of  such  settlement  to  reassign 
for  the  benefit  of  creditors,  will  discharge  the  order 
for  hearing  and  not  grant  a  new  one  until  such  as- 
signment is  made.  But  if  the  insolvent  is  in  custody 
only  at  the  suit  of  one  creditor  to  whom  a  small  sum 
is  due,  he  will  be  remanded  for  two  years  at  the  suit 
of  his  creditors,  with  an  intimation  that  if  the  trustee 
submits  to  the  jurisdiciion  of  the  Court  the  insolvont 
wUl  be  discharged.  Ee  Clark,  9  Ir.  Jur.  N.&  384. 
Bankn 

♦ 
BILL  OF  EXCHANGE. 

Plea  of  want  of  consideration. — Insolvency.]  To 
an  action  against  the  acceptor  of  a  bill  of  exchange 
by  the  indorsee  the  defendant  pleaded  that  the  bill  was 
indorsed  to  the  plaintiff  to  secure  a  sum  due  by  the 
drawer  of  the  bill  before  he  was  discharged  as  an  in- 
solvent, together  with  interest,  &c,  from  which  debt 
the  drawer  was  duly  discharged  by  virtue  of  the  pro- 
ceedings in  the  insolvency,  of  which  the  plaintiff  had 
notice,  &c,  and  also  to  secure  a  sum  of  £30  advanced 
by  plaintiff  to  d  fendant,  and  that  save  to  the  extent 
of  the  said  sum  of  £30  (which  the  defendant  brought 
Into  Court)  there  was  no  consideration  for  the  accept- 
ance by  the  defendant  |of  the  said  bill  of  exchange. 
Held,  upon  demun*er,  a  bad  plea.  Bemal  v.  Croker, 
9Ir.  Jur.  N.S.  31.     C.P. 

— ♦— 
BILL  OF  SALE. 
A  bill  of  sale  and  affidavit  annexed  thereto  de- 
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scribed  the  attesting  witness  as  **  W.  J.  Miller,  21 
Remmington- street,  Islington,  in  the  county  of  Mid- 
dlesex, now  in  no  occupaHonJ*^    The  witness  had 
been  in  the  militia,  bat  at  the  time  of  the  execution 
of  the  bill  of  sale  had  no  occnpation.    Held — this 
was  a  sufficient  description  of  the  witness  to  satisfy 
the  requirement  of  the  first  section  of  the  Bills  of  Sale 
Act  (17  &  18  Vict.  c.  55).     Trousdale  v.  Sheppcard, 
14  If.  C.  U  Rep.  370,  Q.B.;  8.a  7  In  Jur.  N.S.  276. 
» 
CHARGE. 
By  articles  executed  in  the  year  1784,  previously 
to  the  marriage  of  A.,  lands  were  covenanted  to  be 
settled  on  A.  for  lifCr  with  remainder  to  trustees  for  a 
term,  to  raise  £3000  for  two  or  more  younger  chil- 
dren of  the  marriage,  payable  at  twenty-one  or  mar- 
riage, with  power  to  A.  to  appoint  this  sum  as  he 
might  think  proper  among  the  younger  children,  with 
remainder  to  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male,  with  remainder  to  the  dau£^- 
ters  as  tenants  in  common  in  talL    There  was  issue 
of  the  marriage  a  son,  P.  S.,  and  two  daughters,  M, 
and  S.     On  the  marriage  of  M.,  in  the  year  1807» 
A.  appointed  to  M.  Jg2000,  part  of  the  £3000  which 
was  assigned  to  the  trustees  of  the  settlement     P.  S., 
on  attaining  twenty-one,  joined  his  father.  A.,  in  suf- 
fering a  recovery,  and  the  lands  were  resettled  on  A. 
for  life,  remainder  to  P.  S.  in  fbe.     P.  S.  died  in 
1821,  intestite,  and  unmarried,  leaving  M.  and  S.,his 
CO  heiresses.    On  the  mairiage  of  S.  with  R.  a  set- 
tlement was  executed,  dated  14th  April,  1823,  by 
which  A.  &  S.,  after  reciting  their  title  to  the  estate, 
but  without  taking  any  notice  of  the  charge  of  £3000, 
conveyed  S.*s  moiety  of  the  lands  upon  certain  trusts, 
for  the  benefit  of  R.,  S.  and  their  issue.    In  1825  A. 
died,   without   making  any  further  appointment  of 
the  charge  of  £3000;  and  on  the   10th  of  De 
cember,    1825,    S.    and  R.   executed  a  deed  pur- 
porting  to   assign    the    £1000,    the    unappointed 
i-esidue    of   the    £3000    charge,    to    the    trustees 
of  the  Provincial  Bank.    It  being  conceded  by  all 
parties  that  the  marriage  articles  should  be  construed 
as  if  they  contained  a  hotchpot  clause,  HM — ^That 
in  consequence  of  the  execution  of  the  settlenoent  of 
8.,  her  £1000  was  not  a  subsisting  charge  on  her 
moiety.    In  re  Norcotfa  estate,  14  Ir.  Ch.  Rep.  315. 

Im  IL.  v/. 

JJelia'so— That  it  could  not  be  raised  out  of  M.'s 
moiety.    lb. 

Held  also— That  M.  was  entitled  to  have  £500, 
part  of  her  appointed  share  of  £2000,  raised  out  of 
S.'s  moiety.  Savage  v.  Carro^  1  B.  &  B.  265,  dis- 
approved of;  Tenison  v.  Moore,  13  Ir.  Eq.  Rep. 
424,  followed.    lb. 

♦ 
CHARITY. 

What  is  not  wHhm  8tat.7  4rS  Vict,  e.  97.]  A 
bequest  of  a  sum  of  money,  for  the  purpose  of  bailding 
a  church  in  Ireland  is  not  within  the  7  &  8  Vict.  c. 
97,  s.  16,  and  is  therefore  valid,  though  the  will  be 
made  within  three  months  of  the  testator's  death. 
Pollock  V.  Day,  14  Ir.  Ch.  Rep.  297,  R.;  s.a  af- 
firmed on  app^,  14  Ir.  Ch.  Rep.  37l»  Ch.  Ap. 

Jurisdiction  of  Court  in  cases  oj.]  The  Commis- 
sioners of  Charitable  Donations  and  Bequests  in  Ire- 


land, filed  a  petition,  which  prayed,  among  other 
thiugs,  that  the  commissioners  be  discharged  from 
their  trusts  in  the  matter  of  the  Fanning  Chaiitj,  and 
that  new  trustees  might  be  appointed.  HM,  that 
though  the  Court  would  have  jurisdiction  to  interfere 
if  there  were  any  breach  of  trubt,  or  misappropriation 
of  the  funds,  yet  the  Court  had  no  power  to  relieve 
the  Commisnoners  from  the  trusts  imposed  on  them 
by  Act  of  Parliament.  In  re  Fanning*s  Charity,^ 
Ir.  Jur.  N.S.  146. 

Quare — Whether  the  Court  had  power  to  frame  a 
scheme  of  rules  fbr  the  management  of  a  charity  onder 
the  control  of  the  commissioners.    lb. 

Effect  ofstaL  10  O.  4,  c  7.]  A  testator  by  win, 
dated  15th  November,  1 86 1 ,  bequeathed  £500  to  two 
Roman  Catholic  priests  or  the  survivor  of  them,  "to 
be  applied  as  they  shall  deem  best  for  the  mainteoaoce 
and  education  of  two  priests  of  the  order  of  St  Domi- 
nick  in  Ireland;*'  also  £500  to  another  Roman 
Catholic  priest  on  a  secret  trust  disclosed  to  him  by 
the  testator  during  his  lifetime.  Held,  with  reference 
to  the  former  bequest  (varying  the  Master's  order) 
that  it  was  a  charitable  bequest,  but  invalid,  as  bong 
contrary  to  the  policy  of  10  Geo.  4,  a  7;  bat  that 
not  being  contrary  to  any  express  provision  contained 
in  that  Act,  it  was  to  be  carried  out  qf  pres  nnder 
the  sign  manual  and  not  by  the  Court  And  with 
respect  to  the  latter  bequest  (afiirming  said  Master^ 
order),  that  being  given  on  an  invalid  trust,  it  was 
void  absolutely,  and  could  not  be  canied  out  ci/pr»* 
Simms  v.  Quinlan,  9  Ir.  Jur.  N.S.  404,  B. 

CLERK  OF  THE  PEACE. 

Clerks  of  the  peace  are  entitled  to  a  fee  of  2s.  6d. 
upon  every  renewal  of  a  publican's  license.  3  &  4 
W.  4,  c.  68,  ss.  2,  6,  10.  Hawkins  v.  M*LoughBh 
14  Ir.  C.  L.  Rep.,  App.  L,  Exch. 

M'Loughlin,  appeOant;  The  Clerk  of  the  Peauof 
Wexford,  respovdeni,  2  Ir.  Jur.  p.  168 

CONTRACT. 
9  (The  defendant,  a  Roman  Catholic  deigyman  ia 
Sheffield,  through  P,  who  was  the  superkteDdeoft  of 
the  Glasnevin  Cemetery,  Dublin,  for  the  uses  of  a 
cemetery  about  to  be  opened  in  Sheffield,  gave  the 
plaintiff  (a  stationer  in  Dublin)  aa  order,  which,  ac- 
cording to  the  evidence  of  P,  was  in  the  following 
words,  ^'  One  copy  of  eadi  of  the  large  books,  and  as 
fbw  as  possible  of  the  smaller  books  and  forms." 
According  to  the  plaintiff's  evidence,  P  desired  him 
to  furnish  **  One  book  of  the  forms  least  ui  o^e,  and  a 
moderate  quantity  of  the  others,  in  proportion  as  thej 
were  used  in  Glasnevin  Cemetery."  The  plaintiif 
forwarded  to  the  defendant,  through  P,  two  of  the 
large  books  and  an  excess  in  the  **  smaller  books  and 
forms,"  over  the  requirements  of  the  Sheffield  Ceme- 
tery, as  ascertained  by  the  evidence  at  the  trial,  togo- 
ther  with  a  quantity  of  stationery,  which  had  not  been 
ordered  at  all,  and  included  them  all  in  the  one  in- 
voice. Held,  (following  Levy  v.  Green,  i  EL  &  EL 
969)  that  the  defendant  was  jastified  ia  rejecting  the 
whole*— Christian,  J.,  diasentienie.  Shamum  t.  Bar- 
low, 9  Ir.  Jur.  N.S.  229,  C.  P. 

And  per  Christian,  J^  that  the  case  was  distingnish- 
able  from  from  Levy  v.  Green  as  to  the  uide6nitepor- 
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don  of  the  order,  Ist,  beoaose  it  was  indefinite;  and 
2ndl7,  becanae  it  appertained  to  a  certain  measure  or 
standard  which  was  in  the  possession  of  the  defendanti 
bnt  not  in  the  icnowledge  of  the  plaintiff;  and  that  as 
to  the  portion  of  the  order  which  was  alleged  to  be 
precise,  there  was  not  evidence  to  show  that  the  books 
in  question  were  not  amongst  those  most  in  use.  And, 
that  as  to  the  stationery,  which  was  not  ordered,  no 
case  decided  that  where  articles  aUenua  generis  were 
sent  along  with  those  ordered,  the  purchaser  was  at 
liberty  to  reject  the  whole  of  them.  And  that  a  ver- 
dict which,  nnder  these  drcnmstanoes,  specified  the 
articles  in  the  invoice,  for  which  the  jaiy  thought  the 
iduntiff  entitled  to  recover,  ought  not  to  be  disturbed. 

a. 

COPYRIGHT. 

The  proprietors  of  copyright  in  a  book  need  not,  in 
an  action  for  the  infringement  thereof,  aver  that  the 
defendant  published  the  plaintiff's  book.  The  plaint 
states  a  g^  canse  of  action  if  it  avers  that  the  de- 
fendant published  porta  of  the  plaintiff's  book.  Roo- 
mey  V.  Kdly,  U  Ir.  C.  L.  Rep.  158,  Q.  a;  s.c7  Ir. 
Jnr.  N.S.  213. 

Such  a  canse  of  action  is  not  answered  by  a  plea  in 
coniesaio&  and  avoidance,  to  the  effect  that  the  book 
of  the  plaintiff  and  the  books  of  thedefen^nt  were 


and  receive  the  rents  to  be  payable  by  such  persons 
so  becoming  tenants  to  said  premises;  and  that  such 
persons  should  not  be  liable  to  pay  any  greater  sum 
than  the  rent  originally  reserved."  The  assignee 
having  failed  to  perform  the  covenant  within  the  spe- 
cified period,  the  assignor  brought  an  ejectment  on 
the  title,  for  breach  of  the  covenant.  EeUt  that  not- 
withstanding that  the  deed  of  assignment  transferred 
to  the  assignee  the  whole  of  the  interest  of  the  gran- 
tor, he  might  re  enter  for  condition  broken.  ColmUe 
V.  HaU,  14  Ir.  G.  L.  Rep.  265,  0.  P.;  s.  a  8  Ir. 
Jur.  N.  S.  303. 

HM  also,  that  the  indorsement  did  not  amount  to 
a  release  of  the  condition  in  the  principal  deed,  bnt 
merely  to  a  covenant  not  to  disturb  the  under-tenants. 
lb. 

Held$\aOf  that  the  fact  that  a  receiver  had  been  ap- 
pointed, and  acted  over  a  portion  of  the  premises,  on 
foot  of  a  judgment,  registered  as  a  mortgage,  obtained 
by  the  assignor  against  the  assignee  for  arrears  of 
rent,  did  not  amount  to  an  eviction,  so  as  to  prevent 
the  assignor  from  taking  advantage  of  the  breach  of 
condition ;  and  that  the  receipt  by  the  receiver,  from 
an  under-tenant,  of  rent,  which  accrued  due  after 
bringing  the  ejectment,  did  not  operate  as  a  waiver  of 
the  forfeiture.    lb. 

Whether  dbaoluU  or  qualifiecL]  A  was,  under  his 
composed  by  one  and  the  same  anthor,  from  common  '  marriage  settlement,  tenant  for  life  of  certain  leasehold 
sonroes  of  information,  '*  and  that  no  part  of  defen- ,  property  held  for  a  term  of  fifty-two  years,  with 
daut's  said  books,  or  either  of  them,  was  copied  or  ,  remainder  to  his  wife  for  life,  remainder  to  the  chil- 
oolourably  altered  firom  the  said  book  of  the  plaiiftiff."   dren  of  the  marriage  absolutely.     By  deed  reciting 


lb. 


COVENANT. 
A  deed  of  assignment  of  the  premises,  demised  by 


the  settlement,  that  there  were  two  children  of  the 
man-iage,  both  infants,  that  there  was  a  contract  for 
purchase  of  the  property,  and  that  inasmuch  as  the 
children  were  incompetent  to  convey,  A  had  agreed  to 


a  lease  dated  the  20th  of  October,  1824,  for  a  term  |  covenant  for  their  execution  of  the  deed  on  their  reaching 
of  500  years,  conUiined  a  covenant  on  the  part  of  the   twenty-one,  the  trastees  of  the  settlement,  A  and  his 

wife,  joined  in  conveying  the  leaseholds  for  the  resi- 
due of  the  term  to  a  purchaser  according  to  their  seve- 
ral Interests;  then  all  the  conveying  parties  cove- 
nanted that  notwithstanding  any  act  done  by  them  or 
any  of  them,  they  or  some  of  them  had  good  title  to 
convey  ^  for  the  remdne  of  the  term  in  manner  afore- 
said, according  to  the  true  intent  of  these  presents." 
They  also  covenanted  agamst  incumbrances,  and  for 
further  assurance;  and  finally,  A  covenanted  for  the 
execution  by  the  children  of  the  marriage  as  they  should 
attain  twenty  one^  Held,  that  on  the  true  construction 
of  the  entire  deed  the  covenant  for  title  was  not  abso- 
lute bnt  qualified,  and  that  there  was  not  any  breach 
of  it  in  consequence  of  A  and  his  wife  havmgonly  life 
estates.    DoyU  v.  Emai^,  9  Ir.  Jur.  N.  S.  26.  Ex. 


I  to  expend  £2,000  in  building  houses,  within 
seven  years  from  the  1st  of  September,  1855.  The 
deed  contained  a  clause  of  re-entry  for  breach  of  the 
covenant.  By  a  subsequent  indorsement  under  seal, 
dated  the  12th  of  November,  1856,  afier  reciting  that 
the  assignee  had  built  one  house,  and  was  desurons  to 
let  the  remainder  of  the  premises  for  building  ground, 
the  foUowing  covenant  was  entered  into  on  the  part 
of  the  assignor: — **  That  in  case  any  penalty  or  for- 
feiture ahall  be  incorred  under  and  pursuant  to,  and 
for  non-performance  of  the  clanaes,  covenants,  and 
agreements  In  the  deed  reserved,  that,  in  such  case, 
such  penalty  or  forfoitnre  shall  not  in  any  manner 
afifoct  the  interest  of  the  persons  who  may  be  tenants 
to  said  within  premises,  so  as  in  any  manner  to  de- 
prive snch  persona  of  the  full  benefit  of  thehr  respective  Cham, 
holdings:"  and  that  in  case  such  forfeiture  were  In-  j  Where  a  deed  of  assignment,  after  redtiHg  that 
corred  bf  the  assignee,  "  that  then  and  in  snch  case,  |  under  a  certain  deed  A  was  seised  and  possessed  of 
sveh  penalty  or  forfettnre  shall  not  in  any  manner  cei^n  premises,  and  that  be  had  agreed  with  the  plain- 
whataoever,  faiterfore  with  or  affect  the  interest  or   tiff  for  the  sale  of  all  the  defendant's  estate  add  inte- 


proper^  of  the  persons  who  might  be  tenants  to  said 
demised  premises  under  the  said  assignees^  db.,  so  aa 
ia  any  manner  to  deprive  them  of  the  fhll  benefit  and 
advantage  of  thdr  respective  holduigs  upon  the  pre- 
Biiaes;  and  that  m  case  of  any  snch  penalty  being 
incnrnd,  and  that  any  proceedings  wero  taken  and 
rendered  effectual  on  account  thereof,  the  assignori 


rest  nnder  the  same  deed,  to  the  plaintiff,  witnessed 
that  the  defendant  did  grant,  dbc,  and  assign  unto  the 
plaintiff,  the  premises,  to  hold  same  to  him,  his  hens, 
execntors,  &c.  for  ever;  and  also  contained  a  cove- 
nant that  the  defendant  then  had  in  himself  good 
right,  full  power,  and  lawful  authority  to  make  that 
conveyance  of  his  estate  and  interest  nnder  the  said 


instead  of  the  assiipiee,  should  be  entitled  to  recover   deed  to  the  plaintiff,  his  heirs,  executors,  &c    ffetd^ 
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tbat  this  was  nol  an  absolote  covenant  that  A  had 
pow«r  to  convey  a  freehold  estate^  bat  only  that  he 
had  power  to  convey  snoh  an  estate  as  he  took  nnder 
the  said  deed.  Delmer  v.  M^Cabe,  14  Ir.  a  L.  Rep. 
377,  0.  P.;  s.  c  8  Ir.  Jar.  N.  S.  236. 

CovenofU  to  Ht^aftgr-acquired property.']  Where 
a  settlement  contains  a  covenant  that  all  the  real  and 
personal  estate  of  the  settlor  whereof  be  then  was,  or 
should  at  any  time  thereafter  be  possessed  or  entitled 
onto,  shonld  stand  charged  with  the  payment  of  a 
certain  sum  of  money  for  the  tmsts  in  the  settlement 
mentioned,  such  covenant  to  charge  after  acquired 
property  is  not  capable  of  registration  under  the  Re- 
gistry Acts,  so  as  to  give  the  settlement  priority  over 
snbseqnent  pmchasers  for  valae  witbont  notice  of  the 
after  acqnired  lands.  Qvhbina  v.  ChMina^  1  Drniy 
&  Walsh,  considered,  and  held  not  to  be  a  decision  to 
the  contrary.  Re  F.  ir  W.  Olden,  9  Ir.  Jar.  N.  S 
297,  Bank. 

— ♦— 
CRIMINAL  LAW. 

AbductiofL]  A  mother  does  not  lose  the  posses- 
sion of  her  chUd,  an  unmarried  girl  under  the  age  of 
sixteen,  by  contracting  a  second  marriage,  and  neither 
the  consent  of  the  giri  herself,  nor  that  of  her  step- 
father, to  her  being  taken  away  out  of  the  possession 
and  against  the  wUl  of  her  mother,  is  any  bar  to  an 
indictment  and  conviction  under  statnte  24  &  25  Vic 
c  100,  s.  55.  The  Queen  r.  Norton,  9  Ir.  Jar.  N. 
S.  156,  Grim.  App. 
See  EviDXNCK. 

CUSTOM. 
OUigation  to  inquire  into  cuetom  of  trade,]  The 
defendant  gave  to  the  plaintiffb  the  following  goa- 
ranty — '*  1 0th  April,  1863 — Qentlemen, — I  beg  leave 
to  inform  you  that  at  the  request  of  Mr.  John  Fergu- 
son, of  Upper  George*8-street,  Kingstown,  who  has 
lately  opened  an  estabKshment  of  general  merchant 
and  deder  in  groceries  of  all  kinds,  that  I  have  con- 
sented to  give  you  a  general  guaranty  for  a  torn  not 
exceeding  £200  for  any  orders  he  may  give  you  for 
the  canying  on  of  his  house  of  business  at  Kings- 
town, and  for  the  goods  yon  may  supply  him  under 
this  letter  of  agreement.  This  guaranty  to  be  in 
force  against  me  till  recalled,  reserving  the  right  to 
do  so  when  occasion  shall  require,  and  on  notice  to 
ybu.*'  Jlild,  in  an  action  brought  to  recover  the 
price  of  goods  supplied  to  Ferguson  by  the  plaintiffs, 
that  the  defendant  was  not  discharged  by  the  plaintiffi 
having  taken  bills  from  Ferguson  for  the  amount  due 
t6  them,  in  accoi^ance  "with  What  was  proved  to  be  the 
custom  of  the  wholesale  grocery  trade  of  the  city  of 
Dublin,  he  being  under  an  obligation,  if  he  did  not 
know,  to  inquire  as  to  the  nsage  upon  whi^i  the 
trade  was  carried  on.  Woods  and  othere  v.  Arm- 
ttrong,  9  Ir.  Jur.  N.S.  292,  C  P.    - 

Held,  dso,  as  to  a  portion  of  plaintiffs'  demand, 
which  consisted  of  duty  on   tea,  advanced  by  the 
plaintifi^,  that  the  same  was  a  part  of  the  price  of 
the  tea.     lb. 
'  See  EvitoENcfi. 


DAMAGE. 
Rule  a»  to  proxvmatenese  or  remoteneea  of.] 


The 


defendant,  nnder  an  agreement  in  writing,  nndertook 
to  act  as  agent  in  Glasgow  for  the  plaintiffd,  cattle 
and  provision  dealers  in  Dnblin;  part  of  the  agree- 
ment was,  that  the  defendant  should  open  a  cash  ac- 
coant  at  a  bank  in  Glasgow,  to  the  amount  of  £500, 
to  be  used  at  any  time  in  honoring  and  retiring  caBh 
orders  of  the  pUintiffs.  It  was  also  agreed  that  no 
cash  order  would  be  drawn  by  the  plaintiflb  *<withoot 
the  defendant  having  in  his  hands  the  full  amoant  of 
such  orders  previous  to  his  being  required  to  pay  the 
same.**  While  the  defendant  had  cash  in  bank,  and 
goods  in  hands,  amounting  to  more  than  the  £600« 
upon  the  day  on  which  a  cash  order  for  £250  fell 
doe  in  Glasgow,  the  defendant  left  that  city,  and  the 
order  was  returned  dishonored  to  Dublin.  It  haTing 
been  proved  that,  in  consequence  of  the  cash  order 
having  been  dishonored,  the  plaintiffs'  trade  in  Glas- 
gow  was  suspended,  that  their  Dnblin  buiuness  was 
seriously  injured,  and  that  they  had  lost  the  agency 
of  an  Australian  firm;  the  juiy  gave  damages  for 
loss  upon  each  of  those  heads.  HeU  that  no  po^ 
tion  of  the  damages  was  too  remote,  as  the  lo88et 
flowed  naturally  from  the  defeolt  of  the  defendant 
Boyd  and  others  y.  Fitt,  U  Ir.  C.  L.  Rep.  43, 
Exch.;  8.  c  8  Ir.  Jur.  N.S.  50. 

Semble,  That  the  rule  laid  down  in  Hadh/  v. 
Baxendale,  9  Exch.  841,  is  too  strict,  and  that 
Smeed  v.  Foord,  Ell.  &  Ell.  p.  614,  tand  Geev.The 
Laneashire  and  Yorkshire  Railway  Company,  6 
HnrL  &  Nor.  221,  contwn  sounder  expositions  of  the 
law  &  to  the  prozimateness  or  remoteness  of  damage. 
lb.  ^ 

DEED  (CONSTRUCTION). 
A  fund  was,  by  a  deed  of  1841,  vested  in  trostees, 
in  trust  fbr  such  of  four  persons  as  should  be  liriog 
at  the  determination  of  life  interests  limited  to  their 
father  and  mother.  On  the  marriage  of  A,  one  of  the 
four,  her  father  being  still  living,  a  settlement  was 
executed,  which  recited  an  agreement  that  a  share  of 
£2,700  and  the  one-fourth  share  of  the  fond,  and 
the  interest  thereof  to  which  A  should  become  en- 
titled, should  be  conveyed  to  trustees  upon  certun 
trusts,  and  by  which  A  assigned  to  the  trustees  the 
share  of  £2,700,  aud  all  and  every  other  sam  or 
sums  of  money  or  other  property  to  which  she  might 
thereafter  become  entitled,  upon  certain  tmsts  as  to 
the  share  of  £2,700;  and  upon  trust  after  the  de- 
cease of  A  and  L,  her  intended  husband,  to  permit 
the  children  of  the  marriage  to  reoelve  the  interest  of 
the  lAiare  of  £2,700,  and  every  other  sum  or  snms 
of  money  to  which  A  might  become  thereafter  en- 
titled in  such  shareis  Ae.  as  A  and  L  or  the  survivor 
shonld  appoint,  and  in  default  of  sppoiatment  as  to 
the  principal;  equally  among  the  issue  of  the  marriage; 
and  if  but  one  child,  for  such  child  only;  and  it  was 
agreed  that  the  one-fourth  of  the  trust  fund,  or  any 
other  sum  to  which  A  might  thereafter  become  en* 
titled  nnder  the  scfttlement  of  1841,  should,  when 
received  by  the  trustees  of  that  deed,  be  paid  by 
them  to  L,  or  his  assigns,  should  A  be  then  liriog» 
aoN)  not  otherwise,  the  same  to  be  for* his  sole  nae 
and  benefit  L  died,  leaving  a  son  a  minor,  and  bis 
wife  A  surviving  him,  and  A's  father  afterwards  died; 
whereupon  the  trust  fund  under  the  deed  of  1841, 
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became  divisible  between  A  and  her  sister,  fie^, 
first,  that  L  having  died  before  A's  father,  did  not 
take  a  vested  interest  in  the  principal  of  the  moiety 
of  the  fund,  tinder  his  marriage  settlement.  S^ 
condlj,  that  A  was  entitled  to  the  interest  of  it  da- 
ring her  life.  Thirdly,  that  the  minor  son  of  L  was 
entitled  to  the  principal  after  her  death.  In  re  Jager^e 
Tmsts,  14  Ir.  Gh.  Rep.  155,  R. 

By  ante-noptial  articles  executed  in  1819,  J.  G. 
covenanted  that  if  the  marriage  shoold  take  effect, 
andthe  intended  wife  shoald  snrvive  him,  and  if  he  shoold 
not  in  his  lifetime  have  settled  lands  or  other  heredi- 
taments to  the  valne  of  £1 80  per  annum  t-o  the  nses  then 
spedfied,  and  if  he  shoald  not  have  devised  lands  of 
the  like  amount  fer  the  like  uses,  then  his  heirs,  exe- 
cutors, and  administrators  should,  within  six  months 
after  his  decease,  pay  to  the  trustees  £3000,  to  be  in- 
vested on  the  trusts  specified,  which  were  to  be  for 
the  wife  for  life,  remainder  to  the  children  of  the 
marriage  as  she  should  appoint,  and  in  default  equally. 
J.  0,  afterwards  acquired  property  (including  the 
lands  of  B.)  which  was,  however.  Incumbered;  and 
being  considerably  indebted,  he,  in  the  year  1850, 
asugned  all  the  said  property  to  a  trustee  for  payment 
of  his  debts  and  for  other  purposes,  and  subject 
thereto  upon  the  trusts  of  the  articles  of  1819«  with 
yarions  trusts  as  to  the  residue  of  the  rents.  Held-^ 
upon  the  construction  of  the  whole  deed,  that  the 
lands  of  B.  were  subject  to  the  trusts  of  the  articles 
of  1819  to  the  extent  merely  of  an  annuity  of  £180. 
Re  Clancy's  estate,  9  Ir.  Jur.  N.S.  72;  S.O.  14  Ir. 
Gh.  Bep.  361.     L.  E.  C. 

A.  bdng  entitled  to  certain  leasehold,  and  also  to 
certain  fee-umple,  estates,  devised  the  latter  to  trus- 
tees upon  trust  for  his  eldest  grandson,  B.,  for  life,  in 
case  he  should  attain  twenty-three,  with'  refnaiod^ 
to  his  sons  in  tail  male;  and  if  B.  should  not  attain 
twenty-three,  then  npon  trust  for  whichever  of 
the  testator's  younger  grandsons  should  first  at- 
tain that  age,  for  life,  with  like  remainder  to  his 
sons,  with  remainder  over.  After  directing  seve- 
ral legacies  and  annuities  to  be  paid  out  of  his 
leasehold  estates  he  bequeathed  his  resickaiy  estate 
(which  included  his  leasehold  estates)  to  Ms  seven 
younger  grandsons,  share  and  share  alike.  B.^  at- 
tained the  age  of  twenty-three,  and  died  without  is- 
sue in  1849.  By  deed  dated  the  29th  Mamh,  1834, 
reciting  that  A.  bj  bis  ^11,  after  devising  several  le- 
gacies, had  beqaeathed  the  lesidue  of  his  property 
oomprismg,  amongst  other  matters,  certain  leasehold 
interests  to  his  seven  younger  grandsons,  and  reciting 
that  G.,  one  of  the  teetatorr's  grandsons,  was  entitled 
under  this  will  to  a  seventh  share  of  the  renduary  estate 
of  A.,  oonsuting,  among  ot^er  mattecs,  •  of  the  Ismds 
thereinafter  mentioned,  G.  granted  to  D.  all  his  se- 
venth share  of  the  residuary  estate  of  A.,  and  in  par- 
ticular all  his  estate  and  interest  in  his  seventh,  share 
of  the  leasehold  estates  (which  were  specifically  enu- 
merated), **  and  dl  the  estate  and  interest  of  him,  the 
Btad  Oi,  Uierein  or  in  any  other  lands  which  were  part 
of  tiie  residnftry  estate  of  the  said  A.,''  to  have  and 
to  hold  the  said  leaseholds,  ^^aad  other  the  share 
which  tbe  said  G.  is  at  present  entitled  to  of  any 
lands  or  tenements,  or  any  other  property  part  of  the 
reuduary  estate  of  A«^'  unto  D.  his  heirs,  die    ffeid 


— ^that  B.'s  contingent  reversionary  interest  In  the  fee- 
simple  estates  pamd  under  the  deed.  In  re  Barkers 
estate,  9  Ir.  Jur.  N.S.  409.     Gh.  Ap. 

E.,  one  of  A.'s  grandsons,  who  wvs  the^  solicitor 
employed  to  prepare  the  deed  of  the  29th  Mareh, 
1834,  purchased  from  D.  the  interest  which  he  took 
under  this  deed.  He  also  purchased  from  his  other 
brothers  their  respective  shares  in  the  residuary  estate 
of  A.  A  petition  having  been  presented  to  the 
Landed  Estates  Gonrt  by  a  judgment  creditor  of  £• 
for  a  sale  of  E.'s  lands,  including  the  fee^simple  es- 
tates devised  by  A.,  semble^  that  the  Gourt  had  no' 
jurisdiction  to  declare,  that  by  reason  of  the  firaud  of 
£•  in  the  preparation  of  the  deed  of  the  29th  of 
March,  1 834,  the  reversionary,  interest  of  C.  in  the 
fee-simple  estates  did  not  pass  under  the  deed.  lb. 
■  ♦' 
PEQREE. 

Where  by  the  charter  of  the  Gollege  of  Physicians 
powers  were  given  to  the  president  and  fellows  to 
make  such  statutes,  decrees,  and  ordinances  for  the 
regulation  of  the  faculty  of  physic  as  to  them  might 
seem  necessary,  and  to  grant  testimonials  to  all  candi- 
dates presenting  themselves  for  examiaation  as  they 
might  deem  entitled  to  receive  them.  Held-^Tkul 
this  did  not  imply  the  power  to  grant  dborees,  and 
that  between  a  license  and  a  degree  there  was  a  well** 
recognised  distinction.  The  Attorney-  Oeneral  v.  The 
King  and  Queen^s  College  of  Physicians  in  Ireland, 
9  Ir.  Jur.  N.S.  362. 

Held  also — ^That  in  case  any  corporate  or  other 
body  usurp  the  power  of  granting  degrees  without 
expi*ess  authority,  proceedings  are  properly  takem  in 
the  name  of  the  Attomey^eneraL     Ib» 

Sed  ^v<vre— Whether  one  body  to  whom  the  privi- 
lege has  been  granted  can  fife  a  bill  against  another 
body  which  has  usurped  such  privilege  without  hailing 
first  established  its  right  at  law.  lb. 

DESGBIPTIOIL 
By  two  conveyances  of  equal  dale,  executed  by  the 
Commissioners  of  the  Incumbered  Estates  Goort, 
certain  premises  were  granted  In  severalty  to  A.  and 
B.,  and*  certain  mountain  lands  were  by  those  same 
conveyances  granted  to  A.  and  B.  in  undivided  sharef» 
proportioned  to  the  rights  of  commonage  thereon  pre- 
viously enjoyed  by  A.  and  B.  respectively  under  cer- 
tain leases.  The  premises  granted  la  severalty  were 
described  as  bdng  in  the  oecopaiion  of  the  grantees, 
as  containing  a  certain  numbor  of  acres,  and  as  being 
represented  in  maps  annexed  to  the  several  convey- 
ances, and  they  were  to  be  held  aubject  to  the  leases. 
Those  leases  which  were  also  of  equal  date  described 
the  premises  thereby  demised  as  containing  a  certain 
number  of  a6res,  and  as  being  in  the  posseaBion  of  the 
respective  lessees.  The  acreage  in.  the  conveyances 
and  In  the  leases  was  substantially  the  same*  A  re- 
claimed piece  of  the  pnonatain  land  was  in  the  pos- 
session and  occupaUon  of  A.  at  the  time  of  the  leases 
and  of  the  conveyances;  but  if  included  in  the  lands 
demised  and  granted  to  him  in  severalty,  it  would 
render  the  acreage  inaceurate.  Moreover,  tfao  maps 
annexed  to  the  oonveyancea  repreaented  It  <  as  a  por- 
tion of  the  mountain  l«ids.  Meld — ^That^  aa  to  the 
leases,  it  should  be  considered  as  portion  of  the  lands 
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demised;  but  thai,  as  tu  the  convejances,  it  should 
be  considered  portion  of  the  moantain  lands*  In  re 
Clements  estaU,  14  Ir.  GL  Rep.  505.    L.  E.  0. 

As  to  the  principle  npon  which  the  partition  of  the 
monntain  lantls  should  be  carried  ont,  qosre.    Ib^ 
♦ 
EASEMENT. 

Where  a  dweUing-hoase  obstracta  the  enjoyment  of 
an  easement,  the  defendant,  in  an  action  for  breaking 
and  entering  plaintiff's  sud  dwelling-hoiise,  may  jns- 
tify  the  brei^ng  and  entiy  by  pleading  the  enjoyment 
of  the  right  for  forty  or  twenty  years  before  the  com- 
mencement of  the  suit,  and  that  said  house  obstructed 
him  in  the  exercise  of  Lis  said  right  Kearm  t. 
Hendenan,  9  Ir.  Jnr.  N.S.  69*    Ex. 

A  plea  of  eiyoyment  of  an  easement  for  twenty 
or  forty  years  before  the  commencement  of  suit  is 
sufficient  without  saying  twenty  or  forty  years  next 
before.    lb. 

See  Wat. 

EJSGTliENT. 

Nature  ofaetian  ofJ]  The  nature  of  the  action  of 
ejectment  as  cBstinguisAdd  from  a  personal  actbn  for 
rent  is  not  altered  by  the  Common  Law  Procedure 
Act  of  1853,  and  it  still  remains  an  action  essentially 
for  the  recovery  of  the  possession  of  the  land.  Wake- 
fiM  7.  SmUOi,  9  Ir.  Jur.  N.&  391.    Q.B. 

Defence  of  judgmstU  recovered  inprior  action  for 
rent  on  which  ^eotment  founded^]  The  recovering  of 
a  judgment  and  issuing  of  execution  in  a  personal  ac- 
tion for  rent  form  no  bar  to  a  subsequent  ejectment 
founded  upon  the  nonpayment  of  the  same  rent,  where 
the  judgment  and  execution  have  been  nnproductive; 
and  the  maxim  of  factum  traneU  in  rem  judioatam 
does  not  apply  in  such  a  case.  Wakefield  v.  Smithy 
9  Ir.  Jur.  N.S.  391.    Q.B. 

♦    ■ 
ESTOPPEL. 

To  an  action  on  a  policy  of  assurance  under  seal, 
the  defendants  pieced  that  the  age  of  the  assured 
exceeded  what  it  was  represented  to  be  in  the  policy. 
The  phuatiff  pleaded  the  following  replication  on  equit- 
able grounds:*— That  the  defen<£mts  ought  not  to  be 
allowed  or  received  to  plead  the  aaid  defonce,  or  to 
make  the  objections  tiierein  oontained,  because  that 
before  and  at  the  time  of  the  making  of  the  said  pro* 
posal  and  policy,  the  plaintiff  was  in  communication 
.  with  the  said  defendants  npon  the  subject  of  the  said 
proposal  and  policy)  and. that  in  the  course  of  and  all 
through  such  communication,  the  defendants,  meaning 
.  and  mtending  that  the  plaintiff  should  believe  and  act 
apon  the  belief  by  their  conduct  caused  the  plaintiff 
to  believe,  and  the  plaintiff  accordmgly  did  believe 
and  acted  npon  and  made  said  proporal,  acting  npon 
the  beUef  that  the  age  of  the  said  R.  H.  M.  did  not 
at  the  time  of  the  making  of  the  said  proposal  exceed 
fifty-six  years,  and  that  the  pkdntiff  did  not  in  tact 
know  from  any  documents  or  otherwise  howsoever, 
save  than  from  the  defondants  themselves,  whether 
the  age  of  the  said  R  H.  M.  at  the  time  of  the  mak- 
'  ing  of  the  said  propiisal  exceeded  fifty-six  years  or 
not  Heidt — upon  demurrer,  a  good  roplicati(tn« 
Sumney  v.  The  Promoter  Insurance  Company^  9  Ir. 
Jur.  N.S.  355.    S.O.  14  Ir.  O.  L  Bep.  476.     O.P. 


S.,  in  1854,  purchased  several  denominations  in 
the  Incumbered  Estates  Court  as  trustee  for  E.  Be- 
fore the  conveyance  was  executed,  £•  agreed  to  sell 
those  denominations  to  S.  in  consideration  of  a  biU  of 
exchange  for  £10,000  and  a  mortgage  npon  the  de- 
nominations. S.  forged  a  conveyance  from  the  In<- 
cumbered  Estates  Court,  and  executed  for  valae  a 
conveyance  to  W.  reciting  the  forged  conveyance  aa 
if  genuine.  Afterwards  the  Landed  Estates  Coart 
executed  a  conveyance  to  S.  reciting  the  paichase* 
money  to  be  E.'s.  Held — ^That  no  interest  under  the 
genuine  deed  passed  by  estoppel  to  W.  so  as  to  give 
him  priority  to  E/s  demand.  Eyre  v.  SadUm^  U 
Ir.  Ch.  Bep.  119.    Ch. 

Held  also— That  E.  had  a  lien  for  the  amount  of 
thebUL    lb. 


EVIDENCE. 

Where  in  an  action  against  the  acceptor  of  a  bill 
of  exchange  purportmg  to  be  aooq>ted  perpro^  '*the 
Tlpperaiy  Jomt  Stock  Bank,  W.  E.  manager,''  upon 
the  issue  raised  upon  a  traverse  of  the  acceptance  W. 
K.  behig  called  as  a  witness  was  asked,  on  the  part 
of  the  plaintiff,  whether  it  was  part  of  his  bosinesB, 
as  manager,  to  accept  bills  of  exchange  for  the  said 
bank?  whkih  was  objected  to  by  the  d^endant.  EtH 
that  the  question  was  admissible.  Eyre  v.  M^DowU^ 
14  Ir.  0.  L.  Bep.  3 1 4 ;  8.a  8  Ir.  Jnr.  N.S.  383,  aP. 

An  entry  contained  in  a  book  bebng^  to  the 
bank,  purporting  to  be  a  copy  of  a  droular  informiDg 
the  customers  of  the  bank  that  W.  K.  had  been  ap- 
pointed manager,  and  had  been  empowered  to  sign  all 
documents  and  indorse  all  bills  on  account  of  the 
bank,  was  admitted  at  the  time  aa  secondary  evidence 
on  the  part  of  the  plaintiff  of  the  issuing  of  the  ori- 
giDalcircolar.  ^Tdtf-Thatm  the  absence  of  evidence 
of  the  sending  of  the  original  to  the  customers  of  the 
bank  that  the  evidence  was  inadmissible.    Ib» 

The  defendant's  connsd  proposed  to  ask  the  ma- 
nager of  another  bank  whether  the  bill  of  exobao^ 
sued  on  was  one  which  in  the  ordinary  course  of  boai- 
ness  a  bank,  according  to  banking  usages,  would  ac- 
cept for  an  inland  customer?  iTefd— That  the  qoes- 
tion  was  proper.    Jb. 

He  also  proposed  to  ask  same  withees  whether  a 
bill  accepted  in  the  same  way  aa  thA  present  wonld, 
acoordmg  to  the  course  oi  trade  and  bankers,  pat  a 
party  upon  inquiiy  as  to  the  authority  of  an  ac- 
ceptance.   Held — That  the  question  was  proper.  /& 

He  also  proposed  to  ask  the  same  witneaa  whether 
authority  to  mdorse  was  also  anthority  to  accept? 
Held — ^That  the  qoeetion  waa  inadmisdUcb    Ib> 

The  judge  having  told  the  jury  that,  if  th^  be- 
lieved that  K.,  as  manager  of  the  bank,  signed  the 
bill  by  durectibn  of  J.  &,  and  that  J.  S.  waa  a  diteo* 
tor  at  the  time,  the  acceptance  waa  binding  on  the 
bank.  Hetd^That  having  regard  to  the  fact  that  the 
bill  was  accepted  per  procuratitm,  and  that  the  deed  of 
partnership  required  three  directors  to  form  a  coorti 
and  empowered  the  Conct  of  directors  to  make  re- 
lations respecting  the  aecepting  of  bills,  that  the  di- 
rection waa  wrong.    i& 

The  fact  of  the  knowledge,  by  the  solicitor  of  a 
bona  fide  holder,  bnt  who  has  not  acted  fbr  hun  m 
the  particular  matter,  that  a  bill  has  been  fraadnleDtly 
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aocepted  is  not  eyidence  that  the  holder  had  notice  of 
the  firand  at  the  time  of  the  iodorsemeDt    lb. 

At  the  trial  of  an  action  brought  by  the  plaintiff 
for  distnrbaoce  in  his  office  of  weighmastor  nnder  the 
4  Anne  (Ir*)  c  1 4,  evidence  was  given  that  there 
had  been  boards  fixed  np  in  front  of  the  market-honse 
of  Clones,  and  in  front  of  the  shambles,  with  tolls 
and  customs  marked  on  them;  and  that  when  meal 
and  potatoes  were  brought  to  the  market,  the  bn/ers 
used  to  pay  rent  for  liberty  of  re-selling  them.  Held 
—upon  the  argument  of  a  bUi  of  exceptions,  that 
this  was  evidence  from  which  the  jury  might  infer 
that  tolls  and  customs  were  legally  leviable  in  Clones, 
and  that  Clones  was  a  town  in  which  the  office  of 
weighmaster,  under  the  4  Anne,  c.  14,  existed. 
M'Makon  v.  Ellis,  9  Ir.  Jar.  N.S.  329.  S.C.  14  Ir. 
C.  L.  Rep.  499    C.P. 

The  4  Anne,  c  14»  imposed  a  penalty  of  40s.  a 
month  on  the  owner  of  tolls  and  customs  who  should 
Delect  to  appoint  a  weighmaster.  There  was  evi- 
dence given  that  Sir  T.  B.  Leonard  was  the  owner  of 
the  tolls  and  customs  of  Clones,  and  the  plaintiff  gave 
evidence  that  he  acted  as  weighmaster  from  the  death 
of  his  &ther  till  1851.  JTe^— That  there  was  evi- 
dence to  go  the  jury  that  the  plaintiff  was  duly  ap- 
pomted  wei^^unaster  pursuant  to  the  4  Anne,  c.  14. 
lb. 

Held  also — ^That  evidence  of  the  fees  taken  by  the 
plaintiff  being  larger  than  the  statutable  ones,  sup- 
ponng  it  given,  would  weaken  but  not  annul  the  other 
evidence^  as  it  was  for  the  jury  to  choose  between  a 
violation  of  the  statute  to  the  owner  of  the  tolls  and 
customs,  and  imputing  extortion  to  the  pUintiff.    lb. 

The  plaintiff  gave  no  durect  evidence  of  having 
taken  the  oath  required  by  the  10  G.  IV.  c  ?•  The 
defendant  gave  some  evidence  of  a  fruitless  seareh  for 
the  oath  amongst  the  records  of  the  Court  of  Chan- 
eery,  bat  none  of  any  in  a  court  of  assise.  BM 
— ^That  this  was  not  such  a  rebuttal  by  the  de- 
fendant of  the  presumption  that  the  oath  was  taken 
arimg  from  the  plaintiff's  having  acted  m  the  eiBee^ 
aa  entitled  the  defendant  to  have  the  question  with- 
drawn from  the  jwy.  1.  Be<»use  this  assumed  that 
the  pkdatiff  was  bound  to  follow  section  20  of  10 
6.  IV.  c.  7,  as  to  the  time  and  manner  of  taking  the 
oaih»  which  he  was  not  2.  Because  waiving  this, 
the  neglect  of  the  officer  to  record  the  oath  woidd  not 
invalidate  its  effect  if  taken.  3*  Beeanse  the  seareh 
was  insnffi(»ent*    IK 

A  piece  of  bog,  X,  was  surrounded  by  four  town- 
lands,  A,  B^  C,  and  D.  X  was  described  in  the 
referasoe  to  the  Down  Survey  as  "  bog  belonging  to 
thf  adjacent  towns."  A,  "  together  with  all  bogs, 
^c  dkc.»  thereunto  belonging,"  had  been  granted  to 
the  anoeston  of  the  phuntiff  by  letters  patent  of  the 
33  Car.  2;  and  B,  «'togetiier  with  all  bogs,"  &a  &c 
had  been  granted  to  the  ancestora  of  the  defendant, 
by  lettere  patent  of  tiie  19  Car.  2.  To  an  action  for 
tre^MSB  upon  X,  brought  by  the  owner  of  A,  a 
tenancy  in  common  was  pleaded  by  the  defendant  the 
owner  of  B.  At  the  trial,  the  meanmg  of  the 
reference  was  left  to  the  jury,  who  found  for  the  de- 
fendant. Upon  motion  for  a  new  trial — Held^  (the 
Lord  Chief  Baron,  dimniienie,)  that  the  words  '« be- 
lon^g  to  the  adjacent  towns  "  did  not  at  the  date  of 


the  lettere  patent,  create  a  tenancy  in  common  in  X, 
but  meant  that  undefined  portions  of  X  formed  part 
of  the  a(\jacent  towns.  Tiadall  v.  PamtU^  14  Ir. 
C.  L.  Rep.  1,  Bxch. 

Per  the  Lord  Chief  Baron.— The  meanhig  of  the 
words  "belon^g  to  the  adjacent  towns''  was  a 
question  for  the  jury,  who  had  properly  found  those 
words  to  mean  that  X  was  held  m  common  by  the 
ownere  of  the  adjacent  townhmds.    lb. 

To  establish  a  tenancy  in  common  by  use  and  en- 
joyment, acts  of  ownership  by  all  the  alleged  tenants 
in  common,  in  various  parts  of  the  hmds  indififorentiy 
must  be  proved.    lb. 

A  jury  may,  without  consent,  be  discharged  from 
findmg  upon  an  issue  which  their  findings  on  other 
issues  render  immaterial    lb. 

The  inadmissibility  of  the  Ordnance  Survey  as 
evidence  upon  questions  of  titie  illnstreted.    lb. 

Evidence  qf  possession.  StcOuU  of  Limitations* 
Book  of  Distributions.']  The  plaintiff  in  an  action  of 
ejectment  produced  an  attested  copy  of  a  patent 
from  King  Charles  Hi,  an  attested  copy  of  an  extract 
from  the  Down  Survey,  a  copy  of  a  lease  dated  19th 
September,  1701,  purportins^  to  be  executed  by  the 
lessee  only,  and  demising  for  the  term  of  91  years, 
and  a  lease  dated  8th  May,  1793,  demising  in  the 
terms  of  the  lease  of  1701,  with  covenant  for  per- 
petual renewaL  No  question  having  been  asked  by 
ttther  nde  at  the  trial,  to  be  left  to  the  jury,  Held^ 
that  there  was  evidence  of  possession  and  enjoyment; 
entitiing  the  plaintiff^  in  whom  the  interest  of  the 
lessee  in  ihe  lease  of  1793  had  vested,  to  a  direction. 
Poole  V.  Griffith,  and  others,  9  Ir.  Jun  N.S.  202, 
Exch.  Ch. 

Held,  also,  as  agamst  occupiere  who  had  taken 
separate  defences  to  the  same  ejectment,  it  bting  ad- 
mitted that  all  rent  receivable  under  the  lease  of 
1793,  and  a  fee-farm  grant  which  had  been  substi- 
tuted for  it,  had  been  reguUtfly  paid  np  to  the  bring- 
ing of  the  ^jectaeBl,  that  there  waa  evidence  of  pos- 
session in  1793,  and  some  evidence  of  possession 
subsequent,  Pigot,  C.B.,  dissentiente.    lb. 

Held,  siao,  that  the  want  of  such  evidence  of  pos- 
session as  the  payment  of  rent  afforded  would  not 
enable  the  occupiere  to  avail  themselves  of  the  Statute 
of  Limitations,  unless  they  showed  a  possession  in 
themselves  or  in  some  one  else  than  the  plaiutifi^  fol- 
lowing Smiik  V.  Llo^  9  fiz.Bep.  662;  Pigot,  aa., 
disseiUiente.    lb. 

The  Book  of  Distributions  is  admissible  in  evidence 
when  offered  to  show  the  contents  of  profitable  and 
unprofitable  Und,  and  not  to  make  titie,  although  it 
be  impossible  to  pomt  out  the  precise  authority  nnder 
which  it  was  made.    lb. 

Semble,  that  the  reasonings  of  Lord  Chancellor 
Napier  m  Knox  v.  Earl  of  Ma^,  7  Ir.  Chan.  Bep. 
56d,  in  favour  of  its  admissibility  are  unsustainable. 
lb. 

Evidence  of  custom.]  The  plaintiff,  in  an  action 
of  replevin,  in  order  to  prove  the  existence  o^  a  cus- 
tom in  the  County  Fermanagh,  by  which,  m  esti- 
mating the  amount  of  rent  due  upon  the  number  of 
acres  comprised  in  his  farm,  a  public  h%h  road  which 
ran  through  it  ought  to  be  excluded,  gave  the  fol* 
lowing  evidence  :---C,  a  Und-agent,  and  the  son  of 
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the  head-landlord  of  the  premised  in  qnestfon,  de- 
posed  that  he  knew  of  no  instance  in  which  a  pablic 
road  was  charged  for,  bnt  did  not  know  what  was 
the  practice  on  the  large  properties  in  the  county, 
and  always  directed  the  snnreyor  not  to  measure  the 
road.  L,  a  surveyor  of  six  years'  practice,  stated 
that  he  knew  all  the  large  estates  in  the  conn^;  that 
he  never  knew  of  an  instance  in  the  connty  in  which 
roads  were  charged  for,  bnt  did  not  know  whether, 
in  the  cases  he  referred  to,  there  were  express  agree- 
ments. G,  a  surveyor,  stated  that  he  did  not  know 
whether  the  tenants  paid  for  the  roads  or  not;  that 
he  always  measured  the  roads  separately.  HM,  that 
there  was  no  evidence  of  the  alleged  custom  to  go  to 
the  jury.  Lipsett  v.  Bell,  9  Ir.  Jnr.  N.S.  815,  G.  P. 
Evidence  ofappoinJtmerd  ofiestamenUiry  guardian.] 
Notice  to  quit  had  been  served  on  the  defendant  in  an 
ejectment,  signed  by  A  B,  described  therein  as  tes- 
tamentary guardian  of  the  infant  plaintiff.  To  prove 
that  A  B  was  such  guardian,  probate  of  the  will  nnder 
which  A  B  was  appointed,  and  a  notice  which  had 
been  served  (in  accordance  with  the  provisions  of  the 
68th  section  of  the  20  &  21  Vic.,  c.  79),  were  ten- 
dered in  evidence.  Ileldy  that  the  probate  of  the 
will  was  not  receivable  in  evidence,  to  prove  the  ap- 
pointment of  testamentary  guardians;  such  appoint- 
ment not  being  a  devise  or  other  testamentary  dispo- 
sition of,  or  aibcting  real  estate,  within  the  68tb  sec. 
0^  the  20  &  21  Vic,  c.  79.  Cope  v.  Afooney,  14 
Ir.  G.  L.  Rep.  266,  G.  P.;  s.c.  8  Ir.  Jar.  N.  S.  342. 
Held,  also,  that  a  notice  nnder  the  above  section, 
need  not  state  the  purpose  for  which  the  evidence  is 
reqanred.     lb.    ' 

Evidence  of  appointment  of  testamentary  guar- 
diansJ]  The  Probate  of  a  will  appointing  testamentary 
guardians,  being  tendered  in  evidence,  under  the 
68th  section,  of  the  Probate  Act,  as  proof  of  such 
appointment,  HM^  that  H  was  Inadmissible;  and 
that  in  order  to  dome  within  the  terms  of  the  section, 
the  devise  or  other  testamentary  dispositions  must  di- 
rectly affect  real  estate.  Cope  v.  Meonmjy  9  In  «fur. 
N.S.  184,  Bxch.  Gh. 

Heldy  also,  (Lefroy,  QJ,,  duUntanite)  i\i%t  the  notice 
to  be  given  under  that  section,  must  specify  the  par* 
ticular  purpose  for  which  the  probate  is  to  be  given  In 
evidence.    Ih, 

Irwin  V.  OaUweU  disapproved  of.  lb. 
*  Entries  in  Btbls.']  A  Bible  containing  entries  of 
birthsy  &c.,  which  were  not  shown  to  have  come  to* 
the  knowledge  of  any  deceased  members  of  the  family, 
held  not  admissible  in  evidence.  Splents  v.  Lefsore^ 
9  Ir.  Jnr.  N.S.  62,  Exch.  Gb. 

RefretMng  fuemor^.}  To  refi^esh  the  memory  of  a 
witness,  a  document  was  put  into  his  hand.  This 
document  was  not  in  his  writing,  bnt  ho  deposed  that 
at  the  time  of  the  transactions  in  qusstioui  and  while 
they  were  fresh  in  his  rsooUection,  he  made  certiun 
memoranda;  that  afterwards  at  a  distance  of  two  or 
three  months,  those  memoranda  were  copied  by 
another  person  into  the  lK>ok  now  produced;  that  he 
(witness)  inspected  the  copy,  when  made,  and  com* 
pared  it  with  the  original,  at  the  time,  and  that  he 
found  it  to  be  correct  The  original  was  lost;  the 
person  who  had  made  the  copy  was  Bving.  Hdd^ 
that  the  copies  of  the  memoranda,  in  the  book  now 


produced,  were  admissible  for  the  purpose  of  refresh- 
ing  the  witnesses  memory.  Lord  TaAot  de  MalMde 
V.  Cusaek,  9  Ir.  Jur.  N  S.  327,  Q.  B. 

Admissibility  of  evidence  of  duxracter.']  Where  a 
witness  upon  his  cross-examination  is  merely  asked 
questions  tending  to  impute  to  him  the  commission  of 
particular  criminal  acts,  and  also  to  Impeach  his  cha* 
racter  for  veracity,  bnt  he  gives  no  answers  admit- 
ting the  imputations  and  impeachment,  evidence  cao- 
not  be  adduced  to  support  his  general  good  character. 
The  Queen  v.  ffayes,  9  Ir.  Jur.  N.d.  158,  Gr.  App. 

Per  Plgot,  G.B. — If  the  witness  upon  sooh  a  cross- 
exammation  makes  admissions  which  impeach  his  ge- 
neral character  at  the  time  to  which  the  cross-exami- 
nation Is  pointed,  general  evidence  of  his  i 
reputation  may  be  adduced.    Ih. 


EXECUTION. 
Effect  of  endorsement  on  writ  of  JLfa."]    R.  D. 
L.  issued  a  writ  of  ft.  fa.  against  one  A.  S.  on  judg- 
ment recovered  against  her,  and  he  endorsed  the 
writ  with  the  endorsement:    "The  defendant  is  a 
widow  lady,  and  resides  at  No.   15  MespU-parade^  in 
the  connty  of  the  city  of  Dublin,  whore  she  has  goods 
and  chattels.    Signed  R  P.  L.**     Under  this  writ  the 
goods  of  A.  S.  were  not  seised,  bnt  those  of  K  8. 
were  wrongfully  taken:  the  goods  taken  being,  as 
appeared  by  the  finding  on  an  interpleader  issue,  the 
goods  of  E.  S.     Immediately  on  the  seiiure  being 
made  E.  S.  claimed  the  goods,  of  which  R.  D.  L 
had  notice;  nevertheless,  the  sheriff  remuned  in  pos- 
session of  said  goods  for  ten  or  eleven  days  after  the 
making  of  said  claim  and  notice  thereof.    The  aboTO 
fkcts  baring  been  deposed  to  in  a.n  action  brongbt 
against  K.  D.  L.  by  E.  S.  for  breaking  and  enteriog 
her  dwelling-house,  and    fbr  taking  thereftvm  the 
goods  and  chattels  of  the  plaintiff;  £.  S.,  the  judge, 
on  the  trial,  told  the  jury,  firstly,  that  there  was  so 
evidence  of  any  authority  given   by  the  defendant 
previous  to  the  seizure  to  seise  any  goods  save  those 
of  A.  S.     Seeoudly,  if  the  jury  believed  that  the 
seisure  of  the  goods  in  que^ion  was  made  for  the 
use  of  the  defendant,  and  that  he  snbeeqnently  sane- 
tioned  and  adopted  the   seiaure,  of  which,  in  his 
opinion,  there  was  strong  -evidence  toi  go  to  them, 
the  defendant  would  be  liable.     The  jury  found  for 
the  plaintiff,  damages  £^4    PrevioiM  tothe  finding 
liberty  was  reserved  for  the  defendant  to  move  for  a 
non-suH,  or  that  a  verdict  shonld  be  entered  for  the 
defendant  if  the  Gonrt  shonld  be  of  opinion  '*that 
there  was  no  evidence  that  the  trespass  was  done  for 
the  defendant's  use,  or  that  he  sabsequently  saoe- 
tk>ned  and  adopted  it.''     On  caase  being  shown 
against  making  abeolute  the  eoq^itional  order  obtained 
by  the  defendant  in  pursuance  of  the  said  leave  re- 
served  in  that   behalf,  the  Gonrt  was  of  opiaiion, 
firstly,  that  the  endorsement  on  the  writ  was  in  ejfect 
a  direction  to  the  sheriff  to  seise  the  goods  of  the 
plaintiff.     Secondly,  that  the  trespass  was  done  fbr 
the  defendant's  use,  and  thai  he  subsequently  san^ 
tioned  and  adopted  it;  and  thai  therefore  the  verdict 
must  be  entered  for  the  plaintiff.     Caose  shown  al- 
lowed.     Stratton  V.  Lawless,  9  Ir.  Jur.  N.S.  36, 
Exch.;  8.  c*  14  Ir.  G.  L.  Rep.  432.  ' 
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EXECUTOR  AND  ADMINISTRATOR. 
Execntore,  in  passing  their  residnarj  acconnt,  er- 
roneooaly  repreaented  the  legatees  as  strangers  in 
blood  to  the  testator*  whereby  a  large  snm  for  legacj 
dntj  was  paid  to  the  Crown.  A  suit  having  been 
instituted  to  take  an  acconnt  of  the  tmat  fnnds, 
the  executors,  bj  their  answer,  admitted  their  liability 
fcMT  the  principal  money  erroneonsly  pud,  but  dis- 
puted their  liability  to  the  payment  of  interest. 
The  decree  at  the  first  hearing  was  silent  as  to  in- 
terest, and  merely  directed  a  reference  to- take  an  ac- 
oonnt  of  the  trost  fhndr*  Eeld,  firsts — ^That  the  exe- 
cutors conld  j^perly  be  charged  with  interest  x>n  far- 
ther directions.  Secondly,— *That  Interest  was  chaige- 
able  on  the  prmcipal  money  erroaeonsly  paid  (O'Brien, 
J.  diaaentiente).  Shaw  v.  Turheti,  14  Ir.  Ch.  Rep. 
476.  S.C.  S  Ir.  Jar.  N.S.  1.  Ch.  Ap. 
♦ 

FISHERY. 

Appeals  under  ««,  26  ^  27  Vic,  c.  114.]  In  an 
appeal  under  st.  26  &  27  Vic  c.  1 14,  held  by  Lcfroy, 
C.J.,  and  Fitsgerald,  J.,  that  the  Coart  should  not 
look  beyond  the  facts  stated  in  the  case  submitted  by 
the  commissioners,  or  go  into  the  short- hand  writer's 
notes  of  the  evidence  adduced  before  them.  Coghlan^ 
app^  Lord  Lismare^  resp.,  9  Ir.  Jur.  N.S.  415/  Q.B. 

Per.  Hay^s,  J— That  the  Court  shoald  look  to 
those  notes  and  decide  upon  the  eyidence,  not  merely 
upon  the  case  stated.    lb. 

Per  O'Brien,  J.— That  the  Court  might  look  to  the 
notes  for  the  purpose  of  ascertaining  whether  there 
was  evidence  of  any  particular  fact  stated  in  the  case, 
or  whether  any  fact  bad  been  omitted  from  the  case, 
but  not  for  the  purposei  of  weighing  the  evidence 
given  on  opposite  sides.     lb. 

In  appeals  under  the  .36  &  27  Vic  c  114,  the 
Crown  has  a  right  to  appear  and  be  heard  upon  the 
question  of  the  weir  cdndemned  by  the  commissioners 
being  an  injury  to  navigation.  Dissentiente,  Hayes, 
J.  Coghlan  app..  Lord  lasmore  resp.,  9  Ir.  Jnn 
N.3.  414.     Q.B. 

— ♦ —     • 
FRANCHISE  1.  (Parlukkntart.) 

A  person  elected  a  free  burgess  of  New  Ross,  but 
having  neither  taken  the  oat)i  nor  paid  the  >tamp 
duty  on  his  admissipn,  is  not  entitled  to  b4  registered 
as  a  voter  for  that  borough.  HowUtt  app.,  ToUenham 
resp.,  9  Ir.  Jur.  ;N.S.  245.  ExL  Ch.  Reg.  Ap. 
*  Quore,  is  residence  within  seven  miles  6f  the  bo^ 
rough  requisite  in  the  case  of  a  free  burgess  admitted 
since  the  Refohn  Act,  2  &  3  Wn^  4,  c  88.    lb. 

FRAKOHISE  1L  (MmfftciPAL:) 
The  subletting  of  a  portion  of  the  premises  for 
which  a  party  is  rated  does  not  deprive  him  of  the 
municipal  franchise  in  the  city  of  Dublin.  The  Hueen 
▼.  Th€  Lord  Mayor  of  Dubitn,  9  L\  Jur.  N  S.  324. 
Q.B. 

'Rj^ht  of  women  to  vote  at  election  tf  town  com- 
missionere  under  «e*  17  ^  18  Vic.  c.  103.]  Women 
are  capable  of  voting  at  the  election  of  town  commis- 
sioners under  the  Towns  Improvement  Act,  1854, 
St.  n&  18  Vic.  c  103.  The  Queen  y.'Crosthwaite, 
9  Ir.  Jur.  N.S.  148.    Q.B. 


Women  are  incapable  of  voting  at  the  election  of 
town  commissioners  under  the  Towns  Improvement 
Act,  17  &  18  Vic  c.  103.  [Monahan,  O.J.,  Pigot, 
C.B.,  and  Ball,  J.,  dissentientOnuJ]  The  Queen  v. 
CroethwaUe^  9  Ir.  Jur.  N.S.  188.  Ex.  Ch. 
'  ♦  ■ 
GAOL. 

Appointment  of  chaplain  to.]  A  vicar-choral  is 
not,  in  right  of  that  offce,  a  clei^gyman  ordinarily 
official  within  the  parish  within  the  meaning  of  the  7 
Geo.  4,  cap.  74,  sees.  68,  71,  74;  and  the  board  of 
superintendence  are  not  warranted,  by  the  provisions 
of  that  statute  and  of  the  19  &  20  Vic.  cap.  68,  dec' 
18,  in  appointing  a  vicar-choral  to  be  chaplain  of  the 
county  gaol,  to  the  exclasion  of  the  incumbent  of  the 
parish  and  his  curates  having  actual  cure  of  souls. 
Wade  y.  Strangways^  9  Ir.  Jur.  N.S.  179.'  Assizes. 
•  — ♦ — 
GRAND  JURY  LAW. 

Writs  of  certiorari  are  granted,  not  as  matter  of 
right,  but  in  the  exercise  of  a  sound  judicial  discre- 
tion. In  the  matter  of  the  Mayo  Presentments^  14 
Ir.  C.  L.  Rep.  392.     S.C.  7  Ir.  Jur.  N.S.  96.    Q.B. 

To  sustain  an  application  for  a  writ  of  certiorari  to 
remove  presentments,  on  the  ground  that  they  are  il- 
legal, the  illegality  must  appear  on  the  face  of  the 
presentments;  the  Court  will  not  go  behind  them. 
Ih. 

If  "the  year  of  the  king's  reign,  and  the  chapter 
and  section  of  the  Act  of  Parliament  under  which**  a 
"  presentment  *•  for  the  levying  of  any  public  money 
is  authorised  to  be  made  and  fiated,  is  not  inserted 
on  the  face  of  the  presentment,  the  omission  fs  an  il- 
legality apparent  on  the  face  of  the  presentment,  and 
warrants  the  granting  on  that  ground  of  a  writ  of 
ceitiorari.    lb. 

Where  the  Interests  of  a  large  portion  of  the. public 
are  concerned,  the  Court  will  sometimes  grant  a  writ' 
of  certiorari,  although  the  application  for  it  has  not 
been  made  until  afker  the  lapse  of  a  period  greater  than 
would  debar  an  individual  from  obuining  the  writ  to 
redress  his  own  private  injury.     lb. 

A  grand  Jury  has  not  jurisdiction  to  make  on  a 
county  at  large  re-presentments  for  arrears  of  county 
cess,  n^or  to  represeut  arrears  to  be  levied  by  instal- 
ments:    lb.'  ,  ' 

The  grand  Jury  of  the  County  of  Maya  re-presented 
arrears  of  county  cess  to  be  levied  off  the  county  at 
large  by  twenty  instalments.  Held — ^That  there  ap- 
peared on  the  face  of  the  re-presentments  an  absolnte 
want  of  jurisdiction,  ^ch  as  warranted  the  court  in 
granting  a  writ  of  cettioraH  to  remove  them  for  the 
purpose  of  their  being  quashed.    lb. 

Thelcircumstance  that  some  part  of  the  moneys  so 
re-presented  had  be^n,  in  fhct,  levied  before  the  mak- 
ing of  ail  application  tot  a  writ  of  certiorari  was  held 
not  to  be  a  bar  to  the  granting  of  the  writ  and  the 
quashing  of  the  re- presentments.  lb. 
'  A  presentment  purporting  to  bis  for  the  costs  in« 
curred  by  the  solicitor  of  a  grand  jury  in  relation  t<^ 
a  bill  which  was  passing  through  Parliament  at  the 
time  when  the  presentment  was  made  shows  on  its 
face  an  illegality  which  Warrants  the  court  in  grant- 
ing on  that  ground  a  writ  of  certiorari.    Tb. 

Semble — That  re-presentments  can  be  now  made 
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by  a  grand  jury  only  nnder  the  19  &  20  Vic.  a  63* 
a.  6. 


GUARANTY. 

The  defendant  entered  into  the  following  gnarantee 
with  the  plamtiff:  /•  Yon  will  please  to  credit  D.M^K. 
to  the  extent  of  £30  monthly,  firom  time  to  time,  and 
In  defimlt  of  him  not  paying  I  will  be  accountable  for 
the  above  amoont.**  Hd^-Thdt  this  was  a  continu- 
ing guaranty  for  goods  supplied  to  the  value  of  £30 
in  each  month,  and  not  a  guaranty  to  the -amount  of 
£30  only.  TennoaU  v.  Orr^  9  Ir.  Jar.  N.S.,  131. 
C.P. 

The  true  rule  in  construing  a  guaranty  is  not  to 
construe  it  either  strictly  against  the  guarantor  or  in 
fiivonr  of  him,  but  acconHng  to  what  the  court  can 
ascertain  to  be  the  intention  of  the  parties  to  it.    lb. 

To  an  action  on  a  guarantee  in  the  above  terms 
the  defendant  pleaded  the  guaranty,  and  paid  into 
court  £30,  saymg  that  was  all  that  was  due  upon 
it.  Upon  a  motion  to  make  absolute  a  conditional 
order  to  reduce  a  verdict  for  £225  1  Is.  lOd.,  obtained 
by  the  plaintiff,  by  the  amount  of  a  bill  of  exchange, 
taken  on  account  of  the  amount  due  upon  the  guaranty, 
and  firom  which  the  defendant  had  been  discharged  by 
the  laches  of  the  plaintiff.  i7e/c^— That  the  case 
sought  to  be  made  being  apparently  inconsistent  with 
Uie  former  one,  and  the  parties  having  gone  to  trial 
on  other  cj^uestions,  the  defendant  was  not  entitled  to 
the  reduction  sought  for,  or  to  such  an  amendment  of 
the  pleadings  as  should  raise  the  defence  of  the  pass 
ing  of  the  bill  of  exchange,  and  the  Liches  of  the 
plaintiff.    /& 

HIGHWAY. 

The  trackway  along  the  Grand  Oanal,  vested  in  the 
Grand  Canal  Company  by  stat.  11  &  12  Geo.  3  (Ir.), 
c.  31,  is  a  public  highway,  and  since  the  passing  of 
the  Bathmines  Improvement  Act  is  to  be  repaired  by 
the  Rathmines  Improvement  Commissioners,  m  whose 
district  it  is.  So  held  by  O^Brien,  J.»  and  Hayes,  J., 
duMiiitmJtibw  Lefroy,  C  J.,  and  Fitzgerald,  J.  TU 
QtfdSii  V.  The  BathndMs  and  Bathgar  ImpravemeiU 
Commissioners^  9  Ir.  Jur.  N.Sw  301. 

Th^  proper  remedy  to  compel  the  commission's  to 
repair  is  by  mandamus.  So  held  by  O^Brien  J.,  and 
Hayes,  J.,  dulnianU  Lefroy,  CJ.,  Md  dtsssniimUe 
nu|;erald,  J.    lb. 

» 
HUSBAND  AND  WIFE. 

In  an  action  for  necessaries  provided  by  the  plain- 
tiff for  the  defendant's  wife,  ihe  substantial  question 
was  as  to  the  &ct  of  a  marriage  having  taken  place 
between  the  defendant  and  his  alleg^  wife.  The 
plaintiff  gave  evidence  for  the  purpose  of  showing 
that  according  to  the  law  of  Sootland  a  valid  though 
irregular  marriage  had  been  celebrated.  Professional 
witnesses  called  at  either  side  gave  conflicting  evi- 
dence  respecting  the  state  of  the  marriage  law  of 
Scotland  as  beanng  upon  the  fects  of  the  case.  HM 
That  the  judge  was  right  in  leaving  it  entirely  to  the 
jury,  as  a  question  of  feet,  to  say  whether  the  alleged 
Scotch  marriage  was  a  vdid  contract  in  accordance 
with  the  law  of  that  country,  and  that  he  was  not 
bound  to  have  directed  them  as  to  what  was  the  state 


of  the  Uw  in  Scotland  with  reference  to  the  facts  in 
evidence.  ThelukUl  v.  Tdverion,  14  In  0.  L  Rep. 
188,  C.P.;  s.a  7  Ir.  Jur.  N.  S.  347. 

Evidence  was  fiirther  given  of  a  maittege  having 
been  subsequently  celebrated  in  Ireland  between  the 
parties  by  a  Roman  Cathofic  priest  in  holy  orders,  ac- 
cording to  the  rites  of  that  Chuitsh.  It  was  proved 
on  the  part  of  the  plaintiff  that  the  defendant  had, 
within  twelve  months,  occasionally  attended  Bonuu 
Catholic  worship;  that  he  had  expressed  himself  In 
private  conversations  In  approval  of  the  doctrines  of 
the  Chuf^  of  Rome;  and  that  he  had  declared  him- 
self to  be  of  that  persuasion  te  the  ofllctatlng  clergy- 
man. It  was  on  the  other  hand  proved,  on  the  part 
of  the  defendant,  that  he  had  been  bom  and  educated 
in  the  doctrines  of  the  Church  of  Bng^d;  that  he 
had  never  publicly  renounced  that  proiMon;  and 
that  he  attended  the  episcopal  service  frequently  dor- 
ing  twelve  months  next  before  the  ceremony.  Held 
— per  Monahan,  C  J.,  and  Ball,  J^  that  there  was 
evidence  from  which  a  jury  might  infer  that  the 
defendant  had  been  a  Roman  Catholic  throughout  the 
entire  period  of  twelve  months  before  the  marriage, 
so  as  to  take  the  case  out  of  the  operation  of  the  19 
6.  2,  c  13,  (Ir.)  the  latter  statute  having  referenoe 
to  actual  religious  belief  and  not  merely  nominal  pro- 
fesdon.    lb. 

HM  contra,  per  Keogh,  J.,  and  Ohrisdau,  J^ 
that  notwithstanding  the  evidence  relied  on  by  the 
plaintiff,  the  learned  judge  was  boand  to  tell  the  JQ7 
that  the  defendant  had  not  ceased,  during  the  period 
in  question,  to  profess  the  Protestant  religion  witlun 
the  meaning  of  the  statute^  and  thiLt  the  marriage  was 
void  in  law.    lb. 

Wiji?s  chose  in  action.'^  A  feme  covert  entitled 
to  a  share  in  a  legacy  payable  out  of  real  estate,  with 
the  consent  of  her  husband,  agreed,  together  with  the 
other  parties  beneficially  bterested,  to  aonept  the 
lands  m  lien  of  the  money.  The  lands  were  accord- 
ingly conveyed  by  the  trustee  of  the  will  to  a  tnutee; 
and  by  a  subsequent  deed  declaring  the  trusts  a  po^ 
tion  of  the  land  was  limited  to  the  husband  and  wife 
for  theur  joint  lives,  and  to  the  survivor  of  them  for 
life,  with  remamder  to  such  of  theur  children  as  the 
husband  in  his  lifetime,  or  the  wife,  if  she  survived 
htm,  should  appoint.  HM^hj  the  Lord  Chancellor 
(the  Lord  Justice  of  Appeal  not  expresmng  any  opi- 
nion), that  the  assignment  of  the  lands  to  the  trustees 
did  not  operate  as  a  reduction  into  possession  of  d>e 
wife*s  dkose  m  action;  and  that  the  lands  into  which 
the  money  wto  thereby  converted  were  subject  to  the 
same  uses  and  trusto  as  the  money.  In  re  Ba^9 
eHUxU^  9  Ir.  Jur.  N.S.,  398.    Ch.  Ap. 

BM  also,  by  the  Lord  Chancellor  (the  Lord  Jus- 
tice of  Appeal  not  expressing  any  ophiion),  that  the 
modification  of  the  prior  rights  and  interests  of  the 
husband  and  wife  in  the  lands  formed  a  sufficient 
consideration  in  the  deeds  declaring  the  trusts  to 
make  it  a  deed  for  valu^    lb. 

EffofA  of  judicial  stparoHon.']  MThers  a  legicf 
was  bequeathed  to  a  lady  prior  to  her  jndidal  separa- 
don  from  her  husband,  held  that,  in  the  absence  of  an 
affidavit  showmg  that  the  existence  of  this  legacy  was 
known  to  the  judge  of  the  Divorce  Court,  when  con- 
he  amount  of  the  wife's  alimony,  the  has- 
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bsiid  bftd  no  claim  thereto.    Be  WethendPa  tnuUt  6 
It.  Jar.  N.8.  25.     R. 

ffdd  also — ^Thftt  the  principal  ahoald  not  be  paid 
out  to  the  wife,  hot  shoald  be  settled  on  the  wife  and 
the  children  of  the  marriage.    Ib» 
■     ♦' 
INFANT. 

Caniracl  ^.]  A.,  while  an  infant,  made  a  lease 
to  B.  of  certain  lands,  reserving  a  rent ;  and  daring 
his  minority  oommenoed  an  action  of  ejectment  by  C.« 
his  next  friend*  against  B.,  laying  the  demise  on  the 
2drd  Janoafy,  1861.  A.  attained  fall  age  on  the 
27th  April,  1861,  and  on  the  29th  April,  in  the 
same  year  execated  to  0.  a  lease  of  all  his  estate  of 
W.  (indnding  the  lands  demised  to  B.);  and  thst 
lease  contained  a  covenant  to  avoid  all  the  leases  on. 
the  W.  estate  made  by  him  daring  hb  minority.  A 
on  the  14th  Jane,  1861,  received  from  B.  the  half- 
yearly  gale  of  rent  dae  on  the  1st  May,  1861,  in  re- 
spect of  the  lands  demised  to  him,  and  on  the 
flame  day  gave  a  receipt  to  B.  for  that  gale  of  rent 
and  execated  a  confirmation  of  B.'s  lease.  No  step 
had  been  taken  in  the  ejectment  proceedings  from  the 
time  when  A.  came  of  age  until  the  execation  of  the 
confirmation.  The  ejectment  havmg  been  afterwards 
proceeded  with,  and  a  verdict  had  for  the  phuntifi^  on 
motion  that  that  verdict  shoald  be  set  aside  and  a 
verdict  entered  for  the  defendant,  hM-^thtit  as  A. 
was  estopped  by  his  receipt  of  rent  from  disputing 
B.'s  title  for  the  period  between  1st  November,  I860, 
and  the  1st  May,  1861,  he  could  not  maintain  an  ac- 
tion of  ejectment  against  B.,  in  which  the  demise  was 
laid  on  a  day  withm  that  period.  Slator  v.  Trimble^ 
14  Ir.  0.  L.  Rep.  342;  s.c,  7  Ir.  Jar.  N.S.  266,  Q.B. 

Held  also— That  by  the  execation  of  the  confirma- 
tion A.  was  precluded  from  relying  on  the  lease  to  C, 
dther  as  an  avoidance  of  the  lease  to  B.  or  for  the 
purpose  of  showing  that  at  the  date  of  the  confirma- 
tion he  had  no  estate  raiicient  to  enable  him  to  con- 
firm that  lease.    lb. 

HM  also — ^That  the  confirmation,  althongh  made 
aabeequently  to  the  commencement  of  the  action,  re- 
lated back  so  as  to  set  up  the  lease  to  B.  from  the  day 
of  its  execution.    lb. 

Hdd  also— That  the  204th  section  of  the  Com- 
mon Law  Procedure  Act,  185d,  does  not  apply  to  a 
case  where  the  plaintiff  takes  title  oat  of  himself.  lb. 

Hdd,  per  O'Brien  and  Hayes.  JJ.,  that  where  an 
infant  mi^es  a  lease  reserving  a  rent  he  cannot  avoid 
it  until  of  full  age.    lb. 

The  case  of  ThonUon  v.  IlUngworth^  observed  on. 
lb. 

A  lease  made  by  an  infant  is  not  void,  but  void- 
able only,  notwithatandmg  that  the  rent  reserved  is 
not  the  best  obtainable.  A  lease  made  by  an  infent, 
so  reserving  a  lease,  is  not  avoided  by  a  lease  of  the 
same  lands  made  to  a  third  party  by  the  mfant  apon 
his  attaining  his  foil  age.  To  avoid  a  lease  made  by 
an  infent  under  which  the  lessee  is  in  possession,  upon 
the  lessor  attaining  twenty-one  years  of  age,  some  act 
of  notorie^,  viz.,  ejectment,  entiy,  or  demand  of  pos- 
session, is  requisite — mere  execution  of  a  second 
lease.    Slaior  v.  Brady,  14  Ir.  a  L.  R^  6K    Ex. 

Both  leases  might  stand  together  as  a  lease  and  a 
grant  of  the  reversion  therein.    lb. 


Two  tests  as  to  what  acts  of  an'  infent  are  void, 
and  what  voidable.    lb. 


INFORMATION. 
Com  stated.']  When  after  information  filed,  but 
before  issae  joined,  a  case  is  stated  by  consent  of 
pUintiff  and  defendant  for  the  opinion  of  the  Court 
under  the  50th  section  of  the  3  &  4  Vic  c.  105,  it 
was  held,  that  that  section  has  no  rsference  to  cases 
where  issue  is  not  joined.  The  92nd  sectfon  of  the 
Common  Law  Procedure  Amendment  Act,  1858, 
which  empowers  to  parties  to  state  a  ease,  does  not 
deal  with  informations.  The  Attorney- Cfenerai  v. 
The  Oreat  SotOhem  and  Western  BaUway  Chn^pany, 
9  Ir.  Jur.  N.a  85. 

INJUNCTION. 

Trade-marksJ]  J.  sold  under  a  trade-mariE  a  me* 
didne  known  as  J.'s  omtment.  0 ,  without  authority 
sold  an  ointment  as  J.'s  mntment,  under  an  imitation 
of  J.'s  labeL  J.  having  threatened  proceedings 
against  0.  an  agreement  was  made  by  which,  after  re- 
nting that  0.  i^eged  that  his  invasion  of  the  rights  of 
J.  was  inadvertent,  and  that  he  had  discontinued  the 
same,  and  agreed  not  agam  to  infiringe  on  snch  rights  , 
it  was  agreed  that  *'  all  claims  in  respect  of  the  sidd 
invasion,  not  only  with  respect  to  the  said  0.,  but  to 
include  all  parties  who  may  have  purchased  the  said 
ointment  firom  him,  shall  be  settled  and  discharged  by 
the  payment  of  the  sum  of  JglOOO,"  the  recdpt  of 
which  was  acknowledged.  This  agreement  also  con* 
tained  an  undertaking  to  execute  a  formal  release  of 
all  claims  and  demands  in  respect  of  the  above  in* 
fringement*  J.  having  commenced  salts  agunst  per- 
sons who  had  purchased  the  ointment  firom  0.  pre- 
viously to  the  agreement  but  retailed  it  afterwards,  0. 
filed  a  petition  spedfieally  to  enforce  the  agreement, 
and  to  restrain  J.  from  proceeding  in  the  suits  against 
the  purchasers  from  0.  Held — ^That  the  agreement 
did  not  authoriae  any  sale  after  the  date  of  it  of  oint- 
ment previously  purchased  from  0.  Secondly, — that 
even  if  the  terms  of  the  agreeinent  required  the  con- 
struction that  J.  was  to  permit  ointmettt  previously 
purchased  from  0.  to  be  sold  under  the  imitatbd  trade- 
mark, the  Court  would  not  specifically  enforce  snch  an 
agreement,  as  it  would  be  a  firaud  upon  the  public. 
Oldham  v.  JameSj  14  Ir.  Ch.  Rep.  81.    Ch.  Ap. 

Cosls  in  suue  to  restrain  tmufe.]  Where  in  an  in- 
junction soit  in  the  natare  of  a  writ  of  estrepement  to 
restrain  waste  the  case  is  forced  to  a  hearing  by  the 
conduct  of  the  respondent,  the  petitioner,  if  success- 
ful, is  entitied  to  his  costs  of  suit,  although  an  account 
of  the  waste  committed  be  waived.  JMinsany  v. 
Dunne,  9  Ir.  Jur.  N.8.  342.     Ch. 

Semble — When  in  snch  suits  no  account  is  sought, 
or  the  account  is  waived,  the  petitioner  should  serve 
a  notice  on  the  respondent  to  ascertain  whether  the 
right  to  continue  the  ii\junction  is  disputed.    lb. 
♦    ■ 
JOINT  STOCK  COMPANY. 

To  sustain  an  action  for  money  had  and  recdved 
against  a  person  named  as  a  director  of  a  projected 
company  by  a  proposed  sabscribor  for  his  deposit,  two 
things  must  be  shown;  first,  that  the  money  so  paid 
came  to  the  defendaittii  hand  or  power  for  the  par* 
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pose  of  beiDg  applied  to  the  objects  of  the  projected 
company;  nnd  secondly,  that  the  project  failed,  by 
reason  of  no  company,  or  company  conformable  to  the 
prospectus,  having  been  formed.  Hayes  v.  Stirling^ 
Shaw  ?.  Stirling^  Dudgeon  v.  M^Btmie^  Madden  v. 
Cueack,  14  In  C.  L.  Rep.  277.    Exch. 

To  a  summons  and  plaint  which  averrrd  that  the 
defendant  represented  himself  to  be  a  director,  and 
required  payment  of  a  deposit  by  any  applicant  for 
shares  to  be  made  to  persons  named  by  him  as  the 
bankers  of  the  company,  and  that  the  pli^ntiff,  in  re- 
liaaee  on  the  representation  so  made  by  the  defendant, 
.  paid  to  the  bankers  of  the  company,  who  were  his 
agents  in  that  behalf,  the  amoont  of  the  depont,  the 
defendant  demurred,  as  it  was  not  shown  that  the 
money  came  to  the  defendant's  hands.  Demurrer 
disallowed.     Ih. 

The  natural  meaning  of  the  averment,  '*  that  the 
scheme  detailed  in^  the  prospectus  wholly  failed,  and 
became  abortive,  and  had  been  totally  abandoned,"  is, 
that  the  consideration  npon  whieh  the  deport  was 
paid  had  wholly  failed.    lb. 

JOINT  TENANTS. 

Exclusive  possession  ;  Statute  of  Limitations^ 
Upon  the  trial  of  an  ejectment  brought  by  the  sur- 
viving joint  tenant  under  a  freehold  lease,  it  was 
proved  that  many  years  previoosly  the  plaintiff  and 
the  co-tenant  had  made  a  division  of  the  lands,  the 
subject  of  the  lease,  by  parol.  The  co-tenant  con* 
tinned  in  exdnsive  possession  of  hts'portlon  until  his 
death,  when  he  devised  it  to  his  son,  and  the  posses- 
sion of  the  co-tenant,  together  with  the  possession  of 
his  son,  extended  over  a  longer  period  than  twenty 
years*  Held^  that  the  defendant,  who  derived  by 
assignment  from  the  son  of  the  co-tenant,  was  en- 
titled to  a  direction  for  a  vehiiot  by  virtae  of  the 
Statute  of  Limitations,  3  &  4  Wm.  IV.,  c.  27,  sec. 
12.  Murphy  v.  Murphy,  9  Ir.  Jnr.  N.S.  290,  C.  P. 
— ♦ — 
ISSUE. 

Issue  of  devisamt  vel  nan.]  E,  seized  of  lands 
subject  to  mortgages,  devised  them  to  P,  in  whom 
the  moitgages  became  vested.  Hehi,  that  the  Court 
had  jurisdiction  in  a  suit  instituted  by  the  heir  of  E, 
praylpg  the  ordinary  redemption  relief  and  an  issue 
devisavit  vel  non,  to  grant  such  an  issue.  Egmont  v. 
DixrrdL,  14Ir.  Gh.  Rep.  564,  Gh. 
— ♦ — 
JUDGMENT. 

Execution  of  wctrrant  to  confessJ]  A  defendant 
being  in  custody,  nnder  execution  on  foot  of  a  judg- 
ment, in  consideration  of  his  discharge,  gave  a  bond 
and  warrant  to  confess  judgment  for  a  larger  amount, 
to  a  party  who  represented  himself  as  the  assignee  of 
the  fonuer  judgment.  Judgment  having  been  subse- 
quently entered  on  foot  of  the  bond  and  warrant,  and 
registered  as  a  mortgage  against  the  defendant's  lands, 
an  application  was,  several  years  afterwards,  made 
to  set  aside  the  bond  and  warrant  ias  having  been  ob- 
tained from  the  defendant  by  frandnlent  misrepresen- 
tation, and  under  pressore  of  duress.  Held,  on 
the  ground  that  there  had  been  some'  consideration 
for  the  original  judgment;  that  a  long  period  had 
elapsed  during  which  both  the  judgment  creditors 


had  left  the  country;  and  that  the  party  ia  whose 
name  the  present  application  was  made  had  ceased  to 
have  any  personal  interest  in  the  matter;  that  the 
motion  ought  not  to  be  granted.  Nolan  v.  QumUy, 
14  Ir.  G.  L.  Rep.  801,  C.P.;  s.c.  8  Ir.  Jnr.N.S.  253. 

Where  the  plaintiff  dictated  to  the  defendant,  ia 
custody,  a  letter,  addressed  to  an  attorney  whom  the 
defendant  had  never  seen,  requiring  him  to  attend  the 
next  day,  and  witness  the  defendant's  Mgnature  to  a 
bond  and  warrant  of  attorney.  Hdd,  that  the  fact 
of  the  attorney  not  having  been  originally  named  bj 
the  defendant  did  not  vitiate  the  execution  of  the  in- 
stmmcnt  by  the  defendant,  within  the  98rd  General 
Order,  1851.    Ih. 

Hdd,  that  an  attestation  clause,  in  this  fonn,  was 
valid :  *^  Signed,  sealed^  and  delivered  in  the  pre- 
sence of  Frauds  Garolan,  attorney  for  the  said  P.  G., 
1 1  Talbot-street,  Dublin,  and  subscribe  my  name  as 
his  attorney,  and  at  his  request"    lb. 

Bedocketing.  Prior&y.']  Where  an  nnredoclceted 
judgment  is  followed  by  a  mortgage  with  a  redocketed 
judgment  intervening,  the  priority  of  the  nare- 
docketed  judgment  is  not  affected,  if  no  claim  be 
made  on  foot  of  the  mortgage.  Woodrooje  v.  QrtsM^ 
9  Ir.  Jnr.  N.S.  379,  Gh.  App. 

The  rule  in  HuthwaMs  case,  2  Ir.  Oh.  Rep.  64, 
that  an  unredocketed  judgment  is  not  only  null  and 
void  as  against  a  subsequent  mortgage,  but  also  nail 
and  void  against  an  intervening  redocketed  judgment, 
is  not  applicable  where  the  mortgagee  makes  no  claim 
to  the  fund  to  be  distributed.  Woodroofe  v.  QresM, 
14  Ir.  Gh.  Rep.  224,  B. 

Charge^']  A  judgment  is  not  made  a  charge  upon 
the  ecclesiastical  rectories  of  the  Grown,  by  the  3  & 
4  Vic  c.  105,  s.  22.  Sweeney  v.  Flenmg,  14  Ir. 
Gh.  23,  Gh.  App. 

Winter  v.  Homan,  6  Ir.  Eq.  Rep.  479,  overmbd 
lb. 

JUDGMENT  MORTGAGE. 

Sufficiency  of  affidavit]  A  judgment  was  re- 
covered by  R.  W.  S.  against  T.  B.  in  the  Coart  of 
Queen's  Bench. for  the  snm  of  Jg  1,200  debt,  and 
iSa  Is.  lid.  for  costs.  The  affidavit  to  register  the 
said  judgment  as  a  mortgage  agiunst  the  estate  of  the 
said  T.  B.,  pursuant  to  statute  13  &  14  Vic  a  29, 
stated  that  the  said  R  W.  S.  had  obuined  a  jodg- 
ment  against  T.  B.  for  the  sum  of  £1,200  debt,  be- 
sides   for  costs.    Held,  that  the  affidavit  did 

not  comply  with  the  requisites  of  the  6th  section  of 
the  statute.  In  re  BenneWs  estate^  9  Ir.  Jnr.  N.  S. 
119,  L.E.  0. 

Hddy  also,  that  a  payment  to  an  inoombranoer  on 
account  of  a  judgment  badly  registered  as  a  moiiga{;e 
made  by  the  Court  in  the  presence  of  a  subseqaeot 
incumbrancer  does  not  in  any  way  prejudice  tlie  right 
of  the  subsequent  incumbrancer  to  impeach  the  prior 
statutable  mortgage  on  the  ground  of  defective  regis- 
tration,   lb. 

In  an  affidavit,  filed  nnder  the  provisions  of  the 
6th  section  of  the  13  &  14  Vic  c  29,  for  the  par- 
pose  of  converting  a  judgment  into  a  mortgage,  the 
lands  intended  to  be  comprised  in  the  mortgage  were 
described  as  "  the  lands  of  A,  B,  and  C,  situate  in 
the  baronies  of  D  and  fi,  and  county  of  L."    Hdd, 


Jury  and  Jury  Procaa.'\ 


LAW  AND  EQUITY  INDEX.      \Landlord  and  Tenant,    435 


that  the  affidavit  was  insofficient,  the  baronies  not  hay- 
ing been  ^  distinctly  "  stated,  within  the  meaning  of 
the  statute.  In  re  Morr(>vo*8  estate.  14  Ir.  Ch.  Rep. 
46,  Gb.  App. 

The  entrf.bj  the  officer,  of  the  party's  name,  &c. 
in  the  roll  of  jadgment,  under  the  8  Geo.  IV,  c.  85, 
8,  8,  is  not  the  title  of  a  judgment.  In  such  entry, 
and  in  the  judgment  the  statements  of  the  residence 
of  the  plaintiff  were  different.  An  affirmation,  made 
for  the  purpose,  of  registering  the  judgment,  nnder 
the  13  &  14  Vic  c  29,  followed  the  statement  in 
the  judgment.  Held,  that  the  affirmation  was  cor- 
rectly framed.  Wolseley  y.  WortfUngton^  14  In  Ch. 
Rep.  369,  Ch.  App. 

Effect  as  to  execution  against  chattel  interestsJ] 
The  sheriff  cannot  take  in  execution,  nnder  a  writ  of 
^fieri  facias,  a  chattel  interest  against  which  a  judg- 
ment mortgage,  nnder  the  13  i^  14  Vic.,  c.  29,  has 
been  re§pstered.  Ee  GerrarcTs  estate^  9  Ir«  Jur.  N.S. 
21,  Ch.  App.;  s.  c.  14  Ir.  Ch.  Rep.  466. 

The  words  **  anything  in  this  Act  notwithstanding  '^ 
in  the  10th  section  of  the  13  &  14  Vic,  c.  29,  are 
equivalent  to  **  anything  to  the  contrary  in  this  Act 
notwithstanding,''  and  refer  to  that  clause  of  the  1st 
section  of  the  Act,  which  abolishes  execution  against 
all  interests  in  Unds.     lb, 

— ♦ — 
JURY  AND  JURY  PROCESS. 

The  prov'isions  of  section  109  of  the  Common  Law 
Procedure  Act,  1856,  do  not  apply  in  the  case  of  a 
criminal  information  tried  by  special  juiy,  struck  un- 
der the  old  system;  and,  therefore,  the  fact  of  such 
a  jury  having  been  summoned  by  virtue  of  writs  of 
venire  and  distringas,  and  not  by  virtue  of  the  pre- 
cept of  the  judges  of  assise,  does  not  form  a  ground 
of  challenge  to  the  array.  The  Queen  v.  Eea,  9  Ir. 
Jur..  N.&  221.  Q.  B. 

The  provisions  of  section  IS  of  the  statute  3  &  4 
Wm.  IV.,  c  91,  are  directory  only,  and  not  man- 
datory; and  therefore,  the  fact  of  none  of  the  jurors 
having  been  summoned  by  the  sheriff  six  days  before 
the  assizes  does  not  form  a  ground  of  challenge  to 
the  array.    lb. 

LANDED  ESTATES  COURT. 

Spedfic  performance  of  agreement  to  grant  a  lease.'] 
An  agreenient  for  a  lease  at  a  fair  rent  and  value  en- 
tered into  by  the  owner  of  an  estate  at  the  time  when 
a  receiver  had  been  appointed  over  it  by  the  Court  of 
Chancery,  the  Court  of  Chancery  never  having  taken 
any  course  in  respect  to  it,  although  the  tenant  went 
into  possesion  under  the  same,  held  valid;  and  Held^ 
that  the  owner  of  the  estate,  which  was  then  selling 
in  this  court,  should  execute  a  lease  to  the  tenant  in 
pursoance  of  the  agreement,  and  that  same  should 
appear  npon  schedule  of  tenancies. .  In  re  Blake^s 
estate,  9  Ir.  Jur.  N.S.  97,  L.  E.  C. 

Re-opening  question  of  title  to  lands  Shld."]  The 
Court  will  not  re-open  a  question  of  title  to  lands 
sold  and  conveyed  by  it  unless  upon  clear  evidence, 
that  it  has  conveyed  lands  which  ought  not  to  have 
been  conveyed  through  the  fraud,  negligence,  or  mis- 
conduct of  the  party  having  the  carriage  of  the  sale,  in 
which  case  the  Court  has  jurisdiction  to  compel  a 
reconveyance,  or  award  compensation ;  but  when  the 


Court  is  called  upon  to  exercise  this  jurisdiction, 
there  must  be  a  real  and  substantial  pecuniary  griev- 
ance to  redress.  In  re  Coins'*  estate,  9  Ir.  Jur.  N.S. 
177*  L.  E.  C;  8.  c.  14  Ir.  Ch.  Rep.  511. 

Apportionment  of  rent."]  Where  lands  ordered  for 
a  sale  are  held  jointly;  with  other  lands  uuder  a  fee- 
farm  grant,  the  Court  has  no  jurisdiction  to  ap- 
portion the  fee-farm  rent  bet^feen  the  sold  and  un- 
sold portions.  Casus  omissus  in  the  Landed  Estates 
Court  Act  Cassem's  estate,  9  Ir.  Jur.  N.  S.  72, 
L.  E.  C. 

Compensation  to  purchaser.']  Where  a  purchaser 
elects  not  to  be  discharged  but  to  apply  for  compen- 
sation, he  must  be  coptent  with  the  amount  of  his 
actual  loss,  and  cannot  complain  of  misrepresentation 
of  value,  which  is  only  ground  for  discharge.  In 
cases  of  over  statements  of  rents  payable  under  te* 
nancies  from  year  to  year,  the  Court  taking  into  ac- 
count the  tenant's  power  to  quit,  allows  a  year  and 
a-half  rent  computed  on  the  ov^  statement.  Be 
Ussher's  estate,  9  Ir.  Jur.  N.S.  58,  L.  E.  C. 

Discharging  purchaser,]  One  moiety  of  a  fee- 
farm  rent  was  put  up  for  sale,  but  the  purchaser 
misunderstood  the  description  in  the  rental,  and 
whilst  bidding  coneidered  he  was  bidding  for  the 
whole  rent  and  not  a  half  only.  The  Court  having 
regard  to  the  fact  that  the  sum  bid  was  manifestly 
excessive,  discharged  the  purchaser  on  the  terms  of 
his  lodging  in  Court  a  sum  sufficient  to  meet  the  ex- 
penses of  another  sale,  and  undertaking  to  lodge  any 
further  sum  the  Court  might  require  and  paying  the 
owner's  costs  of  the  motion.  Se  Brown  and  Blackie*s 
estate,  d  Ir.  Jur.  N.S.  59,  U  E.  C. 
.  Practice.]  Lien  for  costs  claimed  by  soUcitor, 
upon  deeds  lodged  in  Court,  it  not  being  intended  to 
proceed  with  the  petition  for  sale  of  lands — ^Notice  of 
motiop  served  by  the  solicitor  for  an  order  directing 
the  keeper  of  the  deeds  to  hand  them  bacL  B[eld, 
that  the  proper  course  would  have  been  to  have  served 
notice  of  motion  for  an  order  declaring  the  solicitor 
entitled  to  a  lien,  and  for  liberty  to  file  a  daim  setting 
forth  the  particidars  to  be  vouched  before  the  ex- 
aminer; and  in  the  event  of  the  sum  found  to  be  due 
not  being  paid,  for  an  order  to  continue  and  take  the 
carriage  of  the  proceedings.  Be  KeUy*s  estate  9  Ir. 
Jur.  N.S.  59,  L.  E.  C. 

— ♦ — 
LANDLORD  AND  TENANT. 

Construction  of  agreement]  By  a  memorandum 
of  agreement  certain  premises  were  agreed  to  be  ''  let 
for  one  year  certain,"  from  the  1st  day  of  April, 
I860,  at  a  rent  payable  quarterly  on  certain  days 
in  eadi  and  every  year  during  the  tenancy ; "  and  cer- 
tain allowances  were  to  be  made  to  the  intended  lessee 
out  of  each  of  the  first  four  quarters'  rent.  Ileld, 
an  agreement  for  a  tenancy  from  to  year.  Wharton 
V.  Kellf/,  14  Ir.  C.  L.  Rep.  293,  (^  B.;  8.  c  7  Ir. 
Jur.  N.S.  58. 

The  case  of  Thompson  v.  Maberly,  followed,     lb. 

Surrender  by  act  and  operation  of  law.]  A  ver- 
bal agreement  between  an  undertenant  and  the  owner 
of  the  reversion,  made  oontempoi-aneously  with  a  for- 
mal surrender  of  the  interest  of  the  mesne  lessee,  and 
which  agreement  was  proved  to  have  been  acted  npon, 
to  the  effect  that  the  sub-tenant  should  thenceforwaid 
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remain  in  possession  of  part  of  the  premises  as  care- 
taker, Hdd^  to  operate  as  a  sarrender  by  act  and 
operation  of  lair,  although  no  actual  change  of  pos- 
session took  place  at  the  time.  Lambert  v.  M'Dtm- 
nA  9  Ir.  Jur.  N.S.  871. 

ISifect  of  statute  23  it  24  Yw.,  e.  154.]  To  a 
summons  and  plsint  by  an  assignee  of  the  original 
grantor  of  a  fee-&rm  grant,  against  a  defendant,  as 
assignee  of  the  origin  J  grantee,  for  a  breach  of  cove- 
nant, committed  prior  to  the  1st  Januaiy,  1861,  the 
defendant  demurred.  Held,  that  fee-farm  grants 
come  within  the  scope  of  the  Landlord  and  Tenant 
Law  Amendment  Act,  (Ireland)  1860,  23  &  24 
Via,  c.  154.  And  (Pigot,  C.B.,  diseentienie),  that 
fee-farm  grants,  executed  prior  to  the  pasnng  of  that 
statute,  are  afibcted  by  its  proviinons.  Chute  r.  Bus- 
teed,  14  Ir.  0.  L.  Rep.  115,  Ezch.;  s.c.  8  Ir.  Jur. 
N.  S.  369. 

Per  Pigot,  C.B.— That  without  expressing  any 
opinion  as  to  whether  fee- farm  grants  come  within 
the  scope  of  the  statute,  the  latter  does  not  contain 
sufficiently  clear  and  unequivocal  indications  of  the 
intentions  of  the  Legislature  that  it  should  have  a 
retrospective  operation.    lb. 

Security  for  meme  rates  and  costs,  under  statute 
23  j*  24  Fic,  c.  154,  s.  75.]  An  agreement  to  take 
a  lease,  signed  by  the  tenant  only,  and  not  by  the 
landlord,  is  not  such  an  instrument  regulating  the 
terms  of  the  tenancy  as  will  entitle  the  Undlord  to 
require  security  for  mesne  rates  and  costs  under 
statute  23  &  24  Vic,  c  154,  s.  75,  in  an  ejectment 
agiunst  the  tenant  overholdlng.  DomvUe  v.  Brack, 
9  Ir.  Jur.  N.S.  266,  Q.B. 

Preoqvt  to  restrain  waste  undm  statute  23  §r  24 
Vio,,  c.  154,  s,  35.]  Infbrmations  taken  under  the 
35th  section  of  the  23  &  24  Vic,  c.  154,  upon  which 
it  is  sought  by  the  landlord  of  any  premises  to  obtain 
a  precept  from  a  justice  of  the  peace  to  restrain  a 
tenant  or  others  from  doing  any  acts  of  waste,  in 
said  section  mentioned,  must  state,  if  present  acts 
of  waste  are  complained  of,  what  those  acts  are; 
and,  if  future,  what  those  future  acts,  the  tenant  in- 
tends to  do,  are.  A  precept,  therefbre,  granted  on 
an  information,  which  informed  merely  of  past  acts 
of  waste,  and  which  averred  that  the  tenant  **  per- 
sists in  doing  and  committing  acts  of  unlawful  waste 
to  the  injury  and  damage  of  said  premises,  notwith- 
standing that  I  warned  him  to  desist  from  the  same,'' 
was  held  bad  and  quashed  accordingly.  In  re  Brady 
V.  Skttor,  9  Ir.  Jur.  N.S.  153>  Exch. 
» 
LEASE. 

F.,  tenant  of  C.  for  a  term  of  years,  in  1844 
**  agrees  to  let  unto  O.  the  house  and  demesne  of  0. 
In  as  large  a  manner  as  the  same  is  now  held  by  F., 
at  the  rent  of  £48  per  annum,  for  and  during  a  term 
eqnai  to  the  term  which  F.has  of  same,  leaviog  him 
full  power  of  ejectment  and  right  of  distraint  in  case 
of  non  payment  of  rent,  G.  to  have  a  power  of  sur- 
render by  giving  six  month's  notice  in  writing."  Hdd 
an  agreement  for  a  sub  lease,  not  an  assignment. 
Palmer  v.  Spring,  14  Ir.  Gh.  Bep.  380.     Ch. 

In  1847  F.  served  a  notice  on  G.,  calling  on  him 
to  take  out  a  lease;  G.  omitted  to  do  so,  but  re- 
mained m  possession,  paying  rent  under  the  agree- 


ment. There  were  some  negodations  between  the 
parties  in  1854.  i7sM— That  the  originsl  agreemeot 
was  not  surrendered,  and  that  it  might  be  enfoiced 
on  a  petition  filed  in  1862.    lb* 

M.,  seised  and  possessed  of  oertam  real,  chattel 
real,  and  personal  property,  including  property  in  N^ 
held  fbr  lives  renewable,  subject  to  a  lease  for  ninety- 
nine  years  from  February,  1762,  devised  all  her  pro- 
perty to  R.  and  H.,  whom  she  named  as  her  execQ- 
tors,  upon  trust,  to  pay  oertun  annuities,  and  subject 
thereto  devised  her  property  to  other  persons.  The 
will  contained  a  power  to  the  trustees  and  executors 
to  sell  or  dispose  of  any  portion  of  the  property  as 
they  should  think  fit  fbr  the  advantage  of  the  parties 
interested.  The  testatrix  died  in  1819.  H.  alone 
proved  the  will  and  obtained  a  renewal  of  the  lands 
of  N.  in  his  own  name  as  trustee;  and  in  1824  one 
of  the  persons  benefidally  entitled  to  these  hmds  ex- 
ecuted a  renewed  lease  of  this  at  an  increased  rent, 
in  the  preparation  of  which  he  acted  as  solicitor. 
The  devised  property  having  become  deficient  fer 
the  payment  of  the  annuities,  the  annuitants,  aboot 
1844,  went  into  possession  and  receipt  of  the  rents 
and  profits  of  all  the  devised  property.  On  the  ei« 
piiy  of  the  lease  of  1762  the  annuitants  filed  their 
cause  petition  against  the  lessees  under  the  lease  of 
1824,  cluming  thereby  to  hold  discharged  of  this 
lease.  JJs^d— That  the  receipt  of  the  increased  rent  by 
the  annuitanto  fh>m  1844  £d  not  operate  as  a  confi^ 
mation  of  the  lease  by  them,  and  that  they  were  enti- 
tled to  hold  discharged  from  the  lease.  JfetooZ/e  t. 
Ryves,  14  Ir.  Ch.  Rep.  558,  Ch.;  s.  a  8  Ir.  Jar. 
N.  &  405. 


LEGACY. 
A  certsun  legacy,  payable  to  the  legatee  at  twenty- 
one,  was  charged  primarily  on  the  testator's  perso- 
nalty, and  on  his  realty,  failing  suflficient  personid  as^ 
sets.  At  his  death  the  personal  asaeto  were  sufficient, 
but  owing  to  a  devastavit  by  the  executors,  became, 
at  some  subsequent  unascertained  time,  inadequate. 
The  legatee  (the  petitioner)  attained  twenty-one  in 
1849.  The  petition  was  filed  on  the  26th  of  January, 
1 863.  Heki,  first,  the  mere  non-enforoement  of  pay- 
ment from  the  executor,  no  laches  to  estop  the  le- 
gatee.   In  re  Massy'^s  estate,  14  Ir.  Oh.  Rep.  355. 

LE.a 

Secondly,  the  real  estate  of  the  testator  u  liable  to 
the  payment  of  the  legacy,    lb. 

Semble,  there  might  have  been  laches  if  the  execo- 
tors  had  appropriate!!  a  fund  for  payment  of  the  le- 
gacy) and  that  fund  had  been  permitted  to  remain  in 
the  executor's  hands.    lb. 

Donatio  mortis  causa.']  Where  testator  knew  that 
he  was  in  his  last  illness  and  delivered  several  arti- 
cles into  the  possession  of  his  sister  as  a  gift  in  case 
he  should  die,  and  where  also  immediately  before  his 
death  he  teld  her  that  he  gave  her  his  gold  repeating 
watch  which  was  on  the  table  in  his  bedroom,  bot 
which  he  did  not  deliver  into  her  possession,  and 
which  she  did  not  take  possession  of  antil  after  bis 
death.  iJe^cf— that  the  several  gifte  were  good  as 
donationee  causa  mortis.  Lyster  v.  (ySuliivan,  9  Ir. 
Jur.  N.&  242.    Master  Litton. 
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LEGACY  DUTY. 

Practice  as  to  enforcing  an  account  of  legacy  daty 
by  attachment  against  an  accountable  party  not 
being  a  personal  representative,  trustee,  or  legatee. 
In  re  J.  C,  an  accountable  party  for  legacy  duty^  9 
If.  Jnr.  N.S.  254.     Exch. 

The  exemption  from  legacy  duty  of  "  any  legacy 
given  for  any  purpose  merely  charitable,"  contained 
in  the  5  &  6  Vic.  c  82,  s.  38,  applies  only  where 
the  charitable  purpose  for  which  the  legacy  is  given 
is  described  In  and  by  the  will.  Therefore,  where  a 
testatrix  bequeathed  the  residue  of  her  real  and  per- 
sonal property  to  A.  and  B.  and  the  survivor  of  them, 
his  heirs,  executors,  administrators,  and  assigns,  and 
requested  that  the  intentions  expressed  in  her  will 
might  be  carried  into  effect,  without  stating  in  the 
will  what  those  intentions  were,  but  contempora- 
neously with  the  execution  of  the  will  sent  a  letter  to 
A.  and  B»,  stating  that  she  had  made  the  bequest  to 
them  in  the  full  confidence  that  they  would  found  a 
convent  for  the  education  of  poor  female  children. 
Held — ^That  the  personal  representative  of  A.  and  B. 
was  liable  to  legacy  duty  upon  the  amount  of  the  re- 
sidue bequeathed.  The  Attorney  General  v.  Cvdlen^ 
14  Ir.  a  L.  Rep.  137.  S.C.  8  Ir.  Jur.  N.a  189. 
Exch. 

LIBEL. 

Plea  of  publication  by  miatakeJ\  To  a  summons 
and  plaint  for  composing  and  publishing  a  certain 
libel  (which  libel  in  substance  charged  that  the  plain 
tiff,  while  in  defendant's  employment'  as  his  shop  as- 
BUtant,  received  certain  monies  due  to  defendant  by  a 
costoroer,  which  he,  the  plaintiff,  failed  to  account  for, 
and  fraudulently  converted  same  to  his  own  nse), 
defendant  pbaded  in  effect,  after  stating  facts  by 
which  he  was  induced  to  believe  the  truth  of  the 
charge  in  the  libel  set  forth,  that  the  libel  complained 
of  was  in  the  form  of  a  letter  intended  by  the  defen- 
dant to  be  written  and  addressed  to  the  plaintiff,  and 
to  be  received  only  by  him;  that  the  letter  was  writ- 
ten bonafide^  and  without  malice,  and  was  intended 
to  obtain  payment  of  certain  monies  received  by  the 
plaintiff  while  in  defendant's  employment,  and  that 
the  letter  was  sealed  and  by  pure  mistake  directed  to 
one  K.,  and  not  to  the  plaintiff;  that  E.  was  then  the 
employer  of  the  said  plainti£^  and  received  same  in 
dae  course  of  post.  On  demurrer  to  the  defence  it 
was  heULi  that  the  averment  of  publication  by  mistake 
was  no  answer  to  the  cause  of  action.  Fox  v.  Bro- 
derick,  9Ir. Jur. N.S.91 ;  8.c  l4Ir.C.L.R.453.  Exch. 

Plea  of  privileged  commwdcation.']  To  an  action 
by  the  plaintiff  an  importer  of  French  brandy,  for 
fiJsely  and  maliciously  writing  and  publishing  of  him 
ihe  folbwing  words: — ''Now  as  to  Mr.  S.,  I  warn 
him  that  I  am  willing  to  leave  the  matter  to  arbitra- 
tion; as  to  bis  conduct,  I  did  not  say  half  enough — 
it  more  resembles  that  of  a  freebooter  than  that  of  an 
honourable  British  merchant.*'  The  defendant  pleaded 
that  the  defendant  published  a  notice  saying  that  he 
had  tasted  the  brandy  of  some  of  the  parties  who  got 
prize  medals,  and  it  was  as  vile  stuff  as  ever  was 
made;  that  the  plaintiff  employed  B.,  an  attorney, 
to  write  to  him ;  that  the  defendant  stated  it  waa  not 


to  the  plaintiff's  brandy  he  referred  bnt  that  of  some 
other  person,  upon  which  the  plaintiff  required  to  get  from 
the  defendant  a  sample  of  the  brandy  the  defendant 
meant,  and  required  that  the  defendant,  at  his  own 
expense,  should  procure  an  advertisement  to  be  in- 
serted in  the  newspapers  fifty  times,  stating  that  it 
was  not  to  the  plaintiff's  brandy  he  alluded,  but  that 
it  was  of  an  excellent  quality;  and  further  required 
that  the  defendant  should  pay  him  a  sum  of  £20,  the 
plaintiff  alleging  that  he  had  incniTed  expense  to  that 
amount;  that  the  defendant  applied  both  to  the  pUin- 
tiff  and  B.,  an  agent  of  the  plaintiff,  and  that  both 
the  plaintiff  and  his  agent  referred  him  to  B.;  that 
B.  wrote  to  him,  threatening  immediate  proceedings 
if  the  Jg20  was  not  paid  and  the  other  terms  fulfilled; 
that  the  defendant  believed  said  demand  to  be  extor- 
tionate, and  had  an  interest  in  endeavouring  to  induce 
the  plaintiff  and  B.  to  abstiun  from  taking  legal  pro* 
ceedings  against  him;  and  acting  bona  fide,  wrote  and 
published  the  words  in  question  in  a  letter  to  B.  without 
malice,  and  did  not  publish  them  except  to  the  said 
B.  Held — That  this  defence  disclosed  a  privileged 
occasion.  Sayera  v.  Beggs^  9  Ir.  Jur.  N.S.  337. 
C.P. 

Action  for  a  libel  contained  in  a  letter  addressed 
by  the  defendant  to  an  attorney,  who  |had  been  em* 
ployed  by  the  plaintiff  to  sue  a  third  party  for  a  sum 
of  money  alleged  to  be  due  to  him,  and  the  purport 
of  which  letter  was  to  dissuade  the  attorney  from  pro- 
ceeding with  the  suit  The  letter  went  on  to  charge 
the  plaintiff's  wife  with  having  created  4  turmoil  in 
the  neighbourhood.  The  defendant  pleaded  that  the 
plaintiffs  were  the  tenants  of  a  party  to  whom  the 
defendant  was  land  agent,  and  A.  was  bailiff  of  the 
estate;  that  in  pursuance  of  an  agreement  between 
the  parties,  and  by  the  direction  of  the  defendant,  A. 
had  sold  the  interest  of  the  plaintiffs  in  their  holdings, 
which  sum  A.  afterwards  duly  applied  in  pursuance 
of  the  terms  of  the  agreement,  but  which  i4)plicatioa 
the  plaintiffs  had  refused  to  ratify,  and  employed  the 
attorney  to  sue  A.  for  the  amount;  and  that  under 
the  circumstances  as  aforesaid  the  defendant  did  write 
and  publish  the  said  letter,  believing  the  matter 
therein  stated  to  be  true,  and  to  protect  his  said  ser- 
vant, the  said  A.,  from  vexations  litigation,  as  he 

lawfully  might,  for  the  causes  aforesaid.     Held That 

this  was  a  good  plea  of  privileged  communication, 
and  that  notwithstanding  the  absence  of  an  averment 
that  the  publication  was  bona  fide  and  without  mar 
lice,  it  sufficiently  appeared  that  the  writing  of  the 
letter  was  written  exclusively  for  the  purpose  men- 
tioned in  the  latter  clause  of  the  defence,  which  ex- 
cluded the  inference  of  malice.  Halloran  and  wife 
V.  Thompeonj  14  Ir.  0.  L.  Rep.  384.  S.C.  8  Ir.  Jur. 
N.S.  332.     Exch. 

Held  also — ^Tbat  if  the  defence  showed  that  the 
privilege  had  been  exceeded,  the  alleged  excess  was  a 
matter  only  for  the  jury  to  consider  on  the  questioa 
of  malice,  and  did  not  vitiate  the  defence.    lb. 

Indictment  for  at  Quarter  Semone.']  The  Court  of 
Queen's  Bench  will  not  grant  even  a  conditional  oider 
for  a  wiit  of  mandamus  commanding  a  Oeart  of 
Quarter  Sessions,  which  has  already  exercised  aonndlf 
its  judicial  discretion  in  the  matter  to  send  up  to  tho 
grand  jury  a  bill  of  indictment  for  the  publication  of 
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a  malicions  libel  instead  of  postponing  it  to  the  next 
Assizes.  In  re  William  Jones  Armstrong,  14  Ir. 
0.  L.  Rep.  97,  Q.B.;  s.  c.  7  Ir  Jur.  N.  Q.  77. 
— ♦ — 
LICENSE. 
To  an  action  for  breaking  and  entering  the  plain- 
tiff's close,  and  erecting  abntments  thereon  and  refus- 
ing to  remove  them,  the  defendants  pleaded  that  the 
same  were  bailt  for  the  necessary  support  of  a  party 
wall  between  premises  held  by  them  as  tenants  to  one 
C,  and  the  close  in  question,  and  that  same  were 
bnilt  with  the  consent  of  the  occupier  who  held  the 
said  close  as  tenant  of  C,  and  pnrsnant  to  an  agree- 
ment between  the  defendants  and  0.,  and  that  the 
plaintiff  became  occupier  of  said  close  as  tenant  to  C. 
after  the  same  were  bnilt.  Upon  demurrer  to  repli- 
cation, that  the  alleged  consent  and  agreement  were 
Dot  contained  in  any  deed  nor  in  any  note  or  instru- 
ment in  writing,  and  that  0.  had  revoked  his  consent, 
judgment  was  given  for  the  plaintiff.  Connolly  v. 
Alliance  Oas  Company,  9  Ir.  Jur,  N.S.  67.     C.P. 

LIMITATIONS  (Statute  of). 

In  1812,  lands,  held  for  lives  renewable,  were  con- 
veyed by  A  to  the  use  of  himself  for  life,  remainder  to 
Band  his  heirs.  A  died,  and  in  18l:),  B,  who  did 
not  appear  to  have  ever  gone  into  possession,  by  mar- 
riage articles,  agreed  to  settle  the  lands  on  himself  for 
life,  remainder  to  his  wife  for  life,  remainder  to  the 
petitioner.  In  1814  a  renewal  was  granted  to  the 
heii^atlaw  of  A.  In  1827,  B  died,  when  the  peti- 
tioner's right  under  the  articles  accrued.  A,  and 
those  claiming  under  him,  remained  in  undisturbed 
possession  from  1814  to  1862.  Held,  that  the  peti- 
tioner's rights  under  the  articles  were  barred  by  the 
Statute  of  Limitations.  Eossiter  v.  Eossiter,  14  Ir. 
Gh.  Rep.  247,  R. 

Held  also,  that  although  the  petition  did  not  pray 
for  a  spedfic  execution  of  the  articles,  yet  as  the  claim 
was  founded  on  them,  it  was  by  laches,  independently 
of  the  Statute  of  Limitations.     lb. 

A  creditor  filed  a  claim  on  a  judgment  against  the 
owner,  calculating  interest  by  charging  all  the  interest 
which  accrued  since  the  judgment,  and  giving  credit 
for  rents  received  by  him  out  of  a  portion  of  the  es- 
tate of  which  he  had  been  put  in  possession  by  the 
owner,  which  calculation  left  a  balance  due  exceeding 
six  years'  interest.  The  creditor  contended  that  his 
possession  of  part  of  the  estate  prevented  the  opera- 
lion  of  the  Statute  of  Limitations.  Held-^ThtA 
claimant  was  only  entitled  to  six  years'  interest  from 
date  of  filing  petition.  In  re  Browne^s  and  Bey- 
tagh's  Estate,  9  Ir.  Jur.  N.S.  155.     L.E.C. 

Pleading,^  The  plaintiff  having  brought  an  ac- 
tion againat  the  defendant  for  the  breach*  of  an  agree- 
ment to  execute  a  lease  of  lands  of  which  he  had 
been  the  tenant,  and  for  false  representation  and  frau- 
dulent concealment  In  reference  to  the  aame,  the  de- 
fendant, by  l^ave  of  the  Court,  pleaded  seven  defences 
to  the  count  upbn  the  agi*eetnent.  The  defendant  ap- 
plied to  tiie  Court  for  liberty  to  plead  the  Statute  of 
Limitations  in  addition  to  the  pleas  already  pleaded, 
he  having  omitted  to  do  so  within  the  right  time  by 
mistake.  Held — ^That  ils  the  defences  disclosed  a 
ease  of  acquiescence  on  the  part  of  the  plaintiff  in  al- 


lowing his  rent  to  fall  into  arrear  and  permittiag  him* 
self  to  be  ejected,  and  the  land  to  be  re-set  to  a  tblrd 
person  without  making  a  claim  on  the  foot  of  the  al- 
leged agreement,  the  defendant  was  entitled  to  eveiy 
legal  defence,  and  might  therefore  plead  the  Statute  of 
Limitations  (Christian,  J.,  dissentiente).  Archbold 
V.  Earl  ofHowth,  9  Jr.  Jur.  N.S.  247.    C.P. 

And,  (per  Christian,  J.)  that  the  defendant  was  in 
the  position  of  one  seeking  a  favour  from  the  Goart ;  that 
the  Court  had  a  doty  to  look  into  the  circamstances  of 
the  case;  andthat  as  there  were  pleas  on  the  record 
which  exhausted  the  merits,  it  would  be  unfair  to  allow 
the  defendant  to  defeat  tho  plaintiff  by  the  Statote 
of  Limitations  in  case  the  latter  should  succeed  on  the 
merits.    lb. 

See  MORTQAGE. 

— ♦ — 

MAGISTRATE. 
Where  a  ease  stated  by  magistrates  was  struck  cot, 
it  not  having  been  transmitted,  and  notice  of  it  not 
having  been  served  as  required  by  the  statute,  the 
Court  refused  to  give  costs  against  the  appeUant. 
Conway  v.  Richardson,  9  Ir.  Jar.  N.S.  7.  Q.B. 
— ♦— 

MALICIOUS  PROSECUTION. 
An  action  does  not  lie  for  maliciously  causing  to  be 
issued  and  served  a  trader  debtor  summons  under 
"  The  Irish  Bankruptcy  and  Insolvency  Act,  1857,'' 
upon  foot  of  a  debt  falsely  alleged  to  esist,  and  so 
causing  the  plaintiff  to  attend  publicly  in  the  Bank- 
rupt Court,  whereby  the  plaintiff  was  injured  in  hk 
credit  and  was  prevented  from  attending  to  his  busi- 
ness, and  Incurred  costs  in  resisting  said  proceedings. 
(Hayes,  J.,  dissentiente.)  .  Lunham  ▼.  WakefaH^ 
Ir.  Jur.  N.S.  106.    Q.a 

MANDAMUS. 

Action  for  mandamus  under  the  Common  Lfl» 
Procedure  Act  (IrOand),  1856.]  A  summons  and 
plaint  recited  certain  Acts  of  Parliament  and  awards 
made  in  pursuance  of  them  by  the  Commissioners  of 
Public  Works,  by  which  the  Lower  Bann  navigation 
and  all  locks,  weirs,  &c  thereto  belonging  were  made 
to  vest  in  the  defendants  as  a  body  corporate;  and 
by  which  powers  to  levy  tolls  in  respect  of  the  use  of 
the  navigation,  and  to  make  bye-laws  and  prosecute 
and  enforce  penalties  agidnst  persons  who  would  ob- 
struct the  free  passage  of  the  water  were  conferred. 
It  then  stated  that  the  plaintiff  was  entitled  to  tho 
exclusive  right  of  fishing  for  eels  in  a  portion  of  the 
Lower  Bann  River,  within  the  jurisdiction  of  the  de- 
fendants, and  complained  that  the  navigation  was  ob- 
structed by  stakes  and  poles,  and  that  the  channel  and 
navigation  had  been  frequented  by  poachers  who  ob- 
structed the  plaintiff's  fishermen  and  intercepted  the 
eels.  The  plaintiff  claimed  a  writ  of  mandamns  to 
compel  the  defendants  to  cause  the  stakes  and  poles 
to  be  removed.  Held,  upon  demurrer  by  the  defea* 
dants,  that  the  summons  and  plaint  diadosed  no  caa» 
of  action  against  the  trustees,  and  no  grounds  enti- 
tling the  plaintiff  to  a  writ  of  mandamus.  Hasting 
V.  The  Ldwer  Bann  Navigation  Irustees,  9  Ir.  Jtf« 
N.S.  7.     C.P. 

See  Libel, 
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MANOR- 
Whatever  maj  be  the  origin  of  the  distioction, 
there  ia  a  settled  distmction  between  the  case  of  a 
lord  of  a  manor  re-acqoiring  lands  once  severed  from 
the  manor  by  escheat  and  by  re  purchase.  In  the 
former  case  the  lands  become  re-anited  to  the  manor 
80  as  to  pass  by  a  previous  devise  of  it,  but  in  the 
latter  case  thjs  is  not  80«  Delacherois  v.  Ddacherois^ 
9  Ir.  Jnr,  N.a  255.     H.  of  L. 

A  patent  from  the  Grown,  2  Car.  1,  granted  lands 
to  H.,  with  power  to  create  manors  thereof.  A  later 
patent  re-granted  the  lands  to  H.,  and  declared  that 
certain  of  snch  lands,  indnding  the  lands  of  B.,  should 
form  the  manor  of  D.  In  1721  the  then  owner  of 
the  manor  of  D.  made  a  foe-iarm  grant  of  the  lands 
of  B.  to  L.,  paying  rent  and  doing  service  therefore 
at  the  court  of  D.  The  manor  courts  had  been  held 
at  D.  from  before  the  time  of  living  memory,  and  the 
occapiers  of  the  lands  of  B.  attended  these  courts.  In 
leases  of  B.  the  tenant  was  bound  by  covenants  to  do 
salt  to  the  manor  courts  of  D.  Hdd — That  there 
was  evidenceto  go  the  jury  that  there  was,  in  1721»  a 
manor  of  D.^  comprising  the  lands  of  B.  as  part  of 
its  demesne.    lb, 

Quore— Whether  the  effect  of  the  deed  of  1721 
was  to  vest  the  lands  of  B.  in  L.,  wholly  severed 
from  the  manor  of  D.,  or  to  be  holden  as  of  the  ma* 
nor  of  D.    Jb. 

— ^— 
MARSHALLING  OF  ASSETS. 
A.  being  possessed  of  two  estates,  X.  and  Y.,  both 
estates  were  sold  in  the  Landed  Estates  Court.     X. 
was  subject  to  a  mortgage  and  also  to  prior  incum- 
brance   Y.  was  snbject  to  the  prior  incumbrances, 
bnt  not  to  the  mortgage.     There  was  also  a  subse- 
qaent  judgment  affecting  both  estates.    Held — ^That 
the  mortgagee  was  entitled  to  have  the  securities  mar- 
shalled so  as  to  have  the  prior  incumbrances  paid,  in 
the  first  instance,  as  far  as  possible,  out  of  the  pro 
dace  of  the  lands  of  Y.,  and  that  the  subsequent  judg- 
ment creditor  had  no  equity  modifying  the  mortgagee's 
right  in  that  respect.     In  re  ScoU^a  estaie^  14  Ir. 
Gb.  Rep.  63.     Ch.  Ap. 

— ♦ — 
MARSHALSEA. 
The  marshal  has  the  custom  of  the  Marshalsca,  and 
is  responsible  for  the  escape  of  prisoners  in  all  cases 
(except  where  the  escape  is  caused  by  the  act  of  God 
or  the  Queen's  enemies).  Where,  therefore,  a  piiso- 
ner  escaped  fram  out  of  the  marshalsea,  and  where 
such  escape  was  not  caused  by  the  act  of  God  or  tlie 
Queen's  enemies,  but  where  it  happened  through  the 
negligence  of  the  officers  of  the  prison,  the  marshal 
ah^  be  finawerable,  although  since  the,  pius^iig  of  the 
19  A  20  Vic.  c.  68,  s.  17«  he  no  longer  ha$  the  power 
pf  selcjcting  his  own  officers — of  appointing  compe 
te^t,  or  of  removing  incompetent  ones  from  their 
posts  in  the  keeping  of  prisoners  confined  in  said  mar- 
Bbalsea.  Hoey  v.  CatdJUld,  9  Ir.  Jiir.  N.S.  134.  Exch. 

MASTER  AND  SERVANT. 
Wrang/tddismissal.']  Semble^  a  master  who  has  dis- 
mlaaed  a  SjSrvant  may  justify  the  dismissal  by  shew- 
ing that  at  the  time  of  the  dismissal  the  servant  had 
committed  an  act  which  justified  it,  though  the  mas- 


ter did  not  assign  it  as  the  ground  of  the  dismissal 
nor  even  know  of  it.  S^d  qtujere^  Cassons  v.  Skiih- 
ner  (11  M.  &  W.  16*1);  Kenny  v.  Chishohn,  9  Ir. 
Jur.  N.S.  857.     C.P. 

Action  hy  servant  against  master  Jor  negligence,] 
A  summons  and  plaint  which  complained — that  the 
defendants  were  in  the  possession  and  occupation  of 
a  certain  distillery,  and  lofts  and  stores  connected 
therewith ;  that  P.  S.  deceased,  was  employed  by  the 
defendants  as  a  labourer,  to  do  certain  works  in  and 
about  the  said  distillery  at  night;  averment,  '^  that 
at  the  time  aforesaid,  the  said  P.  S.  deceased,  as  snch 
labourer,  had,  whilst  so  employed,  access  by  the 
license  of  the  defendants  to  one  of  the  said  lofts  at 
night,  and  by  snch  license  as  aforesaid  used  one  of 
the  said  loflts  for  the  purpose  of  sleeping  during  the 
intervals  of  the  night,  when  he  was  not  actually  en- 
gaged in  his  employment;  yet,  the  defendants,  well 
knowing  the  premises,  wrongfully  and  negligently 
permitted  a  certain  aperture  then  being  in  the  floor  of 
the  said  loft  to  remain  open,  without  being  properly 
guarded  and  lighted,  by  reason  whereof  the  said  P.S. 
while  passing  in  the  night  along  the  floor  of  the  said 
loft,  in  pursuance  of  the  said  license,  fell  through  the 
said  aperture,  and  was  thereby  wonnded  and  injured, 
and  by  reason  of  the  wounds  and  injuries  thereby  oc- 
casioned to  him,  as  aforesaid,  the  said  P.  S.  after- 
wards died.*'  Held  bad  on  demurrer,  inasmuch,  as 
no  facts  were  disclosed  on  the  plaint  which  would 
cast  the  duty  of  guarding  and  lighting  said  aperture 
on  the  defendants.  Sullivan  v.  Waters^  9  Ir.  JQr. 
N.S.  112,  Exch.;  s.  c.  14  Ir.  C.  L.  Rep.  460. 

MORTGAGE. 

Eject  of  Statute  of  LimitaiiionsJ]  The  payment 
of  money  to  the  mortgagee  by  the  person  liable 
to  pay,  in  respect  of  the  interest  on  the  mort- 
gage, continues  the  mortgage  in  all  its  integrity 
and  force  with  respect  to  all  the  estates  properly 
comprised  in  the  mortgage,  and  which  had  not  been 
aliened  or  conveyed  away  by  the  mortgagee,  or  with 
his  assent.  Therefore,  if  estates  A.,  B.,  and  C.  are 
included  in  one  mortgage,  and  the  o^ner  of  A.  pay 
the  interest,  the  mortgagee  is  not  barred  by  3  &  4 
Wm.  IV.,  c.  27,  8.  40,  and  7  Wm.  4  &  1  Vic.  c. 
28,  from  his  remedy  against  B.  &  C.  CMnnery  y. 
Evans,  9  Ir.  Jur.  N.S.  281,  H.  of  L. 

A  receiver  of  the  rents  of  a  mortgaged  estate  is 
the  receiver  of  a  mortgagor,  and  any  payment  made 
by  such  receiver,  by  order  of  the  Court,  is  payment 
in  law  by  the  legal  agent  of  the  person  liable  to  pay 
within  the  meaning  of  3  &  4  Wm.  IV^  c.  27,  8. 
40.     lb. 

The  assignment  by  a  mortgagor  of  outstanding 
terms  to  a  trustee  for  the  purchaser  is  not  a  posses- 
sion of  a  prior  incn!i*brancer  within  the  meaning  of 
3  &  4  Wm.  IV.,  c.  27,  s.  42,  so  as  to  entitle  the 
mortgagee  to  more  than  six  years'  arrears  of  interest. 
lb. 

QiiCBre,  whether  the  payment  of  int^ est  on  a  mort- 
gage by  a  mere  stranger  would  be  a  payment  within 
3  &  4  Wm.  IV.,  c  27,  ?s.  40,  42.    lb. 

Waiver  oj  clause  qf  reentry  for  non-payment  cf 
interest]  A  mortgage  deed  contained  ,a  proyiao 
making  the   principal  money  payable,  in   case  any 
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half-yearly  payment  of  interest  should  be  postponed  I 
for  more  than  forty  days,  and  the  claose  of  re-entry  j 
provided  that  this  stipnlation  should  not  be  considered 
as  waived  by  any  sabseqnent  acceptance  of  interest. 
The  mortgage  money  and  interest  were  payable  in 
Ireland,  but  upon  one  of  the  half  yearly  gales  of 
interest  becoming  due,  the  mortgagee  was  not  in 
Ireland  to  receive  it.  The  forty  days'  grace  expired 
before  the  mortgagor,  by  the  mortgagee's  directions, 
remitted  it  by  a  letter  of  credit.  Before  the  next 
half-year's  gale  was  due,  the  mortgagor  accepted  a 
bill  for  the  amount,  at  the  mortgagee's  request,  and 
for  his  convenience.  Held,  that  there  was  no  forfei- 
ture; and  if  there  had  been,  that  it  would  have  been  , 
waived  by  the  transactions  relating  to  the  next  gale 
of  interest.  Re  Taaffes  estate,  9  Ir.  Jnr.  N.S.  18, 
L.  E.  C;  s.  c.  14  Ir.  Oh.  Rep.  347. 

Equitable  mortgage  by  deposit  of  titU-deeda.']  The 
Landed  Estates  Court  have  power  to  sell  the  interest 
created  by  a  lease  containing  a  covenant  against  as- 
signment, when  the  lease  has  been  deposited  by  way 
of  equitable  mortgage.  Ex  parte  DomvUe;  In  re 
Fowler^  owner^  14  Ir.  Ch.  Rep.  19,  Oh.  App. 

NOTIOE. 

Constructive  noftce.]  X.  by  his  will,  devised  the 
interest  in  a  lease  for  a  term  of  years  to  A.  and  B., 
subject  to  certain  charges  thereby  created,  and  ap* 
poicted  A*  and  0.  his  executors.  A.  and  B.  subse- 
quently executed  to  D.  a  mortgage  of  the  premises 
comprised  in  the  lease,  bnt  did  not  produce  the  origi- 
nal lease,  nor  deduce  their  title  to  it,  the  indenture 
of  mortgage  merely  redting  that  the  premises  had 
been  demised  to  X.,  and  were  *'  now  vested  in  A. 
and  B.,  or  one  of  them,''  for  the  residue  of  a  term 
of  years,  and  no  mention  being  made  of  the  will  of 
X.,  under  which  A.  and  B.  derived,  nor  the  charges 
created  thereby.  Hdd^  that  the  mortgagee  was 
guilty  of  gross  negligence  in  not  requiring  the  deduc- 
tion of  a  mortgagor's  title  from  X.,  and  therefore 
was  affected  with  constructive  notice  of  the  charges 
created  by  the  will  of  X.  Re  Oldens^  bankrupts^  9 
Ir.  Jur.  N.S.  I,  Ch.  App. 

Rorke,  the  owner  of  certain  lands,  and  also  a  soli- 
citor, executed  to  Stein  a  mortgage  of  the  lands, 
dated  March  29th,  1856,  bnt  by  arrangement  between 
the  parties,  not  registered -until  April  3rd,  1859*  On 
the  7th  of  March,  1859,  Rorke  made  a  lease,  on 
fine,  of  the  same  lands  to  Maher:  the  lease  was  re- 
gistered on  March  16th,  1 H59.  Rorke  prepared  the 
lease,  and  had  it  registered,  for  which  Maher  paid  him 
costs  out  of  pocket  only.  Maher  employed  no  other 
solicitor  in  the  transaction,  nor  had  he  ever  employed 
Rorke  as  his  solicitor  in  any  other  transaction.  Held, 
that  Rorke  was  Maher's  solicitor  in  the  transaction ; 
and  that  Maher  must,  therefore,  be  held  to  have  had, 
through  Rorke,  notice  of  the  prior  unregistered  moit- 
gage,  and  that  the  lease  should  be  postponed  to  the 
mortgage  accordingly*  In  re  Rorke^a  estate,  14  Ir. 
Ch.  Rep.  44£;  8.C.  8  Ir.  Jur.  N.S.  246.  Ob.  App. 
— ♦ — 
OFFICER. 

Setting  aside  summons  and  plaint  in  action  against 
officer  of  Court.']    The  Court  will  set  aside  a  sum 
mons  and  plaint  in  ao  action  for  a  mandamus  brought 


against  its  officer  for  refusing  to  receive  a  pleadiug 
in  a  criminal  case,  tendered  after  issue  joined,  and 
after  the  record  had  been  sent  from  the  Crown  office 
to  the  Assizes.  Rea  v.  Nagle,  9  Ir.  Joi.  N.S.  81, 
Q.  B. 

PARTNERSHIP. 

ConstUutum  of]  J.  W.  and  W.  W.,  trading  un- 
der the  style  of  "J.  and  W.  W.,"  and  W.  G.,  en- 
tered into  an  agreement,  by  which  W.  G.,  'Mn  con- 
sideration of  the  salary  and  others  hereinafter  ex- 
pressed," bound  himself  to  manage  the  business  of 
J.  W.  and  W.  W.,  under  their  superintendence,  for 
three  years:  and  in  consideration  of  the  services  so 
to  be  rendered,  J.  W.  and  W.  W.  bound  themselves 
to  pay  to  W.  G.  a  salary  of  £500  for  each  year  of 
his  engagement:  and  further,  W.  G.  was  to  be  '* en- 
titled to  a  sum  equivalent  to  one  third  part  of  the 
free  profits  for  the  aforesaid  space  of  three  years  of 
the  business  of  J.  W.  and  W.  WJ^  The  agreement 
contained  a  provision  for  taking  balances  at  times  to 
be  fixed  by  J.  W.  and  W.  W.,  who  were  to  be  en- 
titled each  to  take  credit  for  a  salary  of  £500  before 
ascertaining  the  free  profits ;  and  it  was  also  provided 
that  while  the  salary  of  £500  should  be  payable  to 
W.  G.,  the  other  sums  to  which  he  should  be  en- 
titled should  not  be  demandable  by  him  during  the 
period  of  his  engagement,  but  should  be  payable  in 
three  instalments  after  its  conclusion.  Held,  that 
this  agreement  did  not  constitute  a  partnership  as  to 
third  parties  between  J.  W.  and  W.  W.  on  (he  one 
hand,  and  W.  G.  on  the  other,  ao  as  to  make  W.  6. 
a  partner  as  to  third  parties  in  the  firm  of  *'  J.  and 
W.  W.''    Shaw  V.  GaU,  9  Ir.  Jur.  N.S.  165.  Q  B. 

H.,  who  was  the  sole  proprietor  of  a  wholesale 
woollen  and  cloth  establishment  in  Dublin,  agreed  with 
M.  to  become  the  manager  and  partner  in  a  separate 
and  larger  concern  in  the  same  trade  in  Huddersfield, 
which  had  been  conducted  by  and  belonged  to  M.; 
and  it  was  arranged  at  the  same  time  that  M.  shonld 
come  to  Dublin  to  superintend  the  separate  bnsioess 
which  was  there  carried  on  by  H.,  though  upon  no 
definite  and  conclasive  agreement,  but  with  tho  ob- 
ject of  testing  the  capacity  and  value  of  the  concern, 
acd  ascertaining  whether  it  was  sufficiently  profitable 
to  be  continued.  It  was  fnrther  agreed  that  at  the 
expiration  of  a  year,  M.  should  have  an  option  of 
becoming  a  partner  in  the  Dublin  house,  and  shonld 
be  entitled  to  a  share  of  the  profits,  if  any,  of  that 
year,  but  shonld  receive  no  remuneration  nor  any  por- 
tion of  the  profits,  if  he  elected  not  to  jom  in  the 
Dublin  business.  M.  never  exercised  his  option  of 
becoming  a  partner,  bnt  having  left  Ireland  and  ip* 
parently  abandoned  the  concern,  died  before  the  ex- 
piration of  the  year  of  trial.  Held^  that  li.  had  not 
by  his  superintendence  become  a  partner  in  the  Dnb- 
lin  business,  and  that,  consequently,  a  claim  made 
by  the  executors  of  M.  to  be  luimitted  as  creditors  of 
the  estate  of  H.  for  goods  sold  and  cash  supplied  by 
the  Huddersfield  house  to  the  Dublin  concern  should 
be  allowed.  In  re  Alexander  HaU,  9  Jr.  Jur.  N.S. 
321,  Ch.  App. 

A  testator,  after  giving  legades  to  his  dangfatersi 
bequeathed  to  his  two  sons,  C  and  D,  the  remainder 
of  his  property  in  equal  proportions,  of  whatever  kiud 
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it  might  consist  at  the  time  of  his  death.  He  directed 
the  bnsioess  of  the  Drills  of  X  to  be  carried  on,  and  a 
certain  sum  to  be  applied  to  that  purpose,  and  the 
remainder  of  his  capital  to  be  invested  in  fee-simple 
estates,  so  that  each  of  his  sons  shonid  have  his  por- 
tion independently  of  the  other;  that  they  were  not  to 
be  of  age  for  the  purposes  of  his  will  until  thej  were 
twentj-five,  and  if  one  died  without  issue  under  that 
age,  his  property  should  go  over  to  the  other.  The 
testator  was  entitled  to  a  sum  of  £4,061,  as  a  part- 
ner in  the  mills  of  Y.  G.  died  under  twenty-five. 
Hdd^  that  the  profits  realised  with  the  sum  of  £4061, 
dnring  C.^s  life,  belonged  to  him,  and  were  not  capital 
to  be  invested  in  land.  PUsworth  v.  Moase^  14  Ir. 
Ch.  Rep.  163,  R. 

The  testator^s  partner  in  the  mills  of  Y,  after  his 
death,  paid  a  sum  of  £5,421,  which  he  appropriated 
to  the  payment,  in  the  first  instance,  of  the  £4,061, 
dne  at  the  testator's  death,  and  the  balance  to  subse- 
quent profits.  Hdd^  that  the  profits  realised  subse- 
quently to  C's  death,  were  divisible  between  his  re- 
presentative and  D.     lb. 

But,  semble^  if  there  had  been  no  appropriation  by 
the  partner,  the  payment  would  have  been  applicable, 
first,  to  the  payment  of  the  profits  realised  after  the 
testator's  death,  and  the  balance  and  profits  subse- 
qneut  to  C's  death,  would  as  capital  have  belonged  to 
D.     Ih. 

— ♦— 
PLEADING  (LAW). 

Couni  in  action  Jor  fraudulent  misrepresentation.] 
A  count  in  the  summons  and  plaint  which  complained 
"  that  the  defendant  was  possessed  of  a  grey  mare 
called  Polly,  which,  as  defendant  well  knew,  was  un- 
soand,  and  the  said  defendant,  by  the  fraudulently 
concealing  from  the  pltuntiff  that  the  said  mare  was 
unsound,  induced  the  plaintiff  to  buy  the  said  mare 
for  £59i  which  the  plaintiff  paid  the  defendant, 
whereby  the  plaintiff  lost  the  said  £59,"  ordered 
to  be  amended  by  inserting  between  the  words  '*  un- 
sound ''  and  "  induced,''  the  words  following,  **  and 
representing  to  him  that  it  was  sound."  Fitzgerald 
▼.  Thompson^  9  Ir.  Jur.  N.S.  53,  Exch. 

Pleading  in  action  Jor  breach  oj  contract,]  A 
summons  and  plaint  which  seeks  to  recover  damages 
for  a  partial  breach  of  contract;  but  shows  that  the 
plaintiff  is  entitled  to  recover  for  a  breach  of  the  en- 
tire contract,  will  be  set  aside  upon  demurrer.  Kinsley 
T.  Hackett,  14  Ir.  G.  L.  Rep.  58,  Exch. 

Want  of  averment  of  re^st.]  A  count  for 
*'  money  dne  by  the  defendant  to  plaintiff  for  the 
wages  and  salary  of  the  plaintiff  as  nursetender  to  the 
defendant^"  Held  bad  on  demurrer.  M'PhaU  v.  Little^ 
9  Ir.  Jur.  N.S.  267,  Q.B. 

Summons  andplairU^  amendment  of.]  A  paragraph 
of  a  summons  and  plaint  which  left  it  in  doubt  whether 
it  contained  one  or  two  causes  of  action,  and  whether 
the  plaintiff  relied  on  the  defendant's  relation  as  her 
attorney  and  solicitor,  or  on  an  express  promise  by  him 
as  the  foundation  of  the  duty,  the  breach  of  which 
was  complained  of,  was  directed  to  be  amended  in 
thoee  particuUrs.  Wyee  v.  Lewis,  9  Ir.  Jar.  N.S, 
84.  0.  P. 

Setting  aside  pleadings,]  To  a  summons  and  plaint 
for  assadting  and  imprisoning  the  plaintiff's  wife,  the 


defendant  substantially  pleaded  by  way  of  justification 
that  the  defendant  was  a  collector  of  public  cess,  and 
that  the  plaintiff  bad  acted  as  his  servant  in  collecting 
the  said  public  cess,  and  that  having  collected  and 
obtained  certain  moneys  he  "  retained  same,  and  did 
not  pay  over  same,  or  any  part  thereof  to  defendant ; 
that  Having  been  informed,  and  verily  believing  that 
plaintiff  had  fraudulently  embezzled  said  moneys,  and 
having  reasonable  cause  for  suspecting  that  plaintiff's 
wife,  well  knowing  said  moneys  to  have  been  fraudu- 
lently embezzled  as  aforesaid,  had  the  said  moneys  in 
her  possession  at  the  time  of  the  alleged  assault  and 
imprisonment,  defendant  gave  her  into  custody,"  &c. 
The  defence  was  ordered  to  be  amended  on  the  ground 
that  there  was  no  positive  allegation  that  a  felony  had 
been  committed.  Dowd  v.  Percy,  9  Ir.  Jur.  N.S. 
140,  Exch. 

To  an  action  for  breach  of  promise  of  marriage  the 
defendant  pleaded  ^'  that  the  defendant  made  the  said 
agreement  upon  the  faith  and  under  the  belief  that 
the  plaintiff  had  always  been  and  then  was  a  chaste 
and  modest  woman,  and  of  correct  habits  and  con- 
duct, and  of  good  character  and  reputation,  whereas 
the  plaintiff,  before  and  at  the  time  of  the  making  of 
the  said  agreement  in  plaint  mentioned,  was  a  woman 
of  unchaste  and  immodest  behaviour,  and  of  incor- 
rect and  immoi'al  habits  and  conduct,  and  of  bad 
character  and  reputation,  which  the  defendant  first 
discovered  after  making  the  alleged  agreement,  and 
before  the  alleged  breach  thereof."  Heldj  that  the 
allegation  of  unchastity,  immodest  behavionr,  and 
immoral  habits,  were  too  general  accusations,  and 
that  the  plea  should  have  stated  the  names  of  the 
persons  with  whom  the  acts  of  unchastity  were  com^ 
mitted.  Gibbons  v.  Cusack,  9  Ir.  Jur.  N.S.  13,  Exch. 
s.  c.  14  Ir.  C.  L.  R.  285. 

When  the  summons  and  plaint,  which  was  for 
malicious  prosecution,  complained  that  the  defendant, 
falsely  and  maliciously,  and  without  reasonable  or 
probable  cause,  on  the  7th  February,  1863,  ap- 
peared before  one  W.  M.,  a  justice  of  the  peace  in 
and  for  the  county  of  C,  and  charged  the  plaintiff 
that  she  did,  on  the  1 6th  January,  1 863,  at  CootO' 
hill  Quarter  Sessions,  at  the  hearing  of,  &c.,  commit 
wilful  and  corrupt  perjury  in  giving  her  evidence; 
and  upon  said  charge  defendant  procured  said  W.  M. 
to  issue  a  summons  in  writing,  signed  by  said  W.  M., 
wherein  the  defendant  was  complainant,  and  the  plain- 
tiff was  defendant,  whereby  the  plaintiff  was  com- 
manded to  appear  as  defendant  on  the  hearing  of  said 
complaint,  &c. ;  **  and  the  plaintiff  saith  that  in  obe- 
dience to  and  pursuance  of  said  summons  she  did 
personally  appear  at  the  time  and  place  mentioned  in 
said  summons  at  said  petty  sessions  before  certain 
justices  in  and  for  said  county  presiding  at  such  ses- 
sions; but  the  defendant  not  having  any  groumis  or 
evidence  to  support  said  false  and  malicious  charge, 
did  not  swear  any  depositions  against  the  plaintiff  be- 
fore the  said  justices,  and  the  defendant  has  not  fur- 
ther prosecuted  his  said  complaint,  but  has  desened 
and  abandoned  same,  and  the  said  prosecution  is 
wholly  ended  and  determined."  Defendant  pleaded 
thereto  ''That  the  defendant  did  support  the  said 
charges  by  sworn  evidence  before  the  said  justices, 
wlio  thereupon  duly  made  an  order  that  infurmaihii  • 
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shoald  be  sent  forward  to  the  assizes  in  and  for  said 
connty,  and  that  the  defendant  has  net  deserted  or 
abandoned  his  said  complaint  and  prosecution,  nor  is 
same  ended  and  abandoned,  as  in  said  connts  alleged, 
and  therefore,''  &c.  Held,  that  the  defence  should 
be  set  aside  as  raising  an  immaterial  issue  as  to  whether 
the  evidence  taken  before  the  magistrates  was  reduced 
to  writing  or  not.  Scorr  v.  Murphy ,  9  Ir.  Jar.  N.S. 
89.  Exch. 

Sham  defence.^  Where  a  defendant  pleads  a  single 
defence,  traversing  a  material  fact  in  the  plaint,  the 
Court  will  not  trj  its  truth  or  falsehood  on  affidavit. 
O'Brien  v.  Tagaret,  14  Ir.  0.  L.  Rep.  App.  v.  Q.B.; 
8.  c.  8  Ir  Jur  N.S.  27. 

Defence  of  other  action  pending."]  To  an  action  of 
ejectment  for  non-pajment  of  rent  the  defendant 
pleaded,  '*  That  before  this  suit  the  plaintiff  issued  a 
summons  and  plaint  out  of  the  Court  of  Common 
Pleas  in  Ireland  against  the  defendant  in  an  action 
of  ejectment  for  non- payment  of  rent  for  the  same 
landis  as  in  the  summons  and  plaint  herein  mentioned, 
and  the  plaintiff  and  the  said  defendant  were  respec- 
tively plaintiff  and  defendant  in  said  former  suit,  and 
that  the  said  former  suit  was  still  depending."  De- 
fence set  aside  on  the  ground  that  it  was  not 
averred  that  the  rent  for  the  non-payment  of  which 
the  present  action  was  brought  was  the  same  as  the 
rent  claimed  in  a  pending  action.  Cuffe  v.  Holmes^ 
9  Ir.  Jur.  N.S.  12.     Exch. 

Pleading  evidence,]  A  summons  and  plaint  for 
malicious  prosecution  which  pleaded  matters  of  evi- 
dence by  way  of  inducement  was  held  bad.  Moyne- 
han  V.  Barry,  9  Ir.  Jur.  N.S.  176.     Exch. 

New  amgnment.]  When  to  an  action  for  breach 
of  promise  of  marriage  the  defendant  pleaded,  firstly, 
a  denial  of  the  promise ;  secondly,  that  at  the  time  of 
the  making  of  the  contract  alleged  in  summons  and 
plaint  the  defendant  was  an  infant  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  nineteen  years ; 
and  that  within  a  reasonable  time  after  he  had  at- 
tuned the  age  of  twcuty-one  years  he  avoided  and 
annulled  the  said  outract;  thirdly,  a  rescission  of  the 
contract;  leave  was  given  to  now  assign  to  the  ef- 
fect that  the  contract  in  said  defence  referred  to  was 
not  that  upon  which  the  plaintiff  sued,  but  was  a  con- 
tract and  agreement  made  after  the  defendant  reached 
the  age  of  twenty-one  years.  TaUon  v.  Hasaard,  9 
Ir.  Jur.  N.S.  35.     Exch. 

POST  OBIT. 
The  assignees  of  a  post  obit  secnrity  take  it  with 
notice  of  all  its  incidents;  and  in  order  to  establish 
the  validity  of  the  security  they  must  show  that  a  fair 
consideration  was  given  for  it.  Cooke  v.  The  Mar- 
quia  ofDoMgal,  9  Ir.  Jur.  N.S.  41.     Ch. 


POWER  OF  APPOINTMENT. 
A  testatrix  had  an  exclusive  power  of  appointing 
by  will  a  sura  of  money  among  her  children,  and  hav- 
ing by  her  will  duly  exercised  tiiis  power,  in  a  subse- 
quent part  of  her  will  she  bequeathed  certain  legacies 
to  the  appointees  of  the  fund,  on  condition  that  they 
should  settle  not  only  these  legacies  but  their  ap- 
pointed shares  on  themselves  for  life,  then  to  their  is- 
0ue  absolutely;  and  in  case  they  did  not  comply  with 


these  conditions,  she  declared  that  these  legacies  were 
to  be  absolutely  forfeited,  and  in  that  event  she  made 
a  gift  over.  The  appointees  contended,  that  as  this 
was  an  attempt  to  impose  a  fetter  on  the  appointed 
shares,  this  condition  was  altogether  void,  and  that 
they  were  entitled  to  both  the  legacies  and  their 
appointed  shares  absolutely,  and  free  from  any  cona- 
tion. Held,  notwithstanding  Moriarty  v.  Martin  (3 
Ir.  Ch.  K.),  that  as  to  the  appointed  shares  this  was 
a  mere  superadded  condition,  and  therefore  void;  and 
that  it  did  not  raise  the  case  of  election  in  favour  of 
the  grandchildren.  Held,  as  to  the  legacies,  on  the 
authority  of  Boughton  v.  Boughton  (2  Ves.)  that 
there  was  an  express  condition,  and  that  unlesa  this 
condition  was  complied  with,  the  appointees  forfeited 
their  claim.  Blackett  v.  Lamb  adopted;  Moriariy 
V,  Martin  commented  on.  King  v.  King,  9  Ir.  Jar. 
N.S.  182.     Ch. 

In  1772  L.,  upon  his  mamage,  settled  renewable 
freeholds  to  the  use  of  himself  for  life,  with  remain- 
der upon  trnst  to  the  eldest  son  of  the  marriage  till 
he  should  attain  twenty-one ;  on  his  attaining  twentf* 
one,  upon  trust  to  convey  to  him  absolutely.  There 
was  power  in  the  deed  for  the  settlor  to  revoke  the 
limitation  to  the  eldest  son,  and  to  re  limit  to  the  sons 
of  the  marriage  in  such  priority  as  he  should  think 
fit.  P.  was  the  eldest  son  of  the  marriage,  and  at* 
Uined  his  age  before  1802.  In  1802,  by  deed,  re- 
citing the  settlement  of  1772,  L  and  P.  conveyed  the 
lands  comprised  in  that  settlement  to  trustees  and 
'  their  heirs  to  the  use  of  L.  for  life,  remainder  as  to 
part,  to  the  nse  of  such  younger  son  or  sons  of  L.  as  be 
should  by  deed  or  will  appoint  J7«/Si— That  L.  coold 
not  under  this  power  appoint  to  his  younger  sons  anj 
greater  than  life  estates.  Lamphier  y.  Drapes,  14 
Ir.  Ch.  Rep.  33.     Ch. 

Lands  held  under  a  lease  of  lives  renewable  for  ever 
were  conveyed  by  deed  to  a  trustee.  By  a  subse- 
quent deed  the  trustee  declared  that  the  previous  as- 
signment had  been  accepted  by  him  "  to  the  ubgs  and 
for  the  trusts  following:  npon  trast,  to  permit  A.  and 
B.  his  wife,  to  hold  one-third  of  the  lands  during  their 
joint  lives,  and  the  survivor  for  the  life  of  such  sur- 
vivor, and,  after  the  death  of  the  survivor,  to  be 
held  by  such  child  or  children  of  A.  and  B.  as 
should  be  living  at  the  death  of  the  survivor, 
in  such  sharo3  and  proportions  as  A.  in  his  lifetime 
or  B.,  if  she  survived  him,  should  appoint  (if  only  one 
child,  to  take  the  whole) ;  and  as  to  one  other  tb'utl 
of  the  interest  in  the  said  lands  npon  trnst  for  X.,  his 
heirs  and  assigns  for  ever;  and  as  to  the  remaining 
thii-d  of  the  interest  in  the  said  lands  upon  tnut  for 
Y.,  his  heirs  and  assigns  for  ever,  and  to  no  other  nse, 
intent,  or  purpose  whatsoever."  Held  (per  curim) 
that  as  it  was  manifestly  intended  to  dispose  of  the 
entire  interest  in  the  lands  by  this  deed,  the  absence 
of  words  of  inheritance  in  trust  to  the  children  of  A. 
and  B.  did  not  prevent  A .  from  appointing  to  one  of 
the  children  the  quasi  fee  of  the  lands.  In  re  Bay* 
ley*s  estate,  9  Ir.  Jur.  N.S.  898.  Ch.  Ap. 
♦ 
PRACTICE  (Equity). 

A  petitioner  is  not  entitled  to  read  from  his  petition 
the  statement  of  a  document  to  a  copy  of  which  the 
petition  refers,  although  no  affidavit  has  been  filed 
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by  the  rcfipondent    Talbot  ▼.  Hamilton^  14  Ir.  Cb. 
Bep.  375.     Ch. 

Amendment]  H.  tenant  for  life,  with  remainder 
to  his  children  as  he  should  appoint,  in  default  of  ap- 
pointment to  them  equally  appointed  to  his  eldest  son, 
Bobject  to  ceitain  charges  for  bis  adult  younger  chil- 
dren. The  tenant  for  life  and  the  appointees  joined 
io  executing  to  the  appellant  a  mortgage  to  secure  a 
debt  of  the  tenant  for  life.  The  eldest  son  afterwards 
filed  a  petition  alleging  the  appointment  to  have 
been  made  in  pursuance  of  an  agreement  between 
the  tenant  for  life  and  the  appellant,  and  that 
the  mortgage  was  a  fraud  on  the  power.  The 
petition  also  contained  charges  of  actual  fraud  by  j 
the  appellant  upon  the  appointees.  The  petition 
prayed  that  the  mortgage  might  be  set  aside  as  frau- 
daknt  and  as  a  iraiid  on  the  power  Held — That  at 
the  hearing  the  petition  might  be  amended  by  praying 
that  the  deed .  of  appointment  might  be  set  aside. 
SkdUm  v.  Flanagan,  14  Ir.  Gh.  Bep.  484.  Ch. 
Ap. 

Extension  of  time  to  set  down  petition  for  hearing.'] 
See  Barber  v.  TuUy,  9  Jr.  Jur.  N.S.  105,  Ch. 

I^tsmissalforwantof prosecution,']  A  mortgage  cause 
to  which  a  receiTor  had  been  extended  who  coutiaued 
in  receipt  of  the  rents.  Held,  not  to  be  withio  the  ope- 
ration of  the  81st  General  Order  of  1843.  Woodroofe 
Y,  Oreensj  14  Ir.  Gh.  Rep.  224,  R. 

A  receiver  waa  extended  to  a  mortgage  suit,  and  con- 
tinned  in  receipt  of  the  rents.  Several  interlocutory  or- 
ders were  made  in  the  cause,  but  it  was  never  brought 
to  a  hearing.  Held,  that  after  the  expiration  of  ten 
years  from  the  fih'ng  of  the  original  bill  it  stood  dis- 
missed under  the  81st  General  Order  of  March,  1843. 
Ifara  v.  TUfeaudo,  7  Ir.  £q.  Bep.  556,  commented 
on  and  distinguished.  Woodroofe  v.  Greene  d  Ir. 
Jut.  N.S.  370,  Gh.  App. 

JEffeot  of  dismissal  of  suit  upon  new  proceedings,] 
Held,  on  the  aathorily  of  Hunter  v.  Stewart,  8  Jur. 
N.S.  317*  that  the  dismissal  of  a  suit  is  not  an  ab- 
solote  bar  to  a  new  suit  between  the  same  parties, 
and  in  the  same  right,  if  new  equities  have  arisen  or 
ripened  in  the  meantime.  Dolphin  v.  Aylward,  9  Ir. 
Jnr.  14.S.  141,  Gh.  App.  | 

Decrees.]  Decrees  of  the  Gourt,  though  erroneous, 
are  binding,  until  set  aside  on  re- hearing,  or  in  a  suit 
for  the  purpose.  Claamorris  v.  Clanmorris,  14  Ir. 
Ob.  Rep.  420,  R. 

ZeOing  in  parties  to  prove  after  final  decree,]  The 
Court  of  Gbancery  will  permit  parties  having  demands 
against  a  fund,  of  which  it  has  possession,  for  the 
pnrpose  of  administration,  to  come  in  and  prove 
against  the  same,  after  aud  notwithstanding  a  pre- 
vious final  decree,  and  that,  too,  where  said  parties 
were  open  to  the  charge  of  gross  negligence  in  not 
80  coming  in  in  due  time.  Graves  v.  Davies,  9  Ir. 
Jar.  N.S.  385,  Gh.  App. 

Practice  in  injunction  suit]  A  suii;  for  injunction, 
in  the  nature  of  a  writ  of  estrepetnent  to  restrain 
wa^ite,  when  no  answer  is  filed,  and  no  account  is 
sought,  should  not  be  brought  to  a  hearing  by  the 
petitioner  merely  for  the  purpose  of  getting  bis  costs 
of  suit.  Harvey  r,  Ferguson,  9  Ir.  Jur.  jS.6.  341,  Gh. 

Security  for  costs,]  The  clerk  of  the  Inspectors 
of  Fisheries  appointed  under  the  24  &  25  Vic,  c. 


1 09,  whose  salary  is  paid  by  the  Paymaster  General, 
though  he  resides  out  of  the  jurisdiction  is  exempt 
from  giving  security  for  costs.  VTynne  v.  Knox,  14 
Ir.  Ch.  Rep.  149,  R. 

Privilege  of  junior  counsel,]  Exceptions  to  a 
master's  report  cannot  be  opened  by  senior  counsel 
without  a  junior.  Brereton  v.  Barry,  14  Ir.  Gh. 
Rep.  374,  Ch. 

Appecds.]  Where  there  is  an  appeal  from  an  order 
other  than  a  decretal  order,  the  appellant's  counsel  is 
entitled  to  begin.  Skelton  v.  Flanagan,  9  Ir.  Jur. 
341,  Ch.  App. 

It  is  not  necessary,  on  an  appeal  from  the  Landed 
Estates  Gourt,  to  deposit  with  the  officer  of  the  Court 
any  sum  of  money.  In  re  Bed's  estate,  14  Ir.  Ch. 
Rep.  395,  Gh.  App. 

Practice  on  Petty  Bag  side  of  Court  oj  Chancery.] 
Motions  on  the  Petty  Bag  side  of  the  Gourt  of  Chan- 
cery must  be  made  in  term.  The  Queen  v.  Swan,  9 
Ir.  Jur.  N.a  362. 

The  Petty  Bag  side  of  the  Court  of  Chancery  is 
not  a  Court  of  common  law  within  the  meaning  of 
the  Common  Law  Procedure  Act.    lb. 


PRACTICE  (Law.) 

Substitution  of  service,]  An  action  was  brought  in 
Ireland  against  a  defendant  residing  out  of  the  juriS' 
diction,  upon  an  English  judgment.  Portion  only  of 
the  original  consideration  for  the  judgment  being 
money  paid  by  the  plaintiff  for  the  defendant  in  the 
defence  of  an  action  here,  arose  in  this  country. 
Upon  a  motion  being  made  for  an  order  to  substitute 
service  of  the  summons  aud  plmnt  grounded  upon  an 
affidavit  stating  that  a  great  part  of  the  cause  of  ac- 
tion arose  within  the  jurisdiction,  the  judge  gave 
liberty  to  amend  the  summons  and  plaint  by  addiug 
paragraphs  on  the  original  considerations  for  the  Eng- 
lish judgment,  and  made  a  conditional  order  for  sub- 
stitution of  service  of  the  summons  and  plaint  so 
amended.  The  summons  and  plaint  was  accordingly 
amended  as  directed,  and  several  new  paragraphs 
were  added,  one  only,  founded  on  the  money  paid  as 
above  stated,  being  for  a  cause  of  action  which  arose 
within  the  jurisdiction.  Upon  motion  to  make  abso- 
lute the  conditional  order  for  substitution  of  service, 
the  Court  held  that  the  affidavit  above  mentioned  did 
not  disclose  the  true  state  of  facts,  and  discharged 
tho  conditional  order.  WTiyte  v.  HiU,  9  Ir.  Jur.  N.S. 
288,  Q.  B. 

Q2^r«— Whether  the  Gnurt  can  direct  substitution 
of  service  of  a  writ  of  summons  and  plaint  contain- 
ing paragraphs  upon  several  distinct  causes  of  action 
of  which  one  only  has  arisen  within  the  jurisdiction, 
and  all  the  others  have  arisen  out  of  it.     Jb, 

After  a  company  had  ceased  to  exist,  a  member  of 
it  instituted  against  it  an  action.  The  Court  refused 
to  substitute  service  of  the  summons  and  plaint  on 
two  gentlemen,  one  of  whom  had  been  the  attorney, 
and  a  director  of  the  company;  and  the  other  of 
whom  had  been  its  secretary.  Fayle  v.  Kingstown 
Waterworks  Company,  14  Ir.  G.  L.  Rep.  app.  x. 
Q.  B. ;  s.  c.  7  Ir.  Jur.  N.S.,  397. 

The  34th  section  of  the  Common  Law  Procedure 
Amendment  Act  (Ireland)  1 853,  does  not  a])jjly  to 
actions  of  ejectment;    but   under  section    197,  the 
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Coart  has  power  to  substitute  service  of  ao  order  on 
any  party  who  has  been  properly  made  a  defendant  in 
an  action  or  ejectment,  and  to  direct  the  mode  of 
service  which  may  be  most  effectual.  Poole  v.  Griffith 
and  others,  1 4  Ir.  C.  L.  Rep.  app.  xx.  Q.  B. 

AmendmenL]  To  an  action  for  the  conversion  of 
the  goods  of  the  plaintiff,  the  defendant  pleaded  a 
travei-se  of  the  conversion  of  all  the  goods  except 
five,  and  as  to  those  five,  defendant  averred  that  they 
were  not  the  goods  of  the  plaintiff. — To  interroga- 
tories exhibited,  the  defendant's  answer  was  likewise 
a  traverse  of  the  conversion  of  all  the  goods  except 
five  and  no  more,  and  that  these  were  not  the  pro- 
perty of  the  plaintiff.  On  the  trial  the  defendant  ad- 
mitted having  the  poEsession  of  other  three  articles, 
and  as  to  these,  defendant  also  denied  that  they  were 
the  property  of  the  plaintiff;  thereupon,  after  the  de- 
fendant's case  had  closed,  defendant  asked  leave  to 
amend  the  plea  by  adding  a  traverse  of  the  plaintiff's 
property  in  said  three  articles;  this  the  learned  judge 
refused,  and  the  jury  consequently  found  as  to  those 
three  for  the  plaintiff.  EeH  that  the  amendment 
ought  to  have  been  allowed.  Leo  v.  Keama,  9  Ir. 
Jar.  N.S.  318,  Exch. 

Amendment  without  leave  of  Cowi."]  Where  a 
summons  and  plaint  in  ejectment  was  issued,  the  venue 
In  the  margin  not  being  the  county  where  the  lands 
lay,  and  which  was  stated  in  the  body  of  the  writ; 
and  on  the  same  day  the  mistake  was  corrected  with- 
out order  of  the  Guuit  and  the  writ  resealed.  Ileld^ 
that  the  error  amounted  to  a  mere  misprision,  and 
that  the  correction  of  it  without  order  did  not  vitiate 
the  further  proceedings  in  the  action.  Hanhury  v. 
Jones,  9  Ir.  Jar.  N.S.  5,  Q.  B. 

Application  for  leave  to  reply  and  demur  J]  Where 
an  application  is  made  for  libeity  to  reply  and  demur, 
grounded  on  the  affidavit  of  the  plaintiff's  attorney, 
it  was  objected  that  the  affidavit  shoo  Id  be  made  by 
the  plaintiff  and  not  by  his  attorney.  Held,  that  the 
attorney's  affidavit  was  sufficient.  Fox  v.  Broderick, 
9  Ir.  Jur.  N.S.  17,  Exch. 

Suggestion  of  death.]  A  co-dcfj^ndant  died  pend- 
ing the  argument  of  a  bill  of  exceptions  taken  at  the 
trial  by  the  defendants,  and  the  plaintiff  entered  up 
judgment  of  venire  de  novo  against  all  the  defendants. 
On  motion  by  the  plaintiff  that  a  suggestion  of  the 
death  should  be  entered  on  the  record,  and  the  record, 
if  necessary,  be  amended,  Held  that  the  stat.  9  Wm. 
3,  c.  10,  s.  7  (Ir.)  applied.  WhaUey  v.  Lord  Masse- 
reene,  9  Ir.  Jur.  N.S.  417.     C.P. 

Extension  of  time  for  trial']  Where  pursuant  to 
the  106th  section  of  the  Common  Law  Procedure 
Act  (1853),  the  defendant  had  entered  a  rule,  *'  that 
the  plaintiff  proceed  to  trial  at  the  assizes  next  afber 
the  expiration  of  twenty  days  from  the  service  thereof," 
and  where  the  plaintiff  afierwards  did  not  go  to  trial 
within  the  time  specified,  the  Court  on  motion  ex- 
tended the  time  limited  in  said  rule  on  being  satisfied 
that  there  was  no  laches  on  the  pai*t  of  the  plaintiff 
Coiclough  V.  Coldough,  9  Ir.  Jar.  N.S.  213;  8.c.  14 
li.  C.  L.  Rep.  523.     Exch. 

Tiial  by  proviso.]    The  178th  General  Order  ap 
plies  to  cases  of  trial  by  proviso.     Gardiner  v.  Gar-- 
diner,  14  Ir.  C.  L.  Rep.  app.  xxxi.     Q.B. 

BiU  of  exceptions.']     Quare  as  to  the  practice  of 


inserting  in  the  bill  of  exceptions  the  findings  of  the 
jury  upon  collateral  questions  left  to  them  by  the 
judge.  Thelwall  v.  Telverton,  14  Ir.  C.  L.  Rep.  188; 
S.C.  7  Ir.  Jur.  N.S.  347.     C.P. 

Interrogatories.]  The  defendant  in  an  action  un- 
der the  Bills  of  Exchange  Act  (24  &  25  Viu  c  43.) 
having  obuined  leave  to  plead  thereto  grounded  on 
his  affidavit  that  he  had  a  good  defence  to  the  action, 
applied  under  the  56th  section  of  the  Common  Law 
Procedure  Act  of  1856  for  liberty  to  administer  ia- 
terrogatories  to  the  plaintiff  before  defence  filed. 
Held,  per  Fitzgerald  and  Deasy,  B.B.  that  the  motion 
must  be  refused,  on  the  ground  that  there  appeared 
no  special  reason  for  discovery,  but  they  declined  to 
give  any  opinion  on  the  point  that  interrogatoriei 
coald  be  administered  before  defence  filed. 

Per  Pigot,  C.B. — The  defendant  is  entitled  to  ex- 
hibit interrogatories  before  defence  filed— a  case  of  ex- 
treme urgency  having  been  made  out.  Beyndds  r. 
Lemon,  9  Ir.  Jur.  N.S.  216.     Exch. 

Commission  to  examine  witnesses. — Order  made  for 
a  commission  to  examine  witnesses  to  issue,  the  affi- 
davit on  which  the  application  was  made  stating  that 
the  evidence  of  the  witnesses  sought  to  be  examined 
was  necessary  and  material,  but  not  stating  that  it 
was  admissible.  Davis  y.  M^Mahon,  9  Ir.  Jur.  N.S. 
257.     Q.B. 

Privileged  documents.]  The  plaintiff  having  been 
dismissed  from  his  situation  of  hatchman  in  the  piison 
of  the  Marshalsea  in  consequence  of  a  certain  report 
made  by  the  Inspector- General  of  Prisons  to  the  Lord 
Lieutenant,  brought  an  action  for  a  libel  contained  la 
said  report  against  the  defendant,  the  said  Inspector- 
General.  On  application  to  the  Couit  for  an  order 
that  the  defendant  should  famish  to  the  plaintiff  cer- 
tified copies  of  all  minutes  and  notes  in  the  power, 
possession,  or  procurement  of  the  defendant,  of  the 
evidence  of  the  several  witnesses  at  the  investiga- 
tion upon  which  said  report  waa  founded,  as  also  a 
certified  copy  of  said  report,  it  was  held  thsX  the  said 
several  documents  were  privileged  communications, 
and  that  the  motion  should  be  refused  with  costs. 
M^Elveny  v.  ConneUan,  9  Ir.  Jur.  N.S.  171.   Exch. 

Compromise.]  Circumstances  held  to  amonnt  only 
to  a  negotiation  pending,  and  not  to  a  compromise. 
Hanhury  v.  Jones,  9  Ir.  Jur.  N.S.  5.  QB. 

Staying  proceediftgs  in  detinue.]  An  applicalwn 
by  the  defendant  to  stay  proceedings  in  aa  action  of 
detinue,  on  the  terms  of  the  defendant  giving  np  to 
the  plaintiff  the  goods  detained,  and  of  paying  all 
costs,  and  also  a  certain  sum  named  by  defendant  for 
damHges,  was  held  to  be  defective  in  not  leaving  it 
optional  to  the  plaintiff  to  proceed  or  not  at  his  own 
risk.     Lyons  v.  Keller,  9  Ir.  Jur.  N.S.  381-    Exch. 

In  detinue  and  trover  the  Court  will,  on  application 
of  the  defendant,  stay  proceedings  on  the  deliveiy  of 
the  goods  and  the  payment  of  costs  up  to  the  time  of 
the  delivery;  and  in  the  event  of  the  plaintiff  refusing 
such  terms  the  Court  will  pei-mit  the  defisndant  to  de- 
liver up  the  goods,  the  plaintiff  to  pay  the  costs  in- 
curred subsequent  to  the  delivery,  in  the  event  of  his 
not  recovering  more  than  nominal  damages  in  respect 
of  the  detention.  Gallagher  v.  Nolan^  9  Ir-  Jnr. 
N.S.  382.     Exch. 

Costs.— At  the  trial  of  an  aaiou  io  July,  1861,  tor 
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the  diversion  of  a  water-course,  a  view-jnry  went  oat 
to  inspect  the  locus  in  quo.  Those  acting  for  the  de- 
fendants having  made  unfair  representations  to  the 
view  jnry  respecting  the  causes  of  action,  the  plaintiff 
withdrew  his  recoil.  The  defendant  did  not  within 
a  month  enter  a  rule  for  costs,  but  obtained  a  verdict 
in  a  sabsequent  trial  of  the  same  cause  of  action. 
Held,  upon  motion  bj  the  plaintiff,  that  the  taxing 
officer  be  directed  to  review  his  taxation,  1.  That 
the  Court  had  jurisdiction  to  entertain  the  question  of 
the  costs  of  the  abortive  trial,  anything  in  the  1 05  th 
section  of  the  Common  Law  Procedure  Act,  1853,  to 
the  contrary  notwithstanding.  2.  That  the  delay  in 
bringing  forward  the  motion  being  partly  attributable 
to  the  defendant,  the  plaintiff  bad  not  committed  such 
laches  as  disentitled  him  to  relief.  3.  That  a  case  of 
tampering  with  the  view-juiy  by  the  agents  of  the 
defendant  having  been  made  by  the  plaintiff  and  not 
specifically  contradicted  by  the  defendant,  the  plaintiff 
was  entitled,  to  be  declared  not  liable  to  pay  the  de- 
fendant's costs  of  the  abortive  trial.  4.  That  the 
phiintiff  was  not  entitled  to  be  paid  by  the  defendant 
his  own  costs  incurred  in  the  abortive  trial,  though  in 
an  extreme  case  it  would  be  competent  to  the  Court 
to  make  the  defendant  pay  them.  Atkinson  v.  Mills. 
9  It.  Jur.  N.S.  250.     C.P. 

Where  plaintiff  entitled  to  half  coats  on/y.]  An 
action  brought  by  a  client  against  an  attorney  for  ne- 
gligencOt  the  summons  and  plaint  averring  a  retainer 
of  the  defendant  by  ihe  plaintiff,  is  an  **  action  of 
contract,"  within  s.  243  of  the  Common  Law  Proce- 
dure Act,  1 853 ;  and  the  plaintiff  in  such  an  action 
having  recovered  less  than  £20,  is  only  entitled  to 
half  costs.  Quan  y.  Frazer,  9  Ir.  Jur.  N.S.  268. 
Q.B. 

An  action  of  contract  having  been  brought  to  re- 
cover the  sum  of  £109  10s.  1  Id.,  the  parties  agreed 
to  refer  the  subject-matter  of  the  action  to  arbitra- 
tion, and  a  submission  was  entered  into  which  con- 
tained the  following  provision :  **  That  the  costs  of 
the  aetioOy  and  incident  to  the  consent  and  award  to 
ke  made  thereon,  and  of  the  arbitration  shall  abide 
the  result  of  the  said  award."  An  award  was  made 
in  favour  of  the  plaintiff  for  £18  10s.  lOd.  On  tax- 
ation the  taxing  officer  refused  to  allow  the  plaintiff 
full  costs,  as  he  had  recovered  a  sum  less  than  £20. 
On  motioo  that  the  taxing  master  be  required  to  re- 
view hia  taxation  in  that  respect,  Held^  that  by  the 
provbion  with  respect  to  costs  in  the  submission  the 
parties  had  contracted  themselves  out  of  the  243rd 
section  of  the  Common  Law  Procedure  Act,  1853; 
that  the  true  construction  of  that  provision  in  the 
sabmission  was,  that  the  right  to  full  costs  should  fol- 
low the  legal  result  independently  of  the  amount  re- 
covered, and  therefore  that  the  plaintiff  was  entitled 
to  full  costs.  Owens  v.  VanhomngK  14  Ir.  C.  L. 
Rep.  362.     S.  C.  7  Ir.  Jur.,  N.S.,  200.     Q.B. 

Wigens  v.  Cook,  6  C.B.  N.S.  784,  and  Jones  v. 
Jones,  7  C.B.  N.S.  832,  followed.     Ih. 

Costs  where  countermand  of  trial  served  late,'] 
Where  countermand  of  notice  of  trial  was  served  by 
the  plaintiff  a  day  late,  and  notwithstanding  the  coun- 
termand the  defendant  went  on  to  incur  expense  in 
preparing  for  trial,  and  appeared  iu  court,  Held  (he 
having  enteied  a  rule  for  costs  of  the  day  for  not 


countermanding  in  sufficient  time)  that  he  was  enti- 
tled only  to  the  costs  incnrred  up  to  the  service  of  the 
countermand,  and  not  to  the  costs  subsequently  ineur- 
red.  ToUenham  v.  M'Quiney,  9  Ir.  Jur.  N.S.  287.  Q.B. 

Security  Jor  costs.']  A  plaintiff,  when  he  \s  de 
facto  resident  in  Ireland,  though  he  has  come  thither 
for  a  temporary  purpose  and  has  a  foreign  domicile, 
is  exempted  from  the  necessity  of  giving  security  for 
costs.  Redmond  v.  Mooney,  14  Ir.  C.  L.  Rep.  app. 
xvii.     Q.B. 

Attachment  order."]  An  attachment  order,  under 
the  Commosn  Law  Procedure  Act  (Ir.),  1853,  can  be 
obtained  only  by  judgment  creditors  at  common  law. 
Commissioners  of  Charitable  Donations  and  Bequests 
for  Ireland  v.  John  Archbold,  14  Ir.  C.  L.  Rep.  67, 
S.C.,  7  Ir.  Jur.,  N.S.,  74.     Q.B. 

A.  executed  a  bond  and  warrant  of  attorney  to  B., 
upon  which  judgment  was  obtained,  and  subsequently, 
a  conditional  order  under  the  garnishee  clauses  of  the 
Common  Law  Procedure  Act,  1856,  to  attach  a  debt 
due  by  C.  to  A.  Upon  motion  to  make  absolute  this 
order  the  assignees  of  A.,  who  had  in  the  meanwhile 
become  an  insolvent,  intervened,  and  the  Court  made 
the  order  absolute;  but  directed  the  money  to  remain 
in  Court  to  abide  the  result  of  a  motion  by  the  as- 
signees to  set  aside  the  judgment.  Upon  this  motion 
the  Court  directed  the  assignees  to  bring  an  action 
against  B.,  and  directed  B.  to  admit  tha  receipt  of  the 
money.  Upon  the  trial  of  the  action  B.  failed  to  sus- 
tain the  judgment,  and  set  up  a  deed  of  prior  date, 
assigning  to  her  the  same  debt  as  had  been  sought  to 
be  attached.  The  jury  being  unable  to  agree,  upon 
a  renewal  of  the  motion  by  the  assignees  to  set  aside 
the  judgment,  and  an  application  to  have  the  money 
in  Court  paid  to  them.  Held,  (Christian,  J.,  dis- 
sentiente),  that  there  was  nothing  in  the  previous  pro- 
ceedings nor  in  the  order  of  the  Court  directing  the 
action,  to  prevent  B.  from  relying  upon  a  security  dif- 
ferent from  that  which  was  the  foundation  of  the  gar- 
nishee proceedings.  Ooodfellow  v.  Hunter,  9  Ir.  Jur. 
N.S.  48.     C.P. 

Held,  (per  Christian,  J.)  that  the  case  was  analo- 
gous to  that  of  an  interpleader  order;  that  B.  had 
been  put  to  her  election,  and  having  made  her  elec- 
tion and  failed  to  sustain  the  security  on  which  she 
elected  to  rely,  that  the  assignees  were  entitled  to  the 
fund  iu  court.    lb. 

PRESUMPTION. 
On  the  24th  of  October,  1812,  lands  held  under  a 
lease  of  lives  renewable  for  ever  were  conveyed  by  A. 
R  to  the  use  of  himself  for  life,  with  remainder  to  J. 
R.,  his  second  son,  in  quasi  fee.  J.  R.,  who  did  not 
appear  ever  to  have  gone  into  possession  of  the  lands, 
by  marriage  articles,  dated  the  9th  of  October,  1813, 
agreed  to  settle  the  lands  on  himself  for  life,  remainder 
to  his  wife  for  life,  remainder  to  the  petitioner.  In  1814 
A.  R.'s  eldest  son  and  heir  at -law  took  out  a  renewal 
of  the  lease,  in  which  he  was  stated  to  be  the  assignee 
of  A.  R.'s  interest.  In  1827  J.  R.  died,  and  in  1851 
J.  R.'s  wife  died,  and  the  petitioner's  right  accrued. 
The  heir-at-law  of  A.  R.  and  those  claiming  under 
him  remained  in  uninterrupted  possession  of  the  lands 
from  1814  until  1862.  There  was  some  evidence, 
not  altogether  satisfactory,  that  A.  U.  died  6ome  time 
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in  1814,  and  a  letter  was  produced  which  proved 
that  he  was  alive  on  the  28th  of  September,  1813. 
Held — That  as  his  son,  J.  R.,  was  married  on  the  9th 
of  October  following,  there  was  a  presamption  that  A. 
R.  survived  the  date  of  the  marriage,  and  that  the 
petitioner's  rights  under  the  marriage  articles  were 
not  barred  by  the  Statute  of  Limitations.  Rossiter  v. 
Rossiter,  9  Ir.  Jur.  N.S.  373.     Ch.  Ap. 

PRINCIPAL  AND  AGENT. 
An  agent  of  an  insurance  company  having  autho- 
rity to  solicit  insurances  and  receive  proposals,  held  to 
be  a  general  agent  whose  representations  would  bind 
the  company. — Splents  v.  Lefevre,  9  Ir.  Jur.  N.S.  62. 
£x.  Ch. 

Letters  written  by  such  an  agent  to  the  company, 
and  from  the  company  to  him,  held  inadmissible 
against  the  representatives  of  a  party  who  had  effected 
an  insurance  with  the  company.     lb. 

A.  being  entitled  to  a  life  estate  In  certain  lands, 
with  remainder  to  his  wife  B.  for  life,  and  G.  being 
entitled  to  an  annuity,  and  D.  having  a  judgment 
against  A.  and  a  policy  of  insurance,  A.  B.  C.  andD.,  in 
consideration  of  a  sum  of  £350  advanced  to  A,, 
conveyed  to  E.  the  lands,  annuity,  and  policy  of  insu- 
rance respectively,  subject  to  redemption;  and  it 
was  provided  that  A.  should  become  tenant  to  E.  of 
those  lands  at  a  yearly  rent  in  case  of  nonpayment  of 
the  interest  and  premiums  on  the  policy ;  and  A.  B. 
and  C.  appointed  F.  irrevocably  their  attorney  to  re- 
ceive the  rents  of  the  mortgaged  premises  and  the  an- 
nuity, for  the  purpose  of  paying  (after  receiver's  fees 
and  outgoings)  the  interest  and  premiums  of  the  po- 
licy, and  for  the  purpose  out  of  the  annuity  of  in- 
vesting a  sum  to  form  a  fund  for  payment  of  the  prin- 
cipal, and  of  paying  the  balance  of  the  annuity  to  C. 
and  of  the  rents  to  A ;  and  the  sums  secured  by  the 
judgment  and  policy  of  insurance,  when  they  should 
be  paid,  after  deducting  the  £350  and  interest,  were 
to  be  applied  by  E.  to  pay  D.  any  demand  due  to  her 
by  A.,  and  the  balance  to  A. ;  and  it  was  provided 
that  F.  should  not  act  as  receiver  until  the  interest  or 
premium  on  the  policy  should  be  in  arrear.  F.  en- 
tered into  receipt  of  the  rents  (as  he  alleged,  under  a 
subsequent  power  of  attorney  from  A.)  and  of  the 
aunuity,  no  poition  of  which  he  invested  to  form  the 
fund  for  payment  of  the  annuity,  and  applied  the  rents 
for  the  purposes  of  A.  and  in  payment  of  the  interest 
of  a  mortgage  due  to  himself,  F.,  by  the  directions  of 
A.,  and  the  annuity  in  payment  o^  the  interest  on  the 
£350,  with  the  consent  of  C,  who  had  before  such 
consent  taken  the  benefit  of  the  Insolvent  Act.  Held 
— That  F ,  as  agent  of  C.  as  to  the  annuity,  was 
liable  to  account  with  her  assignee.  M^Dowdl  v. 
Reed  and  others,  14  Ir.  Ch.  Rep.  192.     R. 

Secondly — ^Tbat  A.  could  not  revoke  the  power  of 
attorney  in  the  mortgage  deed.    lb. 

Thirdly — That  F.  was  not  agent  or  tmstee  for  C. 
as  to  the  lands,  and  therefore  was  not  bound  to  ac- 
count to  her  assignee  for  by-gone  rents,     lb. 

Semble — B.  being  only  a  surety,  her  life  estate  is 
not  liable  after  the  death  of  A.  to  repay  the  sums  paid 
out  of  the  annuity  of  C.  for  interest  and  premiums  on 
tliv  policy.     lb, 

Uucere — Whether  F.  should  have  credit  for  pay- 


ments out  of  the  annnity  contrary  to  the  direetioos  of 
the  mortgage  deed  made  with  the  consent  of  0.  after 
her  discharge  as  an  insolvent.     lb. 
♦     ■ 
PRIORITIES. 
Where  npon  a  motion  allowed  to  be  made  after  the 
settlement  of  the  final  schedule  of  incumbrances  in 
the  Landed  Estates  Court,  au  order  was  made  by 
which  an  unregistered  judgment  was  postponed  to  a 
registered  deed,  and  also  to  several  intermediate  re- 
gistered judgments,  and  soon  after  that  order  the 
owner  of  the  unregistered  judgment  made  an  arrange- 
ment with  the  owner  of  the  registered  deed  irhereby 
the  latter  withdrew  his  claim  and  consented  that  the 
order  should  be  rescinded,  it  was  held  (reversing  the 
decision  of  a  judge  of  the  Landed  Estates  Gonrt), 
that  the  order  was  not  a  final  adjudication  of  the  pri- 
orities of  the  parties  equivalent  to  a  decree  in  Chan- 
cery ;  and  that  the  order  ought  to  be  rescinded,  and 
the  priorities  placed  in  the  order  in  which  they  origi- 
nally stood  on  the  first  schedule.    In  re  Soothe  edaU, 
14  Ir.  Ch.  Rep.  57.     Ch.  A  p. 
— ♦ — 
PROBATE  (Court  op.) 

Pleadings.']  Where  a  plea  alleged  that  the  will 
propounded  in  the  declaration  had  been  revoked  bjr  a 
later  will,  the  date  of  which  was  not  known,  the  pro- 
visions of  which  were  inconsistent  with  those  in  the 
will  alleged,  and  whi(  h  had  been  given  by  the  de- 
ceased to  the  plaintiff,  the  Court  required  a  replica- 
tion to  be  filed  by  the  plaintiff.  Oreer  v.  Watenon, 
9Ir.  Jur.  N.S.  418.     Pr. 

Death  of  defendant  pending  suit  ]  In  case  of  the 
death  of  a  defendant  pending  suit,  the  Court  will  not, 
within  fourteen  days  from  his  death,  allow  a  citation 
to  issue,  on  behalf  of  the  plaintiff,  to  the  defendant's 
next  of  kin  to  accept  or  refuse  letters  of  administra- 
tion.   NoHon  V.  Casey,  9  Ir.  Jar.  N.S.  383.    Pr. 

New  trial.']  Where  an  important  witness  in  the 
case,  who  had  ample  opportunities  of  knowing  the 
capacity  and  testamentary  intentions  of  the  testator, 
and  had  written  letters  at  the  time  to  the  defendant 
detailing  the  facts  not  consistently  with  the  evidence 
which  he  gave  at  the  trial,  the  judge  directed  the  jniy 
not  to  be  content  with  only  striking  out  his  evidence 
if  they  disbelieved  it,  but  that  it  reflected  on  the  en- 
tire case  of  the  defendant.  Held — a  correct  dirw- 
tion.  Where  there  is  no  allegation  of  surprise,  mis- 
take, accident,  or  newly- discovered  evidence,  a  new 
trial  is  not  considered  requisite,  even  where  the  title 
to  an  inheritance  is  involved,  Campbell  v.  Ca/f^p- 
beU,  9  Ir.  Jur.  N.S.  39.     Pr. 

Question  of  kindred,  how  to  be  raised.]  In  inte- 
rest cases,  where  the  kindi-ed  of  either  party  is  dis- 
puted, the  question  should  be  raised  by  petition,  by 
way  of  peremptory  exception,  and  not  by  affidavit. 
Corcoran  v.  Vuggan,  9  Ir.  Jur.  N.S.  17.    Pr. 

Onus  of  proof  where  question  of  legitimacy  rami] 
In  interest  cases,  where  legitimacy  is  disputed,  the 
unus  of  proof  lies  on  the  party  alleging  legitimacy. 
Corcoran  v.  Duggan,  9  Ir.  Jur.  N.S,  18.     Pr. 

Practice  where  legitimacy  contested.]  In  cases  by 
petition,  questioning  the  legitimacy  of  a  person  who 
had  taken  out  letters  of  administration  as  a  next  of 
kin,  the  proper  coui-w  is,  when  an  answering  affida- 
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vit  hta  been  filed  and  an  nsoe  raUed,  to  apply  to  the 
Conrt  fbr  its  directioua  as  to  the  mode  of  trial  of  that 
'  issue,  and  not  to  file  additional  affidavits.     Cannon  ▼. 
MIniyre,  9  It.  Jar,  N.S.  383.     Pr. 

Citing  heirat-lawJ]  Where  an  executor  has 
warned  a  caveat  filed  bv  a  next  of  kin*  who  has  ap- 
peared, he  is  entitled  then  to  an  order  giving  leave  to 
cite  the  heir-at-law.  Copleatone  v.  Nichohu  (33  L.J. 
Pr.  57)  considered.  In  the  Goods  of  Lo/tus,  9  Ir. 
Jnr.  N.S.  97.    Pr. 

Binding  heir-at'law  hy  proceedings,!^  Where  the 
heir-at-law  of  the  deceased  is  also  a  next  of  kin,  and 
k  is  derired  to  bind  him  by  the  proceedings  as  to  the 
real  estate,  it  b  proper  to  apply  to  the  Goart  for  an 
order  to  allow  him  to  be  cited.  In  the  Goods  of 
Eankin,  9  Ir.  Jnr.  N.S.  38.     Pr. 

Citation  of  legatees  under  former  will.']  Where  a 
suit  was  pending  at  the  suit  of  the  executor  in  a  will 
to  establish  it,  and  the  validity  of  the  residnai-y  and 
execotdrial  claases  was  disputed  by  one  of  the  lega- 
tees, the  Court  directed  a  motion  to  fix  the  mode  of 
trial  to  stand  over  to  allow  time  for  soch  legatee  to 
cite  the  legatees  in  a  former  will  lodged  in  the  regis- 
try, to  see  proceedings  in  order  to  bind  ttiem.  Kelly 
▼.  Dunbar^  9  Ir.  Jnr.  N.S.  383.     Pr. 

Costs.]  Where  executors  and  residuary  legatees 
under  an  earlier  will  impeached  a  later  one,  on  the 
grounds  of  incapacity  of  the  testatrix,  and  nndne  in- 
fluence and  frand  practised  upon  her,  and  not  only 
failed  to  sustain  those  pleas,  but  were  themselves  by 
the  evidence  plainly  guilty  of  frand  and  contrivance 
in  the  preparation  of  the  earlier  will,  they  were  con- 
demned in  the  costs  of  the  suit  though  they  were  put 
forward  to  sostoin  charitable  gifts  in  that  will.  Next 
of  kin  being  also  legatees  under  such  fraudulent  will, 
and  not  Impeaching  it  but  impeaching  the  last  will, 
which  was  decreed  for — refused  costs,  fiut  next  of 
kin,  not  being  legatees  in  and  impeaching  soch  will, 
alh>wed  the  costs  of  the  pleadings,  &c.  But  under 
the  circmnstances,  the  Court  considering  it  uuneces- 
saiy  ibr  their  protection  to  appear,  none  of  the  next 
of  kia  were  allowed  the  costs  of  the  trial  of  the  is* 
sne.     Gamble  v.  Bobinson^  9  Ir.  Jnr.  N.S.  55.    Pr. 

Where  final  judgment  is  postponed  after  argument, 
additional  conrt  fees  on  the  day  of  the  delivering  of 
judgment  are  necessary,  and  also  refreshers  to  conn- 
aeL    lb. 

Where  a  will  of  an  aged  person  was  drawn  from 
MMinmfons  taken  by  her  spiritual  adviser,  who,  though 
not  taking  any  beneficial  interest  under  it,  yet  took 
most  extensive  fiduciary  powers  as  sole  trustee  and 
executor  for  the  benefit  of  the  next  of  kin ;  and  an 
alleged  memorandum  containing  such  instructions  was 
not  forthcoming;  and  the  will  was  drawn  from  such 
memorandnm  by  the  attorney  of  the  clergyman,  who 
did  not  see  the  testatrix  in  reference  thereto  nor  wit- 
ness it;  and  the  draft  made  by  the  attorney  was  not 
shown  to  the  testatrix  nor  produced  at  the  trial,  the 
Court  gave  the  next  of  kin  their  costs  out  of  the  es- 
tate, though  the  will  was  established.  Keogh  v. 
Watt,  9  Ir.  Jur.  N.a  418.     Pr. 

Costs*  Next  of  kin.]  The  rale  of  the  Preroga- 
tive Court  as  to  favoriug  next  of  kin  as  to  costs  still 
holds;  and  therefore  in  this  case  on  account  of  the 
great  age  of  the  testator  and  the  peculiar  position  of 


the  principal  legatee,  the  Conrt  thought  the  next  of 
ain  should  be  excused  from  paying  costs,  though  they 
bad  pleaded  incapacity  and  undue  iufiuence,  and  with- 
drew from  the  case  during  its  progress.  Douce  v. 
Eeed,  9  Ir.  Jnr.  N.S.  39.     Pr. 

Costs  against  heir-eU-law.]  An  heir-at-law  who 
pleaded  fraud  and  undue  influence  as  to  the  making  of 
a  codicil,  and  did  not  make  dae  inquiries  of  the  drawer 
of  the  will  and  others  as  to  the  circnmstaaces,  and 
who  put  forward  a  witness  whose  evidence  was  pal- 
pably untrue,  and  known  to  be  so  by  the  defendant, 
who  failed  altogether  in  his  opposition,  was  condemned 
in  costs.  An  heir-at-law  stands  on  the  same  ground 
as  to  costs  as  a  next  of  kin.  Campbell  v.  CampbeU^ 
9  Ir.  Jur.  N.S.  95.     Pr. 

Costs  in  case  of  consent,]  In  a  suit  between  a  re 
8iduary  legatee  in  a  will  (there  bemg  no  executor 
uamed  in  it)  and  the  next  of  kin,  touching  the  validity 
of  that  will,  where,  after  a  plea  filed  by  the  next  of 
kin,  the  parties  consented  that  the  proceedings  should 
cease,  and  the  plaintiff  (the  residuary  legatee)  should 
have  bis  costs  in  the  cause  out  of  the  estate,  and  the 
defendants  should  pay  their  own  costs,  the  Court  re- 
fused to  make  that  consent  a  rule  of  Court  as  regarded 
the  costs.  Smith  v.  Brunker^  9  Ir.  Jur.  N.S.  38, 
Pr. 

CoMs  of  cases  sent  to  the  Quarter  Sessions.] 
Semble — tbe  Court  of  Quarter  Sessions  has  not  a  dis- 
cretion as  to  costs  in  cases  sent  there  by  the  Probate 
Court,  but  must  award  costs  according  to  the  Civil 
Bill  Act,  to  the  sncceasfnl  party.  The  Probate  Court 
will  not  give  additional  costs  beyond  what  the  Chair- 
man had  jurisdiction  to  award.  Flinn  v.  FUnn^  9 
Ir.  Jur.  N.a  383.     Pr. 

— ♦ — 
RAILWAY  COMPANY. 

Defence  in  action  against^  for  negligence.]  To  an 
action  against  a  railway  company  for  negligence  in 
not  making  and  maintaining  sufficient  fences  for  sepa- 
rating certain  lands  taken  for  ihe  railway  from  the 
adjoining  lands,  whereby  a  horse  belonging  to  the 
plaintiff  strayed  upon  the  said  railway  and  was  killed, 
and  also  for  negligence  in  not  making  a  sufficient  cnl- 
>'ert«  the  defendants  pleaded  that  the  works  in  ques- 
tion were  accommodation  works,  and  that  while  the 
plaintiff  was  occupier  of  the  land  taken  by  the  defen- 
dants an  arbitrator  duly  appointed  in  pursuance  of  the 
Railway  Act,  Ireland,  1851,  duly  made  his  awand 
directing  the  works  which  should  be  made  and  main- 
tained, which  award  was  not  traversed  in  respect  of 
the  said  works,  and  which  award  did  not  direct  the 
making  or  maintaining  of  the  works  in  question. 
Held^A  good  plea.  Lockhart  v.  Irish  North  Wes- 
tern Railway  Compare,  9  Ir.  Jur.  N.S.  236.  S.O. 
14  Ir.  C.  L.  Rep.  385.     C.P. 

Held  also— That  the  award  of  the  arbitrator  was 
an  adjudication  within  the  67th  section  of  the  Com- 
mon Law  Procedure  Act,  1853,  and  that  it  was  not 
necessary  to  set  out  in  the  pleading  the  fiicts  or  mat- 
ters whicti  conferred  jurisdiction.    lb* 

Bankruptcy  of]  A  railway  oompany  incorporated 
by  Act  of  Parliament  is  a  joint  stock  company  within 
the  provisions  of  tbe  Irish  Bankruptcy  and  Insolvency 
Act,  1857,  and  therefore  liable  to  be  made  bankrupt 
notwitUstauaiug   ihc   11   &  12  Vic  cap.  45,  and  the 
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13d^  14  Vie.  cap.  83.  Re  the  BagnaUtown  and 
Wexford  Railway  Company^  9  Ir.  Jar.  N.S.  239. 
Baok. 

Construction  ofeiat,  7^8  Vitit.y  c.  85.]  By  the 
7^8  Vict.,  c.  85,  8.  12,  all  railway  companies  in- 
corporated are  boaud  to  convey  the  military  and  others 
mentioned,  together  with  half  a  cwt  of  personal  lug- 
gage along  with  each  person,  at  the  rates  and  in  the 
manner  in  said  section  provided  for,  and  all  pablic 
baggage,  stores,  arms,  and  ammunition,  and  other 
necessaries  and  things  (except  gunpowder  and  other 
combustible  matters)  at  charges  not  exceeding  two- 
pence per  ton  per  mile,  the  assistance  of  the  military 
being  given  in  loading  and  unloading  such  goods: — 
where,  therefore,  a  brigade  was  moved  from  K  to  C, 
and  where  a  portion  of  said  brigade  was  conveyed  by 
the  defendants  in  their  carriages,  along  their  line  of 
railway  from  E  to  C,  the  other  and  greater  portion 
being  marched  along  the  high  road,  but  where  the 
whole  baggage  of  both  moving  bodies  of  said  brigade 
was  carried  by  defendants  along  their  line  of  railway, 
it  was  thereupon  insisted  by  the  defendants  that  they 
were  not  boand  to  convey  as  pablic  luggage  any 
greater  proportion  at  the  rate  of  twopence  per  ton  per 
mile,  than  the  baggage  which  belonged  to  the  number 
of  military  who  were  travelling  along  their  line.  The 
Attorney-General  on  the  other  hand  insisted  that  the 
defendants  were  bound  to  carry  the  entire  baggage  as 
public  baggage  (except  combustible  materials),  at  tho 
rate  of  twopence  per  ton  per  mile  of  the  moving  body, 
a  sufficient  number  of  the  military  being  sent  to  load 
and  unload  same.  Hdd^  that  the  defendants  were 
bound  to  convey  as  pablic  luggage  the  entire  baggage 
of  the  brigade  (except  gunpowder  and  other  combus- 
tible matter)  at  the  rate  of  twopence  per  ton  per  mile, 
from  K.  to  G.,  quite  irrespective  of  how  the  brigade 
was  moved,  whether  conveyed  by  the  defendants  in 
the  carriages,  or  marched  along  the  high  road. — The 
Attorney-  General  v.  The  Great  Southern  and  Western 
Railway  Company^  9  Ir.  Jur.,  N.S.,  85;  b.  c.  14  Ir. 
O.  L.  Rep.  447. 

— ♦— 
RENEWAL. 

A  sum  of  £800  was,  by  agreement  between  the 
tenant  for  life  and  the  tenants,  and  with  the  sanction 
of  the  Court,  paid  to  the  credit  of  the  matter,  in  full 
for  all  renewal  fines  and  interest,  in  respect  of  a  lease 
for  lives  renewable  for  ever,  bearing  date  the  2nd 
day  of  January,  1 699,  and  of  which  no  renewal  had 
ever  been  granted ;  and  a  condition  of  sale  was  in- 
serted on  the  rental,  that  the  purchaser  should  exe- 
cute a  renewal  to  the  tenants.  Held^  that  as  the 
renewal  was  the  act  of  the  Court,  and  as  what  was  lost 
to  the  inheritance  was  restored  to  it  by  giving  it  the 
£800  which  was  added  to  the  corpus  of  the  fund,  the 
personal  representative  of  a  deceased  tenant  for  life 
was  not  entitled  to  any  part  of  the  £800.  In  re 
TibeaudoU  estate,  14  Ir.  Ch.  Rep.  322,  L.  E.  C. 

Semble — The  personal  representatives  of  parties 
who  have  not  executed  a  renewal,  have  no  claim  for 
fines  upon  a  subsequent  renewal,    lb, 

A  tenant  for  life,  professing  to  act  in  pursuance  of 
the  3  (^.  3,  c  34,  s.  41  (Ir.)  made  in  1780  a  lease 
for  lives  renewable  for  ever,  of  twelve  acres  of  ground, 
fut  the  purpose  of  a  bleach  gi-een.     This  lease  con- 


tuned  a  covenant  to  keep  the  bleach-green  and  bnild- 
inga  in  good  and  safflcient  repair.  The  tenant  having 
ceased  to  use  the  lands  as  a  bleach-green,  pennitted 
them  to  be  used  applied  to  other  purposes.  Edd, 
that  he  was  not  entitled  to  obtain  a  renewal  of  the 
lease. — Bennett  v.  Richardson,  14  Ir.  Gh.  Rep.,  1, 
Ch.;  8.C.  8Ir.  Jur.,  N.  S.,  61. 

An  owner  in  fee  demised  to  A  for  lives  renewable 
for  ever,  the  right  of  quarrying  mill-stones,  &c,  over 
a  manor,  part  of  which  manor  was  afterwards  sold  to 
B  in  fee  (and  on  which  there  were  open  qaarries 
worked  by  A)  without  any  mention  of  this  right.  A 
and  B.  never  were  privies;  no  renewals  were  ever 
had  from  B,  but  they  were  regalarly  given  by  the 
owners  of  the  principal  part  of  the  manor.  Hdd,  that 
though  1 20  years  had  elapsed,  A  was  entitled  to  a 
renewal  from  B  on  paying  a  proportional  part  of  all 
previous  renewal  fines.  Kyle  v.  0*Connor,  9  Ir.  Jar. 
N.  8.  103,  Gh. 

All  the  persons  entitled  to  the  leasee's  interest 
should  be  made  parties,  in  soits  for  renewal  of  the 
lease.     Coldough  v.  Smith,  14  Ir.  Gh.  Rep.  127,  R. 

One  of  the  lives  in  a  renewal  was  described  as  "B 
G  the  younger,  son  oi  B  0  of  Sion,  aged  fifteen  years 
or  thereabouts."  There  were  two  persons  of  the 
name  of  B.  G. ;  one,  the  eldest  son  of  H  C  of  Sion, 
who  was  fifteen  years  old ;  the  other,  the  fourth  son 
of  B  G  of  Kildalvin,  who  was  nioe  years  old.  HM^ 
on  the  evidence,  that  the  latter  was  the  cestui  que  vie. 
lb. 

But  the  tenant  having  tendered  the  renewal  fiae 
and  interest  from  the  death  of  the  former,  without 
objection  on  that  gronHd  on  the  part  of  the  landlord, 
Held,  that  the  tender  was  sufficient  to  save  a  fo^ 
feitnre,  nnder  the  Tenantry  Act.     lb. 

There  is  no  general  rule  as  to  what  shall  be  deemed 
a  reasonable  time  for  payment  of  the  renewal  fines. 
But  the  Court  granted  a  renewal  where  a  tender  had 
been  made  just  within  six  months  of  the  demaad, 
there  being  no  fraud  on  the  part  of  the  tenant,  and  no 
circamstance  to  establish  default  except  the  lapse  of 
time.     lb. 

Advertisements  in  the  Chuette^  &c.t  under  the  2Qd 
section  of  the  Tenantry  Act,  are  not  a  sufficient  de- 
mand, where  the  head-rent  is  paid  to  the  landlord  bj 
an  agent  for  the  tenants.  Such  agent  ought  to  be 
served  with  notice,  if  the  landlord  shall  find  any  diffi- 
culty in  discovering  his  tenants  or  their  assigns.    It' 

Semble,  where  a  demand  of  a  renewal  fine  has  been 
inserted  in  the  Gazette,  nnder  the  second  section  of 
the  Tenantry  Act,  the  demand  shall  not  be  deemed  to 
have  been  made  on  the  day  of  the  pnblication  of  the 
first  advertisement.    lb» 

Gosts  given  to  a  respondent  in  a  decree  for  renewal 
of  a  lease,  nnder  the  circumstances  of  the  case.    Z^- 

When  a  lessee  under  a  lease  for  lives  renewable  for 
ever,  in  taking  out  a  renewal  named  and  described  the 
oeslui  que  vie  so  ambiguously,  that  it  was  uncertain 
which  of  the  two  persons  was  meant,  one  of  whom 
died  thiiteen  years  before  the  other;  the  landlord 
claimed  fines  from  the  first  death,  the  tenant  offered 
them  from  the  last  death.  Held^  that  the  tenant 
ought  to  have  named  the  life  distinctly  and  clearlj> 
and  not  having  done  so  he  must  suffer  the  conse- 
quence, and  must  pay  renewal  fines  from  the  first 
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death.     Coldough  r.  Smtfth^  9  In  Jar.  N.  S.  101, 
Gfa.  App. 

A  lease  for  lives  renewable  for  ever  was  made  in 
1706.  In  1762  an  nnderlease  was  made  of  part  of 
tlw  lands  demised  by  the  lease  of  1706.  In  1851, 
the  interest  in  the  lease  of  1706  was  sold  in  three  lots 
by  the  Incnmbered  Estates  Court,  and  oooreyed,  by 
separate  deeds,  to  A,  B,  and  C.  The  whole  of  the 
lands  demised  by  the  lease  of  1752  were  comprised 
in  the  lot  sold  to  C,  and  the  conveyance  was  made 
subject  to  that  lease.  The  lots  sold  to  A  and  B  were 
conveyed  discharged  of  the  lease.  0  was  also  enti- 
tled to  five-ninths  of  the  ioterest  in  the  lease  of  1752. 
D  was  entitled  to  the  remaining  four- ninths.  Heldf 
that  G  alone,  without  A  and  B,  was  the  proper  grant 
ing  party  to  a  fee-farm  grant  under  the  Renewable 
L^uehold  Goo  version  Act  Palmar  v.  Skmey^  14 
Ir.  Gb.  Rep.540,  R. 

Held  also,  that  D.  was  entitled,  under  the  Act,  to 
require  a  fee*farm  grant  from  G.    lb. 

Where  the  immediate  lessee  of  see  lands  is  bound 
by  covenant  to  renew  the  Sub  lease  of  a  portion  Mies 
quoties^  the  sub-lessee  may,  by  delay,  lose  the  right  of 
compelling  specific  performance  of  the  toties  quotiea 
covenant,  although  he  has,  by  the  sub- lease,  cove- 
panted  to  pay  his  proportion  of  the  fine  within  one 
month  afier  notice  of  the  amount,  even  though  no  no- 
tice of  the  amount  of  the  fine,  such  as  would  found  an 
action  of  covenant,  had  been  given,  if  it  appeared  that 
he  might  reasonably  have  known  the  amount  which 
he  onght  to  pay.  Blake  r,  CoUum^  14  Ir.  Gh.  Rep. 
375,  Ch. 

Tenantry  Act.']  A  lease  with  a  covenant  for  per- 
petual renewal,  on  payment  of  a  peppercorn  fine,  over 
and  above  the  annual  rent  thereby  reserved,  is  within 
the  Tenantry  Act  (19  &  20  G.  3,  o.  30,  Ir.)  WU- 
Uamaon  v.  Tuckey,  14  Ir.  Gh.  Rep.  405,  R. 

A  notice  demanding  possession  of  the  lands,  is  a 
auffident  demand  to  work  a  forfeiture  under  the  Te- 
nantiy  Act    lb. 

A  hindlord,  who  had  purchased  the  reversion  in  a 
lease  for  lives  renewable  for  ever,  upon  payment  of  a 
peppercorn  fine,  in  June,  I860,  served  a  notice  de- 
manding possession,  the  lives  in  the  lease  having  ex- 
pired. He  afterwards  refused  to  renew,  except  npon 
payment  to  him  of  the  whole  arrear  of  rent  due,  in- 
eloding  that  which  accrued  before  his  purchase,  to  a 
portion  of  which  only  he  was  entitled.  A  petition  for 
a  fee-fium  graot  was  presented  in  June,  1861,  and  a 
cause  petition  was  filed,  by  direction  of  the  Gourt. 
HtULt  that  as  the  landlord  had  demanded  more  than 
be  was  entitled  to^  the  right  to  a  renewal  had  not 
been  forfeited.    lb* 

Bat  the  tenant,  not  having  tendered  the  rent  due 
to  the  landlord,  was  decreed  to  pay  the  costs  of  the 
salt,  and  of  the  petition  for  a  fee-farm  grant.    lb. 

Septmmud  fim.]  If  a  lease  for  lives,  with  a  co- 
renant  for  perpetual  renewal,  imposes  a  penalty  on 
the  tenant  for  not  renewing,  the  landlord  b  not  enti- 
tled to  septennial  fines  in  lieu  of  the  penalty;  nor  is 
he  entitled  to  elect  between  the  septennial  fines  and 
the  penalty.  Wart  ▼.  Frokch^  14  Ir.  Gh.  Rep. 
534,  & 

SCIRE  FAGIAS. 
A  demurrer  taken  to  a  writ  of  wirt  fodoi  (on  a 


crown  bond)  which  followed  the  uniform  course  of 

practice  in  the  office,  overruled.     The  Quesn  v.  Ba' 

mn^  9  Ir.  Jur.  N.  S.,  15,  Exch. 

— ♦ — 

SETTLEMENT. 

By  deed  of  settlement  executed  on  the  marriage  of 

A.  with  B.,  A.  granted  certain  lands  of  which  he  was 
seised  in  quasi  fee  to  trustees,  to  the  use  of  himself 
for  life,  remainder  to  the  trustees  for  a  term  of  ninety- 
nine  years  if  B.  should  so  long  live,  upon  trust  to  pay 
to  B.  out  of  the  rents  and  profits  an  annnal  jointure 
of  £400 ;  and  as  to  the  surplus  rents,  upon  certain 
trasts  for  the  issue  of  the  marriage.  The  settlement 
contained  a  proviso,  that  if  the  rents  and  profits 
should  at  any  time  during  the  tei*m  of  ninety-nine 
years  be  insufficient  to  pay  B.'s  jointure  it  should  be 
lawful  for  the  trustees,  by  the  direction  in  writing  of 
B.,  to  rabe  the  deficiency  by  mortgage  or  demise  of 
the  lands  for  any  term  of  years.  There  was  no  issue 
of  the  marriage.  B.  survived  A. ;  and  by  her  will, 
after  reciting  that  there  were  due  to  her  certain  ar- 
rears of  her  jointure,  bequeathed  those  arrears  to  G. 

B.  bad  not  in  her  lifetime  given  to  her  trustees  any 
directions  in  writing  to  raise  the  arrears  by  mortgage 
or  demise  of  the  lands.  Her  executor  filed  a  petition 
in  the  Landed  Estates  Gourt  for  a  sale  of  the  fee  of 
the  lands,  ^e^— That  B.'s  will  did  not  amount  to 
a  direction  in  writing  to  her  trustees  within  the  mean- 
ing of  the  proviso  in  the  settlement,  and  that  they 
had  therefore  no  power  to  create  a  term  for  the  pay- 
ment of  the  arrears;  and  that  there  was  no  estate  in 
the  lands  which  the  Gourt  could  sell  for  the  purpose 
of  raising  the  arrears  of  the  jointure.  In  re  St, 
George^8  estate,  14  Ir.  Gh.  Rep.  447;  s.  c.  9  Ir.  Jur. 
N.S.,  277.     Gh.  Ap. 

A  marriage  settlement  contained  a  limitation  of  the 
husband's  estate  to  the  daughters  of  the  husband  as 
tenants  in  common  in  fee- simple.  Held — That  such 
limitation,  so  far  as  it  extended  to  the  daughters  of  a 
future  marriage,  did  not  come  within  the  doctrine  of 
Clayton  v.  Lord  WUton,  because  its  avoidance,  as  to 
such  daughters,  could  not  prejudice  its  validity  so  far 
as  it  aflected  the  daughters  of  the  marriage,  and  that, 
as  regards  the  former  class  it  conld  not  in  the  absence 
of  special  reasons  be  deemed  to  have  been  stipulated 
for  by  the  husband,  whose  estate  was  being  settled, 
nor  by  the  wife.  Betd,  therefore,  that  as  to  those 
daughters  it  was  yolnntary,  and  would  therefore  be 
void  as  against  a  purchase  for  valuable  consideration. 
In  re  CoUin's  estate  14  Ir.  Gh.  Rep.  506.     L.E.G. 

By  a  marriage  settlement  two  sums  of  £1000,  one 
the  property  of  the  husband,  the  other  that  of  the 
wife,  were  vested  in  trustees  in  trust  to  pay  the  inte- 
rest from  time  to  time,  as  received,  or  to  permit  and 
suffer  the  wife  to  receive  and  take  *'  the  said  two 
several  sums  of  £1000  respectively  and  all  interestp 
benefit,  and  advantage  arising  or  to  arise  therefrom,'* 
to  her  separate  use;  "  said  two  several  sums  to  be  so 
received  and. taken  '*  in  full  for  her  jomture  and  in 
bar  of  dower;  and  in  case  the  husband  should  survive 
her,  to  permit  him,  during  his  life,  to  receive  said  two 
several  sums  and  all  interest,  <&c.  derivable  therefrom, 
with  power  of  appointment  of  said  two  several  sums 
among  the  issue  of  the  marriage  to  the  husband ;  and 
in  default  of  appointment,  to  such  issue,  in  eqivd 
>  shares;  and  in  defiinlt  of  issue  surviving  at  the  death 
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of  the  hasband,  the  said  sams  were  to  be  disposed  of 
as  the  hasband  should  appoint.  Provided,  that  when 
the  husband  should  acquire  property  in  lands  pro- 
ducing €200  a-year,  and  he  should  settle  a  jointure 
of  £200  a-year  on  the  wife,  subject  to  the  same  limi- 
tations as  the  said  sums  were  declared  subject  to,  it 
should  be  lawful  for  him  to  receive  the  said  two  sums 
for  his  own  use.  There  was  no  issue  of  the  marriage 
who  survived  the  husband.  He  died  before  the  wife, 
without  having  settled  any  jointure  or  made  any  ap- 
pointment of  the  fund. 

Held,  first, — That  the  wife  took  only  the  interest 
of  the  fund  for  her  life. 

Secondly, — That  the  husband  was  entitled  to  the 
interest  of  the  fund  for  his  life,  with  a  general  power 
of  aptJointment  over  the  principal. 

Thirdly, — That  no  appointment  having  been  made 
by  him,  there  was  a  resulting  trust  in  favour  of  the 
administrator  of  the  husband  as  to  £1000,  and  a 
similar  trust  to  the  wife's  executor  as  to  the  other 
£1000.   In  re  Lane's  trusts,  14  Ir.  Ch.  Rep.  523.  R. 

Construction  of  marriage  articles^]  By  marriage 
articles  the  intended  hasband,  in  consideration  of  the 
marriage  and  the  intended  wife's  fortune,  agreed  to 
oouvey  lands  to  truBtees  in  trust  for  himself  for  life ; 
and  in  the  event  of  his  intended  wife  surviving  him, 
to  the  use  of  his  intended  wife  and  the  child  or  chil- 
dren of  the  intended  marriage;  and  if  no  child  of  said 
intended  marriage,  then  to  the  nse  of  the  wife,  her 
beurs,  &o.  HM — ^That  a  settlement  in  pursuance  of 
the  artidee  should  give  to  the  wife  an  estate  for  life, 
with  remainder  to  her  children.  Eossiter  v.  Bossiter, 
14  Ir,  Gh.  Rep.  247.     R 

By  marriage  articles  J.  R.  the  intended  husband,  in 
coosideratton  of  the  marriage  and  of  the  fortune  of 
K.O'M«,  the  intended  wife,  agreed  to  convey  lands 
held  under  a  lease  of  lives  renewable  for  ever  to  trus- 
tees, in  trust  for  himself  for  life,  and  in  the  event  of 
E.O'M.  surviving  him  **  to  the  use  of  the  said  ^.O'H. 
and  the  child  or  children  of  the  said  intended  mar- 
riage; and  if  no  child  of  the  said  intended,  then  to 
the  use  of  fi.O'M.,  her  heirs,  executors,  administra- 
tors, and  assigns  for  ever.'*  Held-^That  a  settlement 
in  pnrsnanoe  of  the  articles  should  give*  an  estate  for 
life  to  E.O'M.,  with  remainder  to  the  issue  of  the 
marriage.  Boasiter  v.  Rastiter,  9  Ir.  Jur.  N.S.  373. 
Gh.  Ap. 

Void  as  against  purchaser  for  value  as  regards 
children  of  second  marriage,]  A  marriage  settlement 
contained  a  linaitation  of  the  husband's  estate  to  the 
daughters  of  the  husband  as  tenants  in  common  in 
fee.  Held — That  such  a  limitation  did  not  con^ 
within  the  doctrine  laid  down  in  Clayton  v.  Lord 
Wilton,  so  far  as  it  affected  the  daughters  of  a  fhture 
'  marriage,  because  its  avoidance,  so  far  as  it  affectejd 
such  daughters,  did  not  in  any  way  prejudice  its  va- 
lidity as  to  the  daughters  of  the  marriage;  and  that 
as  regards  the  former  class,  it  could  not,  in  the  ab- 
sence of  special  reasons  be  deemed  to  have  been  sti- 
pulated for  by  the  husband,  whoie  estate  was  being 
settled,  nor  by  the  wife.  Hdd,  therefore,  that  so  f|ir 
as  it  affected  that  class  it  was  voluntary,  and  there- 
fore void  agamst  a  purchaser  for  value.  ,  In  re  Cul- 
lin^s  estaie,  9  Ir  Jur.  N.S.  117.     L.B;.0. 


SHERIFF. 

Interpleader,]  A  sheriff  having  seized  goods  un- 
der a  fi.  f€L,  a  claim  was  lodged  by  the  holder  of  a 
bill  of  sale.  The  interpleader  order  directed  the  goods 
to  be  sold,  and  their  produce  to  be  lodged  m  Gout 
pending  the  trial  of  the  issne.  The  jury  found  tbst 
all  the  goods  seised  were  indnded  in  the  bill  of  sale 
held  by  the  plaintiff,  save  goods  of  the  value  of  £23. 
Held — That  the  plaintiff  in  the  interpleader  issue  was 
entitled  to  the  costs  of  the  interpleader  order  and  is- 
sue, and  also  to  draw  the  amount  produced  by  the 
goods  covered  by  his  biU  of  sale,  free  of  sheriflTs 
poundage ;  that  the  plaintiff  and  the  defendant  in  the 
issue  should  pay  the  sheriff  the  expenses  of  the  sale 
in  the  proportion  to  which  they  were  dntitled«-4h6 
sheriff  to  have  his  poundage  only  upon  the  sum  to 
which  the  execution  creditor  was  found  to  be  entitled 
Vanston  v.  Symes,  Wynne  v.  Vanston,  14  Ir.  C.  L 
R.  app.  iii.     Exch. 

The  sheriff  is  entitled  to  get  fh>m  the  plaintiff  who 
succeeds  as  claimant  in  an  interpleader  issue  the  ex- 
penses of  keeping  live  stock  seiaed  under  a /./a.,  of 
which  the  plaintiff  might,  upon  giving  security  to  the 
sheriff,  have  obtained  posseenon.  Taqfe  v.  Tyrrdt 
andStannOl,  14  Ir.  G.  L.  Rep.  app.  xxvu.  Q.B. 
— ♦— 
STATUTE. 

The  Belfast  Improvement  Act,  atat  8  &  9  Via  & 
cxlii.  after  giving  to  the  town  council  power  to  im- 
pose rates,  and  to  light,  in,  the  borough,  enacts  io  a 
276,  **  that  it  shall  be  lawful  for  the  council  from 
time  to  time  to  declare  and   direct  what  districts 
within  the  limits  of  this  Act  shall  be  lighted  and 
watched  under  the  authority  of  this  Act,  ami  in  like 
manner  from  time  to  time  to  declare  and  direct  whe- 
ther any  and  what  districts  shall  be  added  to  the 
parts  already  lighted  and  watched;  and  the  districts 
so  appointed  to  be  lighted  and  watched  as  aforesaid, 
and  the  districts  from  time  to  time  to  be  added  thereto, 
shall  be  considered  as  the  district  to  be  lighted  and 
watched  by  the  council,  under  the  authority  of  this 
I  Act«  until  the  same  shall  be  altered  by  the  council;*' 
I  and  it  then  provides    **  that  the  owners  or  occupiers 
of  any  mes>nage8,  houses,  shops,  buildings,  or  pre- 
I  mises  not  within  the  district  so  9eom  time  to  time  set 
I  out,  lighted,  and  watched,  shall  not  be  sabject  or 
i  liable  to  the  payment  of  any  of  the  rates  by  this  Act 
!  directed  to  be  raised."    The  occapier  of  a  messosge 
not  within  the  district  set  out,  lighted,  and  watched, 
'  was  rated ;  he  did  not  appeal  against  the  rate,  tod 
not  having  paid  it,  a  summons  was  issued  against  him, 
an  order  for  payment  made,  and  finally  his  goods 
were  distrained.    He/ef— That  by  reason  of  the  sec- 
tion given  above,  the  town  council  hadno  jorisdiction 
to  make  the  rate,  which  therefore  was  illegal  sod 
void;  and  that  the  party  rated  and  dlstraioed  opon 
was  not  bound  by  his  non-appeal,  and  night  bring 
his  action  against  the  magistrate  who  issued  the  war- 
rant of  distress  and  the  bailiff  who  executed  it.  Mur* 
phy  V.  Lyons,  9  Ir.  Jur.  N.S.  d46.     Q.B. 

The  Belfast  Borough  Extension  Act,  185%  st  16 
&  17  Vic.  c.  114,  in  sectfon  6  provid«a,  "that  so 
long  as  any  demesne  situate  within  the  said  boroagh 
shall  be  of  an  extent  of  not  less  than  forty  acres,  and 
shall  be  in  the  occnpation  of  the  owner  thereof  or  his 
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under-tenant,  and  in  which  streets  shall  not  have  been 
laid  oat  and  formed,  and  on  which  dwelliog-hoases 
shall  not  have  been  bnilt,  the  owner  or  tenant  of  snch 
demesne  shall  not  be  rated  in  respect  of  such  demesno, 
or  in  respect  of  any  mansion-honse  or  other  baiidiog 
sitnate  therein  and  occupied  therewith,"  unless  he 
shall  require  to  be  so  rated.  Jffeld — That  this  sec- 
tion creates  merely  an  exemption  from  rating,  and 
docs  not  oa^t  the  jurisdiction  of  the  town  council ; 
and  that  the  case  of  exemption  mnst  be  made  by  ap- 
peal on  the  part  of  the  party  rated,  and  cannot  be 
raised  in  an  action  of  replevin.     lb. 

Weights  and  measures,']  The  deductions  prohi- 
bited in  the  Idth  section  of  the  25  &  26  Vic.  c.  76 
(the  Weights  and  Measures,  Ireland,  Amendment 
Act,  1 862),  are  dednctions  from  the  weight,  not  the 
price,  of  any  article  sold  by  weight.  Megarry^  ap,; 
M'CtiUagK  reap.;  14  In  C,  L.  Rep.  151,  Exch.  s.c. 
8Ir.  Jur.  N.S.  195. 

Drainage  Acts.']  The  16  &  17  Vic.  c.  130,  s.  36, 
deprives  all  persons  injured  by  the  works  of  the  Drain- 
age Commissioners  of  Ireland  of  the  right  of  proceed- 
ing by  action  or  suit  to  recover  damages  or  compen- 
sation, but  snbstitntes  oertain  proceedings  before  an 
arbitrator.  In  case  the  commissioners  do  not  serve 
the  notice  prescribed  by  the  1 3th  section  of  that  sta- 
tute, an  injured  party  is  deprived  of  all  remedy  save 
by  mandamus.  A  notice  was  served  upon  the  owner 
of  land  injured  by  the  commissioners,  stating  that 
the  latter  were  willing  to  make  the  plaintiff  com- 
pensation for  the  injuries  complained  of,  and  were 
willing  to  take  all  steps  necessary  to  ascertain  the 
amount  of  such  compensation  in  case  the  party  in- 
jured and  the  commissioners  should  differ  about  the 
same.  Held — That  the  fact  of  the  person  injured 
Qot  having  replied  to  that  notice  was  no  answer  to 
tbe  charge  of  non- service  of  the  notice  prescribed  by 
the  16  &  17  Vic.  c.  130,  s.  13.  King  v.  Homshg, 
Beere  y.  Same,  BagnaU  v.  Same^  14  Ir.  C.  L. 
Bep.  28.    Exch. 

The  limitations  coiitdned  in  the  10th  section  of 
the  18  d;  19  Vic.  c.  110  are  imported  iuto  the  pro- 
visions of  the  9th  section  of  the  statute,  consequently 
the  enrolment  of  the  final  award  pursuant  to  the  16 
&  1 7  Vic.  c.  1 30  b  an  answer  now  as  it  would  have 
been  before  the  passing  of  the  18  &  19  Vic.  c.  110, 
to  a  summons  and  plaint,  which  does  not  show  that 
the  injuries  are  such  as  compensation  could  be  made 
for  nnder  a  fhrther  award.     Id. 

To  an  action  for  a  writ  of  mandamus  to  enforce 
the  holding  of  an  arbitration  nnder  the  16  &  17  Vic. 
c.  130,  it  is  a  good  plea  that  the  injuries  complained 
of  occurred  six  years  before  the  enrolment  of  the  final 
award,  or  six  months  before  the  enrolment  of  the 
supplemental  award,  pursuact  to  the  16  <&  19  Vic.  c. 
110.    lb. 

— ♦— 
TENANT  IN  COMMON, 

The  summons  and  plaint  in  an  action  brought  for 
the  breach  of  a  covenant  in  a  lease  contained  two 
connts.  The  first  stated  that  the  estate  and  interest 
of  the  lessee  in  the  lease  came  to  the  defendant  by 
assignment.  The  second  set  out  the  title  of  the  defen- 
dant* stating  that  the  lessee  had  left  his  widow  and 
three  daughters  (one  of  whom  was  the  defendant) 


him  surviving,  and  by  hb  will  devised  his  property  to 
his  widow  for  life,  and  after  her  death  share  and  share 
alike  between  the  three  daughters  in  such  manner  as 
the  widow  should  divide ;  and  that  the  widow  did  di- 
vide the  property,  and  gave  the  premises  demised  by 
the  lease  to  the  defendant.  The  defendant  traversed 
the  assignment,  and  traversed  the  division  by  the 
widow.  The  plaintiff  proved  at  the  trial  that  the  de- 
fendant had  occupied  the  premises  with  her  husband, 
had  redeemed  them  when  an  ejectment  was  brought 
against  her,  had  asked  from  the  plaintiff  a  renewal  of 
the  lease  as  representative  of  the  lessee,  and  that 
subsequently  to  her  husband's  death  her  agent  and 
solicitor  had  managed  the  property.  He  also  proved 
the  lease,  the  lessee's  will,  the  lessee's  death,  and  the 
death  of  the  lessee's  widow;  but  he  gave  no  evidence 
of  any  provision  having  been  made  for  the  two  sisters, 
nor  any  evidence  of  the  execution  by  the  widow  of 
her  power  of  division.  The  judge  directed  a  verdict 
for  the  defendant,  reserving  liberty  to  have  it  changed 
iuto  one  for  the  plaintiff,  the  Court  to  be  at  liberty  to 
draw  the  same  inferences  from  the  evidence,  which 
the  jury  could  have  done. 

Udd,  1. — That  though  the  two  connts  made  the 
case  differently,  the  plaintiff  was  not  precluded  from 
relying  upon  the  first — Christian,  J.,  dissentiente.  2. 
That  there  would  have  been  evidence  to  go  to  the 
jury  that  the  defendant  was  owner  of  the  whole  of 
the  premises — Christian,  J.,  dissentientt,  3.  That 
the  defendant's  case  being  that  she  was  a  tenant  in 
commoni  there  was  no  question  for  the  jury,  as  she 
ought  to  have  pleaded  in  abatement  and  not  in  bar — 
Christian,  J.  dissentiente.  4.  That  the  verdict  ought 
to  be  entered  for  the  plaintiff — Christian,  J.  dissm- 
tiente.    Shee  v.  Gray,  9  Ir.  Jur.  N.S.  270.     C.P. 

And  per  Christian,  J.,  that  the  object  of  the  rule 
which  enables  a  landlord  to  rely  on  the  possession  of 
the  defendant  is  to  relieve  the  landlord  from  ignorance, 
and  not  to  relieve  him  from  the  necessity  of  proving  a 
title,  every  step  of  which  he  knows.     A. 

And  that  if  everything  be  as  consistent  with  a  po- 
sitive as  a  negative,  it  is  the  duty  of  the  judge  to  in- 
terfere,    lb. 

And  that  the  plaintiff  could  not  s<!cceed  unless  he 
proved  two  things— first,  that  there  was  other  pro- 
perty for  the  sisters,  and  secondly,  that  the  power  was 
executed  by  the  widow,    lb. 

And  that  to  presume  the  execution  of  a  power 
from  fonr  years'  possession  would  be  opemng  a  new 
chapter  in  the  law  of  evidence.    A. 

And  that  the  acts  deposed  to  were  the  acts  which 
a  tenant  in  coBimon  had  a  right  to  perform,    lb. 

TENANT  FOB  LIFE  AND  REMAINDERMAN. 
Indemnificotion  of  life  estate.]  A*  being  seised  in 
ibe  of  oertain  estates,  exeeotes  in  1809  a  voluntary 
settlement,  which,. after  reciting  simply  that  those  es- 
tates were  subject  to  an  annuity  to  his  wife  incase 
she  should  survive  him,  and  subject  also  to  certain 
charges  pimounting  to  £3,000,  settles  the  estate  on 
himself  for  life,  remainder  to  his  children  in  the  nsual 
manner.  A.  afterwards  contracted  debts  which  were 
secured  by  judgment  on  his  life  estate.  In  1831,  A« 
on  the  marriage  of  his  eldest  son,  executed  a  deed 
confirming  the  limitations  of  the  former  deed,  and 
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died  io  the  year  1861.  The  snm  of  £3000,  recited 
in  the  deed  of  1809,  as  charged  on  the  estates,  was 
paid  off  oat  of  the  rents  and  profits  of  the  life  estate, 
and  the  snbseqnent  creditors  on  the  life  estate  now 
songht  to  hare  the  life  estate  indemnified  for  these 
payments  by  the  inheritance,  contending  that  by  the 
recital  in  the  deed  of  1809  this  snm  was  made  n 
charge  on  the  inheritance.  Hddj  reversing  the  de- 
cree of  the  Gonrt  below,  that  the  life  estate  was  enti- 
tled to  be  indemnified,  for  that  by  the  recital  the  in- 
tention of  the  settlor  appeared  that  this  snm  was  to  be 
a  charge  on  the  inheritance,  and  that  it  was  not  ne- 
cessary  for  the  settlor  to  specially  exempt  his  own 
life  estate  from  these  payments.  Dolphin  v.  Ayl- 
ward,  9  Ir.  Jar.  N.S.  141.     Ch.  Ap. 

TENANCY  IN  TAIL— Disentaijung  Deed. 

A  disentailing  deed,  execnted  in  pnrsnance  of  the 
Act  for  the  Abolition  of  Fines  and  Recoveries  (4  &  6 
W.  4,  c  92),  is  valid  if  enrolled  within  six  months 
from  the  time  of  its  execntion,  althongh  snch  enrol- 
ment has  not  taken  place  until  after  the  death  of  the 
tenant  in  tail  who  execnted  the  deed.  In  re  Piers^e 
estate,  14  Jr.  Ch.  Bep.  452,  Oh.  App.;  r.  c.  8  Ir. 
Jar.  N.  S.,  401. 

The  66th  section  of  the  4  <&  5  W.  4,  c.  92,  applies 
only  to  disentailing  deeds  executed  by  the  same  tenant 
in  tail>  and  not  to  deeds  execnted  by  successive  te- 
nants in  tail.  Therefoi^  where  A,  a  tenant  in  tail, 
execnted  a  disentailing  deed,  which  was  enrolled  within 
the  six  months  prescribed  by  the  statute,  but  not  till 
after  A's  death,  and  B,  a  succeeding  tenant  in  tail, 
executed  a  disentailing  deed  to  a  purchaser  for  value 
after  A's  death,  which  was  enrolled  prior  to  the  en- 
rolment of  the  deed  executed  by  A,  it  was  held  that 
the  deed  executed  by  A  was  entitled  to  priority  over 
the  deed  execnted  by  B.     lb. 

The  Act  for  the  Abolition  of  Fines  and  Recoveries 
has  no  application  to  the  enrolment  of  a  disentailing 
deed  by  a  tenant  in  fee,  nor  to  any  disposition  of 
lands  otherwise  than  by  a  tenant  in  tail  in  pursuance 
of  the  Act.    lb, 

TRUST. 

A  father  advanced  £1,000  in  a  partnership  con- 
cern, for  the  benefit  of  his  sons,  A  and  B,  reserving 
to  himself  power,  if  they  died,  to  substitute  two  other 
sons  for  them.  The  partner  gave  credit  in  his  books 
to  A.  and  B  for  £500  each.  A  and  B  both  died  under 
age,  and  after  their  death  the  partner,  by  the  father's  di- 
rection, transferred  two  sums  of  £500  each  in  his  books 
to  G  and  D,  two  other  sons,  bat  without  adding  any  in- 
terest or  profit  thereto  from  the  accounts  of  A  and  B. 
Held,  that  there  was  no  trust  created  for  G  and  D; 
that  the  partnership  was  with  the  father,  and  that  the 
profits  were  his  assets.  Pilswarth  v.  Maeset  14  In 
Gb.  Rep.  163,  R. 

♦ 
TRUSTEE  AND  GESTUI  QUE  TRUST. 

When,  in  the  inception  of  a  trast,  the  funds  are 
vested  in  two  trustees,  and  one  of  them  dies,  the  sur- 
vivor is  entitled  to  have  the  advice  and  co-operation 
of  a  new  trustee  before  dealing  with  the  principal  of 
the  trust  funds  in  any  way  which  involves  a  question 


of  discretion.     Livesay  y,  O'Hara,  14  Ir.  Ch.  Bep. 
12,  Gh. 

By  marriage  articles  it  was  recited  that  the  intended 
wife  was  entitled  to  certain  legacies,  which  bad  not 
been  reduced  into  possession,  and  were  computed  to 
amount  to  £2,000;  and  it  was  agreed  that,  in  consi- 
deration of  the  wife^s  fortune,  the  husband  should  ex- 
ecute a  bond,  conditioned  for  the  payment  of  £2,000, 
with  warrant  of  attorney  to  conf^  judgment,  which 
should  be  vested  in  trustees,  in  trnst,  that  they  should, 
when  they  should  think  fit,  call  in  the  amount  se- 
cured, and  invest  the  snm  so  realised  in  the  funds  or 
on  mortgage,  and  permit  the  husband  to  receive  the 
interest  for  his  life,  or  until  he  should  become  bank- 
rupt or  insolvent,  or  enter  into  a  composition  with  his 
creditors;  and  after  his  decease,  or  on  his  becoming 
bankrupt,  &c.,  to  permit  the  wife  to  receive  the  inte- 
rest for  her  separate  use  for  life,  and  after  her  decease, 
in  trust  for  the  issue  of  the  marriage.  The  artides 
contained  a  covenant  with  the  trustees,  that  if,  at  any 
time  during  the  coverture,  any  real  or  personal  estate 
or  property  should  descend  or  devolve,  or  become 
vested  beneficially  in  the  wife,  or  any  person  in  trast 
for  her,  the  husband  should  do  all  necessary  acts  to 
vest  same  in  the  trustees,  upon  the  aforesaid  tmsts. 
The  tmstee  paid  two  of  the  legacies  recited  in  the 
articles,  which  came  to  their  hands,  to  the  husband, 
who  was  a  trader,  while  he 'was  solvent,  but  did  not 
enter  judgment  on  the  bond  until  three  years  after  the 
marriage,  when  he  was  insolvent,  though  they  regis- 
tered the  warrant  of  attorney.  Held,  that  the  cove- 
nant did  not  apply  to  the  legacies  recited  in  the  arti- 
cles, and  therefore  the  trustees  were  not  guilty  of  a 
breach  of  trust  in  paying  them  to  the  husband. 
Machen  v.  Hogan,  14  Ir.  Gh.  Rep.  285,  R. 

Held  also,  that,  as  the  husband  had  no  land  on 
which  the  judgment  could  be  attached,  the  trustees 
were  not  guilty  of  a  breach  of  trust  by  not  entering 
the  judgment  forthwith,    lb. 

Parties  to  suit  for  breach  oftmsi.']  The  trustees 
of  a  settled  fund  committed  a  breach  of  trust  by  pav- 
ing over  the  whole  to  the  tenant  for  life.  Hdd-X^ 
a  suit  brought  by  the  cestui  que  trust  in  remainder 
against  the  trustees,  for  the  recovery  of  the  trust  fimd 
— that  the  representatives  of  the  tenant  for  life  were 
necessary  parties.  Burrowes  v.  O^Brien,  9  Ir.  Jnr. 
N.  S.  23,  R 

— ♦ — 
TURBARY. 

A  reservation  of  turbary  is  not  repugnant  to  a 
grant  of  bog.  Beere  v.  Fleming,  9  Ir.  Jnr.  N.  S. 
44,  Exch.  Ch. 

A  reservation  of  turbary  is  only  a  reservation  of  a 
profit  a  prendre,  and  the  Statute  of  Limitations,  3  & 
4  Wm.  4,  c  27,  does  not  apply  in  such  a  case.    Ih^ 
♦  ■' 
VENDOR  AND  PURCHASER. 

Conditions  of  sale.^  A  condition  of  sale  pro- 
vided **  that  the  purchaser  shall  not  be  at  liberty  to 
require  any  evidence  of  the  title  of  the  lessors  in  the 
said  lease,  or  any  of  them,  or  object,  by  reason  of  in- 
cumbrances, if  any,  affecting  the  title  of  such  lessors; 
nor  require  the  production  of  any  title-deeds  connected 
with  the  premises,  prior  to,  or  of  previous  date  to  the 
said  lease,  but  shall  admit  that  said  lease  has  been  duly 
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executed  and  acknowledged  by  all  the  parties  thereto  ^ 
and  be  satisfied  with  the  same  being  handed  over  to 
them,  and  the  title  dednced  therefrom  to  the  owners." 
Held  that  this  condition  did  not  preclude  the  purchaser 
rejecting  the  title  on  the  ground  of  objections  to  the 
lessor's  title.  Jiusgrave  v.  M'OuUagh,  14  Ir.  Ch. 
Rep.  496,  Oh. 

Lessees  for  lives  renewable  for  ever,  granted  to  L, 
bis  heirs  and  assigns,  at  a  rent  L's  description  did 
not  answer  the  description  of  a  lease  for  ever.    lb. 


WARRANT  OP  ATTORNEY. 
Aa  to  filing  within  twenty-one  days^  under  20  it  21 
VkL  c  60,  «.  ^34.]  A  gives  B  a  warrant  of  attor- 
ney to  oonfoss  judgment,  which  is  not  filed  as  required 
bj  slat  20  &  21  Vict  c  60,  s.  334,  but  within 
twenty-one  days  after  the  execution  of  the  warrant 
judgment  is  marked,  and  the  judgment  registered  under 
atat  7  &  8  Vic.  c.  90.  The  amount  of  the  debt  having 
been  levied  by  sale  of  A's  goods  under  a  writ  of  ^  fa. 
issued  on  the  judgment  so  marked,  and  A.  having  subse- 
quently become  bankrupt,  H«^(per  Hayes  and  O'Brien, 
JJ.,)  that  an  action  would  not  Ue  sgainst  B  at  the  suit 
of  his  assignees  h}  reason  of  the  sale,  either  in  the 
fbnn  of  trespass,  trover,  detinue,  or  money  had  and 
recMved;  and  (per  Fitzgerald,  J.,)  that  it  would  not 
lie  in  the  form  of  trespass,  trover,  or  detinue,  but 
wonld  lie  in  the  form  of  money  had  and  received  to 
the  use  of  the  assignees.  Murphy  v.  Keeffe^  9  Ir 
Jnr.  N.  S.  123,  Q.  B. 

— >— 
WAY. 

A  lease  dated  June,  1848,  and  made  in  pur* 
ananoe  of  an  agreement  made  in  1802,  demised 
certain  premises,  **with  the  rights,  members,  and 
appurienancea  thereunto  belonging,  or  in  anywise 
appertaining."  Evidence  was  given  of  the  enjoyment 
of  a  right  of  way,  by  the  occupiers  of  the  demised 
premises  over  the  premises  of  the  lessor,  under  whom 
the  defendants  claimed,  for  more  than  forty  years  be- 
fore action  brought,  and  that  the  right  of  way  in  ques- 
tion was  essential  to  the  enjoyment  of  the  demised 
prenuses.  Htid^  that  there  was  no  unity  of  posses- 
don  of  the  dominant  and  servient  tenements  in  the 
lessor,  upon  the  grant  of  the  lease  of  1848,  snfllcient 
to  extinguish  the  right  of  way.  Kavanagh  ▼.  the 
Coal  Mining  Company  of  Irdand  (lAmitedX  14  Ir. 
C.  L.  Rep.  82,  Q.  B. 

Held  also,  that  the  right  of  way,  being  essential 
to  the  benefidal  enjoyment  of  the  demised  premises, 
passed  nnder  the  word  ^  appurtenances**'    IIk 


WILFUL  DEFAULT. 
The  rule  of  pleading,  which,  in  order  to  justify  an 
aooonnt  of  wilful  default  agunst  a  land  agent,  reqnues 
some  instance  of  such  default  to  be  charged  in  the  pe- 
tition, and  proved  at  the  hearinj^  is  not  satisfied  by 
the  petition  containing  a  reference  to  aoconnts  fur- 
nifdied  by  the  agent,  which  shew  remistton  of  rents 
by  the  agent,  even  though  there  beevidencetoahew  that 
such  remission  was  wrongful  PemnefaiAer  ▼•  Bolton^ 
14  Ir.  Ch.  Rep.  535,  Ch.  Appw ;  a.  a  8  Ir.  Jnr.  N.S. 
221. 


WILL  (CONSTRUCTION). 

A  testator,  being  seised  of  the  knds  of  A,  B,  C, 
and  D,  under  a  lease,  by  his  will,  after  reciting  that 
he  was  possessed  of  a  lease  for  lives  renewable  for 
ever  of  certain  lands,  which  lands  were  denominated 
A,  B,  and  G,  directed  that  the  aforesaid  lands  should, 
as  soon  after  his  decease  as  possible,  be  sold,  and,  af- 
ter payment  of  his  just  debts,  be  equally  divided  be- 
tween J.  W.  and  S.  L,  as  tenants  in  common,  and 
not  as  jomt  tenants.  He  then  specified  the  debts 
'*  affecting  those  lands,^'  and  after  certain  legscies, 
appointed  J.  W.  residuary  legatee  of  all  his  real  and 
personal  estate  and  effects.  The  specified  debts  were 
judgment-debts,  which  had  been  registered  as  mort- 
gages against  all  the  lauds  comprised  in  the  lease. 
Hdd^  that  the  hinds  of  D.  were  included  in  the  specie 
fie  devise.  Weti  v.  Lawday,  14  Ir.  Ch.  Rep.  209, 
R«  (confirmed  on  appeal,  14  Ir.  Ch.  Rep.  340). 

A  testator  bequeathed  pecuniary  legacies  to  each  of 
his  children,  some  of  whom  were  minors,  and  be  be- 
queathed the  residue  of  his  property,  after  payment  of 
all  his  just  debts,  and  funenJ  and  testamentary  ex- 
penses, and  the  several  legacies  bequeathed  by  his 
will,  to  be  equally  divided  between  all  his  said  sons 
and  daughters,  and  he  directed  that  the  'interest  of 
the  legacies  "  thereby  |;iven  to  such  of  his  children  as 
should  not  be  of  age  at  the  time  of  hb  decease,  should 
be  paid  to  his  wife,  to  be  applied  by  her  for  and  to- 
wards their  maintenance  and  education.  Held,  that 
the  interest  of  the  respective  shares  of  the  residue,  as 
well  as  that  of  the  residuary  legacies,  was  applicable 
to  the  maintenance  of  the  minor  children.  Ouinnese 
7.  Ouinnese,  14  Ir.  Ch.  Rep.  219,  R. 

Bequest  of ''  all  my  right  and  title  to  my  property 
in  the  town  of  R,  namely,  my  dwelling-house  and 
household  furniture,  and  all  things  therein,  especially 
my  car,  horse,  and  covered  and  side  cars."  Held, 
that  bank  notes,  known  by  the  testator  to  be  m  the 
house  at  the  time  the  will  was  made,  passed  to  the 
legatees.  Mahony  v.  Donovan,  14  Ir.  Ch.  Rep. 
262,  R.;  (confirmed  on  appeal,  14  Ir.  Ch.  Rep.  388.) 

A  testator  bequeathed  real  estate  to  trustees,  in 
trust,  by  and  out  of  the  annual  rents,  issues,  and 
profits,  to  pay  off  and  satisfy  the  several  incumbrances 
which  should,  at  the  time  of  his  death,  remain  really 
and  truly  affecting,  or  liens  upon,  the  same  or  any 
part  thereof;  and  also  all  such  of  his  proper  debts  by 
himself  contracted,  and  of  his  legacies,  as  his  personal 
estate,  thereafter  for  that  purpose  bequeathed,  should 
or  might  be  insufficient  to  satisfy;  and  after  payment 
and  satisfaction  of  all  such  incumbrances,  debts,  and 
legacies,  to  the  use  of  his  second  son,  B,  for  life, 
without  impeachment  of  waste;  remainder  to  his  first 
and  other  sons  in  tail;  remainder  to  his  eldest  son, 
A,  for  life ;  remainder  to  his  first  and  other  sons  in 
tail;  remainder  to  his  daughters,  as  tenants  in  com- 
mon in  fee.  He  directed  that  his  son  B  should  re- 
ceive £200  a  year  out  of  the  rents  for  his  suppport, 
to  be  increased,  on  his  attaining  the  ages  of  sixteen 
and  eighteen,  to  £300  and  £400;  and  he  directed 
his  debts  and  younger  children*s  fortunes  to  be  paid 
out  of  his  personal  estate;  and,  if  it  should  be  insuffi- 
cient, that  the  residue  should  be  paid  out  of  the  sav- 
ings of  the  estate  devised  to  B,  and  not  by  sale  or 
mortgage  theieoC      A  leaaing  power  was  given  to 
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A  and  B,  when  aet  sally  seised.     Portions  for  the  tes-    G.  married  sad  died  in  |ho  Hfe  of  A*^  if  bo  died  on- 
tator's  daoghters  were  charged  on  the  estates,  and    married,  ieavii^  L.  sorviving.     ^eUr— That  G.'s 
the  debts  were  directed  to  be  paid  bj  the  penonal  es*   sonal  representative  was  enUtled  to  a  moiety  of 


tate,  the  surplus  of  which  was  to  be  laid  oat  in  the 
purchase  of  real  estate,  whicSi  was  to  be  settled  in 
strict  settlement  on  A  for  life,  to  whom  he  devised 
the  residue  of  his  property.  B,  who  was  a  minor  at 
the  testator's  death,  and  was  made  a  ward  of  Court, 
received,  under  orders  of  the  Lord  Chancellor,  Bmns 
exceeding  the  allowance  directed  by  the  wiU  to  be  paid 
to  him  during  his  minority.  HM — That  the  incum- 
brances were  charged  on  the  annual  rents  of  the  e^- 
tate  devised  to  B.,  and  not  on  the  tuberitaace.  Ckuk* 
morris  v.  Clanmorris,  14  Ir.  Ch.  Rep.  4^0.     R 

HM  also — That  in  a  suit  by  the  representative  of 
B.  to  be  recouped  out  of  the  personal  estate  for  pay- 
ment of  incumbrances,  the  inheritor,  who  was  a  party 
and  made  a  similar  claim,  conk)  not  have  credit  &ir 
the  sums  overpaid  to  B.  by  way  of  maintenance 
against  the  petitioner.     lb. 

Testator  by  his  will  directed  as  follows:— -**  I  di- 
rect all  my  just  debts  to  be  paid  by  my  execotora  and 
trustees  hereinafter  named,  whom  I  also  direct  to  pay 
the  following  legacies,"  (which  amounted  to  £800)— 
'*  And  as  to  taiy  freehold  estate  of  D.,  in  the  King's 
County,  I  devise  and  bequeath  same  to  P.  O'S.  and 
T.  D.  O'F.,  whom  I  hereby  nominate,  constitute,  and 
appoint  executors  of  this  my  will  upon  the  trusts  " 
(therein  mentioned;  and  as  to  his  household  furniture 
and  other  effects)  **  My  will  is,  and  I  order  and  direct 
my  said  executors  to  sell  same  by  auction,  and  ont  of 
the  funds  to  be  realised  thereby,  and  also  with  the 
debts  and  costs  due  to  me,  when  colleoted,  to  pay  th^ 
several  pecuniary  legacies  hereinbefore  beqnea^ed  by 
me."  The  creditors  of  testator  having  been  paid  out 
of  the  personal  estate,  which  was  insufficient  to  pay 
them  and  the  legatees,  it  was  contended  that  the  pe« 
cuniiry  legatees  were  entitled-  to  have  the  assets  mar? 
shalled  in  their  favour  as  against  the  deviiees,  ao(| 
that  the  debts  were  well  charged  on  the  realty.  Htkf 
— That  the  real  estate  was  charged  in  aid  of,  but  not 
in  exoneration  of,  the  personalty,  and  that  the  perso- 
nal estate  was  the  primary  fund  for  the  paymeai  of 
the  debts.  Lester  v.  0*SnUivan,  9  If*  Jar^  K& 
242.    Master  Litton, 


A  testatrix  being  seised  of  real  estate  made  lier.  be  paU  ta  tbBm<on.tbpir,mfM:nfge,  bn(  in  case  any  of 


will,  dated  the  1 0th  day  of  May,  1849,  and  thereby 
did  **  give  and  bequeath  to  her  brother-in-law.  A., 
everything  she  might  die  possessed  of,  with,  the  ex- 
ception of  her  furniture,  and  appointed  him  her  sole 
executor  and  residuary  legatee.'^  JJsM— -That  the 
real  estate  passed  to  A.  under  the  wUL  In  fv  Offle$* 
esfoto,  14  Ir.  Ch.  Rep.  311.     L.E«C. 

J.  having  three  nnmarried  daughters,  A.  L.  andC., 
bequeathed  to  A.  and  L.  £20^  each,  and  to.  C. 
£2,500,  to  be  invested  for  their  beneftK,'and  there,  to. 
remain  until  their  day  of  marriage;  and  in  case  one 
or  more  of  bis  said  daughters  should  die  before  hf  r 
marriage,  then  the  portion  or  portions  of  her  eo  dyii^^ 
should  go  to  and  be  divided  between  bis  snrtiving 
daughtere,  share  and  share  alike;  and  if  only  one 
should  survive,  then  to  said  one  daughter;  and  ifuall 


share.    In  re  JaciuonU  trusts,  lA  Ix.  GL  Rep^  472. 
Ch«  Ap. 

A  t^tatrix  devised  real  estate  to  trustees  in  tnut 
for  J.  F.  for  life,  remainder  to  his  first  and  eveiy 
Other  son  in  tail  malfw  with  sav«i»I  remainders  oVer; 
$Mi  she  devised  tbe  resi4n^.  of  her  property  to  X  F. 
By.a  codicil,  ^Sl^  r^^itt^g.  thai)  she  had  by  her  will 
limited  her  estates  to  tro^tees  upon  trust  for  the  oae 
of  J.  F.,  with  remainder  to  liis  issue  in  tail,  and  di- 
vers reminders  over;  and  that  since  the  makmgof 
her  will  J.  F.  had  died,  leaving  tin  only  ehild»  A.  F., 
who  under  the  will  would,  as  she  beKeved,  take  an 
estate  tall  on  her  death,  the  testatrix  deckied  it  to 
be  her  will  that  the  said  A.  F.  should  net  become  ea* 
titled  to  or  take  the  estate  so  limited  to  him  until  he 
should  have  attained  the  age  of  twenty-three  years; 
and  she  bequeathed  a  portion  of  the  aecnmuhitions  of 
the  rents  to  J.  F.'s  sister,  anc(  directed  that  she  should 
succeed  to  the  estates  next  m  renwiiider  after  the  hot 
remainder  in  the  will.  HM — ^That  A.  F.  took  a 
vested  estate  at  the  death  of  the  testatrix,  and  was 
entitled  to  the  rents  from  that  period*  Bumk  ?. 
Frend,  14  Ir.  Ch.  Rep.  27,  R. 

Testator  by  his  will  devised  and  bequeathed  Ids  in- 
tei^est  in  hb  freehold  and  chattel  proper^  to  his 
grandson,  J.  C. ;  ''  but  in  case  mj  said  graiidson,  J. 
C.,  should  happen  to  die  before  he  attains  the  age  of 
twenty-one  or  manied,"  then  over.  HM  (reverrisg 
the  decbion  of  a  judge  of  the  Landed  EsUtes  Court) 
thst  "  or  "  should  be  read  ^and,"  and  that  J.  C.  had 
acquised  an  absqlute  estate  having  attained  twenty- 
one,  though  be  had  not  been  marri^  In  re.  Cle^^* 
eH(U0,  14  Ir,.  Ch.  Rep.  70;  a.c.  6  Ir.  J^r.  K^  S,  21, 
Ch.  Ap. 

A  testator  bevieath^  nuuiej2S.l^nt.on  mortgage  to 
A.  for  lifi^  witb  rwainder.  to;  hi^>  *'  fifst  and  other 
aons.7  Thp.  willi  alsp  fiontaiafKi  devises  of  fee^inp)e, 
freehold,  andtdiattel  hmds  to  thafirs^  and  other  sons 
of  A»  suooeasivelj,.  UM^TbfX^  the.first  son  of  A. 
Uxok  the  wholQ  mp^i^  noi^  absolutelyr  In  n 
SUmdw^  fmoTi,  Mrlr.  Oh.  R^.  98,  R. 

L^gaokia  were,  beqvftfithfd  ta  A^  B«  C.  and  D.,  to 


them  fflaKiiedw.ithw^.thexo^f»entoCtheir  mpther,then 
agift.Qver.  to  tV»  othei^;  ''an4  if, any. Qf  them  should 
die  unmarried,  or  marry  without  aoch,  consent,  ti^n 
the  a«m.aa.b9qneatl^}8h9ul4(gq.aiid,|)^paidtotbe 
sorrivoQ.  or  auirviwr.  o(  tb^,"  At  married  with 
consent^  and  dying  left  B<.C.  a^al}^  sjuryivif^,  idio 
all  died  unmarried.  HM^That  A.'a  personal  repre- 
sentative was  entitled  to  the  three  several  legacies, 
and  that  the  mwds  "sppvivoirf  ©r  sa^ivor**  in  the  will 
touji^itdberead.^'othersoji^otb^,''  M'Bl^y^^wm- 
1^  9  ir^  Jnr.  ^.S.  122,  Ch.  Ap. 

Ibsfiator,  by  wiU,44tf|4  &th  Potf^lter*  1897^  Sf^^ 
and:  b«}ueaAhed/'rto.  b|&  4^ff^  <^^^H^  M^^-».^ 
his  eslateaJn,  .th#,,l^^  of  Newg^iiep,)  fof;  and  doriag 
the  teim  of  heft  natatal  lif^  ^itfi  rem^(|r:  tp  his 
grendsoD*  D*  8*  a^d^  the.  hjwf;  n^  of  hi?,  boqy.^ 


his  said  daughters  should  die  before  their  maniage,  i  Un^thfr  l6thJaQ^  }8Q8^  he,  n^94^-a).co4^  '*W^^ 
then  their  said  portions  should  be  divided  between  all   he  did  thereby, aane;i;. to.  hisyihip^p.  wittt"  Wbevebj  be 
hia  sons.    Testator  had  also  three  fnanied  da^gbteia.    bequeathed  to  bis'  wife  during  her  natural 'lif<^tbs 

I 


Wai,  CtmHructiafii]  LAW  AND  EQUITY  INDEX.  {1^ UU  Consiruetion      455 


l«nd8  of  N.  O.,  remaioder  to  his  daaghter,  M.  S.,  and 
after  her  death  to  her  grandson,  D.  S.,  omitting  the 
words  ••  heirs  male  of  his  body.**  f/«W— That  the 
esUte  tail  given  bj  the  will  was  not  cnt  down  to  a 
life  estate  by  the  codicil  Hunt  v.  SnM,  9  Jr.  Jar. 
N.a  139,  Exch. 

A  will,  among  other  devises,  contained  the  follow- 
ing—** I  leave  my  third  ^,  M.  T^  the  Jai|ds  of  G. 
for  ever,  bat  in  case  he  shoald  die  anmarried  or  witti- 
oot  leaving  lawfnl  issae,  in  that  case  he  may  will  one- 
half  of  it  as  he  pleases,  and  the  other  half  to  go  share 
and  share  alike  between  my  surviving  sons  and  their 
families,  as  my  execotors  may  think  most  wanting  it^ 
At  the  end  of  the  will  was  the  following  clanse— 
'*  All  the  beqaesta  i^ven  my  son  B.,  my  grandson  M., 
and  also  my  other  three  sons,  M.  C.  and  H.,  of  my 
property,  no  part  of  it  shall  or  will  be  liable,  or  pay 
any  debt  they  may  contract,  nor  sell  or  mortgage 
aame,  bat  always  go  in  the  mate  line  free  of  any  debt 
of  theu^."    HcW— That  the  two  clansds  mast  be 
read  together  and  constrned  as  one  disposition;  and 
that  tf .  T.  took  an  estate  tail  and  not  an  estate  in  fee 
defeasible,  in  the  event  specified  of  the.  devisee  dying 
withoat  leaving  lawfol  iasae  living  at  Bis  death,     tn 
T€  Meredith  Thampatm,  9  Ir.  Jar.  KS.  193;  s.c.  \t 
Ir.  Ch.  Rep.  517,  L.  R  a 

An  estate  pur  ca/Are  vie'wM  devised  to  trustees  to 
permit -E.,  testator's  eldest  son,  to  have  the  use  of 
same  for  his  life,  and  after  tiis  death  to  permit  the 
fret  and  other  sons  of  said  £•  to  receive  and  have  the 
profits  for  their  lives,  the  eldest  to  be  always  prefer- 
red before  the  yoongest,  and  oti  failnre  of  issue  male 
of  said  E.,  remainder  to  testator's  second  and  other 
sons  in  toil  male,  remainder  to  testator's  right  heirs. 
Held — ^That  the  limitotion  of  the  life  estot'es  was  pre- 
cise and  clear;  and  that  the  words,  '*on  failure  of  is- 
soe,"  could  not  be  imported  from  where  they  stood' 
10  the  will,  so  as  tor  create  an  estotla  toil  to  the  preju- 
dice of  the  life  estates;  and  that  the  words  **  issue ^ 
or  **  children  "  not  being  used,  it  did  not  come  within 
the  rule  of  Boddy  v.  FitxgeroUL  Burke  v.  TuUy,  9 
Ir.  Jur.N.S.344,.Clh. 

Meaning  of  word  **&«««."]     A  testator  direct^* 
the  interest  of  the  residue  of  his  property  to  be  paid 
to  bis  three  anrviviBg  daugfiters  and  his  son-in-law, 
the  husband  of  his  deoeased  daughter  A*. ;  and  as  to 
the  principal  sum,  he  directed  that  the  saine  should' 
be  vested  (snl^ect  to  eertain  beq[oests)  for  the  issue  of 
his  late  daughter  A.  and  the  issue  of  iiis  other  three 
daughters,  so  that  after  the  decease  of  each  of  his  re- 
spective daughters  who  should  die  and  leave  liny  issue 
that  such  issue  which  aaid  daughtecs  should  leave 
shoald  be  entitled  to  receive  the  share  of  the  interest 
of  the  property  which  his,  her,  or  their  mother  re- 
spectively would  b9  entitled  to  receive,  and  that  the 
principal  should  be  disposed  of  and  given  to  such  is-' 
aoe  of  his  daughters  respectively,  share  and  share 
aHke,  on  their  sespectively  attaining  the  age  of  twen- 
ty-one years;  or  if  fisnule  issae,  on  their  attaining 
such  age  or  marriage,  with  consent  of  their  guardians 
thereinafter  mentioned:  and  if  anytof  his  said  daugh 
t^s  should  happen  to  4)^  withoati  leaving  any  issue, 
then  that  ths^  share  of  interest  whioh  satd'dan^ter  so 
dying,  would  be  entitled  to  should  go  the  issue  of  his 


surviving  daughters  and 'the  issue  of  his  deceased 
daughter  A.;  and  the  share  of  the  principal  sum 
whereon  the  same  arose  should  go  to  the  child  or  chil- 
dren of  his  said  daughters;  and  if  any  of  his  daugh- 
ters should  die  leaving  children,  and  any  of  them 
should  die  before  being  entitled  to  receive  his  propor- 
tion, the  surviving  child  or  children,  the  issue  of  such 
dAuf^hter  so  dying  should  deceive  it;  and  he  appointed 
guardians  to  his  said  grandchildran.  Black  v*  Camp- 
bell,  14  Ir.  Ch.  Rep.  92,  R. 

A  bequest  to  several  legatees  whose  legtiekv  were 
unequal,  **  to  be  equally  divided  between  them  in  pro- 
portfon  to  their  legacies,"  thereinbefore  gf^en  ib^iiL 
Beldy  on  tKe  ^ntext  and  general  sohene  of  dM  will, 
that  the  divisioii  should  be  in  proportion  ta  the  legii- 
'cSe».     Talbot  y^,  Oordtm,  14  Ir.  Ch.  Rep.  397. 

^eid  also,  that  in  ascertoining  the  propertionh  ti  le- 
gkcy  bequeathed  to  one  of  the  legatees  by  a  snbsd- 
qOdQt  codicH  shoulcf  fce  taken  inta  aoeonat.    Ik  . 

That  totdjor  nneertaintif.']  A.  K.,  by  will  be  r- 
fDg^dAtethe  12th  February  1862,  bequeathed  to  F. 
^  KHX  and  £.  hib  wtf<ft,  aH  her  property,  **  trusting  to 
'  their  croHftaUe  and  pious  recolleetion  of  the  epiritnal 
'  ftxHt&of  me  and  mlne.'^  On  behalf  of  the  Crown  it 
was  contended  that  this  was  a  valid  disposition  of  the 
pro^ny  for  dlaritabl^  purposes,  and  that  a  sofaeMe 
sfaotiid  bd  settted  by  the  Court  for  that  purpose.  By 
the  next  of  km  it  was  insisted  that  ibe  trust  was  nn- 
eertohi  and  void,  /felt/— 'That  the  trust  was  void 
for  uneertlainty,  and  that  the  next  of  kin  was  entitled 
thereto.  M'OarAy  v.  The  Attorney- Oettered,  9  if. 
Jdr.  K.S.  4,  Mlister  Litton. 

MevocaHoriJ]  A  testator  bequeathed  £  1 0,000among 
ills' younger  childi^n,' and  his  household  fornitnre  and 
live  and  dbad  stbck  to  such  of  his  daughters  who 
shottid  attain  twenty-one;  and  he  bequeathed  other 
portions  of  His  property,  real  and  personal,  tb  his  cbiS- 
dkien,  and  the  residue  of  his  property  to  his  daughters. 
tie  made  rcckficit  tb  hie  will,  commencing  thus: — 
**  Codicil  to  my  \^ii\  of  the,  &&     Four  of  my  oMI- 
dren  having  died  ante  the  execution  of  said  wiH,  I 
alter  the  dlspositioh  of  my  property  as  follows."     He 
bequeathed' £4000  each  to  his  three  snrvlving  daugh- 
ters, add  In  case  of  one  dying  unmarried;  her  portion 
to  go  to  the  survivors;  but  in  the  event  of  more  than 
one  dying  unmarried,  her  portion-  to  go  among  his 
sons,  as 'he  was  of  opinion  that  £6000  was  a  sufficient 
portion  for  any  girl:  and  he  bequeathed'  to  his'tW<i 
sdrvtving  sons  the  remainder  of  his  property  in  equal 
proportions  of  whatever  kind  it -might  oonsist  at  the 
tipie  of  his  death;     He  gave  certain  directions  as  to 
the  management  of  mills  which  he-  held- in  partn^T- 
ship,  d^sed'  His  property  over  in  tlie  event  of  his 
sons  dying  wtthout'  issue,  and  appointed  execntbra  of 
[  the'  codicil,  as  of ''  hfs  last  will  alid  testaifient.*'  Held 
that  the  bequest  of  the  household  furniture,  &c.  in  the 
wiH  was  not  revoked  by  the  codicil*.     PiUworih  v. 
Mbaa,  14  Ir.  Ch.  Rep  163,  R 

The  intention  to*  i-evoke  in  a  codicil  must  be  as 
clearly  expressed  as  the  intention  to  devise  in  the 
will,  otherwise  the  codicil  will  not  operate  aa  a  revo- 
'  cation.  A  d6abr,  however  reasonable,  is  not  suffi- 
cient if  the  two  iti^t^amenu  are  noc  absolutely'  ineoa- 
sistent.     IB, 
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PASSED  IN  THE  SESSION  1864,  AND  27  &  28  VICTORIA. 


N.B.  The  Statutes  relating  to  Irdand  only  are  printed  inJvXU 


CAP-  I. 
An  Acl  to  aathoriza  the  Inclosore  of  certain  Lands 
in  parsnance  of  a  Report  of  the  Indosore  Gommia- 
Bionen  for  England  and  Wales. 

[18th  March,  1864.] 

CAP.  11. 
An  Act  to  enable  the  Right  Hononrable  Six  John 
Laird  Hair  Lawrence  to  receive  the  fail  Benefit 
of  the  Salary  of  Governor  General  of  Indian  not- 
witbatanding  bis  being  in  receipt  of  an  Annuity 
granted  to  him  by  the  East  India  Company. 

[18th  Marchy  1864.] 

CAP.  IIL 
An  Act  for  pnnbhing  Mutiny  and  Desertion,  and  for 
the  better  Payment  of  the  Army  and  their  Qaar- 
.     ten.  [i8th  Jfarc^  1864.] 


CAP.  IV. 
An  Act  for  the  Regulation  of  Her  Majesty^s  Royal 
Marine  Forces  while  on  Shore. 

[18th  March,  1864.] 

CAP.  V. 

An  Act  to  apply  the  Sum  of  Five  hundred  and 
eighty-four  thousand  six  hundred  and  fifty  Pounds 
out  of  the  Consolidated  Fund  to  the  Service  of  the 
Year  ending  the  Thirty-first  Day  of  March  One 
thousand  eight  hundred  and  sixty-four. 

'     [18th  March,  1864.] 

CAP.  VL 

An  Act  to  apply  the  Sum  of  Four  million  ^ye  hundred 
thousand  Pounds  out  of  the  Consolidated  Fund  to 


the  Service  of  the  Year  One  thousand  eight  hundred 
and  sixty-four.  [18th  March,  1864.] 

CAP.  VII. 
An  Act  to  amend  the  Law  relating  to  Bills  of  Ux- 
change  and  Promissory  Notes  in  Ireland. 

[28th  AprU,  1864.] 
9  (?.  4,  c  24, 

Sec.  1.  Notaries  in  Irdand  not  required  to  keep  their 
offices  open  from  6  <o  9  d^clock  in  the  eve- 
ning. 
2.  Notaries  in  Irdand  not  regmred  to  attend^ 
after  6  6*clock  in  the  afternoon  to  receive 
payment  of  any  bill  or  note. 

'  Whereas  an  Act  was  passed  in  the  ninth  year  of 
the  reign  of  King  George  the  Fourth,  chapter  twenty- 
four,  intituled  An  Act  to  repeal  certain  Acts^  and  to 
consolidate  and  amend  the  Laws  rdating  to  Bills  of 
Exchange  and  Promissory  Notes  in  Ireland:  And 
whereas  it  is  expedient  that  the  sdd  Act  should  be 
amended,  so  far  as  relates  to  the  hours  thereby  pre- 
scribed for  keeping  open  the  ofiices  of  public  notaries 
In  Irdand:*  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritunl  and  temporal,  and  com- 
mons in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act  so  much 
of  the  said  Act  of  the  ninth  year  of  King  Oeorge  the 
Fourth,  chapter  twenty-four,  as  requires  that  all  pub- 
lic notaries  practising  in  Irdand  shall  keep  their  of- 
fices open  fh>m  six  of  the  clock  in  the  afternoon  until 
nine  of  the  clock  in  the  evening  of  any  day,  shall  be 
and  the  same  is  hereby  repealed. 

2.  From  and  after  the  passing  of  this  Act,  it  shall 


2 


APPENDIX— STATUTES  27  &  28  VICTORIA. 


not  be  neceasary  for  any  notary  poblic  in  Irdandy  or 
any  person  for  him,  at  his  honse  or  office,  to  be  in 
attendance  after  the  honr  of  six  of  the  clock  in  the 
afternoon  of  any  day,  in  order  to  receive  payment  of 
any  bill  or  note;  bat  every  such  bill  or  note  whereof 
payment  shall  not  be  made  or  doly  or  legally  tendered 
at  or  before  such  honr  of  six  of  the  clock  in  the  after- 
noon shall  be  considered  to  be  and  shall  be  disho- 
noured, to  all  intents  and  porposes;  and  thereupon 
such  notary  public  shall  and  may  note  or  protest  the 
same  for  non-payment,  any  law,  statute,  or  usage  to 
the  contrary  notwithstanding. 


CAP.  VIII. 
An  Act  to  amend  the  Laws  relating  to  Conveyancers, 
Special  Pleaders,  and  Draughtsmen  in  Equity  prac- 
tising in  Ireland.  [28th  April,  1864.] 

Sec   1.  Commencement  of  Act, 

2.  Commissioners  of  Inland  Revenue  not  to  grant 

certificates  to  persons  herein  mentioned,  ex- 
cept  On  their  depositing  an  order  Jrom 
benchers  of  King's  Inns  autkorizing  the 
same, 

3.  Penalty  on  persons  acting  as  attorneys,  ^-c, 

unless  qualified  as  herein  provided. 

•  WuBREAS  it  IS  expedient  to  amend  the  laws  relating 
to  conveyancers,  special  pleaders,  and  draughtsmen  in 
equity  practising  In  Ireland,  in  the  manner  herein- 
after mentioned:'  Be  it  therefore  enacted  by  the 
Queen's  jjoost  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  This  Act  shall  commence  and  take  efPect  on  and 
from  the  fifth  day  of  February,  one  thousand  eight 
hundred  and  sixty-five. 

2.  From  and  after  the  commencement  of  this  Act, 
it  shall  not  be  lawful  for  the  commissioners  of  inland 
revenue  or  any  of  their  officers  to  grant  ir  issue  to  any 
person  any  such  stamped  certificate  as  is  required  to 
be  taken  out  by  every  person  in  Ireland  who,  in  the 
character  of  a  conveyancer,  special  pleader,  draughts- 
man in  equity,  or  otherwise,  shall,  for  or  in  expecta- 
tion  of  any  fee,  gain,  or  reward,  draw  or  prepare  any 
conveyance  of,  or  deed  or  instrument  relating  to  any 
estate  or  property,  real  or  personal,  or  any  other  deed 
or  contract  whatever,  or  any  pleadings  or  proceedings 
in  any  court  of  law  or  equity,  unless  and  until  such 
person  shall  have  left  with  the  said  commissioners  or 
their  proper  officers  an  order  of  the  benchers  of  the 
honourable  Sociuty  of  King'^s  Inns  at  Dublin,  granting 
him  permission  to  take  out  such  stamped  certificate, 
or  a  copy  of  such  order,  certified  under  the  hand  of 
their  treasurer,  sub-treasurer,  or  clerk;  and  the  said 
benchers,  before  they  shall  issue  any  such  order,  shall 
satisfy  themselves  of  the  qualification  and  fitness 
of  the  person  applying  therefor,  and  they  shall  prepare 
rules  for  the  purpose  of  defining  what  qualification 
shall  be  required  for  such  order:  provided  always,  that 
such  order  or  copy  of  such  order,  certified  as  afore- 
said, once  granted  by  the  said  benchers  to  any  such 
conveyancer,  special  pleader,  or  draughtsman  in  equity, 
shall  be  held  to  be  good  and  valid  for  the  purposes  of 
this  Act  unti!  the  same  shall  have  been  revoked  for 


misconduct  by  the  said  benchers,  which  they  are 
hereby  authorized  to  do;  and  in  case  amy  Boch  order 
shall  have  been  so  revoked  by  the  said  benchers,  thej 
shall  transmit  to  the  commissioners  of  inland  revenae, 
certified  as  aforesaid,  a  notice  that  such  person  is  no 
longer  entitled  to  such  order,  and  that  the  same  has 
been  revoked  accordingly:  provided  also  that  every 
conveyancer,  special  pleader,  and  draughtsman  in 
equity  who  on  the  eleventh  day  oi  January  am  thoa- 
sand  eight  hundred  and  sixty-four  was  legally  qnali- 
fied  and  acting  as  such  shall  be  deemed  a  qasdified 
and  fit  person,  and  as  such  entitled  to  an  order  of  the 
said  benchers  to  take  out  his  stamped  certificate,  on- 
less  the  contrary  shall  be  shown  to  the  satisfaction  of 
the  said  benchers. 

3.  Every  person  who  shall,  for  or  in  expectation  of 
any  fee,  gain,  or  reward,  in  anywise  act  or  practise  as 
a  conveyancer,  special  pleader,  or  draaghtaman  in 
equity  in  Ireland,  without  being  duly  qualified  to  act 
and  practise  as  herein  provided,  other  than  and  except 
barristcrs-at-Iaw,  and  also  solicitors,  attoniies,  proc- 
tors, or  notaries,  and  other  than  and  except  officers  in 
the  public  service  of  the  state  drawing  or  preparing 
official  instrnments  applicable  to  their  respective  of- 
fices, shall  forfeit  and  pay  for  every  such  offence  a 
sum  not  exceeding  twenty  pounds  nor  less  than  five 
pounds,  to  any  person  who  shall  sue  or  prosecute  for 
the  same,  either  by  action  in  any  of  her  Majesty's 
superior  courts  of  common  law  at  Dublin  or  before  the 
chairman  in  the  civil  bill  court  at  quarter  sessions,  or 
before  any  court  of  petty  sessions  in  Ireland,  under 
the  provisions  of  the  Acts  relating  to  summary  jnris- 
diction  in  Ireland  or  any  of  them:  provided  always 
that  no  conveyance,  deed,  or  instmment  merely  trans- 
ferring any  shares  or  stock  in  any  public  compaDy, 
and  in  which  there  shall  be  no  trust  or  limitation  of 
the  said  shares  or  stock,  shall  be  deemed  a  convey- 
ance, deed,  or  instrument  within  the  meaning  of  this 
Act. 


CAP.  IX. 
An  Act  to  allow  the  making  of  Malt  Duty  free  to  be 
need  in  feeding  Animals. 

[28th  Apra,  1864.] 

Sec  1.  MaU  may  be  made  and  usedjree  of  duty  in 
the  feeding  of  animals^  if  mixed  wUh  Un- 
seed, 4rc* 
2.  Persons  making  duty-free  malt  under  thU 
Act  to  give  security  against  frauds. 
Malsters  under  this  Act  to  designate  their 

maUhouees. 
Malt  to  be  conveyed  Jrom  store  to  grinding 
room  under  such  regulations  as  comndssion- 
ers  shall  appoint. 
6.  Malster  to  provide  a  secure  room  for  grind- 
ing and  mixing  malt 

6.  Malt  to  be  mixed  with  linseed  caleor  meal,  ^ 

7.  Malster  to  keep  an  account  of  all  mixed  nudt 
sent  out,  and  of  the  name  of  the  person  to 
whom  sent. 

Penalty  for  separating  malt  from  linseed  cake 
or  meal  misced  therewith.  ^^ 

Persons  found  unlawfully  removing  malt  from 
a  rndthouse  entered  under  this  Act  to  be 
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dealt  with  in  manner  directed  by  sect.  32 
0/18  i-  19  Ficf^c.  94. 

1 0.  Provisions  of  former  Acts  relating  to  malsters 

and  the  making  of  malt  to  be  applied  to  the 
purposes  of  this  Act 

11.  Justices  making  malt  under  this  Act  not  to 

be  disqualified  from  granting  alehouse  li- 
cences, 

12.  Continuance  of  AcL 

*  Whersas  it  h  expedient  to  allow  malt  to  be  made 
datj-free  to  be  used  in  the  feeding  of  Animals:'  be  it 
enacted  by  the  Qaeen^s  roost  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritaal 
and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  aothority  of  the  same,  as 
follows: 

1.  It  shall  be  lawful  for  any  person  who  shall  give 
soch  security  as  herein-after  required  in  that  behalf, 
and  upon  taJcing  out  a  proper  licence  as  a  malster,  to 
make  malt,  under  the  provisions  of  this  Act  in  a 
malthonse  approved  by  the  commissioners  of  inland 
revenue  for  the  sole  purpose  of  being  consumed  in  the 
feeding  of  animals,  and  all  malt  which  shall  be  so 
made  and  which  shall  be  mixed  with  linseed  cake  or 
linseed  meal  as  herein -after  directed  in  snch  malt- 
house,  or  with  snch  other  substance  as  may  hereafter 
be  approved  by  the  said  commissioners,  shall  be  free 
from  the  duties  of  excise  chargeable  on  malt;  and  it 
shall  also  be  lawful  for  any  malster  (not  being  a  dis- 
tiller) who  shall  be  entitled  to  make  malt  for  the  pur- 
pose of  being  consumed  in  the  distilling  of  spirits  un- 
der the  provisions  of  the  Act  passed  in  the  eighteenth 
and  nineteenth  years  of  her  Majesty's  reign,  chapter 
ninety- four,  to  mix  malt  with  the  materials  aforesaid 
for  the  sole  purpose  of  being  consumed  in  the  feeding 
of  animals,  upon  his  complying  with  the  provisions 
and  regulations  of  this  Act. 

2.  Every  person  who  shall  intend  to  make  malt 
doty  free  under  the  provisions  of  this  Act  shall  enter 
into  a  bond  to  her  Majesty,  with  two  or  more  saffi- 
cient  sureties  to  the  satisfaction  of  the  commissioners 
of  inland  revenue,  and  in  such  sum  as  (he  said  com- 
missioners shall  think  proper,  conditioned  to  the  pur- 
port or  effect  following;  (that  is  to  say,)  that  such 
mabter  shall  duly  make  into  malt  all  corn  and  grain 
which  shall  be  received  into  any  snch  malthonse  as 
aforesaid,  and  shall  not  take,  send  out,  remove,  or 
deliver  from  any  snch  malthonse  as  aforesaid  any 
malt,  except  malt  duly  mixed  with  some  material 
prescribed  by  this  Act  in  that  behalf,  and  removed  in 
conformity  with  the  provisions  of  this  Act,  and  shall 
not  convey  away,  bide,  or  conceal  any  malt  or  com  or 
grain  contrary  to  any  of  the  provisions  of  this  Act,  or 
of  any  Act  in  force  in  relation  to  malsters  or  the 
making  of  malt;  and  the  condition  of  snch  bond  shall 
also  contain  all  snch  further  tei-ms  and  stipulations  as 
the  commissioners  of  inland  revenue  shall  deem  to  be 
necessary  or  proper  for  enforcing  compliance  on  the 
part  of  snch  malster  with  the  terms  and  provisions  of 
this  Act,  and  the  regulations  which  the  said  comutis- 
sioners  may  make  in  pursuance  thereof,  or  for  pre- 
venting frauds  in  relation  to  the  malt  to  be  made  by 
such  malster;  and  such  malster  shall  give  a  fresh 
bond,  with  such  sureties  as  aforesaid,  when  and  as 


often  as  he  shall  be  required  so  to  do  by  the  said 
commissioners,  and  in  default  thereof  he  shall  not  be 
entitled  to  make  malt  duty  free  under  the  provisions 
of  this  Act. 

3.  Every  person  who  shall  make  malt  under  the 
provisions  of  this  Act  shall  paint  or  place  and  ^is.  in 
letters  distinctly  legible,  three  inches  at  the  least  in 
height,  and  of  a  proper  and  proportionate  breadth/ 
conspicuously  upon  the  principal  gate,  door,  or  en- 
trance of  his  malthonse,  his  Christian  and  surname, 
together  with  the  words  "  Entered  to  make  malt  to 
be  used  in  feeding  animals,"  and  shall  preserve  and 
keep  the  same  so  painted  or  placed  and  fixed,  and 
shall  repaint  and  renew  the  6ame  as  often  as  occasion 
shall  require. 

4.  All  malt  made  under  the  provisions  of  this  Act 
shall  be  deposited  in  a  storeroom  provided  by  the 
malster  and  entered  with  the  excise  for  that  purpose, 
and  shall  be  conveyed  to  and  from  the  room  in  which 
the  same  is  intended  to  be  ground  as  herein-after 
mentioned  upon  such  notice  to  the  officer  of  excise 
and  under  such  regulations  as  the  commissioners  of 
inland  revenue  shall  direct  and  appoint  in  that  behalf. 

5.  The  malster  shall  provide  at  his  own  expense  a 
safe  and  secure  room  or  rooms  in  his  malthonse,  to  be 
approved  in  writing  by  the  proper  collector  and  super- 
visor  of  the  district,  for  the  purpose  of  grinding  and 
mixing  the  malt  made  by  him  in  such  malthonse; 
and  all  snch  rooms  so  to  be  provided  as  aforesaid 
shall  be  properly  secured  to  the  satisfaction  of  the  said 
collector  and  supervisor,  and  shall  be  at  all  times 
kept  locked  by  the  proper  officer  of  excise,  and  neither 
the  malster  nor  his  servants  or  workmen  shall  be  ad- 
mitted therein,  except  upon  such  a  notice  in  writing 
to  be  given  by  the  malster  to  the  officer  as  the  said 
commissioners  shall  direct. 

6.  All  malt  made  nnder  the  provisions  of  this  Act 
shall,  before  the  removal  thereof  from  the  malthonse 
in  which  the  same  shall  have  been  made,  be  ground 
and  thoroughly  mixed  with  one  tenth  part  at  the  least 
of  its  weight  of  ground  linseed  cake  or  linseed  meal  or 
other  substance  as  aforesaid;  and  all  snch  malt,  and 
the  said  material  to  be  mixed  therewith,  shall  be 
ground  to  such  a  degree  of  fineness  and  in  such  man- 
ner ^s  the  said  commissioners  shall  direct  or  approve, 
aad  shall  be  mixed  together  in  a  quantity  not  less 
'than  forty  bushels  at  a  time  in  the  presence  of  an 
officer  of  excise  by  such  means  and  in  snch  manner 
as  shall  be  directed  or  approved  by  the  said  commis- 
sioners; and  for  any  refusal  or  neglect  on  the  part  of 
the  malster  to  comply  with  the  requirements  of  this 
clause,  or  any  of  them,  the  malt  and  also  the  material 
mixed  or  intended  to  be  mixed  therewith  shall  bo  for- 
feited. 

7.  The  malster  shall  keep  an  account,  in  such  form 
as  the  commissioners  shall  supply  to  him  for  that  pur- 
pose, of  the  quantity,  by  weight  or  measure  as  the 
commissioners  shall  require,  of  all  malt  mixed  as 
aforesaid  which  he  shall  from  time  to  time  send  out 
or  deliver  from  his  malthoase,  with  the  respectivo 
dates  of  such  sending  out  or  delivery,  and  the  name 
and  place  of  abode  of  the  person  to  or  for  whom  such 
mixed  malt  shall  be  so  sent  or  delivered,  together 
with  snch  other  particulars  respecting  the  same  aa  the 
said  commissioners  shdl!  require  in  that  behalf. 
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8.  All  malt  which  shall  be  fonnd  mixed  with  lin- 
seed cake  or  linseed  meal  or  other  substance  as  afore- 
said shall  be  deemed  to  have  been  mixed  under  the 
provisions  of  this  Act,  and  if  any  person  shall  sepa- 
rate or  attempt  to  separate  any  malt  from  any  mate- 
rial with  which  the  same  shall  have  been  mixed  as 
aforesaid,  or  shall  nse  any  malt  which  shall  have  been 
60  mixed  as  aforesaid  in  or  for  the  brewing  of  beer  or 
distilling  of  spirits,  he  shall  forfeit  the  snm  of  two 
hundred  poands,  and  all  such  malt  and  material  shall 
be  forfeited. 

9.  If  any  person  shall  be  fonnd  taking  or  removing 
malt,  or  any  com  or  grain  making  into  malt,  from  any 
malthouso  or  premises  on  the  principal  or  outer  gate 
whereof  the  words  *'  Entered  to  make  malt  to  be  used 
in  feeding  animals  "  shall  be  painted,  plased,  or  fixed, 
and  not  being  malt  mixed  with  such  materials  as 
aforesaid,  and  removing  under  and  according  to  the 
provisions  of  this  Act  he  shall  be  dealt  with  in  like 
manner  and  be  liable  to  the  like  penalty  and  punishment 
as  are  prescribed  in  the  thirty-second  section  of  the 
said  Act  passed  in  the  eighteenth  and  nineteenth 
years  of  her  Majesty  in  the  case  of  a  person  offending 
as  therein  mentioned. 

10.  AH  the  provisions,  regulations,  penalties,  and 
forfeitures  contained  in  the  several  Acts  of  Parliament 
now  in  forsQ  in  relation  to  malsters  or  the  making  (»f 
malt,  and  also  the  provisions  contained  in  the  sections 
herein-after  enumerated  of  the  said  Act  of.  the  eigh- 
teenth and  nineteenth  yeara  of  her  Majesty^s  reign, 
chapter  ninety- four,  that  is  to  say,  sections  six,  ele- 
ven, thirteen,  fourteen,  fifteen,  sixteen,  eighteen,  nine- 
teen, twenty,  twenty-four,  twenty-five,  twenty-six, 
twenty-seven,  and  thirty-one,  so  far  as  they  relate  to 
malsters  not  being  distillers,  and  so  far  as  the  same 
shall  be  consistent  with  the  express  provisions  of  this 
Act,  shall  be  applied  and  put  in  execution  with  respect 
to  malsters  and  the  making  of  malt  under  this  Act  as 
fully  and  effectually  to  all  intents  and  purposes  as  if 
the  same  had  be€n  repeated  and  specially  enacted, 
mutatis  mutandia,  with  reference  to  mahters  and  the 
making  of  malt  under  this  Act. 

11.  No  justice  of  the  peace  shall  be  disqualified 
from  acting  in  or  about  the  granting  or  transferring 
of  licences  to  persons  to  keep  inns,  alehouses,  victual 
ling  houses,  or  public  houses,  or  in  any  discussion  or 
adjudication  relating  to  the  same,  by  reason  of  his 
making  or  mixing  malt  under  the  provbions  of  this 
Act,  or  of  his  dealing  in,  selling,  or  retailing  any 
malt  so  made  and  mixed  as  aforesaid ;  anything  in 
any  Act  or  Acts  to  the  contrary  notwithstanding, 

1 2.  This  Act  shall  continue  and  be  in  force  for 
five  yeara  from  the  passing  thereof,  and  until  the  end 
of  the  then  next  session  of  Parliament,  and  shall  then 
expire,  except  as  to  any  act  done  or  offence  commit- 
ted, or  any  penalty  or  forfeiture  previously  incurred. 


CAP.  X. 

An  Act  to  continue  for  a  further  Period  certain  Pro- 
visions of  the  Union  Relief  Aid  Acts. 

[28th  April,  1864.] 

CAP.  XL 

An  Act  to  apply  the  Sum  of  Fifteen  Millions  out  of 


the  Consolidated  Fund  to  the  Service  of  the  Yeir 
One  thousand  eight  hundred  and  sixty-four. 

[28th  AprU,  1864.] 

CAP.  XIL 
An  Act  to  amend  the  Laws  relating  to  the  warehons- 
ing  of  British  Spirits.         [28th  April,  1864.] 

Sec  1.  British  Spirits  in  dfity-free  warehouse  majihe 
removed  to  a  separate  room  to  he  hotUedfir 
exportation  orjor  ships*  stores, 

2.  How  Spirits  shall  be  bottled  andpaded. 

8.  Bottled  Spirits  may  be  removed  to  a  ship  or 
to  customs  warehouse  as  Spirits  m  auU 

4.  Distiller  may  reduce  Spirits  with  water  in  a 
warehouse  speciaUy  approved  for  that  pur- 
pose to  any  strength  at  which  he  might  law- 
JuUy  send  the  same  out  of  his  stock. 

6.  Separate  room  to  be  provided  for  raddng 
duty-paid  Spirits. 

6.  Allowance  upon  the  deficiency  arising  fnm 

the  vatting  of  SpirUs  in  wixr^umse  tncreoatd 
to  one  per  cent, 

7.  Duty  to  be  paid  on  quantity  of  Spirits  oc- 

iually  delivered  from  warehouse,  when  no 
fraudulent  or  improper  defideney. 

8.  When  any  deficiency  beyond  natural  wade  is 

found  in  Spirits  in  warehouse,  the  duty  on 
the  quantity  originally  warehoused  to  he 
paid  immediately. 

9.  Spirits  fraudulerOly  concealed^  cdfstradei  or 

removed  from  warehouse  to  be  forJMs 
and  distiller  or  proprietor  of  warehouse  to 
forfeit  £200. 

10.  Distiller  or  proprietor  of  Spirits  or  wm- 

house  opening  or  gaining  access  to  wm- 
house,  eoDcept  in  presence  of  an  officer,  to 
forfeit  £600. 

11.  British  Spirits  may  be  removed  from  eca» 

to  customs  warehouse,  and  may  be  delivertd 
from  customs  warehouse  for  home  coo- 
sumption, 

12.  Allowance  of  twopence  per  gallon  on  British 

Spirits  deposited  in  customs  warehouse  not 
to  be  paid  until  Spirits  actual^  eaported. 

1 3.  Powers  and  provisions  of  Customs  Acts  to  he 

applied  to  Brittsh  Spirits  warehoused  m 
customs  warehouses  vmder  this  AcL 

1 4.  Bonds  to  be  given  inform  approved  by  com- 

missioners. 

15.  Penalties  to  be  recovered  as  other  exxiao 

penalties. 

16.  Sections  129,  132,  133,  134,  and  147  of 

the  Act  23  4r  24  VicL  c  114,  repealed, 

Bs  it  enacted  by  the  Queen^s  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  Fiu^ 
liament  assembled^  and  by  the  authority  of  the  ssme, 
as  follows: 

1.  Any  plain  British  Spirits  deposited  in  an  ezdse 
warehouse  without  payment  of  duty  may  be  removed 
by  the  distiller  or  proprietor  of  such  spirits,  on  giving 
twenty-four  hours  previous  notice  to  the  officer  of 
excise  to  n  special  and  secure  building,  room,  or  place 
to  be  provided  by  the  dbliller  or  the  proprietor  of  such 
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warehouse,  and  to  be  approved  by  the  commissioners 
of  inland  revenne;  and  snch  spirits  maj  be  there  bot- 
tled and  packed  for  exportation  or  for  use  as  ships 
stores  in  the  manner  herein-after  directed,  and  nnder 
SQch  regulations  and  during  such  hours  as  the  said 
oommiseioners  shall  appoint  in  that  behalf:  provided 
always,  that  such  buildfaig,  room,  or  place  shall  be 
adjacent  to  but  shall  have  no  internal  commnnication 
with  the  said  warehouse,  and  shall  not  be  sitaate  in 
the  same  court  or  yard,  or  have  any  communication 
with  the  premises  of  a  rectifier,  dealer  in  or  retailer  of 
spirits;  and  provided  also,  that  the  distiller  or  pro- 
prietor of  the  said  warehouse  shall  give  security  by 
boud  for  snch  building,  room,  or  place. 

2.  Such  spirits,  after  removal  as  aforesaid,  shall  be 
drawn  off  into  imperial  or  rented  quart  or  pint  bot- 
tles, and  shall  be  packed  in  cases,  each  case  to  con- 
tain any  namber  of  dozens  of  bottles,  but  not  less  than 
onedosen  quarts  or  two  dozen  pints;  and  all  such 
cases  shall  be  fastened  and  secured,  and  shall  be  legi- 
bly painted  or  branded  with  such  particolars  and 
marks  as  the  said  commissioners  shall  direct:  and  if 
any  deficiency  shall  be  found  at  any  time  in  the  quan- 
tity of  spirits  belonging  to  such  distiller  or  proprietor 
exceeding  two  per  centum  upon  the  quantity  which 
he  shall  have  removed  into  the  same  bnifding,  room, 
or  place,  since  the  last  account  was  taken,  he  shall  be 
charged  with  the  duty  upon  so  much  of  such  defi- 
ciency as  shall  exceed  the  said  rate  of  two  per  caUum 
on  the  quant  ty  last  aforesaid. 

3.  Spirits,  when  bottled  and  packed  in  the  manner 
directed  by  this  Act,  may  be  removed  without  pay- 
ment of  duty,  to  a  ship,  or  to  a  customs  warehouse, 
for  exportation  or  use  as  ships  stores,  under  the  like 
security  aad  subject  to  the  like  conditions  as  in  the 
case  of  spuits  in  casks  delivered  out  of  warehouse  for 
the  like  pnrpose. 

4.  Any  plain  British  spirits  of  a  strength  not  less 
than  forty-three  i^tfr  cenium  above  proof  deposited  in 
the  name  of  a  distiller  in  an  excise  warehouse  without 
payment  of  duty  may  be  removed  by  such  distiller 
without  payment  of  duty  to  a  general  warehouse  to  be 
provided  and  secured,  and  nnder  the  like  bond,  as  any 
other  general  warehouse  for  the  deposit  of  British 
spirits  without  payment  of  duty  nnder  the  laws  of  ex- 
dse,  and  to  be  spedally  appointed  or  approved  by  the 
commissioners  of  inland  revenne  for  the  purpose  of 
receiving  spirits  to  be  mixed  with  water;  and  such 
spirito  when  deposited  in  snch  last-mentioned  ware- 
house may,  under  such  regulations  as  the  said  com- 
missioners shall  make  in  that  behalf,  be  mixed  with 
water  in  a  vat  or  vats  to  be  provided  by  the  distiller, 
and  constnicted  to  the  satisfaction  of  the  said  com- 
misdoners,    and  may  be    reduced  therein   to  any 
strength  at  which  spirits  are  allowed  by  the  one  hun- 
dredth secuon  of  the  Act  passed  in  the  twenty-third 
and  twenty-fourth  years  of  her  Majesty^s  reign,  chap- 
ter one  hundred  and  fourteen,  to  be  sent  out  of  or 
removed  from  a  distillery  or  the  stock  of  a  distiller; 
provided  always,  that  the  water  to  boused  m reducing 
the  strength  of  such  spirits  shall  be  supplied  only 
through  a  service  pipe  which  shall  pass  through  a 
meter  placed  in  the.  said  last-mentioned  warehouse, 
SBch  pipe  and  meter  to  be  constructed,  Uid  down,  and 


who  are  hereby  authorized  to  require  when  they  shall 
think  it  necessary  any  change  or  alteration  to  be  made 
therein,  or  in  the  hiying  down  or  fixmg  of  the  same 
respectively. 

5.  The  commissioners  of  inland  revenue  may  re* 
quire  a  sepaiate  room,  secured  to  their  satisfaction,  to 
be  provided  by  a  distiller  or  proprietor  of  an  excise 
warehouse  for  the  racking  of  spirits  upon  which  the 
duty  has  been  paid;  and  the  officer  of  excise  shall 
keep  an  acconnt,  at  hydrometer  proof,  of  all  spirits 
belonging  to  such  distiller  or  proprietor  of  spirits 
which  shall  be  received  into  such  room  and  lawfully 
sent  out  therefrom ;  and  if  upon  taking  an  acconnt  of 
the  stock  of  such  spirits  at  any  time,  a  greater  quan- 
tity of  spirits  shall  be  found  in  such  room  than,  ac« 
cording  to  the  said  account,  ought  to  remain  therein, 
the  excess  shall  be  charged  with  duty,  and  if  snch 
excess  shall  amount  to  more  than  one  per  centum  on 
the  quantity  of  spirits  which  shaU  have  been  brought 
in  since  the  last  preceding  acconnt  taken  of  the  stock 
of  spirits  of  snch  distiller  or  proprietor  of  spirits  in 
such  room  as  aforesaid,  such  excess  shall  be  forfeited, 
and  the  distiller  or  proprietor  of  such  spirits  shall 
forfeit  the  sum  of  twenty  shillings  for  every  gallon  of 
such  excess. 

6.  In  lieu  of  the  allowance  of  one  halfp^  centum 
allowed  by  section  one  hundred  and  nineteen  of  the 
Act  passed  in  the  twenty-third  and  twenty-fourth 
years  of  her  Mt^esty's  reign,  chapter  one  hundred  and 
fourteen,  in  the  case  of  any  deficiency  which  shall 
occur  during  the  operation  of  vatting,  blending,  or 
racking  of  spirits  in  warehouse,  an  allowance  not  ex- 
ceeding one  per  centum  shall  be  made  in  the  case  of 
any  such  deficiency,  and  the  same  allowance  shall  be 
made  in  the  case  of  any  deficiency  which  shall  occur 
during  the  mixing  with  water  and  racking  of  any 
spirits  reduced  under  the  provisions  of  this  Act 

7.  On  the  delivery  of  any  cask  or  package  of  spi- 
rits from  the  excise  warehouse  in  which  the  same 
shall  have  been  deposited  without  payment  of  duty, 
the  proper  duties  shall  be  charged  and  paid  upon  the 
quantity  of  spirits  actually  found  in  such  cask  or 
package  at  the  time  of  the  delivery  thereof  by  weight, 
measure,  or  gnage,  ss  the  commissioners  of  inland 
revenue  may  direct;  provided  that  if  the  quantity  of 
spirits  contained  in  snch  cask  or  package  shall  be 
fonnd  by  weight,  measure,  or  gnage  to  be  less  than 
the  quantity  contained  therein  when  the  same  was 
deposited  in  the  said  warehouse,  and  if  the  sud  com- 
missioners shall  not  be  satisfied  that  such  deficiency 
has  not  been  caused  in  the  whole  or  in  part  by  any 
fraudulent  abstraction,  then  the  duty  shall  be  charged 
and  paid  upon  the  whole  quantity  of  spirits  contained 
in  such  cask  or  package  at  the  time  when  the  same 
was  deposited  in  the  warehouse  aocordmg  to  the  ac- 
count then  taken  thereof,  or  upon  snch  portion  thereof, 
as  the  sud  comoyssioners  shall  think  fit 

8.  If  any  officer  of  excise  shall  at  any  time  find  a 
greater  deficiency  (whether  calculated  by  weight, 
measure,  or  gauge)  in  the  quantity  of  spirits  which 
should  be  contained  in  any  cask  or  package  depo- 
sited in  any  excise  warehouse  without  payment  of 
duty  than  can  be  accounted  for  by  natural  waste  or 
other  legitimate  cause,  the  commissionen  of  inland 


fixed  to  the  satisfaction  of  the  said  commissioners,  I  revenne  may  require  immediate  payment  of  the  duty 
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on  the  qoantitj  of  spirits  originally  warehoused  in 
such  cask  or  package;  and  if  sach  daty  be  not  paid 
by  the  distiller  or  proprietor  of  snch  spirits  in  whose 
name  the  said  cask  or  package  shall  be  warehoused, 
on  demand  made  in  writing  by  any  officer  of  excise, 
the  said  distiller  or  proprietor  shall  forfeit  doable  the 
▼alno  of  the  said  doties;  and  no  spirits  which  may  be 
depositeJ  in  any  snch  warehoufle  as  aforesaid  in  the 
name  of  snch  distiller  or  proprietor  shall  be  transferred 
to  any  other  person  or  delivered  ont  of  snch  ware- 
liOQSC  nntil  snch  distiller  or  proprietor  shall  have  paid 
the  araoant  of  sach  doties  or  forfeiture  as  aforesaid. 

9.  If  any  spirits  shall  be  frandalently  concealed  in 
or  removed  from  the  excise  warehouse  in  which  the 
same  shall  have  been  deposited  without  payment  of 
da:yy  or  if  any  spirits  shall  be  abstracted  from  any 
cask  or  package  which  shall  be  deposited  in  any  snch 
warehouse,  all  snch  spirits,  and  all  spirits  with  which 
the  same  may  be  put  or  mixed,  and  all  spirits  remain- 
in  such  cask  or  package,  together  with  the  said  cask 
or  package,  shall  be  forfeited,  and  the  distiller,  or  the 
proprietor  or  tenant  of  the  warehouse,  (if  such  con- 
cealment or  abstraction  shall  have  taken  place  in,  or 
such  removal  have  been  made  from,  any  general  ware- 
house,) shall  forfeit  the  sum  of  two  hundred  pounds. 

10.  If  any  distiller  or^  proprietor  of  spirits,  or  any 
proprietor  or  tenant  of  any  excise  warehouse  used  for 
the  deposit  of  spirits  without  payment  of  duty,  or  if 
any  person  or  persons  in  the  employ  of  any  distiller 
or  proprietor  of  spirits,  or  proprietor  or  tenant  of  such 
warehouse,  shall  open  or  gain  access  to  any  excise 
warehouse  used  for  the  deposit  of  spirits  without  pay- 
ment ef  duty,  except  in  the  presence  of  an  officer  of 
excise  acting  in  the  execution  of  his  duty  as  such 
officer,  or  shall  abstract  any  spirits  from  any  cask  or 
package  therein,  the  distiller  or  proprietor  of  spirits, 
or  proprietor  or  tenant  of  the  warehouse  as  aforesaid, 
who,  by  himself  or  by  any  person  in  his  employ,  shall 
commit  any  such  offence  as  aforesaid,  shall  forfeit  the 
sum  of  five  hundred  pounds. 

1 1 .  Any  plain  British  spirits  to  which  no  sweeten- 
ing or  other  matter  which  shall  alter  the  strength 
thereof  has  been  added  may,  upon  security  by  bond 
being  gives,  and  under  such  regulations  as  the  com- 
missioners of  customs  and  inland  revenue  respectively 
may  from  time  to  time  make  in  that  behalf,  be  re- 
moved from  any  excise  warehouse  to,  and  be  depo- 
sited without  payment  of  any  duty  in,  any  customs 
warehouse  which  shall  be  situate  in  premises  separate 
and  distinct  from  any  other  premises  in  which  duty- 
paid  spu*it8  or  wine  are  kept;  and  any  such  spirits 
so  deposited  may  upon  the  like  security,  and  under 
snch  regulations  as  afofesaid,  be  removed  to  any 
other  customs  warehouse  situate  as  aforesaid,  or  to 
any  general  excise  warehouse;  and  such  spirits  may 
be  delivered  for  home  consomption  from  any  customs 
warehouse  in  which  the  same  shall  be  deposited  upon 
payment  of  the  proper  excise  duties  thereon,  to  be 
ascertained  according  to  the  laws  and  regulations  now 
in  force  with  respect  to  spirits  in  anexdse  warehouse; 
and  the  said  duties  shall  be  collected  by  the  officers 
of  customs  under  the  direction  of  the  said  commis- 
sioners of  customs,  who  shall  cause  a  separate  account 

.  to  be  kept,  and  to  be  furnished  to  the  bM  commis- 
sioners of  inland  revenue,  of  all  such  doties  collected 
<ind  received;  and  the  amount  thereof  shall  fix)m  time  to 


time  be  paid  over  to  the  acconntof  the  receive"  general  of 
inland  revenue  at  the  Bank  of  England^  and  shall  be 
dealt  with  and  applied  in  the  same  manner  as  other 
monies  arising  fiom  duties  of  excise. 

12.  The  allowance  of  twopence  per  gallon  granted 
by  section  four  of  the  Act  passed  in  the  twenty-third 
and  twenty-fourth  years  of  her  Majesty's  reign,  chap- 
ter one  hundred  and  twenty-nine,  to  any  distiller  or 
proprietor  of  spirits  in  respect  of  British  spirits  depo- 
sited in  a  customs  warehoose,  shall  not  be  paid  nntil  a 
certificate  from  the  proper  officer  of  customs  shall  be 
produced  to  the  officer  of  excise  appointed  to  pay  the 
said  allowance  that  snch  spirits  have  been  actoally  ex- 
ported or  used  in  the  said  warehouse  for  fortifying 
wines,  or  for  any  other  pnrpose  to  which  foreign  or 
colonial  spirits  may  be  applied  onder  the  laws  or  re- 
golations  of  the  customs. 

13.  All  the  powers,  provisions,  claoses,  regulations, 
pains,  and  penalties  contained  in  or  imposed  by  any 
Act  or  Acts  relating  to  the  customs  as  to  the  ware- 
honsing,  custody,  and  delivery  out  of  warehouse,  whfr 
titer  for  exportation,  for  use  as  ship  stores,  or  for 
home  consumption,  of  goods  liable  to  a  duty  of  cus- 
toms, and  as  to  any  deficiencies  therein  or  aJIowances 
thereon,  so  Jar  as  the  same  respectively  are  or  shall 
be  applicable,  in  all  cases  not  hereby  expressly  pro- 
vided for,  and  so  far  as  the  same  shall  not  be  sape^ 
seeled  by  and  shall  be  consistent  with  the  express 
provisions  of  this  Act,  shall  be  observed,  applied, 
enforced,  and  put  in  execution  with  reference  to  any 
British  spirits  deposited  in  any  warehouse  of  customs 
under  the  provisions  of  this  Act,  and  to  the  proprie- 
tors or  owners  of  such  spirits. 

14.  Any  bond  or  security  required  to  be  given  by 
or  under  the  aothority  of  this  Act  shall  be  entered 
into  to  her  Majesty,  with  one  or  more  sofficient  snre^ 
or  sureties,  and  in  such  amount  and  with  such  condi- 
tions as  the  commissioners  of  customs  or  inland  reve- 
nne  respectively  shall  direct  and  approve. 

15.  The  penalties  and  forfeitures  imposed  by  this 
Act  shall  be  sued  for,  recovered,  levied,  mitigated, 
and  applied  by  the  same  ways,  means,  and  metnod^ 
and  in  like  manner,  as  penalties  and  forfeitures  m>r 
be  <ued  for,  recovered,  levied,  mitigated,  and  applied 
under  the  laws  of  excise  in  that  behalf. 

16.  Sections  129,  132,  133,  134,  and  147  of  the 
Act  passed  in  the  twenty-third  and  tweotyfonrth 
years  of  her  Majesty's  reign,  chapter  one  hundred 
and  foorteen,  shall  be  and  the  same  are  hereby  re- 
pealed, except  as  to  anything  done  or  which  onght  to 
be  done,  or  as  to  any  ofience  committed,  or  any  pe- 
nalty or  fr.rfeitnre  incurred,  before  the  commencement 
of  this  Act. 

CAP.  XIII. 
An  Act  to  further  extend  the  Time  for  making  Enrol- 
ments under  the  Act  passed  in  the  Twenty-fonrth 
Year  of  the  Reign  of  Her  present  Majesty,  intituled 
An  Act  to  amed  the  Law  relating  to  the  Conveifance 
of  Lands  for  Charitable  Uses,  and  otherwise  to 
amend  the  said  Law.  [13th  if  ay.  1864.J 

CAP.  XIY. 
An  Act  to  confirm  certain  Provisional  Orders  tinder 

«  The  Land  Drainage  Act,  1 86 1  .*'  ^ , , 

*  [I3th  ifay,  1864.] 


Ai*PENDI3t— 8TATOTES  27  &  28  ViCtORtA. 


CAP.  XV, 
An   Act  for  making  better  and  farther  provision  for 
tfm  more  efficient  Despatch   of  Basiiless  in   the 
High  Conrt  of  Chancery.  f  1 3  May,  1 864.  J 


CAP.  XVI. 
An  Act  to  confirm  the  Appointment  (Altenry  Pendock 
St  Qtorge  Tucker  Eaqoire  as  one  of  the  Jndges  of 
Her  Majest/s  High  Conit  at  Bombay,  and  to  estab- 
lish Cho  Validity  of  certain  Proceedings  therein. 

[13  May,  1864.] 
■  ■  •   ■■ 
CAP.  XVII. 
An  Act  for  the  Abolition  of  Vestry  Ceas  in  Itdand, 
and  for  other  Parposes  relating  thereto. 

[13  May,  1864.] 

Sec.  1.  N^  vestry  ia  Ireland  to  Uvy  rate  after  com- 
mencement of  Act* 

2.  Powers  of  vestry  with  respect  to  deserted  chil- 

dren to  cease* 

3.  The  Actsforrelief of  destitute  poor  in  Ireland 

to  apply  to  destitute  deserted  children* 

4.  Every  vestry  clerks  cess  collector,  beadle,  en- 

gine keeper,  ^c  deprived  of  any  salary  or 
emolument  by  this  Act  to  be  compensated* 

6.  Parish  officers  dqnived  of  salary^  fees^  ^c. 
to  be  compensated. 

6.  Acts  and  parts  of  Acts  in  Schedule  repealed, 

*  Whereas  it  is  expedient  to  abofish  vestry  cess  in 
Ireland,  and  to  make  other  provisions  in  relation 
thereto: '  Be  it  enacted  by  the  Qaeen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent 
of  tiie  lords  spiritnal  and  temporal,  and  commons  in 
this  present  parliament  assembled,  and  by  the  authority 
of  the  same  as  follows: 

1.  From  and  after  the  passing  of  this  Act  it  shall 
not  be  lawfiil  for  an;f  vestry  called  or  holden  in  or  for 
any  parish,  nnion,  chapelry,  or  place  in  Ireland  to 
make  or  levy  any  compolsory  rate  or  assessment  for 
any  purpose  whatsoever. 

2.  From  and  after  the  passing  of  this  Act  it  shall 
not  be  lawful  for  any  vestry  in  Ireland  to  appoint 
overseers  of  deserted  children ;  and  all  other  powers 
now  exercised  by  vestries  with  respect  to  the  charge, 
maintenance,  and  education  of  deserted  children  shall 
wholly  cease  and  determine. 

3.  From  and  after  the  passing  of  this  Act,  the 
several  Acts  in  force  for  the  relief  of  the  destitute 
poor  in  Ireland  shall  be  and  are  hereby  declare<l  to  be 
applicable  to  all  cases  of  destitute  deserted  children 
which  are  now  relieved  or  relicvable,  under  the  Acts 
relating  to  parish  vestries,  or  under  the  Grand  Jury 


within  three  months  from  the  passing  of  this  Act, 
unless  in  the  meantime  an  agreement  shall  have  been 
come  to  between  him  and  the  said  town  council  as  to 
the  amount  of  such  compensation,  deliver  to  the  town 
clerk,  a  statement  under  his  hand,  setting  forth  how 
long  he  shall  have  held  his  said  office  and  the  amonnt 
received  by  him  and  his  predecessor  in  office  every 
year  during  the  period  of  five  years  then  last  past,  or 
such  lesser  period  as  he  shall  have  held  his  said  office 
next  before  the  passing  of  this  Act  on  acconut  of  salary, 
fees,  and  emoluments,  and  containing  a  declaration 
that  same  is  a  true  statement,  and  also  setting  forth 
the  sum  claimed  by  him  as  such  compensation ;  and 
the  said  town  clerk  shall  lay  such  statement  before 
the  council,  who  shall  take  the  same  into  consideration 
and  determine  thereon;  and  if  the  council  shall  not 
determine  on  such  claim  within  six  months  after  the 
same  shall  have  been  delivered  to  the  town  clerk,  such 
claim  shall  be  considered  as  admitted;  and  if  the 
council  shall  so  reqnire,  the  person  preferring  such 
claim,  on  receiving  notice  in  writing  signed  by  the 
town  clerk,  shall  attend  at  any  meeting  of  the  said 
council  or  any  committee  thereof,  and  shall  then  and 
there  answer  all  such  questions  as  shall  be  asked  by 
any  member  of  the  said  council  or  committee  touching 
the  said  claim,  and  shall  produce  all  vouchers,  books, 
and  papers  in  his  possession,  custody,  or  power  re- 
lating thereto;  and  immediately  upon  a  determination 
being  made  by  the  said  council  or  committee  touching 
such  claim,  the  person  preferring  such  claim  shall  be 
informed  of  the  particulars  of  such  determination  by 
notice  in  writing  under  the  hand  of  the  town  .clerk ; 
and  in  case  the  person  preferring  such  claim  shall 
think  himself  aggrieved  by  the  determination  of  the 
council  thereon,  it  shall  be  lawful  for  him  to  appeal  to 
the  recorder  at  the  quarter  sessions  for  the  city  of 
Dublin  next  after  the  receipt  of  such  notise  from  the 
town  clerk,  who  shall  thereupon  make  such  order  at 
to  him  shall  seem  jnst,  and  such  order,  signed  by  the 
recorder,  shall  be  binding  upon  all  parties;  and  the 
said  council  shall  from  time  to  time  pay  to  every  such 
person  awarded  compensation  as  aforesaid  the  money 
or  annuity  so  granted  or  determined  as  and  for  com- 
pensation when  and  as  the  same  shall  respectively  be- 
come due  and  payable;  and  in  case  such  compensa- 
tion shall  be  by  way  of  annuity,  the  same  shall  be 
payable  by  half-yearly  payments;  and  such  compen- 
sation shall  be  provided  for  by  a  rate  on  the  property 
in  the  city  of  Dublin  liable  to  municipal  taxation,  and 
assessed  as  such  other  municipal  charges  are  now  aa- 
sessed,  such  rate  in  no  one  year  to  exceed  one  penny 
in  the  pound  of  the  valuation  of  such  property;  and 
such  rate  shall  be  called  the  special  rate,  and  shall  be 
solely  applicable  to  the  purposes  of  this  Act,  and  to  no 
other  purpose  whatsoever;  and  the  collector-general 


Act,  or  any  other  Act  for  the  relief  of  deserted  children 

4.  Every  vestry  clerk,  cess  collector,  beadle,  engine  ,    .  ^      _ 

keeper,  and  other  officer  of  any  parish  in  the  city  of  I  of  rates  for  the  city  of  Dublin  shall  from  time  to  time 
PubUn  who  shall  be  deprived  of  any  salary,  fees,  or  pay  out  of  such  rate  to  every  such  person  the  money 
emoluments  by  the  operation  of  this  Act,  shall  be  en-  or  annuity  so  agreed  upon  or  awarded  as  compensa- 
titled  to  have  an  ailequate  compensation  by  way  of  a  tion,  and  ahall  include  the  said  rate  in  his  annual  as- 
som  of  money  in  gross,  or  annuity,  at  the  option  of  sesamont,  and  take  credit  for  the  same  in  his  account. 
and  to  be  assessed  by  the  town  council  of  Dublin,  \  5.  In  the  case  of  every  parish  officer  in  Ireland 
regaidi  being  had  to  the  manner  of  his  appointment  to  who  shall  be  deprived  of  any  salary,  fees,  or  emola- 
the  said  office,  and  his  term  or  interest  therein,  length  '  ments  by  the  operation  of  this  Act,  it  shall  be  lawful 
of  service,  and  all  other  circumstances  of  the  case ;  for  any  town  council  or  town  commissioners  within 
and  ererj  person  entitled  to  such  compensation  shall,    the  limits  of  whose  respective  jurisdictions  such  parish 


APPENDIX— STATUTES  27  &  28  VICTORIA. 


may  be  sitaated  to  award  snch  parish  officers  compea- 
satioa  for  snch  loss  of  salary,  fees,  or  emoluments  in 
the  manner  hereinbefore  enacted  with  respect  to  the 
city  of  Dublin^  and  with  like  appeal  to  the  chairman 
of  quarter  sessions  of  the  county  in  which  such  parish 
is  situated. 

6.  From  and  after  the  passing  of  this  Act  the  sevo- 
ral  Acts  and  parts  of  Acts  in  the  schedule  hereunto  an- 
nexed Ahall  be  repealed,  save  so  far  as  may  be  neces- 
sary for  supporting  or  discharging  any  proceedings  or 
liabilities  had  or  incurred  thereunder  before  the  pass- 
ing of  this  Act 

Schedule  to  which  the  foregoing  Act  refers. 

6  Geo.  1  (L)  c.  15  sections  8  &  9. 
11  &  12  Geo.  2,  (I.)  c  15. 

13  &  14  Geo.  3,  (I.)  c.  24. 
d  Geo.  4,  G.  35,  section  4. 

7  Geo.  4,  c  72,  sections  10  &  51. 

6  &  7  Wm.  4,  c  116,  section  109. 

7  &  8  Vict  c.  106,  section  44. 


CAP.  XVIII. 

An  Act  to  grant  certain  Duties  of  Customs  and  In 

land  Revenue.  [13  May,  1864.] 

Sec  1.  Orant  of  duties  and  drawbacks  as  specified 
in  schedules  annexed, 
2.  Provisions  oj  former  Acts  to  apply  to  this  Act. 
d.  Commissioners  of  customs  to  provide  standard 
samples  of  sugar  for  assessing  duty. 

4.  Sect.  4  0/ 18  i- 19  Vict,  c  97  repealed. 

5.  Occasional  licences  may  be  granted  to  persons 

who  have  taken  out  licences  under  23  ^  24 
Via.  cc  27  and  107,  (Eefreshment  houses 
and  wine  Retailers);  under  4^5  Via.  c 
85,  {Beer  retailers);  and  under  6  Cho.  4, 
c.  81.    {Tobacco  retailers,) 

6.  Tea  licence  at  reduced  rate  to  be  granted  only 

on  overseer* s  certificate  of  rating. 
.7.  Penalty  on  overseer^  ^c  refusing  to  grant 
certificate, 

8.  Half-yearly    licences   may    be   granted    to 

hawkers. 

9.  D^nition  of  *' stock  in  trade.'^^ 

10.  Property  insured  subject  to  the  reduced  rate 

of  duty  to  be  distinguished  in  the  policy  and 
also  in  the  quarterly  accounts.  Property 
and  sums  insured  thereon  may  be  distin- 
guished by  memorandum  on  exiting  po- 
licies. 

11.  Ad  valorem  duty  chargeable  on  "  settlements  " 

payable  under  13  i*  14  VicL  c.  97,  defined. 

12.  iSettlement  of  sums  of  money  secured  by  bonds^ 

debentures^  and  other  securities  chargeable. 

18.  The  value  of  shares  in  stocks  and  funds,  and 
of  sums  secured  by  foreign  or  colonial  se- 
curities^  and  of  sums  expressed  in  foreign 
or  colonial  currency^  how  ascertained  Htnd 
determined. 

14.  Provisions  and  regulations  relating  to  proxies 

to  apply  to  voting  papers. 

.^.^  15.  Income  tax  levied  under  section  40  of  16  ^ 

*    .         17  Vict.  c.  34  to  be  deducted  from  rent, 

interest^  ire.  at  the  rate  payable  during  the 

period  when  the  same  was  accruing. 


Most  gracious  Sovereign, 

We,  your  Majesty^s  most  dutiful  and  loyal  subjects, 
the  commons  of  the  United  Kingdom  of  Great  Bri- 
tain and  Irdand  in  parliament  assembled,  towards 
raising  the  necessary  supplies  to  defray  your  Majestj^s 
public  expenses,  and  making  an  addition  to  the  public 
revenue,  have  freely  and  voluntarily  resolved  to  gire 
and  grant  unto  your  Majesty  the  several  rates  and 
duties  hereinafter  mentioned;  and  do  therefore  most 
humbly  beseech  your  Majesty  that  it  may  be  enacted; 
and  be  it  enacted  by  the  Queen^s  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal  and  commons  in  this  present 
parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

1.  There  shall  be  charged,  collected,  and  paid,  for 
the  use  of  her  Majesty,  her  heirs  and  successors,  the 
several  rates  and  duties  of  customs,  excise,  stamps, 
and  Income  tax  respectively  specified  and  contained  in 
the  several  schedules  marked  respectively  (A),  (B), 
(C),  and  (D),  to  this  Act  annexed,  and  there  shall  be 
allowed  the  several  drawbacks  specified  and  contained 
in  the  said  schedule  (A);  and  the  said  rates,  duties, 
and  drawbacks  shall  respectively  take  effect  at  or  from 
the  respective  times,  and  shall  continue  to  be  charged, 
collected,  paid,  and  allowed  for  and  during  the  periods 
respectively  specified  or  mentioned  in  that  behalf  in 
this  Act  or  in  the  said  schedules,  and  where  no  time 
is  so  specified  for  the  commencement  thereof  the  same 
shall  commence  and  take  effect  from  and  afler  the 
passing  of  this  Act,  and  where  no  period  is  so  specified 
or  limited  for  the  duration  thereof  the  same  shall  con- 
tinue to  be  charged,  collected,  paid,  and  allowed  re- 
spectively until  parliament  shall  otherwise  order;  and 
the  said  several  schedules  shall  be  deemed  to  be  part 
of  this  Act. 

2.  All  the  powers,  provisions,  clauses,  regulations, 
allowances,  and  exemptions,  forfeitures,  pains,  and 
penalties  contained  in  or  imposed  by  any  Act  or 
Acts,  or  any  schedule  thereto,  relating  to  auy  daties 
or  drawbacks  of  the  same  kind  or  description  as  the 
several  rates  or  duties  or  drawbacks  granted  and  al- 
lowed by  thb  Act  respectively,  and  in  force  at  the  time 
of  the  passing  of  this  Act,  and  not  hereby  express); 
repealed,  or,  as  regards  the  income  tax,  in  force  on 
the  5  th  day  of  April  one  thousand  eight  hundred  and 
sixty- four  (except  as  hereinafter  provided),  shall  re- 
spectively be  in  full  force  and  effect  with  respect  to 
the  said  rates,  duties,  and  drawbacks  by  this  Act 
granted  and  allowed  respectively,  so  far  as  the  same 
are  or  shall  be  applicable,  in  all  cases  not  hereby  ex- 
pressly provided  for,  and  shall  be  observed,  applied, 
allowed,  enforced,  and  put  in  execution  for  and  in  the 
raising,  levymg,  collecting,  and  securing  of  the  said 
last-mentioned  rates  and  duties,  and  the  allowance  and 
payment  of  the  said  drawbacks  respectively,  and  other- 
wise in  relation  thereto,  so  far  as  the  same  shall  not 
be  superseded  by  and  shall  be  consistent  with  the  ex- 
press provisions  of  this  Act,  as  fully  and  efiectaally,  to 
all  intents  and  purposes,  as  if  the  same  bad  been  heroin 
repeated  and  specially  enacted,  mutatis  mutandis,  with 
reference  to  the  rates,  duties,  and  drawbacia  bv  this 
Act  granted  and  allowed  respectively:  Provided  always, 
that  nothing  herein  contained  shall  be  oonstroed  to 
continue  or  revive  the  provisions  contained  in  the 
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fortj-seoofid  and  forty-foarth  sections  of  the  Act  passed 
in  the  twenty  fifth  ye^r  of  her  Majesty's  reign*  chap- 
ter twenty-two;  and  that  for  the  purposes  of  this  Act 
the  year  one  thousand  eight  hundred  and  sixty-two, 
mentioned  in  the  forty-third  section  of  the  said  Act, 
shall  be  read  as  and  deemed  to  mean  the  year  one 
thoosand  eight  haadred  and  siioty-foar. 

Customs. 

3.  For  facilitating  the  dae  assessment  of  the  duties 
on  sngar,  with  reference  to  colour,  grain,  or  sacharine 
matter,  considered  collectively  as  they  affect  the 
general  quality  of  the  sugar  to  be  assessed  with  duty, 
the  commissioners  of  customs  shall  provide  and  renew 
from  time  to  time  one  or  more  sample  or  samples  of 
each  of  the  respective  qualities,  according  to  which 
sugar  may  be  chargeable  with  duty  upon  importation 
into  Ore<a  Britain  or  Irelandj  such  samples  to  be 
approved  by  the  lords  commissioners  of  her  Majesty's 
treasury,  and  when  so  approved  shall  bo  deemed  to 
be  standard  samples  for  the  purpose  of  assessing  the 
duty  upon  sugar,  according  as  it  may  be  equal  to  any 
of  such  samples  on  comparbon  therewith  by  the  proper 
officer  of  customs;  and  no  sugar  shall  be  chargeable 
with  the  duty  payable  in  respect  of  any  particular 
quality  or  description  for  which  a  sample  is  provided 
as  aforesaid  unless  the  same  shall  be  equal  to  such 
sample. 

4.  Section  four  of  the  Act  of  the  eighteenth  and 
nineteenth  years  of  the  reign  of  her  present  Majesty, 
chapter  ninety-seven,  shall  be,  and  the  same  is  hereby 
repealed. 

Excise  Licenses. 

6.  It  shall  be  lawful  for  the  commissioners  of  in- 
land revenue,  whenever  they  shall  consider  it  neces- 
sary for  the  accommodation  of  the  public,  to  anthoriae 
any  officer  of  excise  to  grant  (upon  payment  of  the 
respective  dntiei  in  that  behalf  mentioned  in  schedule 
(B.)  to  this  Act)  an  occasional  licence  in  the  several 
and  respective  cases  herein^  after  mentioned ;  (that  is 
to  say,)  to  any  person  who  shall  have  taken  out  an 
excise  licence  under  the  Acts  passed  in  the  twenty-third 
year  of  the  reign  of  her  Majesty,  chapter  twenty-seven, 
and  the  twenty* third  and  twenty- fourth  years  of  the 
same  reign,  chapter  one  hundred  and  seven,  respect- 
ively, to  keep  a  refreshment  house,  or  to  sell  by  retail 
in  a  refreshment  house  foreign  wine  to  be  consumed 
therein;  or  an  excbe  licence  under  the  Act  passed  in 
the  fourth  and  fifth  years  of  the  reign  of  King  Waiiam 
the  fourth,  chapter  eighty-five,  to  retail  beer  to  be 
drunk  or  consumed  in  or  upon  the  house  or  premises 
where  sold;  or  an  excise  license  under  the  Act  passed 
in  the  sixth  year  of  the  reign  of  King  Ckorge  the 
foarth,  chapter  elghty-ono,  to  deal  in  or  sell  tobacco 
or  snuff;  and  every  such  occasional  licence  shall 
aothoriae  any  such  person  as  aforesaid  to  exercise  and 
carry  on  the  same  trade  and  business  as  he  shall  be 
aothoriaed  to  carry  on  by  virtue  of  the  licence  granted 
luder  the  said  Acts  respectively  as  aforesaid  at  any 
such  place  (other  than  the  place  for  which  his  original 
licence  was  granted),  and  for  and  during  such^  space 
or.period  of  time,  not  exceeding  three  consecutive  days 
at  any  one  time,  as  the  said  commissioners  shall 
approve!  and  as  shall  be  specified  in  0uch  occasional 
Hcence;  provided  that  the  sud  occasional  licence  shall 


not  protect  any  such  person  in  the  carrying  on  of  any 
such  trade  or  business  as  aforesrid,  unless  he  shaU 
produce  such  licence  whenever  requested  so  to  do  by 
any  officer  of  excise,  or  by  any  constable  or  police 
officer,  at  the  time  of  exercising  such  trade  or  busi- 
ness; and  provided  also,  that  the  conditions  and  re- 
strictions contained  in  the  twentieth  section  of  the 
Act  of  the  twenty  sixth  and  twenty-seventh  years  of 
her  Majesty's  reign,  chapter  thiity-three,  relating  to 
occasional  licences,  shall  apply  to  the  occasional 
licences  to  be  granted  under  this  Act  (except  in  the 
case  of  occasional  licences  to  sell  tobacco  or  snuff). 

6.  No  licence  to  trade  in  or  sell  coffee,  tea,  cocoa 
nuts,  chocolate,  or  pepper  at  the  reduced  duty  imposed 
by  this  Act  on  such  licence  shall  be  granted  to  any 
person  who  shall  not  produce,  at  the  time  of  applying 
for  such  licence,  to  the  officers  of  excise  authorised  to 
grant  the  same,  a  certificate  in  writing,  signed  in 
England  and  Wales  by  an  overseer  of  the  poor,  or  in 
Scotland  by  an  inspector  of  the  poor,  of  the  pariah, 
township,  or  place,  or  in  Ireland  by  the  derk  of  the 
poor  law  union,  in  which  parish,  township,  place,  or 
union  the  house  intended  to  be  licensed  is  situated, 
certifying  the  sum  at  which  the  said  house  is  rated  to 
the  last  rate  made  for  the  relief  of  the  poor  of  such 
parish,  township,  phice,  or  union;  provided  that 
where  in  Scotland  the  house  intended  to  be  licensed 
is  not  separately  rated  to  the  poor  on  the  ground  of 
being  let  at  a  rent  not  amounting  to  four  pounds  per 
anntim,  such  licence  shall  be  granted  upon  a  certificate 
signed  by  such  inspector  of  the  poor,  certifying  that 
such  house  is  not  so  rated  on  the  ground  aforesaid ; 
and  any  such  licence  which  shall  be  granted  without 
the  certificate  aforesaid,  or  upon  a  certificate  which 
shall  be  false  in  any  particular,  shall  be  absolately 
void ;  and  no  such  licence  at  the  reduced  rate  afore- 
said shall  authorise  the  sale  of  any  of  the  articles 
mentioned  therein  at  any  other  place  than  the  honse 
for  which  such  licence  shall  be  granted,  anything  in 
any  Act  to  the  contrary  notwithstanding. 

7.  If  any  overseer  of  the  poor,  inspector  of  the  poor, 
or  clerk  of  a  poor  law  union  shall  refuse  to  grant, 
when  demanded,  a  certificate  containing  the  particu- 
lars required  by  the  preceding  section,  or  shall  grant 
a  certificate  which  shall  be  false  or  untrue  in  any  par- 
ticular, he  shall  forfeit  ten  pounds. 

8.  Any  licence  to  be  taken  out  by  a  hawker,  ped- 
hur,  or  petty  chapman  in  Qreat  Britain  may  be  granted 
for  a  period  not  exceeding  six  months,  on  payment  of 
one  half  only  of  the  amount  payable  for  a  yearly 
licence;  provided  that  any  such  half-yearly  licence 
shall  continue  in  force  until  and  upon  the  thirty-first 
day  of  January  or  the  thirty-first  day  ofjuly^  as  the 
case  may  be,  next  following  the  date  thereof,  and  no 
longer. 

Stamp  Duties, 
9«  For  the  purposes  of  this  Act  with  respect  to  the 
duty  on  insurances  against  loss  or  damage  by  fire, 
^^  stock  in  trade  "  shall  be  understood  and  deemed  to 
mean  goods,  wares,  and  merchandise  in  the  possession 
of  the  manufacturer  thereof  for  sale,  or  in  the  posses- 
sion of  any  manufacturer  as  materiaJs  to  be  used  for 
the  purpose  or  in  the  process  of  any  manufacture,  or 
in  the  possession  of  any  trader  for  sale  in  the  Course 
of  his  trade,  or  in  the  possession  of  any  person  oa 
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behalf  of  sach  manafactnrer  or  trader/  or  in  the  pos* 
sessioh  of  a  licensed  pawnbroker,  being  goods  received 
by  him  in  pledge. 

10.  In  every  policy  by  which  any  insurance  fh>ni 
loss  or  damage  by  fire  shall  be  made  or  renewed 
npon  any  stock  in  trade,  machinery,  implements,  or 
utensils  subject  to  the  reduced  rate  of  yearly  per- 
centage duty  by  this  Act  imposed,  such  stock  in 
trade,  machinery,  implements,  and  utensils,  and  the 
sum  or  sums  insured  thereon,  shall  be  specified  and 
set  forth  separately  from  all  other  property  on  which 
any  insurance  shall  be  made  by  the  same  policy,  and 
the  quarterly  accounts  required  by  law  to  bo  kept  and 
rendered  by  persons,  co'porations,  and  companies  in- 
suring against  fire  shall  contain  a  separate  and  dis- 
tinct account  of  all  such  insurances  as  aforesaid,  and 
of  the  sums  insured  thereby  respectively,  and  all  other 
particttlara  relating  thereto  required  by  law  to  be  spe- 
cified or  contained  in  such  quarterly  accounts:  pro- 
vided that  where  in  any  policy  existing  at  the  time 
of  the  passing  of  this  Act  property  insured  subject  to 
the  said  redaced  rate  of  duty  shall  not  be  separately 
and  distinctly  specified  as  herein  required,  it  shall  bie 
lawful  to  distinguish  the  same  and  the  sum  or  sums 
insured  thereon  by  any  memorandum  to  be  written  or 
endorsed  in  or  npon  such  policy. 

11.  *  Whereas  by  an  Act  passed  in  the  thirteenth 
and  fourteenth  years  of  the  reign  of  her  present  Ma- 
jesty, chapter  ninety-seven,  certain  ad  valorem  stamp 
duties  were  granted  and  made  payable  nnder  the  head 
of  "  settlement ''  in  the  schedule  thereto  in  respect  of 
any  definite  and  certain  principal  sum  or  sums  of  mo- 
ney, and  any  definite  and  certain  share  or  shares  in 
any  of  the  government  or  parliamentary  stocks  or 
funds,  or  m  the  stocks  and  funds  of  the  governor  and 
company  of  the  Bank  of  England^  or  of  the  Bank  of 
Irdand^  or  of  the  East  India  Company,  or  of  the 
SatUh  Sea  Company,  or  of  any  other  company  or 
corporation  and  whereas  it  is  expedient  to  explain 
and  amend  the  said  Act  as  herein-after  mentioned:' 
be  it  enacted,  that  the  said  duties  so  granted  and 
made  payable  as  last  aforesaid  shall  be  deemed  to  ex- 
tend to  and  shall  be  chargeable  upon  or  in  respect  of 
any  definite  and  certain  principal  sum  or  sums  of  mo- 
ney of  any  denomination  or  currency,  whether  BritiBh^ 
foreign  or  colonial,  and  any  definite  and  certain 
share  or  shares  in  the  stocks  or  funds  of  any  foreign 
or  colonial  government,  state,  corporation,  or  com- 
pany whatsoever,  as  well  as  npon  or  in  respect  of  the 
shares,  stocks,  and  funds  specified  in  the  said  last- 
meotioned  schedule. 

-  12.  And  where  any  principal  sum  of  money  secu- 
red or  contracted  for  by  or  which  may  necome  due  or 
payable  upon  any  bond,  debenture,  policy  of  insur- 
ance, covenant,  or  contract  shall  be  settled,  or  agreed 
to  be  settled,  or  such  bond,  debenture,  policy,  cove- 
nant, or  contract  shall  be  settled,  or  assigned  or  trans- 
ferred by  way  of  settlement,  or  shall  be  agreed  so  to 
be>  then  and  in  any  of  such  cases  the  same  shall  be 
deemed  to  be  a  settlement  of  such  principal  sum  of 
money,  and  shall  be  chargeable  with  the  same  ad  va- 
lorem stamp  duties  on  the  amount  thereof  accordingly: 
provided  always,  that  where  the  sabject  of  any  settle- 
me&t  shall  be  a  policy  of  insurance,  then,  if  there 
shall  not  be  any  certain  oovenanti  contract,  or  provi- 


sion made  for  keeping  up  such  policy,  or  for  paying 
the  premiums  which  may  become  payable  in  that  be« 
half,  the  said  ad  valorem  duty  shall  be  chargeable 
only  on  the  value  of  such  policy  at  the  date  of  saeh 
settlement. 

Id.  And  where  the  subject  of  any  settlement 
chargeable  with  the  said  duties  shall  be  any  share  or 
shares  in  any  such  stocks  or  funds  as  aforesaid,  or  any 
sum  or  sums  of  money  secured  by  any  foreign  or  colo- 
nial bond,  debenture,  or  other  secnrity  bearing  a 
marketable  value  in  the  EnglM  market,  then  the 
value  of  such  share  or  shares,  and  of  such  bond, 
debenture,  or  other  security  respectively,  shall  be 
ascertiuned  and  determined  by  the  average  selling 
price  thereof  on  the  day  or  on  either  of  the  ten  days 
preceding  the  day  of  the  date  of  the  deed  or  instru- 
ment of  settlement,  or  if  no  sale  shall  have  taken  place 
within  such  ten  days,  then  according  to  the  average 
selling  price  thereof  on  the  day  of  the  last  preceding 
sale,  and  the  said  ad  valorem  duties  shall  be  charge- 
able on  such  settlement  in  respect  of  the  value  bo 
ascertained  and  determined;  and  the  value  of  any 
sum  or  sums  of  money  expressed  in  coin  of  a  foreign 
or  colonial  denomination  or  currency  shall  be  deter- 
mined by  the  current  rate  of  exchange  on  the  day  of 
the  date  of  the  deed  or  instrument  of  settlement,  and 
the  said  ad  valorem  duties  shall  be  chargeable  m  re- 
spect of  the  value  so  determined  as  last  aforesud. 

14.  The  stamp  duty  by  this  Act  imposed  on  a 
voting  paper  as  described  in  Schedule  (C.)  to  this  Act 
may  be  denoted  by  an  adhesive  stamp,  in  like  manner 
as  the  stamp  duty  on  an  instrument  appointing  a 
proxy;  and  all  provisions  and  regulations  relating  to 
the  particulars  to  be  inserted  in  such  last  mentioned 
instrument,  or  to  the  cancelling  or  obliterating  an  ad- 
hesive stamp  a65xed  thereto,  and  all  penalties  for  any 
neglect  or  omission  to  comply  with  any  such  provi- 
sions or  regulations,  or  for  making  or  signing  any 
such  instrument  on  paper  not  duly  stamped,  or  for  vot- 
ing or  attempting  to  vote  nnder  any  such  instrument 
not  duly  stamped,  shall  be  deemed  to  apply  and  shall 
be  observed  and  enforced  mutatis  mutandii^  in  rels- 
tion  to  any  such  voting  paper  as  aforesud. 

Income  Tax. 

15.  *  And  whereas  under  and  by  virtue  of  the  for- 
tieth section  of  the  Act  passed  in  the  sixteenth  and 
seventeenth  yeare  of  her  Majesty^s  reign,  chapter 
thirty-four,  persons  liable  to  the  payment  of  rent, 
yearly  interest,  or  any  annuity  or  other  annual  pay- 
ment therein  mentioned,  are  entitled  and  authorised  on 
making  such  payment  to  deduct  and  retam  therpoat 
the  amount  of  the  rote  of  income  tax  which  shall  be 
payable  at  the  time  when  such  payment  beeomes  due:' 
Be  it  enacted,  that  the  persons  liable  to  and  mating 
any  snch  payment  as  aforesaid  shall  be  entitled  sod 
are  hereby  authorized  to  deduct  and  retam  thereout 
the  amount  of  the  rate  or  a  proportionate  amount  of 
the  several  r^Ues  of  income  tax  which  were  chargeable 
by  law  npon  or  in  respect  of  snch  rent,  interest 
annuity,  or  other  annual  payment,  or  the  source  there- 
of, during  the  period  through  which  the  same  was 
accruing  due,  anythmg  in  the  aaid  ndted  Act  to  the 
contrary  notwithstanding. 
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SCHEDULES. 

SCUEDULB  (A). 

Cootaining  the  bates  and  duties  of  custoics  granted, 

and  the  drawbacks  allowed  on  the  following 

Articles  by  this  Act. 

On  and  after  the  nnder-mentioned  dates,  in  lien  of 

the  duties  of  customs  now  charged  on  the  articles 

nnder-mentioned,  the  following  duties  of  castoms  shall 

be  charged  thereon,  on  importation  into  Great  Britain 

or  Ireland;  that  is  to  say, 

On  and  after  the  fifth  day  of  May  one  thousand 
eight  hundred  and  sixty-four: 

Sugar,  viz.:  £    $,  d. 

Candy,  brown  or  white,  refined  sugar, 
or  sugar  rendered  by  any  process 
equal  in  quality  thereto,  and  manu- 
factures of  refined  sugar     the  cwL  0  12  10 
On  and  after  the  sixteenth  day  of  April  one  thousand 
eight  hundred  and  sixty-four: 

Sugar,  viz:  Jg     s.    d* 

White  clayed  sugar,  or  sugar  rendered 
by  any  process  equal  in  quality  to 
white  clayed,  not  being  refined  or 
eqnal  in  quality  to  refined,  the  cwt     Oil     8 
Yellow  muscovado,  and  brown  clayed 
sugar,   or  sugar  rendered  by  any  - 
process  equal  in  quality  to  yellow 
mnscovado  or  brown  clayed,  and 
not  eqnal  to  white  clayed    the  cwt.  0  10    6 
Brown    mnscovado  sugar,   or  sugar 
rendered  by  any  process  equal  in 
quality  thereto,  and  not  eqnal  to 
yellow  muscovado  or  brown  clayed 

the  cwt.     0    9     4 
Any  other  sugar  not  eqnal  in  quality 

to  brown  muscovado        the  cwt.     0    8    2 
Cane  Juice  the  cwt.    0    6     7 

Mollasses  the  cwt    0     3    6 

Almonds,  paste  of  the  lb.    0     0     I 

Cherries,  dried  the  lb.    0     0     I 

Comfits,  dry  the  lb.     0    0     1 

Confectionery,  not   otherwise 

enumerated  the  lb.     0    0     1 

Ginger  (preserved)  the  lb.     0     0     1 

Marmalade  the  lb.    0     0     1 

Plums  preserved  in  sugar        the  lb.    0     0     I 
Succades,  including  all  fruits  and  vege- 
tables preserved  in  sugar,  not  other- 
wise enumerated  the  lb.     0     0     1 
On  and  after  the  nnder-mentioned  dates,  in  lien  of 
the  drawbacks  now  allowed  thereon,  the  following 
drawbacks  shall  bo  paid  and  allowed  on  the  under- 
mentioned descriptions  of  refined  sugar  on  the  expor- 
tation thereof  to  foreign  parts,  or  on  removal  to  the 
'  lisle  of  Man  for  consumption  there,  or  on  deposit  in 
Any  approved  warehouse,  upon  such  terms  and  subject 
to  such  regulations  as  the  commissioners  of  customs 
may  direct,  for  delivery  from  such  warehouse  as  ship 
fltoras  only,  or  for  the  purpose  of  sweetening  British 
0pirits  in  bond,  that  is  to  say. 

On  and  after  the  fifth  day  of  May  one  thousand 
eight  hundred  and  sixty  four: 

Upon  refined  sugar  in  loaf,  complete 
and  whole,  or  lumps  duly  refined. 


having  been  perfectly  clarified,  and 
thoroughly  dried  in  the  stove,  and 
being  of  an  uniform  whiteness 
throughout;  and  upon  snch  sugar 
pounded,  crushed,  or  broken  in  a 
warehouse  approved  by  the  com- 
mlsdioners  of  customs,  snch  sugar 
having  been  there  first  inspected  by 
the  officers  of  customs  in  lumps  or 
loaves  as  if  for  immediate  shipment 
and  then  packed  for  exportation  in 
the  presence  of  such  officer  and  at 
the  expense  of  the  exporter,  and 
upon  candy,  for  every  cwt.  0  12  10 

Upon  refined  sugar  nnstoved,  pounded 
crushed,  or  brokeii,  and  not  in  any- 
way inferior  to  the  export  standard 
sample,  No.  1.,  approved  of  by  the 
lords  of  the  treasury,  and  which 
shaU  not  contain  more  than  five 
per  centum  moisture  over  and  above 
what  the  same  would  contain  if 
thoroughly  dried  in  the  stove,  for 
every  cwt  0  12     2 

And  on  and  after  the  twenty-first  day  of  April 
one  thousand  eight  hundred  and  sixty-four: 
Upon  sugar  refined  by  the  centrifugal 
or  by  any  other  process,  and  not  in 
anyway  inferior  to  the  expoit  stan- 
dard. No.  3.,  approved  by  the  trea- 
sury, for  every  cwt.  0  12  10 
Upon  tuistard  or  refined  sugar  unstoved 
broken  in  pieces,  or  being  ground, 
powdered,  or  crushed,  not  in  uny- 
way  inferior  to  the  export  standard 
sample.  No.  2.,  approved   by  the 
lords  of  the  treasury  for  every  cwt.  0  10  10 
Upon  bastard  or  refined  sugkr,  un- 
stoved, broken  in  pieces,  or  being 
ground,  powdered,  or  crushed,  not 
in  anyway  inferior  to  the  export 
standard  sample^  No.  4,  approved  by 
the  lords  of  the  treasury,  for  every 
cwt.                                                0    9    6 
Upon  bastard  or  refined  sugar,  being 
inferior  in  quality  to  the  said  export 
standard  sample,  No.  4,  for  every 
cwt.                                                  0     8     2 
In  lien  of  the  duties  of  customs  now  charged  on 
the  nnder-mentioned  articles  on  their  importation  into 
Great  Britain  or  Ireland,  the  following  duties  of  cus- 
toms shall  be  charged  on  and  after  the  first  day  of 
September,  one  thousand  eight  hundred  and  sixty-four; 
that  b  to  say. 

Wheat  ^ 

Parley 
Oats 
Rye 
•Peas 
Beans 

Maize  or  Indian  Com 
Buckwheat 
Bear  or  bigg 

The  duties  of  customs  now  charged  on  tea  shall 
continue  to  be  levied  and  charged-^ 


»the  cwt.    0    0  •  3 
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On  and  after  the  first  day  of  Aagost  one  thonsand 
eight  hundred  and  sixty-foar  nntii  the  first  day  of 
August  one  thonsand  eight  hundred  and  sixtj-five,  on 
importation  into  Great  Britain  or  Ireland;  that  is  to 
saj,  £    8.    d 

Tea  thelh.    0     i    0 

SCHEDULB  (B.) 

Containing  the  duties  of  Excise  granted  hj  this  Act; 
that  is  to  say. 
On  sugar  made  in  the  United  Kingdom  on  and  after 
the  sixteenth  day  of  April  one  thonsand  eight  hundred 
and  sixty-four,  in  lieu  of  the  duties  of  exci;»e.  now 
chargeable  thereon ;  (that  is  to  say,) 

Candy,  brown  or  white,  refiued  sugar, 
'    or  suffar  rendered  by  any  process 
equal  in  quality  thereto,  and  manu- 
factures of  re6ned  sugar,  thecwt.     0  12  10 
White  clayed  sugar,  or  sugar  rendered 
by  any  process  equal  in  quality  to 
white  clayed,  not  being  refined  or 
equal  in  quality  to  refined,  thecwt.     0  11     8 
Yellow  muscovado  and  brown  clayed 
sngar,  or  sugar  rendered  by  any  pro- 
cess equal  in  quality  to  yellow  mus- 
corado  or  brown  clayed,  and  not 
equal  to  white  clayed,       the  cwt.     0  10     6 
Brown  muscovado  sugar,  or  sugar  ren- 
dered by  any  process  equal  in  quality 
thereto,   and  not  equal  to  yellow 
muscovado  or  brown  clayed, 

thecwt.    0    9    4 
Any  other  sngar  not  equal  in  quality 

to  brown  mnscovado         the  cwt.    0    8    2 
Mollasses  thecwt.    0    3    6 

On  Sngar  used  in  brewing: 

For  and  npon  every  hundred  weight, 
and  so  in  proportion  for  any  greater 
or  less  quantity  than  a  hundred 
weight,  of  all  sugar  which  on  or  after 
the  uxteenth  day  of  April  one  thon- 
sand eight  hundred  and  sixty-four 
shall  be  used  by  any  brewer  of  beer 
for  sale  in  the  brewing  or  making 
ofbeer  0     3    4 

In  lien  of  the  duty  of  excise  on  such  last- 
mentioned  sugar  granted  by  any  former 
Act. 
On  licences  to  sell  tea,  &c.: 
For  and  npon  any  licence  to  be  taken 
out  yearly  by  any  person  to  trade 
in  or  sell  coffee,  tea,  cocoa  nuts, 
chocolate^  or  pepper  in  any  house 
rated  to  the  relief  of  the  poor  at  a 
sum  less  than  eight  pounds  per 
annnm,  the  duty  of  0    2    6 

In  lien  of  the  duty  of  excise  now  payable 
npon  such  licence. 
On  ooeaaional  licences  to  refreshment  honse  keepers, 
wine  retailers,   beer  retailers,    and   tobacco 
dealers;  (that  is  to  say), 
For  and  upon  every  occasional  licence 
to  the  keeper  of  a  refreshment  hou^e 
for  each  and  every  day  for  which 
mch  licence  shall  be  granted  Nil. 

For  and  upon  every  occasional  licence 


to  retail  foreign  wine  to  be  consumed 
at  the  place  where  sold,  for  each 
and  every  day  for  which  the  same 
shall  be  granted  0    1    0 

For  and  npon  every  occasional  licence 
to  retail  beer  to  be  consumed  at  the 
place  where  sold,  for  each  and  every 
day  for  which  the  same  shall  be 
granted  0     1    0 

For  and  npon  every  occasional  licence 
to  deal  in  or  sell  tobacco  or  snuff  for 
each  and  every  day  for  which  the 
same  shall  be  granted  0    0    4 

On  licences  to  hawkers  and  pedlars: 
For  and  npon  any  licence  to  be  taken  out 
after  the  first  day  of  August  one  thonsand 
eight  hundred  and  sixty-four,  by  every  hawker, 
p^lar,  petty  chapman,  and  every  other  trading 
person  going  from  town  to  town,  or  to  other 
men's  houses,  and  travelling  either  on  fbot  or 
otherwise.  In  Great  Britain,  carrying  to  sell 
or  exposing  to  sale  any  goods,  wareSi  or 
merchandise. 

If  such  trading  person  as  aforesaid  shall 
travel  and  trade  on  foot,  without  any 
horse  or  other  beast  bearing  or 
drawing  burthen,  and  shall  carry 
his  goods,  wares,  or  merchandise  to 
and  sell  or  expose  for  sale  the  same 
at  other  men's  houses  only,  and  not 
in  or  at  any  house,  shop,  room, 
booth,  stall,  or  other  place  whatever 
belonging  to  or  hired  or  occupied  or 
used  by  him  for  that  purpose  in 
any  town  to  which  he  may  travel, 
the  yearly  duty  of  2    0    0 

And  if  such  trading  person  shall  travel 
or  trade  otherwise  than  as  aforesud, 
or  with  a  horse  or  other  beast  bear- 
ing or  drawing  burthen,  the  yearly 
duty  of  4    0    0 

And  if  such  trading  person  shall  travel 
or  trade  with  more  than  one  horse 
or  other  beast  bearing  or  drawing 
burthen,  then  for  each  and  every 
horse  or  other  beast  with  which  he 
shall  so  travel  the  yearly  duty  of      4    0    0 

In  lien  of  the  duties  now  chargeable  on  licences 
to  hawkers  and  pedlars  in  Great  Britain.^ 

And  the  trading  persons  described  in  the  ninth 
section  of  the  Act  passed  in  the  twenty-fourth 
and  twenty^fifth  years  of  her  Majesty's  reign, 
chapter  twenty-one,  shall  be  deemed  to  be 
hawkers  and  pedlars  subject  to  the  duties 
berdn  contained. 

Schedule  (C.) 
Containing  the  Duties  of  Stamps  granted  by  this  Act 

in  lien  of  the  Stamp  Duties  now  chargeable  o^ 

the  several  instruments,  matters,  and  things  in 

this  Schedule  mentioned. 

Fmx  Insurancb. 
In  lien  of  the  yeariy  per-centage  duty  now  cihargeablo 
for  or  in  respect  of  any  insurance  from  loss  or 
damage  by  fire  only,  which  shall  be  made  or  renefred 
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on  or  after  the  twenty -fifth  day  of  Jnne,  one  thoa- 
sand  eight  hundred  and  sixty-fonr,  of  or  upon  any 
goods,  wares,  or  merchandize,  being  stock  in  trade, 
or  of  or  upon  any  machineiy,  fixtures,  implements, 
or  ntensils  ased  for  the  purpose  of  any  manufacture 
or  trade,  there  shall  be  charged  and  paid  yearly  a 
duty  at  and  after  the  rate  of  one  shilling  and  six- 
pence per  annum  for  every  one  hundred  pounds  in- 
sured; and  when  any  such  insurance  as  aforesaid 
shall  be  made  or  renewed  at  any  time  between  the 
twenty- second  day  of  April,  one  thousand  eight 
hundred  and  sixty-four  and  the  said  twenty-fifth 
day  of  June,  for  any  period  of  time  extending  be- 
yond the  said  last- mentioned  day,  there  shidl  be 
charged  and  paid  for  and  in  respect  of  the  time  in- 
tervening  between  the  making  or  renewing  of  the 
said  insurance  and  the  said  twenty-fifth  day  of 
June,  the  yearly  per-centage  duty  at  and  after  the 
rate  chargeable  on  the  said  twenty-second  day  of 
April,  and  for  and  in  respect  of  any  subsequent 
period,  including  the  said  twenty- fifth  day  of  June, 
and  the  rate  of  duty  chargeable  according  to  this 
^  resolution;  and  no  return  or  allowance  of  duty, 
except  at  and  after  the  last-mentioned  rate,  shall 
be  made  in  respect  of  time  nnexpired,  or  otherwise, 
on  any  such  insurance  as  aforesaid  which  shall  have 
been  made  or  renewed  before  the  said  twenty  second 
day  of  April  one  thousand  eight  hundred  and  sixty^ 
four. 
Letters  or  powers  of  attorney,  proxies,  &c.;   (that  is 

to  say), 
For  and  npon  any  letter  or  power  of  attorney : 

For  the  sale,  transfer,  or  acceptance  of  any  of  the 
Government  or  Parliamentary  stocks  or  funds: 
If  the  value  of  such  stocks  or  funds 

shall  exceed  £20        .  .  XI     0    0 

And  if  such  value  shall  not  exceed 

£20  .  .  .050 

For  the  receipt  of  dividends  or  interest  of  any  of 
the  Government  or  Parliamentary  stocks  or  funds, 
or  of  the  stocks,  funds,  or  shares  of  or  in  any 
joint  stock  company  or  other  company  or  society 
whose  stocks  or  funds  are  divided  into  shares  and 
transferable: 

£   t.  d. 
If  the  same  shall  be  for  the  receipt 

of  one  payment  only    .  .010 

And  if  the  same  shall  be  for  a  con- 
tinuous receipt  or  for  the  receipt 
of  more  than  one  payment  0    5     0 

For  the  receipt  of  any  sum  of  money,  or 
any  cheque,  note,  or  draft  for  any 
sum  of  money  not  exceeding  £20 
(except  in  the  cases  aforesaid)  or  any 
periodical  payment  (other  than  as 
aforesaid)  not  exceeding  the  annual 
sum  of  £10  0    5     0 

Letter  or  power  of  attorney,  commbsion,  factory,  man- 
date, or  other  instrument  in  the  nature  thereof: 
For  the  sole  purpose  of  appointing, 
nominating,  or  authorizing  any  per- 
son to  vote  as  a  proxy  or  otherwise 
at  one  meeting  of  the  proprietors  or 
shareholders  of  any*  joint  stock  or 
other  company,  or  of  the  members  of 


any  society  or  institution,  or  of  tho 
contributors  to  the  funds  thereof,  or 
at  one  meeting  of  any  body  exercising 
a  public  trust,  in  the  United  Kingdom, 
or  to  vote  at  one  parish  meeting  of 
heritors  or  proprietors  of  real  or  heri- 
table property  in  Scotland  0    0     1 

Voting  paper;  (that  is  to  say), 

Any  instmment  for  the  purpose  of  vo- 
ting by  any  person  etitled  to  vote  at 
any  such  meeting  as  aforesaid  in  any 
part  of  the  United  Kingdom  0     0     1 

For  and  upon  any  letter  or  power  of  attorney  made 
by  any  petty  officer,  seaman,  marine,  or  soldier 
serving  as  a  marine,  or  by  the  executors  or  ad- 
administrators  of  any  such  person-^ 

For  receiving  prize  money  or  wages  0     10 
For  and  upon  any  letter  or  power  of  at- 
torney of  any  other  kind  or  commis- 
sion or  factory  in  the  nature  thereof      1   10    0 

Exemplions. 

Any  letter  of  attorney  for  the  receipt  of  dividends 
of  any  definite  and  certain  share  of  the  Govern- 
ment or  Parliamentary  stocks  or  funds  producing 
a  yearly  dividend  of  less  than  £3. 

Any  letter  or  power  of  attorney  or  proxy  filed  in 
any  ecclesiastical  court. 

Appointment  to  Ecclesiastical  Benefices,  && 

For  and  upon  any  donation  or  presentation,  by  whom- 
soever  made,  of  or  to  any  ecclesiastical  benefice^ 
dignity,  or  promotion: 
Also  for  and  upon  any  collation  by  any  archbishop 
or  bishop  or  by  any  other  ordinary  or  competent 
authority  to  any  ecclesiastical  benefice,  dignity,  or 
promotion: 
Also  for  and  npon  any  institution  granted  by  any 
archbishop,  bishop,  chancellor,  or  other  ordinary, 
or  by  any  ecclesiastical  court,  to  any  ecclesiasti- 
cal benefice,  dignity,  or  promotion,  proceeding 
npon  the  petition  of  the  patron  to  be  himself  ad- 
mitted and  mstituted,  and  not  upon  a  presenta- 
tion: 
Also  for  and  npon  any  nomination  by  her  Majesty, 
her  heirs  or  successors,  or  by  any  other  patron, 
to  any  perpetual  curacy: 
Also  for  and  upon  any  licence  to  hold  a  perpetual 
curacy  not  proceeding  npon  a  nomination: 
Where  the  net  yearly  value  of  any  such  bene- 
fice, dignity,  promotion,  or  perpetual  cu- 
racy- 
Shall  exceed  502.  and  not  exceed  1002.    1     0    0 
„  1002.  „  1502.     2    0    0 

„  1502.     .       „  2002.     3     0     0 

„         2002.  „  2nOL     4    0    0 

„         2502.  „  300L    5     0    0 

And  where  such  value  shall  exceed  300^    7    0     0 
And  also  (where  Fuch  value  shall  exceed 
3002.)  for  every   1002.  thereof  over 
and  above  the  first  2002.  a  further 
duty  of  5     0     0 

Note.— The  yearly  value  of  such  benefice,  dig- 
nity, promotion,  or  perpetual  curacy  in  any 
and  every  of  the  cases  aforesaid  to  be  ascer- 
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tained  and  determined  by  the  certificate  of 
the  ecclesiastical  commissioners  for  England, 
and  Ireland  respectively,  to  be  written  on 
the  instmment  charged  with  dnty;  provided 
always,  that  two  or  more  benefices,  or  a 
benefice  and  any  other  ecclesiastical  prefer- 
ment episcopally  or  permanently  united  shall 
be  deemed  one  benefice  only. 
Also  for  and  upon  any  collation,  institu- 
tion, or  admission  by  any  presbyteiy 
or  other  competent  anthority  to  any 
ecclesiastical  benefice  in  Scotland  2    0    0 

Exemptiona, 

1.  Any  collation  or  appointment  by  any  archbishop 

or  bishop  to  any  cathedral,  prebend,  dignity, 
or  honorary  canonry  having  no  endowment  or 
emolument  attached  thereto. 

2.  Any  institution  proceeding  upon  a  presentition. 

3.  Any  licence  to  hold  a  perpetual  curacy  proceed- 

ing upon  a  nomination. 

SCHEDULE  (D.) 

Containing  the  rates  and  duties  of  income  tax  granted 
by  this  Act 
For  one  year  commencing  on  the  sixth  day  of  April 
one  thousand  eight  hundred  and  sixty-four,  for  and  in 
respect  of  all  property,  profits,  and  gains  mentioned 
or  described  as  chargeable  in  the  Act  passed  in  the 
sixteenth  and  seventeenth  years  of  her  Majesty's  reign, 
chapter  thirty-four,  for  granting  to  her  Majesty  duties 
on  profits  arising  from  property,  professions,  trades, 
and  offices,  the  following  rates  and  duties;  (that  is  to 

For  every  twenty  shillings  of  the  annnal  value  or 
amount  of  all  such  property,  profits,  and  gains, 
(except  those  chargeable  under  Schedule  (B.)  of 
the  said  Act)  the  rate  or  duty  of  sixpence. 

And  for  and  in  respect  of  the  occupation  of  lands, 
tenements,  hereditaments,  and  hentages  charge- 
able under  Schedule  (B.)  of  the  said  Act,  for 
eveiy  twenty  shillings  of  the  annnal  value 
thereof — 

In  England  the  rate  or  duty  of  threepence: 
And  in  Scotland  tmd  Ireland  respectively  the 
rate  or  duty  of  twopence  farthing: 

Subject  to  the  provisions  contained  in  section  three 
of  an  Act  passed  in  the  last  session  of  Parlia- 
ment, chapter  twenty -two,  for  the  exemption  of 
persons  whose  whole  income  from  every  source 
is  under  one  hundred  pounds  a  year,  and  the  re- 
lief of  those  whose  income  b  under  two  hundred 
pounds  a  year. 

CAP.  xrx. 

An  Act  to  enable  Joint  Stock  Companies  carrying  on 
Business  in  Foreign  Countries  to  have  official 
ideals  to  be  used  in  such  countries. 

[\Zth  May,  1864.] 

Sec.  1.  Short  title. 

2.  Power  to  companies  to  have  an  official  seaL 

3.  Power  to  companies  to  appoint  agents  abroad 

to  affix  seals, 

4.  As  to  the  duration  of  powers  granted  under 
.  section  3  of  this  Act, 


5.  Person  affixing  seal  to  document  to  certify  the 

date  when  so  affixed, 

6.  Companies  not  to  exercise  powers  of  Act  unless 

atdhorized, 

7.  Section  55  of  25  ir  26  VicL,  c.  89,  not  rt- 

pfded. 
<  Whxbbas  there  have  been  and  may  be  established  in 
the  United  Kingdom  companies  whose  business  is  to  be 
carried  on  in  countries  not  situate  in  the  United  Kiogdom, 
and  it  is  convenient  and  desirable  that  investments  may 
be  made,  and  mortgages,  conveyances,  and  leases  taken, 
and  contracts  and  engagements  entered  into,  on  behalf 
of  the  company,  in  such  countries,  in  the  name  of  the 
company:'  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by  the 
anthority  of  the  same,  as  follows: 

1.  This  Act  may  be  cited  for  all  purposes  as  "The 
Companies  Seals  Act,  1864." 

2.  Any  oompany,  under  **The  Companies  Act, 
18C2,*'  whose  objects  require  or  comprise  the  trans- 
action of  business,  as  herein-before  mentioned,  in 
foreign  coantries,  may  cause  to  be  prepared  an  official 
seal  for  and  to  be  used  in  any  place,  district,  or  terri- 
tory situate  out  of  the  United  Kingdom  in  which  the 
business  of  the  company  shall  be  carried  on,  and  erery 
such  official  seal  may  and  shall  be  a  fac-simile  of  or  as 
nearly  as  practicable  a  fac-simile  of  the  common  seal 
of  the  company,  with  the  exception  that  on  ihe  face 
thereof  shall  be  inscribed  the  name  of  each  and  every 
place,  district,  or  territory  in  and  for  which  it  is  to  be 
used:  provided  that  it  shall  be  lawful  foranysach 
company  as  aforesaid  from  time  to  time  to  break  ap 
and  renew  any  official  seal  or  seals,  and  to  vaiy  the 
limits  within  which  it  is  intended  to  be  used. 

3.  Every  company  having  or  using  any  such  official 
seal  as  is  authorised  by  this  Act  may  from  time  to 
time,  by  any  instrument  or  instruments  in  writing 
under  the  common  seal  of  the  company,  empower  any 
agent  or  agents  specially  appointed  for  the  purpose,  or 
any  local  agent,  board,  committee,  manager,  or  com- 
missioner appointed  under  the  provisions  of  the  arti- 
cles of  association  of  such  company,  in  any  place,  dis- 
trict, or  territory  situate  out  of  the  United  Kingdom 
where  the  business  of  the  company  shall  for  the  time 
being  be  carried  on,  to  affix  such  official  seal  to  any 
deed,  contract,  or  other  instrument  to  which  the  oom- 
pany is  or  shall  be  made  a  party  in  such  place,  dis- 
trict, or  territory,  and  no  other  order  of  the  company 
or  the  board  of  directors  thereof  shall  be  necessary  to 
authorize  any  such  seal  to  be  affixed  to  any  deed, 
contract,  or  other  instrument 

4.  Every  power  granted  under  the  last  preceding 
section  shall,  as  between  the  company,  their  success- 
ors and  assigns,  on  the  one  hand,  and  the  person  or 
persons  dealing  with  the  agent  or  agents,  board,  com- 
mittee, manager,  or  commissioner  named  in  the  in- 
strument conferring  the  power,  and  all  parties  claim- 
ing through  or  under  such  person  or  persons,  on  the 
other  hand,  continue  in  force  during  the  period,  if  any, 
n^entioned  in  the  instrument  conferring  the  power,  or 
if  no  power  be  there  mentioned  then  until  notice  of  the 
revocation  or  dete:  mination  of  the  power  shall  have 
been  given  to  such  person  or  persons  as  aforesaid. 
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5.  Wheneyer  any  such  official  seal  as  aforesaid 
shall  be  affixed  to  any  doenment,  the  person  affixing 
the  same  shall,  by  writing  nnder  his  hand,  and  written 
on  the  docnmeut  to  which  the  seal  may  haV^  been 
affixed,  certify  the  date  when  and  the  place  where  the 
same  was  affixed ;  and  any  docnment  to  which  any 
SDch  seal  shall  have  been  daly  affixed  within  the  dis- 
trict or  territory  or  place  the  name  whereof  is  in- 
scribed on  snch  seal  shall  bind  the  company  in  the 
same  way  and  to  the  same  extent  and  have  the  same 
force  and  effect  as  if  it  had  been  dnly  oealed  with  the 
common  seal  of  the  company. 

6.  The  powers  given  by  this  Act  shall  be  exercised 
by  snch  companies  only  as  are  or  shall  be  expressly 
anthori^ed  to  exercise  the  same  by  their  articles  of 
assodation,  or  a  special  resolution  passed  according  to 
the  provbions  of  **  The  Companies  Act,  1862,"  and 
shall  be  exercised  by  snch  companies  subject  to  any 
directions  'or  restrictions  in  their  articles  of  association 
or  the  special  resolutions  contained. 

7*  Nothing  in  this  Act  contained  shall  operate  to 
repeal  the  provisions  of  the  fifty  fifth  section  of  ^'*  The 
Companies  Act,  1862,"  but  such  section  shall  conti- 
noe  in  force,  and  all  acts  done  or  to  be  done  thereunder 
shall  be  as  valid  and  effectual  as  if  this  Act  had  not 
been  passed. 

CAP.  XX. 

An  Act  to  remove  certain  Restrictions  on  the  Negoti* 
atton  of  Promissory  Notes  and  Bills  of  Exchange 
nnder  a  limited  Sum  in  Irekmd, 

[13th  Ma^,  1864.] 

Sec  1.  iSb  much  o/8  ^  9  Vict.f  c  37.  as  prohibits 
or  restrains  the  negotiation  in  Ireland  of 
notes  and  bills  under  6L  repealed. 
2.  Term  of  this  Act. 

Bb  it  enacted  by  the  Qneen^s  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  From  and  after  the  passing  of  this  Act  so  much 
and  snch  parts  of  an  Act  passed  in  the  eighth  and 
ninth  yeare  of  her  Majesty-'s  reign,  chapter  thirty- 
seven,  as  prohibits  the  drawing,  making,  and  issuing, 
or  restrains  or  imposes  any  penalty  for  or  on  account 
of  the  publishing,  uttering,  or  negotiating  in  Ireland 
of  any  promissory  or  other  note  (not  being  a  note  pay- 
able to  bearer  on  demand),  bill  of  exchange,  draft,  or 
undertaking  in  writing,  being  negotiable  or  transfera- 
ble, for  the  payment  of  twenty  shillings  or  above  that 
sum  and  less  than  five  pounds,  or  on  which  twenty 
sbillbgs  or  above  that  sum  and  less  than  five  pounds 
shall  remain  undischarged,  made,  drawn,  or  endorsed 
hi  any  other  manner  than  is  directed  by  the  said  Act, 
or  which  requires  or  directs  that  all  such  notes,  bills, 
drafts,  or  nndertakings  as  aforesaid  which  shall  be 
issued  in  Ireland  shall  be  made,  drawn,  or  endorsed 
according  to  the  forms  contained  in  the  schedules  to 
the  said  Act,  shall  be  and  the  same  is  and  are  hereby 
repealed. 

2.  This  Act  shall  continue  in  foree  for  two  years, 
and  until  the  end  of  the  then  next  ensuing  session  of 
Parliament. 


CAP.  XXL 
An  Act  to  indemnify  certain  Persons  from  any  penal 
Consequences  which  they  may  have  incurred  by 
sitting  and  voting  as  members  of  the  House  of 
Commons  while  holding  the  office  of  Under  Secre* 
Ury  of  State.  [23rd  June,  1864.1 

CAP.  XXIL 
An  Act  to  amend  the  Laws  which  regulate  the  Re- 
gistration of  Parliamentary  voters  in  Counties  in 
Ireland.  [2drd  June,  1864.] 

25  ^  26  Vict^  c.  62.     13  ^  14  Ftct,  c  68. 

Sec  1.  Duty  of  the  derk  of  the  peace  as  to  additiona 
polling  places  created  under  the  first  redteS 
Act. 

2.  Duty  of  the  clerk  of  the  peace  as  to  new  or 

aUered  polling  districts. 

3.  Duty  oj  the  clerk  of  the  poor  law  union  to 

write  on  the  margin  of  the  registry  the  name 
of  the  parish  or  other  division  in  the  polling 
district  in  respect  of  property  wherein  the 
name  of  the  voter  is  on  the  list;  and  also 
on  the  supplemental  lists.  13  j-  14  Vict,f 
c.  69. 
•  3.  Notice  of  dame  to  vote  under  13  j*  14  Vict.^ 
c  69^  to  be  given  by  the  derks  of  the  peace* 
How  notices  of  claims  to  vote  are  to  be  given 
by  the  clerk  of  the  peace  under  this  Act. 
Form  of  notice  by  claimant  under  this  Act. 
Omission  to  serve  notice  by  claimant  in  the 
form  under  this  Act  not  to  deprive  him  of 
his  right  to  be  inserted  on  the  list. 

4.  Notices  of  objection,  and  lists  of  persons  ob- 

jected  to^  shall  be  given  under  this  Act. 

5.  Clerks  of  the  peace  shall  prepare  alphabetical 

lists  oj  voters  in  each  polling  district 
0.  Such  alphabetical  lists  to  be  the  Hits  of  voters 

in  such  polling  district  for  the  purposes 

herein-after  mentioned. 
7*  Lists  of  voters  to  be  revised  by  the  chairman  of 

quarter  sessions  for  each  polling  district  in 

like  manner  as  provided  by  the  13  4r  1^ 

Vict.,  c.  69.     Power  of  the  said  chairman 

to  amend  mistakes  in  the  lists. 

8.  Separate  lists  of  the  polling  districts  to  be 

numbered,  arranged,  and  printed.  How  to 
be  endorsed. 

9.  When  new  polling  districts  have  been  formed^ 

or  former  polling  districts  altered,  before 
this  Act,  under  25  ^  26  VicL,  c.  62, 
derk  of  the  peace  to  send  a  copy  of  the  pre- 
sent register  of  voters  to  each  derk  oj  poor 
law  unions  in  the  district.  Duty  of  the  clerk 
of  the  poor  law  union, 

10.  Clerk  of  the  peace  to  make  out  alphabetical 

lists  for  each  polling  district^  and  print  and 
publish  them. 

11.  Duty  of  the  assistant  barrister  to  revise  the 

lists.  Court  of  Revision^  where  to  be  holden. 
Notice  of  the  time  and  place  Jor  holding  the 
court  to  be  given, 

1 2.  Revised  lists  to  be  separately  printed  and  ar^ 

ranged  for  each  polling  district 

1 3.  The.  first  register  of  voters  after  the  passing  of 
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this  Act  to  be  the  register  between  SOth 

Nov.  next  after  its  formation  and  \st  Dec 

in  succeeding  year. 
Future  revisions  under  13  ^  14  Ftcf.,c.  69* 
Duty  of  the  derh  of  the  peace  at  the  court  of 

revision.    Clerk  oj  the  poor  law  unions  to 

attend  courts  of  revision. 
Court  of  revision  to  be  deemed  a  court  of  re* 

vision  under  13  ir  14  Fict,^  c  69,  and  a 

court  of  record, 
n.  Power  to  adjourn  courts  of  revision, 

18.  Compensation  to  clerks  of  unions  for  addi- 

tional  duties  under  this  Act 

1 9.  Expenses  incurred  by  the  clerk  of  the  peace  in 

carrying  into  effect  this  Act  provid^  for  by 
presentment, 

20.  Interpretation  of  terms, 

21.  13  ir  14  Vict,  c  69,  incorporated  with  thts 

Act. 
*  Whereas  an  Act  was  passed  in  the  twenty-fifth  and 
twenty-sixth  years  of  the  reign  of  her  Majesty,  in- 
tituled an  Act  to  amend  the  law  relating  to  the  dura- 
tion of  contested  elections  Jor  counties  in  Ireland,  and 
for  establishing  additional  places  for  taking  the  poll 
thereat^  whereby  (amongst  other  matters)  it  is  enacted, 
that  it  shall  be  lawful  for  the  Lord  Lieutenant  or 
other  chief  governor  or  governors  of  Ireland^  by  and 
with  the  advice  of  the  privy  conncil  in  Ireland^  from 
time  to  time  thereafter,  on  petition  from  the  justices 
of  any  county  or  riding  in  Ireland  in  quarter  sessions 
assembled,  representing  that  the  polling  places  for 
such  county  or  riding  are  insufficient  in  number  or  in- 
conveniently situated,  and  praying  that  the  place  or 
places  mentioned  in  the  said  petition  may  be  a  polling 
place  or  polling  places  for  the  county  or  riding  within 
which  such  place  or  places,  is  or  are  situate,  or  may  be  dis- 
continued as  such  polling  place  or  places,and  that  a  barony 
or  baronies,  half  barony  or  half  baronies,  or  any  portion 
thereof  respectively,  in  such  petition  mentioned,  may 
constitute  a  district  for  polling  at  a  polling  place  in 
such  petition  mentioned  (auything  in  an  Act  passed  in 
the  thirteenth  and  fourt-eenth  years  of  the  reign  of  her 
Majesty,  intituled  an  Act  to  shorten  the  duration  of 
elections  in  Ireland,  and  for  establishing  additional 
places  for  taking  the  poU  thereat^  providing  that  a 
barony,  or  half  barony  shall  not  be  divided,  to  the 
contrary  notwithstanding),  or  praying  that  any  polling 
district  or  districts  may  be  altered,  and  that  any 
barony  or  half  barony,  or  any  portion  thereof  respect- 
ively* may  be  detached  from  any  such  polling  district, 
and  be  annexed  to  any  other  polling  district,  as  the 
case  may  bo,  to  declare  that  any  place  or  places  men- 
tioned in  the  said  petition  shall  be  a  polling  place  or 
polling  places  for  that  county  or  riding,  or  shall  be 
discontinued  as  such  polling  place  or  places,  and  that 
the  barony  or  baronies,  half  barony  or  half  baronies, 
or  any  portion  thereof  respectively,  in  such  petition 
mentioned,  shall  constitute  a  dbtrict  for  polling  at 
such  polling  place,  and  that  the  other  polling  districts 
of  the  said  county  or  riding  shall  be  altered  accor- 
dingly, or  to  declare  that  any  polling  district  or 
districts  shall  be  altered,  and  that  any  barony  or  half 
barony,  or  portion  thereof  respectively,  shall  be  de- 
tached from  any  such  polling  district,  and  be  annexed 
to  any  other  polling  dbtrict;  and  whereas  it  is  ex- 


pedient to  provide  for  the  formation  of  separate  fisU 
of  voters  in  the  polling  district  or  polling  districts 
which  may  be  constitute  under  the  said  Act,  and  also 
to  pr«>vide  for  the  formation  of  the  lists  of  voters  that 
may  be  detached  from  any  polling  district^  and 
annexed  to  any  other  poling  diatrict,  pnrsnant  to  the 
provisions  thereof:^  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords-spiritnal  and  temporal, 
and  commons,  m  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act»  when  any 
declaration  or  order  for  creating  any  additional  poll- 
ing place  or  polling  places,  and  the  polling  district  or 
polling  districts  for  the  same,  or  for  disoondnning  or 
altering  any  polling  district  or  districts,  shall  be  made 
for  any  county,  and  published  in  the  Dublin  Gazette, 
pursuant  to  the  provisions  of  the  add  recited  Act,  the 
derk  of  the  peace  for  such  county,  when  deliveriog  or 
causing  to  be  delivered,  next  after  such  publication, 
the  precept  or  precepts  which  such  deriL  of  the  peace 
is  now  required  by  law  to  deUver  or  caused  to  be 
delivered  to  the  clerk  of  every  poor  law  nnion  situate 
wholly  or  in  part  within  his  county,  shall  al  the  same 
time,  and  together  with  the  said  precept  or  precepts, 
deliver  or  cause  to  be  delivered,  to  the  clerk  of  every 
poor  law  nnion  his  additional  precept,  according  to 
the  form  (numbered  I.)  in  the  Schedule  (A.)  to  this 
Act  annexed,  or  to  the  like  effect,  and  also  one  or  more 
copies  of  such  parts  of  the  lists  of  registered  voters 
then  in  force  for  such  county  as  shall  relate  to  the 
barony  or  baronies,  half  barony  or  half  baronies, 
within  such  nnion,  from  or  ont  of  which  a  polling 
district  or  polling  districts  have  been  constituted  under 
the  said  recited  Act,  and  also  such  parts  of  the  said 
lists  as  shall  relate  to  any  barony  or  half  barony 
within  such  union  any  portion  whereof  shall  have  been 
detached  from  any  polling  district,  and  annexed  to  any 
other  polling  district,  pursuant  to  the  saidredted  Ace 

2.  Snch  derk  of  the  peace  shall,  together  with  such 
additional  precept,  at  the  same  time  also  make  and 
cause  to  be  delivered  to  the  clerk  of  such  poor  law 
nnion  one  or  more  of  the  forms  (numbered  2,  3,)  con- 
tained in  the  said  Schedule  (A.)  specifying  the  portion 
or  portions  of  snch  barony  or  baronies,  half  barony  or 
half  baronies,  whereof  such  polling  district  or  polUng 
districts  is  or  are  constituted,  as  spedfied  or  declared 
in  the  dedaration  or  order  certified  under  the  hand  of 
the  derk  of  the  J)rivy  council,  and  published  in  the 
Dublin  Gazette^  pursuant  to  the  said  redted  Act,  and 
also  the  barony  or  half  barony,  baronies  or  half 
baronies,  any  portion  or  portions  whereof  respectively 
may  have  been  detached  from  any  polling  district  or 
polling  districts,  and  annexed  to  any  other  polling 
district  or  poUmg  districts,  as  declared,  certified,  and 
pablished  as  aforesaid;  and  theronpon  snch  derk  of 
the  poor  law  union,  after  due  inquiry,  which  he  is  re« 
qnii«d  to  make,  with  the  assistance  of  the  respect&TO 
collector  or  collectors  of  poor  rates  for  such  respective 
barony  or  baronies  or  divisions  thereof  out  of  which 
such  polling  district  or  polling  districts  may  be  con- 
stituted, or  from  which  any  portion  or  portions  thereof 
have  been  detached  or  annexed  as  aforesaid,  shall  and 
he  is  hereby  required,  in  addition  to  what  he  la  now 
required  by  law  to  do,  to  write  in  the  margin  opposite 
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the  name  of  each  person  on  the  copj  list  of  registered 
voters  the  name  of  the  half  baronj,  parish,  townland 
and  parish,  part  of  par'ish  and  barony,  respectivelj,  or 
other  divbion  ont  of  which,  in  respect  of  lauds, 
tenements,  or  hereditaments  therein,  such  person^s 
name  is  on  the  list  of  registered  voters,  if  such  half 
barony,  parish,  townland,  part  of  parish,  part  of  town- 
land  and  parish,  or  other  division,  constitute  such 
polling  district  or  polling  districts  or  any  pait  thereof, 
or  form  any  portion  of  a  polling  district  detached  from 
and  annexed  to  any  other  polling  district ;  and  such 
clerk  of  the  poor  law  nnion  shall  in  like  manner,  upon 
every  supplemental  Ibt  or  supplemental  lists  of  persons 
not  app(*4Lring  cA  the  copy  of  the  register  of  voters, 
and  which  he  is  now  by  law  required  to  transmit  to 
the  clerk  of  the  peace,  write  in  the  margin  of  such 
supplemental  list  or  supplemental  lists,  opposite  the 
names  respectively  of  the  persons  transmitted  to  such 
clerk  of  the  peace  the  name  of  the  half  barony,  parish, 
townland,  part  of  parish,  part  of  townland  and  parish, 
or  other  division  respectively,  as  the  case  may  be, 
forming  any  polling  district  or  polling  districts  or  any 
part  thereof,  or  forming  any  portion  of  a  polling  dis- 
trict detached  from  and  annexed  to  any  other  polling 
district,  if  the  name  of  such  person  shall  have  been 
inserted  in  such  snpplemental  list  or  lists  as  the  occu- 
piers of  lands,  tenements,  or  hereditaments  in  such 
polling  district  or  districts,  or  in  any  part  thereof, 
or  as  the  occupier  of  lands,  tenements,  or  heredita- 
ments in  any  portion  of  a  polling  district  detached 
Irom  and  annexed  to  any  other  polling  district;  and 
such  copies  of  the  register  of  voters  and  supplemental 
list  or  supplemental  lists,  with  all  such  marginal 
additions  as  aforesaid,  signed  by  such  respective  clerk 
of  the  nnion,  shall  be  the  copies  and  lists  to  be  verified 
for  such  polling  districts  as  aforesaid  by  such  clerk  of 
the  nnion  and  returned  to  the  clerk  of  the  peace,  and 
shall  be  so  verified  pursuant  to  the  provisions  of  an 
Act  passed  in  the  thirteenth  and  fourteenth  years  of 
the  reign  of  her  Majesty,  intituled  an  Act  Co  amend 
the  laws  which  regulate  the  qualification  and  registrar  \ 
tion  of  parliamerytary  voters  in  Ireland,  and  to  alter 
the  law  for  rating  immediate  lessors  of  premises  to  the 
poor  rate  in  certain  boroughs,  and  shall  be  returned 
to  sQch  derk  of  the  peace  within  the  time  in  that 
behalf  in  the  said  last  recited  Act  specified. 

3.  '  And  whereas  by  the  said  last-recited  Act  it  is 
enacted,  that  the  clerk  of  the  peace  of  every  county 
shall,  on  or  before  the  22iid  day  of  Juli/  in  eveiy  )  car 
after  one  thousand  eight  hundred  and  fifly-one,  pub- 
lish in  each  barony  a  notice  according  to  the  form 
(numbered  8)  contained  in  the  schedule  (A.)  to  that 
Act  annexed,  having  first  signed  the  same,  requiring 
all  persona  entitled  to  vote  in  the  election  of  a  knight 
or  knights  of  the  shire  to  serve  in  parliament  in  re- 
spect of  property  wholly  or  in  part  in  each  barony, 
who  shall  not  be  upon  the  register  for  such  barony  of 
▼oters  then  in  force,  and  shall  not  be  on  the  supple- 
mental list  for  such  barony,  and  all  persons  so  entitled 
to  vote  as  aforesaid  who  being  upon  such  reg^ter 
shall  not  retain  the  same  qualification  or  continue  in 
the  same  place  of  abode  as  described  in  such  register^ 
and  who  are  desirous  to  have  their  names  inserted  in 
the  register  abont  to  be  made,  to  give  or  send  to  the 
derk  of  the  peace,  at  his  offioe,  on  or  before  the  fourth 


of  August  then  next  ensuing,  a  notice  in  writing,  by 
them  signed  of  their  claims  to  vote  as  aforesaid,  and 
which  notice  Is  required  to  be  according  to  the  form 
of  notice  set  forth  in  that  behalf  in  the  form  (num- 
bered 9)  contained  in  the  said  schedule  (A)  to  that 
Act  annexed,  or  to  the  like  efiect:  Aud  whereas  the 
said  notice  (numbered  8)  and  form  (numbered  9)  in 
the  said  schedule  (A)  are  only  applicable  to  persons 
entitled  to  vote  or  claiming  to  be  entitled  to  vote  in 
respect  of  property  situate  wholly  or  in  part  within 
any  barony  in  a  county  in  which  the  provisions  afore 
said  of  the  said  first-recited  Act  have  not  been  in  force, 
and  it  is  expedient  to  amend  the  same  so  as  to  make 
notices  and  forms  to  the  like  effect  applicable  to  per- 
sons entitled  to  vote  or  claiming  to  be  entitled  to  vote 
in  respect  of  property  situate  wholly  or  in  part  within 
any  polling  district  in  any  county  constituted  under 
the  said  first-recited  Act,  or  in  any  portion  of  ab&rony 
or  half  barony  detached  from  and  annexed  to  any 
other  polling  district,  pursuant  to  the  said  first-recited 
Act:'  Be  it  therefore  enacted,  that  after  any  polling 
district  shall  be  constituted,  or  any  portion  of  a  ba- 
rony or  half  barony  shall  be  detached  from  any  polling 
district  and  annexed  to  any  other  polling  district,  pur- 
suant to  the  said  first -recited  Act,  in  any  connty,  the 
clerk  of  the  peace  in  such  county  shall  and  he  is  hereby 
required,  in  the  notice  as  to  claims  to  vote  to  be  given 
by  him  as  aforesaid  in  the  said  form  (numbered  8)  ia 
the  said  schedule  (A),  after  the  words  *'  in  respect  of 
any  property  situate  wholly  or  in  part  within  any  ba- 
rony of  this  county,'*  to  add  the  words  *'  or  in  respect 
of  any  property  situate  wholly  or  in  part  within  any 
half  barony  or  polling  district,  or  in  any  portion  of  a 
barony  or  half  barony  detached  from  any  polling  dis- 
trict and  annexed  to  any  other  polling  district,"  as 
the  case  may  be,  and  after  the  words  '*  such  barony" 
to  add  the  words  ''or  polling  district;"  and  the  said 
notice  of  claim  to  be  given  to  the  clerk  of  the  peace 
shall  be  in  the  form  (numbered  4)  in  the  said  schedule 
(A)  to  this  Act  annexed,  or  to  the  like  effect ;  and  the 
form  for  said  notice  should  be  annexed  to  the  said  no- 
tice given  by  the  clerk  of  the  peace:  Provided  always 
that  the  omission  to  serve  such  notice  by  the  claimant, 
if  otherwise  a  notice  in  his  behalf  be  served  pursuant 
to  the  said  form  (No.  9),  shall  not  deprive  such  claimant 
of  his  right  to  be  inserted  in  the  list  of  voters  for  such 
half  barony  or  polling  district,  or  annexed  polling  dis- 
trict, as  the  case  may  be,  if  otherwise  entitled  thereto; 
but  in  all  such  cases,  upon  the  revision  of  the  lists  of 
voters  for  such  county,  and  upon  evidence  given  before  the 
assistant  barrister  that  such  claimant  is  entitled  to  have 
his  name  inserted  on  the  list  of  voters  in  respect  of  pro- 
perty situate  wholly  or  in  part  within  such  polling  dis- 
trict, or  within  any  portiou  of  a  barony  or  half  barony 
detached  from  any  polling  district,  and  annexed  to  any 
other  polling  district,  the  assistant  barrister  shall  and 
he  is  hereby  required  to  insert  the  name  of  such 
claimant  in  the  list  of  voters  for  such  polling  district 
or  annexed  polling  district,  as  the  case  may  be,  and  in 
respect  of  the  property  of  such  claimant  therein, 

4.  All  notices  of  objection  required  to  be  given  to 
the  clerk  of  the  peace  for  saeh  connty,  and  notioes  of 
objection  to  be  given  to  parties  objeoted  to  by  any 
person  other  than  the  derk  of  the  peace  or  clerk  of 
the  union,  and  lists  of  persons  objected  to  required  to 
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be  pablished  bj  the  clerk  of  tbe  peace  parsnant  to  the 
said  last  recited  Act,  shall  also  be  made,  given,  and 
published  whenever  the  said  first  recited  Act  shall  have 
come  into  effect  as  aforesaid  in  any  connty,  inserting 
in  sach  notices  and  lists,  instead  of  the  words  barony, 
the  name  of  the  half  barony,  polling  district,  or  other 
division  in  the  lists  whereof  the  name  of  the  person 
objected  to  is  inserted  or  claims  to  bo  inserted ;  and 
the  provisions  of  the  said  last  recited  Act,  and  the 
schednle  (A),  Nos.  10-15,  annexed  thereto,  with  re- 
spect to  the  clerk  of  the  union's  supplemental  list  of 
the  occupiers  of  lands,  tenements,  or  hereditaments 
situate  in  a  barony,  and  with  respect  to  the  clerk  of 
the  peace's  lists  of  persons  claiming  to  be  entitled  to 
vote  in  respect  of  property  situate  wholly  or  in  part 
within  a  barony,  shall  also  apply  to  such  occupiers  or 
persons  claiming  in  respect  of  property  situate  wholly 
or  in  part  within  such  half  barony,  polling  district,  or 
other  division  as  aforesaid,  inserting  in  such  lists,  in- 
stead of  (he  barony,  the  name  of  the  half  barony,  poll- 
ing district,  or  other  division  as  aforesaid. 

5.  The  clerk  of  the  'peace  in  such  county  as  afore- 
said, upon  the  transmission  to  him  next  after  this  Act 
shall  come  into  operation  in  any  such  county  of  the 
copies  of  the  register  for  the  several  baronies  therein 
by  the  several  clerks  of  the  poor  law  unions  wholly  or 
in  pait  within  said  connty,  and  supplemental  lists  with 
such  marginal  observations  thereon  as  aforesaid,  shall 
from  such  copies  and  lists,  and  within  the  time  now 
prescribed  by  law  for  the  making  and  publication  of 
alphabetical  lists  of  claimants,  make  out,  according  to 
the  form  (numbered  5),  and  pursuant  to  the  direc- 
tions in  the  said  schedule  (A)  to  this  Act  annexed,  an 
alphabetical  list  for  each  polling  district  or  other  divi- 
sion into  which  such  county  or  a  part  thereof  may  have 
been  divided,  pursuant  to  such  first  recited  Act,  and 
declaration  or  order  of  the  privy  council  made  thereon, 
of  all  persons  entitled  to  vote  in  respect  of  property  in 
such  polling  district  or  other  division ;  and  all  such 
lists  shall  be  made,  printed,  and  published  in  the  like 
manner  and  subject  to  the  like  provisions  as  now  re- 
late to  the  list  of  voters  or  claimants  for  each  barony 
in  any  county  in  which  the  said  first  recited  Act  has 
not  come  into  force  as  aforesaid,  except  as  herein  pro- 
vided. 

6.  Such  alphabetical  list  and  such  list  of  claimants, 
if  any,  as  aforesaid,  for  every  polling  district  or  other 
division  as  aforesaid,  with  the  marginal  additions,  if 
any,  thereon,  except  such  marginal  additions  as  by 
this  Act  are  required  to  be  insei  ted  in  the  copies  of  the 
register  for  the  several  baronies  and  snpplemental  lUts 
by  the  clerks  of  the  poor  law  unions  an  aforesaid,  shall 
be  deemed  to  be  the  list  of  voters  of  such  half  barony, 
polling  district,  or  other  division  into  which  such 
county  may  have  been  divided  as  aforesaid  for  the 
purposes  in  the  said  last  recited  Act  and  hereinafler 
mentioned, 

7'  The  chairman  of  quarter  sessions  of  every  connty 
in  which  after  tbe  passing  of  this  Act  the  said  Act  first- 
recited  shall  come  into  fbrce  as  aforesaid,  ^hali  at  the 
next  couit  of  revision  for  the  registry  of  voters  In  the 
said  county  duly  revise  such  lists  of  voters  and  lists  of 
claimants  in  respect  of  property  in  such  polling  dis- 
tricts or  other  division,  as  the  case  may  be,  and  ad)u- 
dicate  thereon  and  upon  all  objections  thereto  in  like 


manner,  and  with  all  the  like  power,  authority,  and 
jurisdiction,  to  all  intents  and  purposes,  and  subject 
to  the  same  right  of  appeal,  as  already  provided  by 
the  said  last  recited  Act  with  respect  to  the  revisioo  of 
the  lists  of  the  several  baronies  in  such  county,  and 
the  registry  of  voters  in  the  said  county,  and  the  sers- 
ral  lists  of  claimants  and  of  persons  objected  thereto: 
Provided  always,  that  if  upon  any  revision  to  be 
holden  under  this  Act  it  should  appear  to  the  satisfac- 
tion of  such  chairman  of  quarter  sessions  that  the 
name  of  any  person  otherwise  entitled  to  vote  in  soch 
county  remained  in  any  baronial  list,  and  which  ought 
to  have  been  inserted,  pursuant  to  the  provisions  of 
this  Act,  in  the  Ibt  of  the  polling  district  or  other  di- 
vision as  aforesud,  or  was  erroneously  inserted  in  one 
polling  district  or  division  instead  of  another,  such  as- 
sistant barrister  shall  thereupon  expnnge  such  name 
from  snch  baronial  list  or  polling  district  or  divbion, 
and  insert  the  same  in  the  list  of  the  polling  district 
or  other  division  in  respect  of  property  wberein  the 
name  of  such  person  bad  been  originally  placed  ia 
snch  baronial  list. 

8.  After  the  transmission  of  the  lists  of  voters  for 
the  said  connty  by  the  assistant  barrister,  signed  by 
him,  to  the  clerk  of  the  peace,  the  said  clerk  of  tbe 
peace  shall  in  like  manner,  and  subject  to  the  like  pro- 
visions as  provided  by  the  said  Act  with  respect  to  ba- 
ronial lists,  cause  the  said  lists  for  such  half  barony, 
polling  district,  or  other  division  to  be  printed  in  a 
book  or  books,  numbered  and  arranged,  with  the 
names  in  each  polling  district  or  other  division  ia 
strict  alphabetical  order,  and  in  snch  manner  aud  form 
that  the  list  of  voters  for  each  and  every  separate  poll- 
ing district  or  other  division  contained  therein  may  be 
conveniently  and  completely  cut  out  or  detached  from 
all  the  other  lists  of  voters  contained  in  the  same  book, 
in  the  same  manner  and  for  the  same  purposes  as  tbe 
list  of  voters  for  separate  baronies  are  printed  and  ar- 
ranged nnder  the  said  last  mentioned  Act;  and  snch 
separate  lists  shall  be  intitnled  according  to  the  forms 
(Nos.  6,  7,  &  8)  in  the  said  schednle  (A)  to  this  Act  an- 
nexed, and  endorsed  with  the  name  of  the  polling  dis- 
trict and  polling  place  therein  according  to  the  form 
No.  9  in  the  said  schedule,  and  the  same  shall  be  de- 
livered to  the  sheriff  of  the  county,  signed  by  the  said 
clerk  of  the  peace,  within  the  time  and  for  the  por- 
pose  in  the  said  last  mentioned  Act  expressed. 

9.  •  And  whereas  before  the  passing  of  this  Act,  and 
after  the  said  Act  of  the  twenty-fifth  and  twenty-sixth 
years  of  the  reign  of  her  Majesty  was  passed,  addi- 
tional polling  districts  have  been  constituted,  and 
other  polling  districts  or  parts  of  polling  dbtricts  have 
been  altered  or  discontinued  in  certain  counties  in  Ire- 
landy  in  pursuance  of  the  said  Act,  and  it  is  expedient 
that  provision  be  made  for  ascertaining  the  voters  in 
such  new  or  altered  polling  districts,  or  for  makhig 
separate  lists  of  such  voters,  and  which  lists  are  re- 
quired for  the  purpose  of  voting  at  the  polling  places 
appointed  for  snch  districts:'  Be  it  therefore  enacted, 
that  from  and  immediately  after  the  passing  of  this 
Act  the  clerk  of  the  peace  in  each  county  in  Irdad 
in  which  any  polling  district  has  been  heretofore  con- 
stituted or  altered  under  the  provisions  of  the  said 
Act  shall  transmit  to  the  clerk  of  every  poor  law  union 
respectively  situate  wholly  or  in  part  within  any  such 
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polling  district,  or  within  any  barony  or  half  barony, 
or  any  portion  thereof  detached  from  any  former  poll- 
ing district,  and  annexed  to  any  other  polling  district, 
two  or  more  copies  of  the  present  register  of  voters 
of  the  barony  or  baronies,  half  barony  or  half  baro- 
nies, from  or  ont  of  which  snch  new  polling  district 
has  been  constituted,  or  other  polling  district  altered, 
with  his  precept  according  to  the  form  No.  1  in  the 
schedule  (B)  to  this  Act  annexed,  together  with  one  or 
more  of  the  forms  (numbered  2,  3)  in  the  schedule 
(A.)  to  this  Act  annexed,  or  to  the  like  effect, 
and  containing  the  like  particulars  as  hereinbefore  j 
provided  with  respect  to  polling  districts  that  may  be 
constituted  or  altered  as  s^resaid  after  the  passing  of 
this  Act;  and  thereupon  such  clerk  of  the  poor  law 
union  as  aforesaid,  after  due  inquiry,  which  he  is  re-  | 
quired  to  make,  with  the  assistance  of  the  respective 
collector  or  collectors  of  poor  rates  for  such  respective  | 
barony  or  baronies  or  divisions  thereout  ont  of  which  j 
such  polling  district  or  polling  districts  have  been  con-  ^ 
stitoted,  or  fi'om  which  any  portion  or  portions  thereof 
have  been  detached  or  annexed  as  aforesaid,  shall  and 
he  is  hereby  required  to  write  in  the  margin  opposite 
the  name  of  each  person  in  the  copy  list  of  such  re- 1 
gistered  voters  the  name  of  the  half  barony,  parish, 
townland,  and  parish,  part  of  parish  and  barony,  or 
othet  division  respectively,  ont  of  which  in  respect  of 
lands,  tenements,  or  hereditaments  therein  such  per- 
son's name  is  in  the  list  of  registered  voters,  if  such 
half  barony,  parish,  townland,  or  any  part  thereof,  or 
other  division,  constitute  such  polling  district  or  poll- 
ing districts  or  any  part  thereof,  or  any  portion  of  a 
former  barony  or  polling  district  detached  from  and 
annexed  to  any  other  polling  district;  and  such  copy 
or  copies  of  registered  voters,  with  such  marginal  ad- 
ditions only  as  last  aforesaid,  and  no  other  marginal 
additions,  shall  be  verified  by  such  clerk  of  the  uuion, 
pursuant  to  the  provisions  of  the  said  Act  of  the  thir- 
teenth and  fourteenth  years  of  her  Majesty,  chapter 
sixty-nine,  and  shall  be  returned  to  the  said  clerk  of 
the  peace  within  the  space  of  ten  days  next  after  the 
receipt  thereof  from  such  clerk  of  the  peace  as  last 
aforesaid. 

1 0.  The  clerk  of  the  peace  in  snch  county  as  last 
aforesaid  upon  the  transmission  to  him  of  the  copies 
of  the  register  of  voters  for  the  several  baronies 
therein  by  the  several  clerks  of  the  poor-law  unions 
wholly  or  in  part  within  said  county,  with  such  mar- 
ginal additions  as  last  aforesaid,  shall  from  such  copies, 
and  without  any  unnecessary  delay,  make  out,  pnr- 
snaot  to  the  directions  (No.  4)  in  the  schedule  (B)  to 
this  Act  annexed,  an  alphabetical  list  for  each  polling 
district  or  other  division  into  which  snch  county  or  a 
part  thereof  has  been  divided,  pursuant  to  such  first  re- 
cited Aet,  and  declaration  or  order  of  the  privy  coun- 
cil made  thereon,  of  all  persons  upon  such  register  of 
Toters  in  respect  of  property  in  snch  polling  district  or 
other  division;  and  all  sueh  lists  shall  thereupon  be 
printed  and  published  in  the  like  manner  and  subject 
to  the  like  provisions  as  now  relate  to  lists  of  (voters 
for  each  barony  in  any  connty  in  which  the  said  first- 
recited  Act  has  not  come  into  force,  except  as  herein 
la  provided. 

1 1.  The  assistant  barrister  of  every  snch  county  as 
lastafbreaaid,  shall  at  the  sessions  of  the  peace  to  be 


holden  in  any  snch  connty  next  after  the  publication 
of  such  lists  and  the  passing  of  this  Act,  duly  revise 
such  lists  of  voters  so  far  as  they  relate  to  the  ar- 
rangement and  classification  thereof  in  such  polling 
district  or  polling  districts  or  other  division,  as  the 
case  may  be,  and  adjudicate  thereon;  and  if  it  ap- 
pears upon  such  revision  that  the  name  of  any  voter 
in  such  connty  remained  on  any  bai'onial  list,  and 
which  ought  to  have  been  inserted  pursuant  to  the 
provisions  of  this  Act  in  the  list  of  the  polling  district  • 
or  other  division  as  last  aforesaid,  or  was  erroneously 
inserted  in  the  list  of  one  polling  district  or  division 
instead  of  another  polling  district  or  division,  snch 
assistant  barrister  shall  therenpon  expunge  such  name 
from  such  baronial  or  other  list,  and  insert  the  same 
in  the  list  of  the  polling  district  or  other  division  in 
respect  of  property  wherein  the  name  of  snch  person 
had  been  originally  placed  in  snch  baronial  list:  Pro* 
vided  always,  it  shall  not  be  necessary  for  such  as- 
sistant barrister  to  hold  any  wch  last-mentioned  court 
of  revision  at  the  place  or  places  in  which  the  list  of 
voters  for  the  barony  or  half  barony  out  of  which  or 
any  part  thereof  such  new  polling  district  or  other  di- 
vision had  been  constituted,  but  the  said  assistant 
barrister  shall  and  may  hold  such  court  of  revision  at 
the  sessions  of  the  peace  to  be  holden  in  any  one  or 
more  of  the  divisions  of  the  said  county,  as  to  the  said 
assistant  barrister  shall  seem  fit,  upon  due  notice  being 
given  by  snch  assistant  barrister  to  the  clerk  of  the 
peace  of  snch  county  of  the  time  and  pUce  or  times 
and  places  for  holding  such  court  of  revision  six  days 
at  least  before  the  commencement  thereof;  and  such 
notice  shall  be  written  or  printed,  posted,  published, 
and  distributed  in  like  manner  as  already  provided 
with  respect  to  the  revision  of  baronial  lists,  or  as 
near  thereto  as  the  ciroumstances  of  the  case  will 
admit. 

12.  The  said  assistant  barrbter  shall  sign  such 
lists,  when  so  re\ised,  and  transmit  the  same  to  the 
said  clerk  of  the  peace,  who  therenpon  shall  cause  the 
said  lists  for  snch  polling  district  or  other  division  to  be 
immediately  and  separately  printed  and  arranged  in  a 
book  or  books,  in  like  manner  as  hereinbefore  provided 
with  respect  to  the  lists  of  voters  for  each  and  every 
separate  polling  district  or  other  division  that  may  be 
constitnt^  after  the  passing  of  this  Act;  and  such 
separate  lists  shall  be  the  lists  of  voters  for  polling  at 
the  polling  places  appointed  for  snch  polling  districts 
or  divisions,  and  shall  be  intituled  according  to  the 
directions  (No.  5)  in  the  said  schedule  (B)  to  this  Act 
annexed;  and  each  such  list  shall  be  endorsed  with 
the  name  of  the  polling  district  and  pollmg  place 
thereon,  according  to  the  form  (No.  6)  in  the  said 
schedule,  and  when  so  printed  shall  be  signed  by  the 
said  clerk  of  the  peace,  and  delivered  without  delay 
to  the  sheriff  of  the  said  county,  to  be  safely  kept  Tor 
the  purposes  in  the  said  last- recited  Act  mentioned. 

1 3.  When  the  said  Act  of  the  twenty-fifth  and  twenty- 
sixth  years  of  bor  Majesty  shall  come  into  force  as 
aforesaid  in  any  county  in  Ireland^  after  the  passing  of  this 
Act,  the  printeil  book  or  books  of  the  registry  inciad- 
mg  the  said  printed  book  or  books  so  signed  by  the 
clei*k  of  the  peace  and  given  into  the  custody  of  the 
sheriff  of  the  said  couuty  as  aforesaid,  i>hall,  aa  re- 
gards the  first  register  to  be  formed  under  this  Act, 


20 


APPENDIX— STATUTES  27  &  28  VICTORIA. 


be  the  register  of  persons  entitled  to  Tot«  at  any  elec- 
tion of  a  member  or  members  to  serve  in  Parliament 
which  shall  take  place  in  and  for  the  same  conntj  be- 
tween the  last  day  of  Novernber  in  the  year  wherein 
Boch  last-mentioned  Act  shall  so  come  into  force  and 
effect  the  first  day  of  December  in  the  succeeding  year. 

14.  After  the  first  registry  in  any  county  or  in  any 
part  thereof,  under  the  provisions  of  this  Act,  all  fu- 
ture lists  of  voters  and  of  persons  entitled  to  or  claim- 
ing to  vote  for  such  new  or  additional  polling  districts 
or  divisions  in  such  county  or  in  any  part  thereof,  shall 
be  made,  published,  and  revised  under  and  in  pur- 
suance of  the  provisions  of  the  said  Act  of  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  her  Majesty 
aforesaid,  or  as  near  thereto  as  the  circumstances  of 
the  case  shall  permit,  except  as  herein  is  excepted. 

15.  The  clerk  of  the  peace  of  every  such  county 
6hall  attend  each  and  every  court  of  revision  which 
shall  be  held  in  such  county  nnder  this  Act,  with  all 
such  lists,  notices,  and  returns  as  he  i  now  required 
to  produce  or  deliver  to  such  assistant  barrister  for 
the  said  county,  at  the  several  courts  of  revision  holden 
nnder  the  said  recited  Act,  and  that  may  be  requisite 
for  the  revision  of  the  lists  or  in  pursuance  of  this  Act, 
and  according  to  the  respective  polling  districts  or 
other  divisions  constituted  as  aforesaid,  and  also  with 
all  lists  of  claimants  and  of  persons  entitled  to  vote 
in  respect  of  property  in  the  several  polling  districts 
or  other  divisions  aforesaid  that  have  been  made  out 
and  arranged  by  such  clerk  of  the  peace  pursuant  to 
the  provisions  of  this  Act;  and  the  clerks  of  the  seve- 
ral unions  wholly  or  in  part  in  such  county  shall  at- 
tend at  the  courts  of  revision  holden  in  such  county 
for  such  polling  districts  or  other  divbions  aforesaid, 
wherein  their  respective  unions  or  any  part  thereof 
may  be  situate,  and  produce  all  such  books  of  rates, 
documents,  papers,  or  writings  in  their  possession, 
custody,  or  power,  as  they  aie  now  by  law  required  to 
produce  at  the  courts  of  revision  holden  nnder  the 
aaid  Act  of  the  thirteenth  and  fourteenth  years  of  her 
present  Majesty,  and  if  required  by  the  said  assistant 
barrister  shall  also  produce  all  copy  lists  or  tables  of 
the  town  lands  and  parishes  and  barony  or  baronies 
within  their  respective  unions  as  aforesaid,  and  also 
all  lists  of  valuation  and  of  eveiy  revision  thereof 
which  may  have  been  theretofore  lodged  with  such 
clerks  of  poor-law  unions,  or  transmitted  to  them  or 
to  the  respective  boards  of  guardians  of  such  unions 
by  the  commissioner  of  valuation  in  Ireland^  and 
shall  answei*  upon  oath  all  such  questions  as  such  as- 
sistant barrister  may  put  upon  them  touching  any 
matter  herein  mentioned. 

16.  Every  court  of  revision  to  be  holden  nnder 
this  Act  shall  be  deemed  to  be  a  court  of  revision 
nnder  the  said  last-recited  Act,  and  shall  be  a  court 
o^i'ecord;  and  the  assistant  barrister  before  whom 
such  court  shall  be  held  shall  have  the  like  power  and 
authority  to  fine  the  clerk  of  the  peace,  the  under  she- 
riff of  the  county,  any  collector  of  poor  rates,  or  clerk 
of  any  union,  respectively,  who  shall  be  guilty  of  any 
breach  of  duty  nnder  or  in  execution  of  this  Act,  any 
sum  not  exceeding  five  pounds,  to  be  imposed  by  and 
at  the  discretion  of  such  assistant  barrister,  such  fines 
to  be  paid  and  appropriated  in  the  like  manner  as  by 
the  said  last-recited  Act  b  provided  with  respect  to 


snch  fines  that  may  be  imposed  under  the  provisioni 
thereof. 

17.  In  case  it  shall  so  happen  that  the  chaiiroan 
of  the  county,  or  any  revising  barrister,  by  death,  ill- 
ness, or  other  cause,  shall  not  be  in  attendance  to 
open  any  revision  court  appointed  to  be  held  for  any 
county,  district,  or  borough  on  the  day  appointed  for 
opening  the  same,  or,  after  having  opened  the  same, 
shall  not  continue  hb  attendance  until  the  business  of 
such  revision  court  shall  be  completed,  it  shall  be  law- 
ful for  any  one  justice  of  the  peace  of  the  cooutf,  at 
the  expiration  of  two  hours  from  the  time  fixed  for 
the  opening  of  the  said  revision  court,  and  not  before, 
to  open  and  adjourn  such  revision  court,  and  ^  from 
time  to  time,  and  for  such  reasonable  time  as  shall  be 
sufficient  for  the  Chancellor  for  the  time  being  or  keeper 
or  commissioner  of  the  great  seal  in  Irdomd  to  be  in- 

I  formed  of  such  death,  illness,  or  absence,  and  to  ap- 

j  point  some  other  person  to  do  the  duty  of  the  said 

revision  court,  and  for  such  person  to  repair  to  the 

place  where  snch  revbion  court  should  be  held,  and  to 

take  upon  himself  the  execution  of  the  said  doty. 

18.  The  guardians  of  the  poor  of  each  union,  after 
this  Act  shall  come  into  operation  therein,  may,  by  aa 
order  make  such  annual  or  other  allowance  oat  of  tbe 
rates  to  the  clerk  of  such  union  respectively,  as  compen- 
sation for  the  additional  duty  hereby  imposed  upon  him, 
as  the  said  guardians  shall  think  proper ;  but  no  such  order 
shall  be  acted  upon  or  any  payment  made  thereunder 
until  the  same  shall  be  approved  of  by  the  poor-law 
commissioners,  and  the  payment  sanctioaed  by  them. 

19-  All  expenses  incurred  or  to  be  incurred  by  tbe 
derk  of  the  peace  in  any  snch  county  as  aforesaid  in 
carrying  into  effect  the  provisions  of  thb  Act,  indad- 
ing  all  additional  expenses  of  forming  and  arranging 
the  separate  lists  for  tbe  several  polling  districts,  or 
other  divisions  as  aforesaid,  and  the  providing,  print- 
ing, and  publishing  thereof,  and  all  other  expenses 
that  may  be  hereby  imposed  on  snch  clerk  of  tbe 
peace,  shall  be  deemed  and  are  hereby  decUred  to  be 
expen^^es  incurred  by  the  said  clerk  of  the  peace  nn- 
der the  said  Act  of  the  thirteenth  and  fbnrteentb 
years  of  the  reign  of  her  present  Majesty;  and  an 
account  thereof  shall  be  laid  before  tbe  next  present- 
ment sessions  of  the  county  after  tbe  same  shall  be 
incuiTcd,  or  shall  be  included  in  or  added  to  the 
account  of  the  expenses  of  tbe  clerk  of  tbe  peace 
which  by  the  said  Act  are  directed  to  be  laid  before 
the  next  presentment  sessions  of  tbe  county  alter  the 
same  shall  have  been  incurred ;  and  the  grand  jnry 
of  such  county  shall  present  for  the  same,  or  so 
mnch  thereof  as  snch  presentment  sessions  or  grand 
jury  shall  al  ow  to  be  levied  off  anch  county,  and  to 
be  paid  in  like  manner  as  prov  ided  by  the  said  Act. 

20.  In  thb  Act  and  the  schedulea  annexed  hereto, 
unless  there  be  something  in^  the  snbjtet  or  context 
repugnant  to  such  construction,  the  words  "clerk  of 
the  peace  "  shall  be  construed  to  include  the  clerk  of 
the  peace  or  his  deputy  or  other  person,  for  the  time 
being  acting  for  him,  and  having  the  custody  of 
of  records  relating  to  the  registry  of  parliamentary 
voters;  the  words  "assistant  barrister "  shall  applj 
to  and  include  the  chairman  of  quarter  sessions,  and 
also  the  chairman  of  the  sessions  of  the  peace  for  the 
county  of  Dublin,  and  hb  deputy,  or  auy  barri^Jter 
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dalj  appointed  as  depntj  for  an  assistant  barrister; 
the  word  *^  connty  "  shall  inclnde  a  riding  of  a  coon- 
tj;  the  word  '' polling  district  **  shall  be  construed 
to  inclnde  any  barony  or  half  barony,  parish,  town- 
land,  or  any  parts  or  portions  thereof  forming  such 
polling  district,  and  also  any  barony  or  half  barony, 
or  any  portion  thereof  respectively,  detached  from  one 
barony  or  polling  district,  and  annexed  to  any  other 
barony  or  polling  district* 

21.  The  said  Act  of  the  thirteenth  and  fourteenth 
years  of  the  reign  of  her  present  Majesty,  chapter 
sixty-nine,  shall  be  incorporated  and  constrned  toge- 
ther with  this  Act,  except  so  far  as  same  is  incon- 
sistCDt  herewith  or  repugnant  hereto. 

SCHEDULES  to  which  the  foregoing  Act  refers. 
SCHEDULX  (A.) 

No.  1. 

Prucept  op  the  Clerk  of  the  Peace  to  the  Clerk 
or  THE  UmoK  IN  puesoance  of  the  Provisions  of 
THIS  Act.  [To  follow  Precept  No.  3,  Schedule 
(A.)  to  13  &  14  Vict.,  c.  69.] 

And  in  pursuance  of  the  provisions  of  the  Act  of 
Parliament  of  the  twenty- seventh  and  twenty-eighth 
Victoria,  chapter  [this  Act]^  yon  are  herewith  trans- 
mitted in  the  Form  (No.  2)  the  name  of  the  polling 
dbtrict  of  [the  new  poUing  district]  and  the  severid 
parts  and  divisions  of  the  said  barony  [or  baronies, 
as  the  case  may  be,]  out  of  which  the  said  polling 
district  is  constituted;  and  also  in  the  Form  (No.  3) 
the  name  of  the  barony,  and  the  names  of  the  portions 
thereof  detached  from  the  polling  district  of 
and  annexed  to  the  polling  district  of  [the  barony  or 
polling  district  to  which  parishes,  ^c,  are  attached,] 
Yon  shall  also  and  within  the  time  aforesaid,  after  due 
inqniry,  which  you  are  required  to  make,  with  the 
assistance  of  the  respective  collectors  of  poor  rates 
(which  assistance  snch  respective  collectors  are  re- 
quired to  give),  upon  the  copy  of  the  register  of  the 
said  barony  or  division  of  the  barony  included  in  your 
union,  write  legibly  in  the  margin  of  such  copy,  and 
opposite  the  names  respectively  of  the  persons  in  such 
copy,  the  name  of  the  half  barony,  parish,  townland, 
or  other  division  as  named  and  specified  in  the  said 
Form  (No.  2)  sent  herewith,  in  which  half  barony, 
parish,  or  other  division  or  denomination  the  property 
is  situate  in  respect  whereof  the  names  of  such  per- 
sons respectively  appear  on  such  copy  of  the  regii^ter, 
and  also  in  like  manner  in  the  margin  of  snch  copy 
of  the  barony  of  write  legibly  opposite  the 

names  respectively  of  the  persons  on  snch  copy  the 
name  of  the  half  barony,  parish,  townland,  or  other 
division  [as  the  case  may  be],  as  named  and  specified 
in  the  Form  (No.  3)  sent  herewith,  in  which  half 
barony,  parish,  or  other  denomination  or  division  the 
property  is  situate  in  respect  whereof  the  names  of 
snch  persons  respectively  appear  on  such  copy  of  the 
register;  and  for  the  better  enabling  you  to  ascertain 
the  half  barony,  parish,  or  other  division  in  which 
snch  property  respectively  may  be  situate,  yon  are  at 
liberty  to  refer  to  and  make  use  of  any  tables  or  lists 
of  vaination  and  reviaions  thereof  whereof  any  copies 


or  copy  may  have  been  lodged  with  yon  or  transmitted 
to  the  boai^  of  guardians  of  your  union  by  the  com* 
mbsioner  of  valuation  in  Ireland.  Yon  shall  also  in 
like  manner,  and  with  the  like  assistance  and  informa- 
tion, upon  the  margin  of  the  supplemental  list  of  per- 
sons not  appearing  in  the  copy  of  the  re^ster,  and  to 
be  transmitted  to  me,  write  legibly  opposite  the  names 
respectively  of  the  persons  on  such  lists  the  names  of 
the  half  barony,  parish,  townland,  or  other  division 
[as  the  case  may  be],  as  named  and  specified  in  the 
Forms  (Nos.  2,  3)  aforesaid,  in  which  half  barony, 
parish,  or  other  division  or  denomination  the  property 
is  situate  in  respect  whereof  the  name  of  such  persons 
respectively  appear  on  snch  supplemental  list;  and 
snch  copy  register  and  supplemental  list,  with  such 
marginal  additions,  shall  be  signed,  verified,  and  trans* 
mitted  to  me  by  you  in  like  manner  and  within  the 
time  pi'escribed,  pursuant  to  the  provisions  of  the  said 
Act  of  the  thirteenth  and  fourteenth  Victoria,  chapter 
sixty-nine. 

No.  2. 

County  of  Polling  district  of 

[State  precisely,  as  published  in  the  Dublin  Gasetta 
(if  a  half  barony),  the  name  of  the  half  barony  and 
parishes  or  parts  of  parishes  or  other  denominations 
therein  constituting  such  new  polling  district;  or  if 
the^  polling  district  be  constituted  out  of  parts  of  se- 
veral baronies,  townlands,  parishes,  or  parts  of  pa- 
rishes respectively,  then  state  them  accordingly  as]— 

The  townland  of  in  the  parish  of 

and  barony  of  ,     So  much  of  the  parish  of 

as  is  situate  in  the  barony  of  .     The 

townlands  of  in  the  parish  of  and  barony 

of  •    The  parishes  of  in  the  barony  of 

[as  the  case  may  be]. 

No.  3. 

County  of  Polling  district  of 

[State  precisely,  as  published  in  the  Dublin  Gaaette, 
the  parts  or  portions  of  the  barony  or  baronies  de- 
tached from  a  former  polling  district,  and  annexed  to 
another  polling  district,  as  thus] — 

The  parishes  of  in  the  barony  of 

So  much  of  the  parish  of  as  is  in  the  baionj 

of  .     The  townlands  of  in  the  parish  of 

in  the  barony  of  detached  from  the  ba- 

rony of  [or  polling  dbtrict  of  J  and  an- 

nexed to  the  barony  of  [or  polling  district  of 

,  as  the  case  may  be]. 

No.  4. 

FoRU  OF  Notice  of  Claim  to  be  qiyen  to  the  Clerk 
OF  THE  Peace,  pursuant  to  this  Act. 

County  of  Polling  district  of 

To  the  clerk  of  the  peace  for  the  county  of 

I  hereby  give  you  notice,  that  I  claim  to  be  in- 
serted in  the  list  for  this  polling  district  of  voters  fur 
the  county  of  ,  and  that  the  particnlars  of  my 

place  of  abode  and  qualification  are  stated  in  the  co- 
lumns below. 

Dated  the        day  of  in  the  year 

(Signed)        A.B. 
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otlwr  like  pUst^  u4  Brakar  of  Immm  0'  »yX 
u4  Dm  pulih  Hd  \mn»r  mhm  th*  pi»pwl|  ti 
■ttoM*  la  Ikit  paUU«  dlatitel.  or  mm  af  «Im 
jw>M«T,  «r  «ha  MM  of  Um  qMSMrtac  toaM 
nfuy)!  «r  if  tk«  swUtetlM  miU  af  • 
KDlolAifa,  tbca  tha  nuaa  of  tba  owmt  of  Um 
pnforty  ool  oT  wUch  iMoh  fasMMno  taauoi, 
Stttflbo  prfak  ud  tanoy.    (B^ifaSy  aartdia 


iltuta  bo  to  tha  paUlai  dlatrictt  fhra 
lovalkaOvUh,  ud  bMvajr  U  wUak  Ito  f»- 


No.  5. 

[The  clerk  of  the  peace  shall,  from  the  copies  of  the 
register  and  supplemental  lists  transmitted  to  him  by 
the  clerks  of  the  respective  unions,  select  the  names 
of  the  persons  entitled  to  vote  in  respect  of  property 
in  the  polling  district,  and  make  out  and  aiTange  the 
lists  in  alphabetical  order  as  provided  by  this  Act,  for 
the  pnrpose  of  revision  by  the  assistant  barrister, 
omitting  in  the  margin  opposite  each  name  the  parish, 
townknd,  or  other  divbion  in  which  the  property  is 
Bttnate,  but  inserting  it  in  the  last  column,  and  may 
be  thus  entitled] — 


Connty  of 


Polling  district  of 


The  list  of  persons  on  the  register  of  voters  and 
clerks  of  the  union  supplemental  list  as  entitled  to  vote 
in  the  election  of  a  knight  or  knights  of  the  shire  for 
the  county  of  in  respect  of  property  situate 

wholly  or  in  part  within  the  polling  district  of 


•MhToU 
MfkU 


lua,  or  a^  Ilka  plMa,  ud  bub- 
barorbm&MtfBarUStha  pailali 
Bad  bamy  wkara  t)>a  luopaity  U 
ritaato.orBaaoofUtaMap«rty  aad 
tho  Maaa  oT  tk«  oeeapjfac  toaaat  (If 
Bay);  or  If  Ibo  ^uaUiloBttoB  aoamat 
af  a  rairtaUiga,  (ba  aaaa  af  iba 
owaar  af  tba  ptapafty  oat  of  vhiah 
■aak  r>a«ahaf|a  iaaaaa,  aad  Ito  par- 
lab  aad  banm.  (BanfaalyoMWa 
toaalaada laUio  paclab la  vUob Iba 
yoyaity  la  attaata  ba  te  tho  palUai 
dMiicl.tkcaalBtotba(o«alani  pa- 
ilab.  Bad  baraw  U  wUsk  (ka  pta- 


No.     6a 

f  If  the  polling  district  be  a  new  or  additional  dis- 
trict formed  out  of  a  part  of  a  barony  or  out  of  por- 
tions of  several  baronies  it  may  be  intituled  thus] 

County  of  Polling  district  of 

Copy  of  the  regbter  (so  far  as  relates  to  the  polling 
district  of  p  consisting  of 

[Here  state  the  several  townlands,  parishes,  or 
other  divisions  consituting  this  polling  district,  as  de- 
clared in  the  Dublin  Gazette]  )  of  persons  en- 
titled to  vote  at  any  election  of  a  member  or  members 
of  Parliament  for  the  county  of  between  30th 
day  of  November  18      and  the  last  day  of  December 

18        a 


•TST  Akoda.  yjcy 

MUM 

BifUl 


afOaUI- 
JkaSaaaa 


m  Mm  Ute  yian  ta 
lktaMlBacabliWi.iB4 
aaa^arhaaMrtfian 
aadlfcopaiUbaUkai^ 
whan  lk(  wwaWT  a 
ita.«rMwrflk« 


sxl; 


if  tba  f 

tiatofa  !!._  .     ^  .     . 
oftbaannrftht 
aal  tf  «U* 

]«topi  imM, 

ar  aaa  of  ttaa,  ad  0* 
BBilabaBdkamr.  (Iia 
UaalyaaMabmlte* 
la  Ibapartihk  .M 
tba  ptaparty  M  *na 
b*lBUiewlD«lliW«i 
Ibaaataialbatoaita^ 
pari*,  aad  lamr  )■ 
wbkk    Ot  PNP«l|ll 


No.  7. 

[If  a  former  polling  district  be  altered,  and  a  por- 
tion of  a  barony  or  half  barony  has   been  detached 
therefrom,  and  other  portions  of  a  barony  or  barosia 
annexed  thereto,  it  may  be  entitled  thus] — 
Connty  of  Polling  district  of 

Copy  of  the  register  (so  far  as  it  relates  to  the  poll- 
ing district  of  ,  consisting  of  the  baronj  of 
(except  the  parishes  of  townlands  of  ia 
the  parish  of  [as  the  case  may  be],  and  the 
parishes  of                in  the  barony  of  «^ 

[Setting  out  the  names  of  the  several  parishes, 
townlands,  or  other  denominations,  as  declared  in  the 
Dublin  Gazette.] 

)  of  persons  entitled  to  vote,  &c  (o^  m  No,  6). 

The  columns  shall  be  in  the  like  form  as  No.  6. 

No.  8. 
[If  a  portion  of  one  barony  or  polling  district  bare 
been  annexed  to  another  barony  it  may  bo  entitled 
thus]— 

Copy  of  the  register  (so  far  as  it  relates  to  the 
polling  district  of  ,  consisting  of  the  barooy  of 

and  the  parishes  [or  townlands,  08  the  cast 
may  he\  in  tho  barony  of  annexed  to  such  poll- 

ing district 

[Settling  out  the  names  of  the  barony  and  several 
parishes  and  townlands  annexed,  or  other  denomioa- 
tious,  as  declared  in  the  Dablin  Gazette.] 

)  of  persons  entitled  to  vote,  &c  {as  in  No,  6). 
Tho  column  shall  be  in  like  form  aa  No.  6. 

No.  9. 

The  endorsement  upon  the  list  of  each  polling  dis- 
trict may  be  as  follows: — 
County  of 
Polling  district  of 
Polling  plaoe 

SCHEDULE  (B.) 

No.  la 
Pbecept  of  the  Clerk  of  tbe  Peace  to  the  Clebi 
OF  THE  Union,  in  fuesuance  of  the  Pbovisioks  or 
THIS  Act. 

To  the  clerk  of  the  onion  of 

Coonty  of 

Polling  district  of 
In  pnranance  of  the  provisions  of  the  Act  of  Parlia- 
ment of  the  27th  and  28th  Victoria,  chapter  [^ 
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Aci]i  70a  are  herewith  transmitted  ia  the  Form  (No. 
2)  the  name  of  the  polling  district  of  ,  and  the 

aereral  parts  and  divisions  of  the  baronj  (or  baronies, 
as  the  ease  may  be^)  oat  of  which  snch  polling  district 
18  coustitQted,  and  also  in  the  form  ^(No.  3)  the  name 
of  the  barony,  and  the  names  of  the  portions  thereof 
detached  from  the  polling  district  of  and  an- 

nexed  to  the  polling  district  of  ;  you  are  also 

sent  a  copy  of  the  register  of  voters  for  the  present 
year  of  the  barony  of  {or  the  baronies  of  ), 

from  or  out  of  which  snch  polling  district  is  consti- 
tuted, or  from  which  certain  portions  are  detached  and 
annexed  to  another  polling  district.   You  shall,  within 
the  space  of  ten  days  next  after  the  receipt  of  such 
copy  of  the  register,  after  due  inquiry,  which  you  are 
required  to  make  with  the  assistance  of  the  respective 
collectors  of  poor  rates  (which  assistance  snch  respec- 
tive collectors  are  required  to  give),  upon  the  copy  of 
the  register  of  the  barony  or  division  of  a  barony  in- 
cluded in  your  union,  write  legibly  in  the  margin  of 
such  copy,  and  opposite  the  names  respectively  of  the 
persons  on  snch  copy,  the  name  of  the  half  barony, 
parish,  townland,  or  other  division  {as  the  case  may  he), 
as  named  and  specified  in  the  said  Form  (No.  2)  sent 
herewith,  in  which  half  barony,  parish,  or  other  divi 
sion  or  denomination  the  property  is  situate  in  respect 
whereof  the  names  of  such  persons  respectively  appear 
on  snch  copy  of  the  register,  and  also  in  like  manner  in 
the  margin  of  snch  copy  of  the  barony  of 
write  legibly  opposite  the  names  respectively  of  the 
persons  on  such  copy  the  name  of  the  half  barony, 
parish,  townland,  or  other  divisio:i  {as  the  ease  may 
6e),  as  named  and  specified  in  the  Form  (No.  3)  sent 
herewith,  in  which  half  barony,  parish,  or  other  divi 
sion  or  denomination  the  property  is  situate  in  respect 
whereof  the  names  of  such  persons  respectively  ap- 
pear on  snch  copy  of  the  register;  and  for  the  better 
enabling  yon  to  ascertain  the  half  barony,  parish,  or 
other  divbion  in  which   such  property  respectively 
may  be  situate,  yon  are  at  liberty  to  refer  to  aud  make 
use  of  any  tables  or  lists  of  valuation  and  revisions 
thereof  of  which  any  copies  or  copy  may  have  been 
lodged  with  yon  or  transmitted  to  the  board  of  guar- 
dians of  your  union  by  the  commissioners  of  valuation 
in  Ireland;  and  such  copy  of  the  register,  with  snch 
marginal  additions  as  aforesaid,  shall  be  signed  by 
yon,  and  verified  in  like  manner,  and  pursuant  to  the 
provisions  of  the  Act  of  Parliament  of  the  thirteenth 
and  fourteenth  Victoria,  chapter  sixty-nine,  and  duly 
transmitted  to  me  within  the  said  space  of  ten  days. 

No.  2. 

County  of 

Polling  district  of 

[The  derk  of  the  peace  shall  set  ont  here  precisely, 
as  published  in  the  Dublin  Gazette,  the  particulars  di- 
rected In  the  Form  No.  2,  to  the  precept  in  Schedule 
(A.)  aforesaid.] 

No.  3. 

County  of 

Polling  district  of 

{[The  clerk  nf  the  peace  shall  set  ont  here  predsely, 
as  published  In  the  Dublin  Chizette,  the  particulars  di- 
rected in  the  Form  No.  3  to  the  precept  in  Schedule 
(A.)  aforesaid.] 


No.  4. 
The  clerk  of  the  peace  shall,  from  the  copies  of  the 
register  transmitted  to  him  by  the  clerks  of  the  respec- 
tive nnions,  select  the  names  of  the  persons  entitled  to 
vote  in  respect  of  property  in  the  polling  district,  and 
make  out  and  arrange  the  lists  in  the  like  manner  as 
directed  in  Schedule  (A.  No.  5),  omitting  the  supple- 
mental lists,  and  shall  be  entitled  as  in  the  said  form 
in  said  Schedule,  omitting  the  supplemental  list. 

No.  5. 
The  clerk  of  the  peace  shall  araange  the  lists,  and 
entitle  them,  and  with  the  same  columns,  according  to 
the  Forms  No.  6,  7,  8,  in  Schedule  (A.)  to  this  Act, 
or  snch  one  or  more  of  them  as  may  be  applicable. 

No.  6. 
The  Endorsement  upon  the  list  of  each  polling  dis- 
trict  may  be  as  follows: 
County  of 
Polling  district  of 
Polling  place 


CAP.  XXIIL 
An  Act  to  repeal  Enactments  relating  to  Naval  Prise 
of  War  and  Matters  connected  therewith  or  with 
the  Discipline  and  Management  of  the  Navy. 

[23rd«7tftM,  1864.] 

CAP.  XXIV, 
An  Act  to  provide  for  the  appointment,  duties,  and 
remuneration  of  agents  for  ships  of  war,  and  for 
the  distribution  of  salvage,  bounty,  prize,  and  other 
money  among  the  officers  and  crews  thereof. 

\2ZrdJune,  1864.] 
Sec  1.  Short  title. 

2.  IrUerpretationo/ terms. 

3.  Power  for  admiralty  to  apply  Act  to  any  of 

her  Majesty^s  ships. 

4.  Each  of  her  A£ajesty*s  ships  to  have  an  agent. 
6.  Ship^s  agent  to  be  appointed  by  commanding 

officer. 

6.  Instrument  of  appointment  to  be  registered 

and  fiUd. 

7.  Persons  in  service  of  Crown,  proctors,  ^c, 

incapable  of  being  agents. 

8.  Partnership  body  may  be  a  ship*s  agent. 

9.  Change  of  conmanding  officer. 

10.  O^Uce  oj  shipU  agent. 

1 1.  Ship's  agent  to  be  amenable  to  lugh  court  of 

admiralty, 

12.  Ship's  agent  to  act  for  ship  wUh  respect  to 

salvage,  bounty,  prize,  j-c. 

1 3.  Taxation  and  payment  of  costs  of  officers  and 

crew,  agents,  j-c 

14.  Salvage,  bounty,  prize,  and  other  money  to  be 

distributed  according  to  order  in  council 

15.  Payment  of  shares. 

16.  Exemption  from  stamp  duty. 

17.  Forjeited  shares  and  deduOion  of$  per  centm 

to  be  carried  to  naval  prize  cash  balance. 

18.  Agent  may  be  furnished  with  copies  of  ac^ 

counts. 

19.  Agent  to  receive  per  centage  of  2^  per  cent. 
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20.  Apportionment  oj  ptrcentagt  when  more 

than  one  ship^  or  on  change  oJ  agent. 

21.  Power  to  admiralty  to  direct  investment  pend- 

ing distribution. 
/     22.  Power  to  high  court  of  admiralty  to  decide 
questions  relative  to  distribution^  ^c. 

23.  Saving  rights  *fthe  Cvown^  captors,  ^c. 

24.  Not  to  affect  appointments  of  agents  under 

26^27  Vict.c.  116. 

25.  Power  to  make  orders  in  council, 

26.  Orders  in  council  to  be  gazetted,  j-c. 

27.  Commencement  of  Act. 

Be  it  enacted  bv  the  Qaeen's  most  excellent  Majesty, 
b}  and  with  the  advice  and  consent  of  the  lords  8piri- 
tnal  and  temporal,  and  commons,  in  tbia  present  Par- 
liament assembled,  and  bj  the  anthority  of  the  same, 
as  follows: 

Preliminafy. 

1.  This  Act  may  be  cited  as  The  Naral  Agency 
and  Distrtbntion  Act,  1864. 

2.  In  this  Act— 

The  term  "  the  lords  of  the  admiralty  "  means  the 
lord  high  admiral  of  the  United  Kingdom,  or  the 
commissioners  for  execoting  the  office  of  lord 
high  admiral: 

The  term  **  the  high  conrt  of  admiralty ''  means 
the  high  conrt  of  admiralty  of  England: 

The  term  *'  ship  of  war ''  includes  vessels  of  war: 

The  term  ** officers  and  crew"  inclndes  all  flag  offi- 
cers, commanders,  and  other  officers,  engineers, 
seamen,  marines,  soldiera,  and  others  on  board 
any  of  her  Majesty's  ships  of  war. 

3.  Any  ship  or  vessel  belonging  to  her  Majesty, 
and  in  actual  service  (other  than  a  ship  of  war),  may 
be  declared  by  the  lords  of  the  admiralty  to  be  a  ship 
of  war  for  the  purposes  of  this  Act;  and  all  the  pro- 
visions of  this  Act  shall  thereupon  apply  to  such  ship 
or  vessel,  and  shall  continue  to  so  apply  as  long  as 
she  then  continues  in  actual  service,  but  no  longer. 

Appointment  ofMp*s  agent 

4.  Each  of  her  Majesty's  ships  of  war  shall  at  all 
times  while  in  commission  have,  for  the  purposes  of 
this  Act,  an  agent  styled  the  ship's  agent,  to  be  ap- 
pointed in  rhe  firat  instance  as  soon  as  may  be  after 
the  ship  is  put  in  commission,  and  afterwards  from 
time  to  time  as  a  vacancy  in  the  office  or  other  occa- 
sion may  require. 

6.  The  ship's  agent  shall  be  appointed  from  time 
to  time  at  pleasure  by  the  commanding  officer  of  the 
ship  for  the  time  being  by  an  instrument  signed  and 
attested  in  the  form  given  in  the  schedule  to  this  Act 

6.  Any  such  instrument  shall  not  have  effect  unless 
and  until  it  is  filed  in  the  registry  of  the  high  conrt 
of  admiralty,  having  been  previously  registered  in  the 
office  of  the  accountant-general  of  the  navy. 

An  official  copy  of  any  such  instrument  under  the 
seal  of  the  high  court  of  admiralty  shall  be  conclu;>ive 
evidence  thereofl 

7.  A  person  holding  any  office  or  employment  in 
her  Majesty's  service  or  under  the  Crown,  or  a  proc- 
tor, attorney,  or  solicitor,  dJiall  not  be  capable  of  being 
a  ship's  agent. 

If  any  person  being  a  ship's  agent  accepts  any  such 


office  or  employment,  or  becomes  a  proctor,  attorney, 
or  solicitor,  bis  appointment  aa  ship's  agent  shall  be 
thereby  vacated. 

6.  A  partnership  body,  not  ii^corporated,  may  bo 
appointed  a  ship's  agent ;  and  in  that  case  the  part- 
ners for  the  time  being,  or  any  one  or  more  of  them, 
may  act  as  the  agent;  and  any  change  of  partnen 
shall  not  affect  the  appointment. 

The  names  of  the  partners  shall  at  the  time  of  ap- 
pointment, and  from  time  to  time  on  any  change  ha{>- 
pening,  be  regbtered  in  the  office  of  the  accoantant- 
general  of  the  navy,  and  in  the  registry  of  the  high 
court  of  admiralty. 

9.  The  appointment  of  the  ship's  agent  shall  not 
be  affected  by  a  change  of  the  commanding  officer  of 
the  ship. 

10.  The  ship's  agent  shall  at  all  times  have  an 
office  or  place  of  bo^inesa  within  five  miles  of  tbe 
general  post  office,  London, 

1 1.  The  ship's  ageoK  shall  be  subject  to  the  joris- 
diction  and  authority  of  the  high  court  of  admiralty  as 
if  he  were  an  officer  of  the  court,  and  in  cases  of  aoy 
neglect  or  misconduct  on  hia  part  shall  be  liable  to  be 
proceeded  against  and  punished  accordingly. 

Duties  of  Ship's  Agent 

12.  It  shall  be  the  duty  of  the  ship's  agent,  by  him- 
self or  by  a  proper  sub-agent  appointed  and  remane- 
rated  by  him,  to  take  or  cause  or  procure  to  be  taken 
all  steps  and  proceedings,  and  do  or  cause  or  procure 
to 'be  done  all  things  that  may  be  necessary  or  proper 
to  be  taken  or  done  for  any  purpose  on  behalf  or  in 
the  name  of  the  ship  or  of  tbe  officers  and  crew 
thereof,  or  any  of  them,  in  the  several  cases  following: 

In  case  of  salvage  services  rendered  to  any  ship  or 
cargo,  or  otherwise,  within  the  meaning  of  the 
enactments  for  the  time  being  in  force  relating 
to  merchant  shipping: 

In  case  of  any  breach  of  any  law  respecting  na- 
tional character  or  otherwise  relating  to  me> 
chant  shipping: 

In  case  of  any  seizure  for  breach  of  any  law  re- 
lating to  the  customs: 

In  case  of  any  seizui*e  or  capture  under  any  Act 
relating  to  the  abolition  of  the  slave  trade: 

In  case  of  any  matter  arising  out  of  an  attack  on 
or  engagement  with  persona  alleged  to  be  pirates, 
afloat  or  on  shore: 

In  case  of  any  capture,  re-capture,  or  destmction 
of  any  ship,  goods,  or  thing  in  time  of  war  or 
hostilities: 

In  case  of  any  special  service  or  other  matter  in  re- 
spect whereof  any  grant,  reward,  or  remunera- 
tion is  payable. 

Distribution  oj  salvage,  bounty,  prise,  and  other 
money, 

13.  Where  in  any  of  the  several  cases  aforesaid 
any  money  is  distributable  among  the  officers  and 
ciew  of  any  of  her  Majesty's  ships  of  war,  the  coats, 
charges,  and  expenses  of  the  officers  and  crew  and  of 
the  ship's  agent,  and  all  other  (if  any)  costs,  charges, 
or  expenses  properly  chargeable  against  that  money, 
shall  be  paid  thereout  before  distribution  thereof,  aU 
such  eosts,  charges,  and  expenses  being  first  taxed 
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and  allowed  by  the  proper  officer  of  the  court  haviag 
jarifldiction  in  the  case,  and  if  there  is  no  sach  court 
then  by  the  registrar  of  the  high  court  of  admiralty. 

14.  In  the  aeyeral  cases  aforesaid,  money  distri- 
butable among  the  officers  and  crew  of  any  of  her 
Majesty's  ships  of  war,  so  far  as  fall  provision  respect- 
ing the  distribution  thereof  is  not  made  by  or  nnder  any 
Act  of  Parliament  other  than  this  Act,  shall  be  dis- 
tributed under  the  directions  of  the  lords  of  the  admi- 
ralty in  the  shares  in  thr.t  behalf  specified  in  any 
royal  proclsmation  or  order  in  conncil. 

15.  The  several  shares  of  any  such  money  as  afore- 
said shall  be  paid  to  the  persons  entitled  thereto,  in 
such  manner,  and  snbject  and  according  to  such  re- 
strictions, conditions,  and  provisions  as  may  from  time 
to  time  be  directed  by  order  in  eouncil. 

Any  assignment,  sale,  or  contract  of  or  relating  to 
any  snch  money  as  aforesaid,  payable  in  respect  of  the 
services  of  any  petty  officer  or  seaman,  non-commis- 
sioned officer  of  marines  or  marine,  other  than  such  as 
may  be  made  or  entered  into  under  the  anthority  of 
and  in  conformity  with  any  such  order  in  conncil, 
shall  be  void. 

16.  All  bills,  orders,  receipts,  and  other  instruments 
drawn,  given,  or  made  under  the  authority  or  in  pur- 
suance of  any  such  order  in  council  by,  to,  or  upon 
any  officer  or  person  in  the  service  of  her  Majesty,  or 
of  the  lords  of  the  admiralty,  shall  be  exempt  from 
stamp  duty. 

17.  All  forfeited  and  unclaimed  shares  and  balances 
of  prise  money,  and  a  percentage  of  five  pounds  in 
every  one  hundred  pounds  out  of  the  proceeds  of  all 
priaes,  and  out  of  all  grants  to  the  royal  navy  and 
marines,  and  out  of  all  bounty  money,  and  also  out  of 
all  other  money  distributable  in  the  several  cases 
afoi-esaid  among  the  officers  and  crew  of  any  of  her 
Majesty's  ships  of  war  out  of  which  such  percentage 
is  at  the  commencement  of  this  Act  by  law  deduct^, 
shall,  under  the  direction  of  the  lords  of  the  admiralty, 
continue  to  be  carried  to  and  form  part  of  the  naval 
priae  cash  balance. 

So  moch  of  the  naval  prise  cash  balance  as  th 
lords  of  the  admiralty  think  expedient  shall  from  time 
to  time  by  her  Majesty's  paymaster-general  under  the 
authority  and  direction  of  the  lords  of  the  admiralty, 
be  paid  and  transferrefd  to  the  consolidated  fund  of 
the  United  Kingdom. 

In  case  at  any  time  a  claim  in  respect  of  priae  or 
bounty  money  is  made  which  the  naval  pruse  cash  ba- 
hmce  is  not  sufficient  to  meet,  there  shall  be  paid  out 
of  the  said  consolidated  fund  a  sufficient  sum  to  meet 
such  claim. 

18.  A  ship's  agent  shall  be  entitled,  on  request, 
and  on  payment  of  reasonable  expenses,  to  be  fur- 
nished with  copies  from  or  extracts  fi'ora  any  official 
accounts  kept  under  or  for  the  purposes  of  this  Act  in 
relation  to  any  of  her  Majesty^s  ships  of  war  for  which 
he  is  agent 

BemunemUan  of  Ship^a  Agent. 

19.  Before  any  such  money  as  aforesaid  is  distri- 
buted among  the  officers  and  crew  of  any  of  her 
Majesty's  ships  of  war  there  shall  be  paid,  nnder  the 
direction  of  the  lords  of  the  admiralty,  to  the  ship's 
agent  a  per-centage  of  two  and  a  half  |>sr  centum  on 


the  net  amount  actually  distributable,  as  the  sole  and . 
full  remuneration  of  the  ship's  agent  for  his  services 
in  the  case. 

20.  In  the  following  cases — 

Where  more  than  one  of  her  Majesty's  ships  of 
war  are  entitled  to  participate  in  any  such 
money— ^ 

Where  the  ship's  agent  is  changed  pending  pro- 
ceedings— the  ship*s  agent's  per-oentage  shall,  in  case 
of  diffisrence,  be  appoitioned  between  or  among  the 
respective  agents  of  the  several  ships,  or  the  several 
persons  having  been  and  being  the  ship's  agent  (as 
the  case  may  be),  in  such  manner  as  the  registrar  of 
the  High  Court  of  Admiralty  thinks  just,  having  re- 
gard to  the  duration  and  character  ol  the  services  of 
the  several  agents  in  the  case,  subject  to  objection  to 
the  registrar's  award  to  be  taken  before  the  judge  of 
the  Court. 

Investment  of  Salvage,  Bounty^  Prize^  and  other 
Money. 

21.  Any  money  for  the  time  being  awaiting  dis- 
tribution, but  for  any  reason  not  immediately  distribu- 
table as  aforesaid,  may,  under  the  direction  of  the 
lords  of  the  Admiralty,  be  invested  in  or  on  any 
proper  stocks,  funds,  or  securities;  and  the  proceeds 
of  those  stocks,  funds,  or  securities,  and  any  dividends 
or  interest  accrued  due  thereon,  shall  be  distributed  as 
the  money  invested  would  have  been  distributed  if  an 
investment  had  not  been  made: 

Provided  that  no  such  investment  shall  be  made  of 
any  money  pending  any  adverse  claim  thereto,  except 
with  the  consent  of  the  claimant. 

Decision  ae  to  Distribution  or  Investment 

22.  Where  any  question  (whether  in  respect  of 
asserted  joint  capture,  or  in  respect  of  flag  shares,  or 
in  respect  of  any  other  matter)  arises  concerning  the 
distribution  of  any  money  distributable  as  aforesaid, 
or  concerning  any  investment  thereof,  actual  or  inten- 
ded, the  High  Court  of  Admiralty  shall  have  exclusive 
jurisdiction  to  hear  and  determine  the  same;  and  any 
person  claiming  an  interest  in  such  money,  or  the 
Lords  of  the  Admiralty,  may  apply  to  the  High 
Court  of  Admiralty  for  a  judgment  on  that  question; 
and  the  Court,  after  hearing  the  parties  interested, 
shall  decide  thereon,  and  snch  decision  shall  be  final, 
and  shall  be  binding  on  all  persons  concerned. 

Miscellaneous. 

23.  Nothing  in  this  Act  shall — 

(1.)  authoriae  a  ship's  agent  or  his  sub-agent  to 
practise,  or  as  a  proctor,  attorney,  solicitor, 
or  other  legal  practitioner  in  any  court;  or 

(2.)  affect  the  right  or  power  of  the  officers  and 
crew  of  any  of  her  Majesty's  ships  of  war 
as  salvors,  seisors,  captors,  re-captors,  or 
otherwise,  or  of  any  of  snch  officers  and  crew, 
to  take  or  cause  or  procure  to  be  taken  any 
step  or  proceeding,  or  do  or  cause  or  pro- 
cure to  be  done  anything  that  may  bo 
necessary  or  proper  to  be  taken  or  done  for 
any  purpose  in  any  court  or  elsewhere,  in 
case  of  the  absence  or  default  of  the  ship's 
agent;  or 

(3.)  affect  any  right  or  power  of  control,  or  other 
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aathority,  that   her  Majesty  has  or  may 
exercide  in  any  prise  caase  or  other  proceed* 
ing. 
24.  Nothing  in  this  Act  shall  invalidate  an  ap- 
pointment of  an  agent  made  before  the  commencement 
of  this  Act,  nnder  The  Navy  Prize  AgenU  Act,  1863 ; 
bat  every  agent  so  appointed  shall,  from  the  com- 
meocement  of  this  Act,  be  subject  to  this  Act  as  if  he 
were  appointed  nnder  it. 

26.  Her  Majesty  in  coancil  may  from  time  to  time 
make  such  orders  as  seem  meet  for  the  better  execu* 
tion  of  this  Act. 

26.  Every  order  in  coancil  nnder  this  Act  shall  bo 
pnblished  in  the  London  OazetUj  and  shall  be  laid 
before  both  houses  of  Parliament  within  thirty  days 
after  the  making  thereof,  if  Parliament  is  then  sitting, 
and,  if  not,  then  within  thirty  days  after  the  next 
meeting  of  Parliament, 

27.  This  Act  shall  commence  on  such  day,  not 
later  than  the  first  day  of  January  one  thousand 
eight  hundred  and  sixty-five,  as  her  Majesty  in  coan- 
cil thinks  fit  to  direct. 

SCHEDULE. 
Form  o/AppointmerU  ofShip^s  AgenL 
I,  (a)  commanding  officer  of  her 

Majesty's  (h)  hereby  appoint 

(c)  of  {d)  to  be  the 

ship's  agent  for  the  purposes  of  The  Naval  Agency 
and  Distribution  Act,  1864. 

Dated  the  day  of 

Witness,  (Signed;         A,B. 

(Signed)        CD. 

(a)  Name  of  officer. 

Of)  Description  and  name  of  ship. 

fc)  Name  of  tffent. 

{d)  AddrMS  of  agent. 


CAP.  XXV. 
An  Act  for  regulating  Naval  Prize  War. 

[23rd  June,  1864.] 

1.  Short  tide. 

2.  Interpretation  of  terms. 

3.  High  Court  of  Admiralty  and  other  courts 

to  be  prize  oourta  for  purposes  of  Act 

4.  Jurisdiction  of  High  Court  of  Admiralty. 

5.  Apptaf  to  Queen  in  councily  in  what  cases. 

6.  Jurisdiction  of  Judicial  Committee  in  prize 

appeah. 
7«  Custody  of  processes,  papers,  4rc. 

8.  LimU  of  time  for  appeal. 

9.  Enforcement  of  orders  of  high  court,  ^c. 

10.  Salaries  of  judges  of  vice-admiraUg  prize 

courts. 

11.  Betiring  pension  of  judges^  as  in  22  ^  23 

Vict,  c  26. 

12.  Returns  from  vioe  admiraUg  prize  courts. 

13.  Oeneral  orders  for  prize  courts* 

14.  Prohibition  ofoffioer  of  prize  court  acting  as 

proctor,  ^c 

15.  Prohibition  of  proctors  being  concerned  for 

adverse  parties  in  a  oauee. 

16.  Custody  of  prize  ship, 

17*  Bringing  m  ofsMp^i  papers. 


18.  Issue  of  monition. 

1 9.  Examinations  on  standing  interrogatories. 

20.  Adjudication  by  court* 

21.  Further  proofs. 

22.  Custody  f  j>c,  of  ships  of  war. 

23.  Entry  of  daum;  security  for  costs. 

24.  Power  to  court  to  direct  appraisemenL 
25*  Power  to  court  to  direct  delivery  to  daimaM 

on  baiL 

26.  Power  to  court  to  order  sale. 

27.  Sale  on  condemnation. 

28.  How  sales  to  be  made. 
29*  Payment  of  proceeds  to  paymaster-general  or 

official  accountant. 

30.  One  adjudication  as  to  several  small  ships. 

31.  Application  of  foregoing  provisions  to  prize 
goods. 

32.  Power  to  court  to  caR  on  captors  to  proceed 
to  adjudication. 

33.  Person  intervening  on  appeal  to  enter  daim. 

34.  Jurisdiction  of  prize  court  in  cass  of  capture 
in  land  expedition. 

35.  Jurisdiction  of  prize  court  in  case  of  expe- 
dition with  ally. 

36.  Restriction  on  petitions  by  asserted  joint  cap- 
tors. 

37.  /ft  ceue  of  offence  by  captors,  prize  to  he  re- 
served for  crown, 

38.  Purchase  by  admiralty  for  public  service  of 
stores  on  board  foreign  ships. 

39.  Prizes  taken  by  ships  other  than  sh^  of  war 
to  be  droits  of  admiralty. 

40.  Salvage  to  re  captors  of  British  ship  or  goods 
from  enemy. 

41.  Permission  to  re-captured  ship  to  proceed  on 
voyage. 

42.  Prize  bounty  to  officers  and  crew  present  at 
engagement  with  an  enemy. 

43.  Ascertainment  of  amount  of  prize  bounty  bj/ 
decree  of  prize  court. 

44.  Payment  of  prize  5otinfy  awarded. 

45.  Power  for  regulating  ransom  by  order  in 
councU. 

46.  Punishment  of  masters  of  merchant  vessels 
under  convoy  disobeying  orders  or  deseiting 
convoy. 

47.  Prize  ships  and  goods  liable  to  duties  and 

forfeiture. 

48.  Regulations  of  aistoms  to  be  observed  as  to 

prize  ships  and  goods. 

49.  Power  for  treasury  to  remit  customs  duties  in 

certain  cases.  • 

50.  Punishment  of  persons  guUty  of  perjury, 
5L  Actions  against  persons  executing  Act  not  to 

be  brought  without  notice,  ^c 

52.  Jurisdiction  of  high  court  of  admiralty  onpe 

titions  of  right  in  certain  oases^  as  in  23  i 
24  Vict.  c.  34. 

53.  Power  to  make  orders  in  coundL 

54.  Order  in  council  to  he  gazetted,  4^. 

55.  J^ot  to  afiect  rights  oj   Crown;  efect  of 

treaties^  ^c. 

•Whebkas  it  b  expedient  to  enact  permanently,  with 
amendments,  such  provisions  concerning  naval  prize, 
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and  matters  connected  therewith,  as  have  heretofore 
been  nsoally  passed  at  the  beginning  of  a  war.' 

Be  it  therefore  enacted  by  the  Qaeen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritaal  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

Preliminary, 

1.  This  Act  may  be  cited  as  The  Naval  Priae  Act, 
1864. 

2.  In  this  Act — 

The  term  *'  the  loids  of  the  admii  al ty  "  means  the  lord 
high  admiral  of  the  United  Kingdom,  or  the  com- 
missioners for  execating  the  office  of  lord  high 
admiral: 

The  term  ''the  high  conrt  of  admiralty  "  means  the 
high  court  of  admiralty  of  England: 

The  term  "any  of  her  Majesty's  ships  of  war"  In- 
dades  any  of  her  Majesty's  vessels  of  war,  and 
any  hired  armed  ahip  or  vessel  in  her  Majesty's 
service: 

The  term  "officers  and  crew"  inclades  flag  officers, 
oommanders,  and  other  officers,  engineers,  sea- 
men, marines,  soldiers,  and  others  on  board  any 
of  her  Majesty's  ships  of  war: 

The  term  "ship"  inclades  vessel  and  boat,  with 
the  tackle,  fnmitore,  and  apparel  of  the  ship, 
vessel,  or  boat: 

The  term  "ship  papers"  inclades  all  boolcs,  passes, 
sea  briefi^  charter  parties,  bills  of  lading,  cockets, 
letters,  and  other  documents  and  writings  deli- 
vered ap^  or  fonnd  on  board  a  captured  ship: 

The  term  "good^"  includes  all  such  things  as  are 
by  the  eonrse  of  admiralty  and  law  of  nations 
the  subject  of  adjudication  as  prize  (other  than 
ships.) 

I. — Pbizx  Coubts. 

3.  The  high  court  of  admiralty,  and  every  court  of 
admiralty  or  of  vice-admiralty,  or  other  conrt  exer- 
cising admiralty  jurisdiction  in  her  Mijesty's  domi- 
nions, for  the  time  being  authorized  to  take  cognizance 
of  and  judicially  proceed  in  matters  of  prize,  shall  be  a 
pruse  court  within  the  meaning  of  this  Act. 

Every  such  court,  other  than  the  high  conrt  of 
admiralty,  is  comprised  in  the  term  "vice-admiralty 
price  conrt,"  when  hereafter  used  in  this  Act 
High  Court  of  Admirdity. 

4.  The  high  court  of  admuulty  shall  have  jurisdic- 
tion thronghont  her  Majesty's  dominions  as  a  prize 
conrt. 

The  high  court  of  admiralty  as  a  prize  court  shall 
have  power  to  enforce  any  onler  or  decree  of  a  vice- 
admiralty  prize  court,  and  any  order  or  decree  of  the 
judicial  committee  of  the  privy  council  in  a  prize  appeaL 
Appeal;  Judicial  Committee. 

5.  An  appeal  shal)  lie  to  her  Majesty  in  council 
from  any  oixler  or  decree  of  a  prize  court,  as  of  right 
in  caae  of  a  final  decree,  and  in  other  cases  with  the 
leave  of  the  court  making  the  order  or  decree. 

Every  appeal  shall  be  made  in  such  manner  and 
form  and  subject  to  such  regulations  (inclading  regu- 
lations as  to  fees,  costs,  charges,  and  expenses)  as 
may  for  the  time  being  be  directed  by  order  in  coun- 


cil, and  in  the  absence  of  any  sach  order,  or  so  far  as 
any  such  order  does  not  extend,  then  in  such  manner 
and  form  and  subject  to  such  regulations  as  are  for 
the  time  being  prescribed  or  in  force  respecting 
maritime  causes  of  appeaL 

6.  The  judicial  committee  of  the  privy  council  shall 
have  jurisdiction  to  hear  aud  report  on  any  such 
appeal,  and  may  therein  exercise  aU  such  powers  as 
for  the  time  being  appertain  to  them  in  respect  of 
appeals  from  any  court  of  admiralty  jurisdiction,  and 
all  snch  powers  as  are  under  this  Act  vested  in  the 
high  court  of  admiralty,  and  all  such  powers  as  were 
wont  to  be  exercised  by  the  commissioners  of  appeal 
in  prize  cauaes. 

7.  All  processes  and  docnments  required  for  the 
purposes  of  any  such  appeal  shall  be  transmitted  to 
and  shall  remain  in  the  custody  of  the  registrar  of  her 
Majesty  in  prize  appeals. 

8.  In  every  such  appeal  the  usual  inhibition  shall 
be  extracted  from  the  registry  of  her  Majesty  in 
prize  appeals  within  three  months  after  the  date  of  the 
order  or  decree  appealed  from,  if  the  appeal  be  from 
the  high  court  of  admiralty,  and  within  six  months 
after  that  date  if  it  be  from  a  vice-admiralty  prize 
court. 

The  judicial  committee  may,  nevertheless,  on  suffi- 
cient cause  shown,  hIIow  the  inhibition  to  be  extracted 
and  the  appeal  to  be  prosecuted  after  the  expiration 
of  the  respective  periods  aforesaid. 

Vice- Admiralty  Prize  Courts, 

9.  Every  vice-admiralty  prize  conrt  shall  enforce 
within  its  jurisdiction  all  orders  and  decrees  of  the 
judicial  committee  in  prize  appeals  and  of  the  high 
court  of  admiralty  in  prize  causes. 

10.  Her  Majesty  in  conncil  may  grant  to  the  judge 
of  any  vice-admiralty  prize  court  a  salary  not  exceed- 
ing five  hundred  pounds  a  year,  payable  out  of  money 
provided  by  Parliament,  subject  to  such  regdations 
as  seem  meet 

A  judge  to  whom  a  sahiry  is  so  granted  shall  not 
be  entitled  to  any  further  emolument,  arising  from 
fees  or  otherwise,  in  respect  of  prize  business  trans- 
acted in  his  court. 

An  account  of  all  snch  fees  shall  be  kept  by  the 
registrar  of  the  court,  and  the  amount  thereof  shall  be 
carried  to  and  form  part  of  the  consolidated  fund  of 
the  United  Kingdom. 

11.  In  accordance,  as  far  as  circumstances  admit, 
with  the  principles  and  regulations  laid  down  in  the 
Superannuation  Act,  1869»  her  Majesty  in  council 
may  grant  to  the  judge  of  any  vice-admiralty  prize 
conrt  an  annual  or  other  allowance,  to  take  effect  on 
the  termination  of  his  service,  and  to  be  payable  out 
of  money  provided  by  Parliament 

12.  The  registrar  of  every  vice- admiralty  priz<^ 
conrt  shall,  on  the  first  day  of  January  and  first  day 
of  July  in  every  year,  make  out  a  return  (in  such 
form  as  the  lords  of  the  admiralty  from  time  to  time 
direct)  of  all  cades  adjudged  in  the  Court  since  the  last 
half-yearly  return,  and  shall  with  all  convenient  speed 
send  the  same  to  the  registrar  of  the  high  court  of 
admiralty,  who  shall  keep  the  same  in  the  registiy  of 
that  court,  and  who  shall,  as  soon  as  conveniently 
may  be,  send  a  copy  of  the  returns  of  each  half  yea( 


ss 


APPENDIX— STATUTES  27  A  i8  VICTORIA. 


to  the  lords  of  the  admiralty,  who  shall  lay  the  same 
before  both  houses  of  Parliament. 

OeneraL 

1 3.  The  jadictal  committee  of  the  privj  cooncil, 
with  the  judge  of  the  high  coart  of  admiralty,  may 
from  time  to  time  frame  general  orders  for  regalating 
(subject  to  the  provisions  of  this  Act)  the  proceednre 
and  practice  of  prise  courts,  and  the  duties  and  con- 
duct of  the  officers  thereof,  and  of  the  practitioners 
therein,  and  for  regulating  the  fees  to  be  taken  by  the 
officers  of  the  courts,  and  the  costs,  charges,  and  ex- 
penses to  be  allowed  to  the  practitioners  therein. 

Any  such  general  orders  shall  have  fall  effect,  if 
and  when  approved  by  her  Majesty  in  council,  but  not 
sooner  or  otherwise. 

Every  order  in  council  made  under  this  section 
shall  be  laid  before  both  houses  of  Parliament. 

Every  such  order  in  council  shall  be  kept  exhibited 
in  a  conspicuous  place  in  each  court  to  which  it  re- 
lates. 

14.  It  shall  not  be  lawful  for  any  registrar,  mar- 
shal, 01  other  officer  of  any  prize  court,  or  for  the 
registrar  of  her  Majesty  in  priae  appeals,  directly  or 
indirectly  to  act  or  be  in  any  manner  concerned  as 
advocate,  proctor,  solicitor,  or  agent,  or  otherwise,  in 
any  priae  cause  or  appeal,  on  pain  of  dismissal  or  sus- 
pension from  office,  by  order  of  the  court  or  of  the 
judicial  committee  (as  the  case  may  require.) 

15.  It  shall  not  be  lawful  for  any  proctor  or 
solicitor,  or  person  practising  as  a  proctor  or  solicitor, 
being  employed  by  a  party  in  a  priae  cause  or  appeal, 
to  be  employed  or  concerned,  by  himself  or  his 
partner,  or  by  any  other  pei-son,  directly  or  indirectly, 
by  or  on  behalf  of  any  adverse  party  in  that  cause  of 
appeal,  on  pain  of  exclusion  or  suspension  from  prac- 
tice in  prize  matters,  by  erder  of  the  court  or  of  the 
jndidal  committee  (as  the  case  may  require.) 

II. — Pbocbdure  in  Prize  CAOSKa^ 
Proceedings  by  Captors. 

1 6.  Every  ship  taken  as  a  prize,  and  brought  into 
port  within  the  jnrbdiction  of  a  prize  court,  shall  forth- 
with, and  without  bulk  broken,  be  delivered  up  to  the 
marshal  of  the  court 

If  there  is  no  such  marshal,  then  the  ship  shall  be 
in  lilce  manner  delivered  np  to  the  principal  officer  of 
customs  at  the  port. 

The  ship  sIihII  remain  in  the  custody  of  the  marshal, 
or  of  snch  officer,  subject  to  the  orders  of  the  court. 

17.  The  captors  shall,  with  all  practicable  speed 
after  the  ship  is  brought  into  port,  bring  the  ship 
papers  into  the  registry  of  the  court. 

The  officer  in  command,  or  one  of  the  chief  officers 
of  the  capturing  ship,  or  some  other  person  who  was 
present  at  the  capture,  and  saw  the  ship  papers  de- 
Uvered  up  or  found  on  board,  shall  make  oath  that 
they  are  brought  in  as  they  were  taken  without  fraud, 
addition,  subduction,  or  alteration,  or  else  shall  ac- 
count on  oath  to  the  satisfaction  of  the  court  for  tie 
absence  or  altered  condition  of  the  ship  papers  or  any 
of  them. 

Where  no  ship  papers  are  delivered  up  or  found  on 
board  the  captured  ship,  the  officer  in  command,  or 
one  of  the  chief  officers  of  the  capturing  ship,  or  some 


other  person  who  was  present  at  the  captnre,*sh8U 
make  oath  to  that  effect 

18.  As  soon  as  the  affidavit  as  to  ship  'papers  is 
filed,  a  monition  shall  issue,  returnable  within  twenty 
days  from  the  service  thereof,  citing  all  persons  in 
general  to  show  cause  why  the  captured  ship  shoald 
not  be  oondemmed. 

19.  The  captors  shall,  with  all  practicable  speed 
after  the  captured  ship  is  brooght  into  port,  bring 
three  or  four  of  the  principal  persons  belonging  to  the 
captured  ship  before  the  judge  of  the  court  or  some 
person  authorized  in  this  behalf,  by  whom  they  shall 
be  examined  on  oath  on  the  standing  interrogatories. 

The  preparatory  examinations  on  the  standing  in- 
terrogatories shaU,  if  possible,  be  concluded  within 
five  days  from  the  commencement  thereof. 

20.  After  the  return  of  the  monition,  the  contt 
shall,  on  production  of  the  preparatory  examinations 
and  ship  papers,  proceed  with  all  oonvenient  speed 
either  to  condemn  or  to  release  the  captured  ship. 

21.  Where,  on  production  of  the  preparatory  ex- 
aminations and  ship  papers,  it  appears  to  the  ooort 
doubtful  whether  the  captured  ship  is  good  priie  or 
not,  the  court  may  direct  further  proof  to  be  adduced, 
either  by  affidavit  or  by  examination  of  witnesses, 
with  or  without  pleadings,  or  by  production  of  further 
docnments;  and  on  snch  further  proof  being  adduced 
the  court  shall  with  all  convenient  speed  proceed  to 
adjudication. 

22.  The  foregoing  provisions,  as  far  as  they  reltte 
to  the  custody  of  the  ship,  and  to  examination  on  the 
standing  interrogatories,  shall  not  apply  to  ships  of 
war  taken  as  prize. 

ClaitiL 

23.  At  any  time  before  final  decree  made  in'tbe 
cause,  any  person  claiming  an  interest  in  the  ship  may 
enter  in  the  registry  of  the  court  a  claim,  verified  on 
oath. 

Within  five  days  after  entering  the  claim,  the 
claimant  shall  give  security  for  costs  in  the  sum  of 
sixty  pounds;  but  the  court  shall  have  power  to  en 
large  the  time  for  giving  security,  or  to  direct  security 
to  be  given  in  a  larger  anm,  if  the  drcnmstaooes 
appear  to  require  it 

AppraisemenL 

24.  The  court  may,  if  it  thinks  fit,  at  any  time  di- 
rect that  the  captured  ship  be  appraised. 

Every  appraisment  shall  be  made  by  competent 
persons  sworn  to  make  the  same  according  to  the  best 
of  their  skill  and  knowledge. 

Delivery  on  BaiL 

25.  After  appraisement,  the  court  may,  if  it  thinb 
fit,  direct  that  the  captured  ship  be  delivered  up  to  the 
claimant,  on  hb  giving  security  to  the  satisfaction  of 
the  court  to  pay  to  the  captors  the  appraised  vaiae 
thereof  in  case  of  condemnation. 

Sale. 

26.  The  court  may  at  any  time,  if  it  thinks  fit,  on 
account  of  the  condition  of  the  captured  ship,  or  on 
the  application  of  a  claimant,  order  that  the  captured 
ship  be  appraised  as  aforesaid  (if  not  aheady  ap- 
praised), and  be  sold. 

27.  On  or  after  condenmation  the  conrt  may,  if  it 
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thinks  fit,  order  that  the  ship  be  appraised  as  aforesaid 
(if  not  already  appraised),  and  be  sold. 

28.  Every  sale  shall  be  made  by  or  onder  the 
saperintendeaoe  of  the  marshal  of  the  court  or  of  the 
officer  having  the  castody  of  the  captnred  ship. 

29*  The  proceeds  of  any  sale,  made  either  before 
or  after  condemnation,  and  after  condemnation  the 
appraised  value  of  the  captnred  ship,  in  case  she  has 
been  delivered  up  to  a  claimant  op  bail,  shall  be  paid 
under  an  order  of  the  court  either  into  the  bank  of 
England  to  the  credit  of  her  Majesty's  paymaster 
general,  or  into  the  hands  of  an  official  acconutant 
(belonging  to  the  commissariat  or  some  other  depart- 
ment) appointed  for  this  purpose  by  the  commissioners 
of  her  Majesty's  treasury  or  by  the  lords  of  the  ad 
miralty,  subject  in  either  case  to  such  regulations  as 
may  from  time  to  time  be  made,  by  order  in  council, 
as  to  the  custody  and  disposal  of  money  so  paid. 
Small  armed  Ships* 

30.  The  captors  may  include  in  one  adjudication 
any  nnmber,  not  exceeding  six,  of  armed  ships  not 
exceeding  one  hundred  tons  each,  taken  within  three 
months  next  before  institution  of  proceedings. 

Ooods. 

31.  The  foregoing  provisions  relating  to  ships 
shall  extend  and  apply,  mutatis  mtUancUs^  to  goods 
taken  as  prise  on  board  ship;  and  the  court  may 
direct  snch  goods  to  be  unladen,  inventoried,  and 
warehonsed. 

'     Monition  to  Captors  to  proceed, 

32.  If  the  captors  fail  to  institute  or  to  prosecute 
with  effect  proceedings  for  adjudication,  a  monition 
shall,  on  the  application  of  a  claimant,  issue  against 
the  captors,  returnable  within  six  days  from  the  ser- 
rice  thereof,  citing  them  to  appear  and  proceed  to 
adjudication;  and  on  the  return  thereof  the  court 
shall  either  forthwith  proceed  to  adjudication,  or  direct 
farther  proof  to  be  adduced  as  aforesaid,  and  then 
proceed  to  a^Jadication. 

Claim  on  Appeal 

33.  Where  any  person,  not  an  original  party  in  the 
cmnse,  intervenes  on  appeal,  he  shall  enter  a  claim, 
Terified  on  oath,  and  shall  give  security  for  costs. 

IIL— Spbcul  Cases  ot  Caftubs. 
Land  Easpeditions. 

34.  Where,  m  an  expedition  of  any  of  her 
Majesty's  naval  or  naval  and  military  forces  against 
a  fortress  or  possession  on  land,  goods  belonging  to 
the  state  of  the  enemy  or  to  a  public  trading  company 
of  the  enemy  exercising  powers  of  government  are 
taken  in  the  fortress  or  possession,  or  a  ship  is  taken 
in  waters  defended  by  or  belonging  to  the  fortress  or 
possession,  a  priae  court  shall  have  jurisdiction  as 'to 
the  goods  or  ship  so  taken,  and  any  goods  taken  on 
board  the  ship,  as  in  case  of  prlae. 

Conjunct  Capture  with  AUy. 

35.  Where  any  ship  or  goods  is  or  are  taken  by 
any  of  her  Majesty's  naval  or  naval  and  military  forces 
while  acting  in  conjunction  with  any  forces  of  any 
of  her  Majesty's  allies,  a  priae  court  shall  have  juris- 
diction  as  to  the  aame  as  in  case  of  prize,  and  shall 


have  power,  afler  condemnation,  to  apportion'the  due 
share  of  the  proceeds  to  her  Majesty's  ally,  the  pro- 
portionate amount  and  the  disposition  of  which  share 
shall  be  snch  as  may  from  time  to  time  be  agreed 
between  her  Maajesty  and  her  Majesty's  ally. 

Joint  Capture. 

36.  Before  condemnation,  a  petition  on  behalf  of 
asserted  joint  captors  shall  not  (except  by  special 
leave  of  the  court)  bo  admitted,. unless  and  until  they 
give  security  to  the  satisfaction  of  the  court,  to  con- 
tribute to  the  actual  captors  a  just  proportion  of  any 
costs,  charges,  or  expenses  or  damages  that  may  be 
incurred  by  or  awarded  against  the  actual  captors  on 
account  of  the  capture  and  detention  of  the  prize. 

After  condemnation,  such  a  petition  shall  not  (ex- 
cept by  special  leave  of  the  court)  be  admitted  unless 
and  until  the  asserted  joint  captors  pay  to  the  actual 
captors  a  just  proportion  of  the  costs,  charges,  and 
expenses  incurred  by  the  actual  captors  in  the  case, 
and  give  such  security  as  aforesaid,  and  show  sufficient 
cause  to  the  court  why  their  petition  was  not  pre- 
sented before  condemnation. 

Provided,  that  nothing  in  the  present  section  shall 
extend  to  the  asserted  interest  of  a  flag  officer  claim- 
ing to  share  by  virtue  of  his  flag. 

Ojfences  against  Law  of  Prize. 

37.  A  prise  court,  on  proof  of  any  offi^nce  against 
the  law  of  nations,  or  against  this  Act,  or  any  Act 
relating  to  naval  discipline,  or  against  any  order  in 
council  or  royal  proclamation  or  of  any  breach  of  her 
Majesty's  instructions  relating  to  prise,  or  of  any  act 
of  disobedience  to  the  orders  of  the  lords  of  the  admi- 
ralty, or  to  the  command  of  a  superior  officer,  com- 
mitted by  the  captors  in  relation  to  any  ship  or  goods 
taken  as  prize,  or  in  relation  to  any  person  on  board 
any  snch  ship,  may,  on  ^condemnation,  reserre  the 
prize  to  her  Majesty's  diposal,  notwithstanding  any 
grant  that  may  have  been  made  by  her  M^esty  in 
favour  of  captors. 

Pre-emption. 

38.  Where  a  ship  of  a  foreign  nation  passing  the 
seas  laden  with  naval  or  victualling  stores  intended  to 
be  carried  to  a  port  of  any  enemy  of  her  Majesty  is 
taken  and  brought  into  a  port  of  the  United  Kingdom, 
and  the  purchase  for  the  service  of  her  Majesty  of  the 
stores  on  board  the  ship  appears  to  the  lords  of  the 
admiralty  expedient  without  the  condemnation  thereof 
in  a  prize  court,  in  that  case  the  Igrds  of  the  admiralty 
may  purchase,  on  the  account  or  fr^r  the  service  of  her 
Majesty,  all  or  any  of  the  stores  on  board  the  ship; 
and  the  commissioners  of  customs  may  permit  the 
stores  purchased  to  be  entered  and  Unded  within  any 
port. 

Capture  hy  Ship  other  than  a  Ship  of  War. 
39*  Any  ship  or  goods  taken  as  prize  by  any  of  the 
officers  and  crew  of  a  ship  other  than  a  ship  of  war  of 
her  Majesty  shall,  on  condemnation,  belong  to  her 
Miyesty  in  her  office  of  admiralty. 

IV, — Prize  Salvaoi. 

40.  Where  any  ship  or  goods  belon^ng  to  any  of 
her  Majesty's  subjects,  after  been  taken  as  prise  by 
the  enemy,  is  or  are  retaken  from  the  enemy  by  any 
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of  her  Majesty's  ships  of  war,  the  same  shall  be  re- 
stored by  decree  of  a  prize  coart  to  the  owaer,  on  bis 
pajiag  as  prise  salvage  one  eight  part  of  the  valae  of 
the  prize  to  be  decreed  and  ascertained  by  the  court, 
or  soch  sam  not  exceeding  one  eight  part  of  the  esti- 
mated value  of  the  prize  as  may  be  agreed  on  between 
the  owner  and  the  re- captors,  and  approved  by  order 
of  the  court:  provided,  that  where  the  re- capture  is 
made  under  circumstances  of  special  difficulty  or 
danger,  the  prize  court  may,  if  it  thinks  fit,  award  to 
the  recaptors  as  prize  salvage  a  larger  part  than  one 
eight  part,  bat  not  exceeding  in  any  case  one  fourth 
part,  of  the  value  of  the  prize. 

Provided  also,  that  where  a  ship  after  being  so 
taken  is  set  forth  or  used  by  any  of  her  Majesty's 
enemies  as  a  ship  of  war,  this  provision  for  restitution 
shall  not  apply,  and  the  ship  shall  be  adjudicated  on 
as  in  other  cases  of  prize. 

41.  Where  a  ship  belonging  to  any  of  her  Majesty's 
subjects,  after  been  taken  as  a  prize  by  the  enemy,  is 
retaken  from  the  enemy  by  any  of  her  Majesty's  ships 
of  war,  she  may,  with  the  consent  of  the  re-captors, 
prosecute  her  voyage,  and  it  shall  not  be  necessary 
for  the  re  captors  to  proceed  to  adjudication  till  her 
return  to  a  port  of  the  United  Kingdom. 

The  master  or  owner,  or  his  agent,  may,  with  the 
consent  of  the  re*captors,  unload  and  dkpose  of  the 
goods  on  board  the  ship  before  adjudication. 

In  case  the  ship  does  not,  within  six  months,  return 
to  a  port  of  the  United  Kingdom,  the  re- captors  may 
nevertheless  institute  proceedings  against  the  ship  or 
goods  in  the  high  court  of  admiralty,  and  the  court 
may  thereupon  award  prize  salvage  as  aforesaid 
to  the  re-captors»  and  may  enforce  payment  thereof, 
either  by  warrant  of  airest  against  the  ship  or  goods, 
or  by  monition  and  attachment  against  the  owner. 


v.— Prize  Bountt. 

42.  If,  in  reUtion  to  any  war,  her  Miyesty  is 
pleased  to  declare,  by  proclamation  or  order  in  council, 
her  intention  to  grant  prize  bounty  to  the  officers  and 
crews  of  her  ships  of  war,  then  such  of  the  officers  and 
crew  of  any  of  her  Majesty's  ships  of  war  as  are 
actually  present  at  the  taking  or  destroying  of  any 
armed  ship  of  any  of  her  Majesty's  enemies  shall  be 
entitled  to  have  distributed  them  among  as  prize 
bounty  a  sum  calculated  at  the  rate  of  five  pounds  for 
each  person  on  board  the  enemy's  ship  at  the  begin- 
ning of  the  engagement. 

43.  The  number  of  the  persons  so  on  board  the 
enemy's  ship  shall  be  proved  in  a  prize  court,  either 
by  the  examinations  on  oath  of  the  survivors  of  them, 
or  of  any  three  or  more  of  the  survivors,  or  if  there  b 
no  survivor  by  the  papers  of  the  enemy's  ship,  or  by 
the  examinations  on  oath  of  three  or  more  6f  the 
offieers  and  crew  of  her  Majesty's  ship,  or  by  such 
other  evidence  as  may  seem  to  the  coart  sufficient  in 
the  circumstances. 

The  court  shall  make  a  decree  declaring  the  title  of 
the  officers  and  crew  of  her  Majesty's  ship  to  the 
prize  bounty,  and  stating  the  amount  thereof. 

The  decree  shall  bo  subject  to  appeal  as  other  de- 
crees of  the  couit. 

44.  On  production  of  an  official  copy  of  the  decree 
the  eommisaioners  of  her  Majesty's  traasnry  shall,  out 


of  money  provided  by  Pariiament,  pay  the  amount  of 
prize  bounty  decreed,  in  such  manner  as  any  order  in 
council  may  from  time  to  time  direct. 

VI.— Miscellaneous  Paovisioixai 
Bofuanu 

45.  Her  Majesty  in  council  may  from  time  to  timei 
in  relation  to  any  war,  make  such  orders  as  may  seem 
expedient,  according  to  ciicumstances,  for  prohibitiDg 
or  allowing,  wholly  or  in  certain  cases,  or  subject  to 
any  conditions  or  reguktions  or  otherwise,  as  ma; 
from  time  to  time  seem  meet,  the  ransoming  or  the 
entering  into  any  contract  or  agresment  for  the  ran- 
soming of  any  ship  or  goods  belo  iging  to  any  of  her 
Majesty's  subjects,  and  taken  as  prize  by  any  of  her 
Majesty's  enemies. 

Any  contract  or  agreement  entered  into,  and  anj 
bill,  bond,  or  other  security  given  for  ransom  of  anj 
ship  or  goods,  shall  bo  under  the  exclusive  jnrisdictioD 
of  the  high  court  of  admiralty  as  a  prize  court  (snb* 
ject  to  appeal  to  the  judicial  oommitfeae  of  the  prirj 
council),  and  if  entered  into  or  given  in  oontraveotion 
of  any  such  order  in  council  shall  bo  deemed  to  haye 
been  entered  into  or  given  for  an  illegal  consideration. 

If  any  person  ransoms  or  enters  into  any  contract 
or  agreement  for  ransoming  any  ship  or  goods,  in  con- 
travention of  any  such  order  m  oounciU  he  shall  for 
every  such  offence  be  liable  to  be  proceeded  against 
in  the  high  court  of  admiralty  at  the  suit  of  her 
Majesty  in  her  office  of  admiralty,  and  on  conviction 
to  be  fined,  in  the  discretion  of  the  court,  any  sum  not 
exceeding  five  hundred  pounds. 
Convoy* 

46.  If  the  master  or  other  person  havuig  the  com- 
mand of  any  ship  of  any  of  her  Majesty's  subjects, 
under  the  convoy  of  any  of  her  Majesty's  ships  of 
war,  wilfully  disobeys  any  lawfnl  signal,  inst motion, 
or  command  of  the  commander  or  the  convoy,  or  with- 
out leave  deserts  the  convoy,  he  shall  be  liable  to  be 
proceeded  against  in  the  high  court  of  admiralty  at 
the  suit  of  her  Majesty  in  her  office  of  admiralty,  and 
upon  conviction  to  be  fined,  in  the  ^discretion  of  the 
eonrt,  any  sum  not  exceeding  five  hundred  |)onnds, 
and  to  8ufie«-  imprisonment  for  such  time»  not  exceed- 
ing one  year,  as  the  court  may  adjudge. 

Customs  Duties  and  Regulations. 

47.  AH  ships  and  goods  taken  as  prize  and  brought 
into  a  port  of  the  United  Kingdom  shall  be  liable  to 
and  be  charged  with  the  same  rates  and  charges  and 
duties  of  castoms  as  under  any  Act  relating  to  the 
customs  may  be  chargeable  on  other  ships  and  goods 
of  the  like  description;  and 

All  goods  hroqght  in  as  prize  which  would  on  the 
voluntary  importatioQ  thereof  be  liable  to  fbdeitnreor 
subject  to  any  restriotiop  under  the  laws  relating  to 
the  customs,  shall  be  deemed  to  be  so  liable  and  sub- 
ject, unless  the  commissioners  of  customs  see  fit  to 
authorize  the  sale  or  delivery  thereof  for  home  use  or 
exportation,  nncooditionally  or  subject  to  snch  ooodi- 
tions  and  regnlations  as  they  may  direct. 

48.  Where  any  ship  or  goods  taken  as  prise  is  or 
are  brought  into  a  port  of  the  United  Kingdom,  the 
master  or  other  person  m  charge  or  command  of  the 
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ship  which  bis  been  taken,  or  in  which  the  goods 
are  brought  shall,  oa  arrival  at  snob  port,  bring  to  at 
the  proper  place  of  discharge,  and  shall,  when  required 
by  any  officer  of  customs,  deliver  an  account  in  writing 
under  his  hand  coDcemiog  snch  ship  and  goods,  giving 
8Dch  particDlars  relating  thereto  as  may  be  in  his 
power,  and  shall  truly  answer  all  questions  concerning 
sQch  ship  or  goods  asked  by  any  such  officer,  and  in 
default  shall  forfeit  a  sum  not  exceeding  one  huodred 
pouDds,  such  forfeiture  to  be  enforced  as  forfeitures  for 
offences  against  the  laws  relating  to  the  customs  are 
enforced,  and  every  snch  ship  shall  be  liable  to  such 
searches  as  other  ships  are  liable  to,  and  the  officers 
of  the  customs  may  freely  go  on  board  snch  ship  and 
bring  to  the  Queen's  warehouse  any  goods  on  board 
the  same,  subject,  nevertheless,  to  soch  regolations  in 
respect  of  ships  of  war  belonging  to  her  Majesty  as 
shall  from  time  to  time  be  issued  by  the  commission- 
ers of  her  Majesty's  treasury. 

49.  Goods  taken  as  prize  may  be  sold  either  for 
home  consumption  or  for  exportation ;  and  if  in  the  for- 
mer case  the  proceeds  thereof,*  after  payment  of  dn 
ties  of  customs,  are  insufficient  to  satisfy  the  just  and 
reasonable  claims  thereon,  the  Commissioners  of  Her 
Majesty's  Treasury  may  remit  the  whole  or  such  part 
of  the  said  duties  as  they  see  fit. 

Perjury, 

60.  If  any  person  wilfolly  and  corruptly  swears, 
declares,  or  affirms  falsely  in  any  prise  cause  or  ap- 
peal, or  in  any  proceeding  under  this  Act,  or  in  re- 
spect of  any  matter  required  by  this  Act  to  be  verified 
on  oath,  or  suborns  any  other  person  to  do  so,  he 
shall  be  deemed  guilty  of  perjury,  or  of  subornation 
ef  perjury  (as  the  case  may  be),  and  shall  be  liable  to 
be  punished  accordingly. 

Limitation  of  Actions,  4^c, 

51.  Any  action  or  proceeding  shall  not  lie  in  any 
part  of  her  Majesty's  dominions  against  any  person 
acting  under  the  authority  or  in  the  execution  or  in- 
tended execution  or  in  pursuance  of  this  Act  for  any 
alleged  irregularity  or  trespass,  or  other  act  or  thing 
done  or  omitted  by  him  under  this  Act,  unless  notice 
in  writing  (specifying  the  cause  of  the  action  or  pro- 
ceeding) is  given  by  the  intending  plaintiff  or  prosecu- 
tor to  the  intended  defondant  one  month  at  least  be- 
fore the  commencement  of  the  action  or  proceeding, 
nor  unless  the  acdon  or  proceedmg  is  commenced 
within  six  months  next  after  the  act  or  thing  com- 
plained of  is  done  or  omitted,  or,  in  case  of  a  continu- 
ation of  damage,  within  six  months  next  after  the 
doing  of  such  damage  baa  ceased. 

In  any  such  action  the  defendant  may  plead  gene- 
rally that  the  act  or  thing  oomplained' of  wu  done  or 
omitted  by  him  when  acting  under  the  authority  or 
in  the  execution  or  intended  execution  or  In  pnrBuance 
of  this  Act,  and  may  give  all  special  matter  in  evi- 
dence; and  the  plaintiff  shall  not' succeed  if  tender  of 
sufficient  amends  is  made  by  the  defendant  before  the 
commencement  of  the  action;  and  in  case  no  tender 
has  been  made,  the  defendant  may,  by  leave  of  the 
Cowt  in  which  the  action  is  brought,  at  any  time  pay 
into  Court  such  sum  of  money  as  he  thinks  fit,  where- 
upon such  proceeding  and  order  ahall  be  had  and 


made  in  and  by  the  Court  as  may  be  had  and  made 
on  the  payment  of  money  into  Court  in  an  ordinary 
action ;  and  if  the  plaintiff  does  not  succeed  in  the  ao- 
tion,  the  defendant  shail  receive  snch  full  and  reason- 
able indemnity  as  to  all  costs,  charges,  and  expenses 
incurred  in  and  about  the  action  as  may  be  taxed  and 
allowed  by  the  proper  officer,  subject  to  review ;  and 
though  a  verdict  is  given  for  the  plaintiff  in  the  action 
he  shall  not  have  costs  against  the  defendant,  unless 
the  judge  before  whom  the  trial  is  had  certifies  his 
approval  of  the  action. 

Any  such  action  or  proceeding  against  any  person 
in  her  Majesty's  naval  service,  or  in  the  employment 
of  the  Lords  of  the  Admiralty,  shall  not  be  brooght 
or  instituted  elsewhere  than  in  the  United  Kingdom. 

Petitions  o/Bighi. 

52.  A  petition  of  right,  under  The  Petitions  of 
Right  Act,  1860,  may,  if  the  suppliant  thinks  fit,  be 
intituled  in  the  High  Court  of  Admiralty,  in  case  the 
sobjeet  matter  of  the  petition  or  any  material  part 
thereof  arises  out  of  the  Exercise  of  any  belligerent 
right  on  behalf  of  the  Crown,  or  would  be  cognisable 
in  a  Prise  Court  within  her  Majesty's  dominions  if 
the  same  were  a  matter  in  dispute  between  private 
persons. 

Any  petition  of  right  under  the  last" mentioned  Act, 
whether  intituled  in  the  High  Court  of  Admiralty  or 
not,  may  be  prosecuted  In  that  court  if  the  Lord 
Chancellor  thinks  fit  so  to  direcl. 

The  provisions  of  this  Act  relative  to  appeal,  and 
to  the  framing  and  approval  of  general  ordere  for  re- 
gulating the  procedare  and  practice  of  the  High  Court 
of  Admiralty,  shall  extend  to  the  case  of  any  such 
petition  of  right  intituled  or  directed  to  be  prosecuted 
in  that  court;  and.  subject  thereto,  all  the  provisions 
of  The  Petitions  of  Bight  Act,  I860,  shall  apply,  mu- 
tatis mutandis^  in  the  case  of  any  snch  petition  of 
ngbt ;  and  for  the  purposes  of  the  present  section  the 
terms  ''court"  and  ''judge"  in  that  Act  shall  re- 
spectively be  understood  to  inclade  and  to  mean  the 
High  Court  rf  Admiralty  and  the  judge  thereof  and 
other  terms  shall  have  the  respective  meanings  given 
to  them  in. that  Act. 

Orders  in  Council 

53.  Her  Majesty  in  coancil  may  from  time  to  time 
make  such  orders  In  council  as  seem  meet  for  the  bet- 
ter execution  of  this  Act. 

54.  Every  order  in  council  under  this  Act  shall  be 
published  in  the  London  Gazette^  and  shall  be  laid 
before  both  houses  of  Parliament  within  thirty  days 
after  the  making  thereof,  if  Parliament  is  then  sitting, 
and  if  not,  then  within  thirty  days  after  the  next 
meeting  of  Pariiameut. 

Savings. 

55.  Nothing  in  this  Act  shall— 

(1.)  give  to  the  officers  and  crew  of  any  of  her 
Majesty's  ships  of  war  any  right  or  claim 
in  or  to  any  ship  or  goods  taken  as  prize  or 
the  proceeds  thereof,  it  being  the  intent  of 
this  Act  that  such  officers  and  crews  shall 
continue  to  take  only  such  interest  (if  any) 
in  the  proceeds  of  prises  as  may  be  from 
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time  to  tiine  granted  to  them  by  the 
Crown;  or 

(2.)  affect  the  operation  of  any  exiatiog  treaty  or 
convention  with  any  foreign  power;  or 

(3.)  take  away  or  abridge  the  power  of  the  Crown 
to  enter  into  any  treaty  or  convention  with 
any  foreign  power  containing  any  stipnla- 
tion  that  may  seem  meet  concerning  any 
matter  to  which  this  Act  relates :  or 

(4.)  take  away,  abridge,  or  control,  farther  or 
otherwise  than  as  expressly  provided  by 
this  Act,  any  right,  power,  or  prerogative 
of  her  Majesty  the  Qaeen  in  right  of  her 
Crown,  or  in  right  of  her  office  of  Admi- 
ralty, or  any  right,  or  power  of  the  Lord 
High  Admiral  of  the  United  Kingdom,  or 
of  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral;  or 

(5.)  take  away,  abridge,  or  control,  Airther  or 
otherwise  than  as  expressly  provided  by 
this  Act,  the  jurisdiction  or  authority  of  a 
Priae  Court  to  take  cognizance  of  and  ju- 
dicially proceed  upon  any  capture,  seiaure, 
priae,  or  reprisal  of  any  ship  or  goods,  and 
to  hear  and  determine  the  same,  and,  ac- 
cording to  the  course  of  admiralty  and  the 
law  of  nations,  to  adjudge  and  condemn 
any  ship  or  goods,  or  any  other  jurisdiction 
or  authority  of  or  exercisable  by  a  Priae 
Court. 

Comntencement. 
56.  This  Act  shall  commence  on  the  commence- 
ment of  The  Naval  Agency  and  Distribution  Act, 
1864. 


CAP.  XXVL 

An  Act  to  confirm  certain  Provisional  Orders  under 
"The  Local  Government  Act,  1858,"  relating  to 
the  Districts  of  Souihampto%  Brighton^  Hexctm^ 
OawaldtwistUj  Bolton^  Aahford^  Oawe^ry^  Fare- 
ham^  West  Cowea^  and  WUton. 

f23rd  June,  1864.] 

CAP.  XXVII. 
An  Act  for  regulating  the  Proving  and  Sale  of  Chain 

Cables  and  Anchors.  [23rd  June,  1864  ] 

Sec.  1.  Power  to  corporathna,  ^c.  to  provide  prov- 
ing e^abUehmenU  for  teeting  chain  ccMee, 
ire. 

2.  Pouter  to  the  Board  of  Trade  to  grant  U- 

cencee  for  proving  chain  cabUa  and  on* 
cAor«,  and  may  suspend  or  revoke  Ucencesk 

3.  Board  of  Trade  to  appoint  inspectors  fron^ 

time  to  time. 

4.  Licences  to  he  renmoed  annuaUy. 
6.  Fees  payable  on  Uoences, 

6.  Aa  to  remuneration  of  inspector. 

7.  Teslor  to  test  all  cables  and  anchors  in  proper 

ordery  and  imprtse  the  same  with  cnUho- 
riud  proof  mark. 
%^  Asto  charges  for  testing  and  affixing  proof 

0.  Power  to  tester  to  detain  chain  cMe^  frc 


10.  Tester^  on  appUoation,  to  give  eertijieate  of 

tesL 

11.  Ajter  1st  July.  1865,  U  ehaU  he  wdawfid 

for  makers  and  dealers  to  sell  unproved 
chain  cables  and  anchors. 

12.  Persons  committing  certain  offences  detnei 

guiky  of  a  misdemeanour. 

13.  Act  not  to  relieve  makers  from  responnbi^ 

14.  Act  not  to  affect  Admiralty  contracts. 

15.  TermofAcL 

*  Whbrias  it  is  essential,  for  the  better  security  of 
lives  and  property  afloat  in  sea-going  ships  to  make 
provision  for  the  proper  testing  of  chain  cables  and 
anchors:'  Be  it  therefore  enacted  by  the  Qoeen^s 
most  excellent  Majesty,  by  and  with  the  adrice  aod 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons in  this  present  Parliament  assembled,  aod  bj 
the  authority  of  the  same,  as  follows: — 

1.  Any  corporation,  public  body,  or  company  ma; 
erect  and  maintain  proving  establishments,  apparatoSf 
and  machinery  suitable  for  the  testing  of  chain  cables 
or  anchors,  and  may,  notwithstanding  the  provisionf 
of  any  previous  Act  limiting  the  amount  of  mooey  to 
be  raised  by  such  corporation,  or  public  body,  or  com- 
pany,  raise  money  for  that  purpose  by  way  of  loan, 
secured  by  mortgage  of  such  establishments,  appara- 
tus, and  machinery,  and  of  the  income  to  be  derived 
themfrom,  or  of  other  property  of  such  oorporatioD, 
public  body,  or  company:  Provided  always  as  fol- 
lows:— 

(1.)  Nothing  in  this  Act  shall  relieve  any  corpora* 
tion  or  public  body  from  the  necessity  of  obtaio- 
ing  for  any  borowing  by  them  under  this  Act  the 
consent  of  any  authority  or  person  whose  con- 
sent  is  by  law  requisite  to  any  borrowing  bj 
them  otherwise  than  under  this  Act. 

(2.)  Where  the  consent  of  any  authority  or  person 
is  not  by  law  requisite  to  any  borrowiug  bj  aoy 
corporation  or  public  body,  otherwise  than  ander 
the  consent  of  this  Act,  the  consent  of  the  Com- 
missioners of  Her  Majesty's  Treasury  to  any 
borrowing  by  that  corporation  or  poblic  bod/ 
under  this  Act  is  hereby  made  requisite. 

(3.)  Nothing  in  this  Act  shall  empower  any  com- 
pany to  borrow  money  under  this  Act  otherwise 
than  in  such  manner  and  subject  to  such  reetri^ 
tions  as  are  prescribed-  in  relation  to  any  borrow- 
ing by  them  for  purposes  other  than  the  pur- 
poses of  this  Act,  and  if  none  are  prescribed, 
then  in  such  manner  and  under  such  restrictions 
as  may  be  prescribed  by  resolution  of  the  com- 
pany adopted  by  three-fiiUis  at  least  of  the 
votes  of  the  shareholdera  of  the  company  preMO^ 
(personally  or  by  proxy)  at  a  general  meeting  of 
the  company  spedally  convened  for  the  porpoee. 

(4.)  Any  mortgage  or  charge  created  or  to  be 
created  under  any  power  existing  at  the  passing 
of  this  Act  on  any  property  of  any  such  corpo- 
ration, public  body,  or  company,  other  than  snch 
esublishments,  apparatus,  and  machinery  a> 
aforesaid,  shall  have  priority  over  any  mortgage 
created  under  the  powen  of  this  Act  on  the  same 
property. 

2.  The  Lords  of  the  Committee  of  Prit7  Cooncfl 
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appointed  fbr  the  eonsideration  of  matters  relating  to 
trade  and  foreign  plantations,  hereafter  in  this  Act 
'  called  the  Board  of  Trade  may  from  time  to  time 
grant  to  any  corporation,  public  body,  or  company, 
person  or  persons  erecting  any  proving  establishment, 
apparatus,  and  machinery  snitable  for  the  testing  of 
cbaia  cables  or  anchors  licence  to  test  chain  cables 
and  anchors  under  thb  Act,  and  the  Board  may  sus- 
pend or  revoke  any  licence  so  granted  if  the  Board 
shall  see  occasion;  and  the  expression  **  tester"  in 
this  Act  applies  to  every  corporation,  public  body,  or 
company,  person  or  persons  to  whom  sach  licence 
shaU  be  granted,  so  long  as  such  licence  continues  in 
force:  Provided,  that  such  a  licence  shall  not  be 
granted  in  any  case  unless  and  until  the  proving  es- 
tablishment, apparatus,  and  machinery  erected  have 
been  inspected  by  an  inspector  appointed  as  by  this 
Act  provided,  and  have  been  certified  by  him  as  pro- 
per and  efficient  for  their  purposes. 

3.  The  Board  of  Trade  shall,  as  soon  after  the 
passing  of  this  Act  as  the  services  of  an  inspector  for 
the  purposes  of  this  Act  appear  to  them  to  be  re- 
quired, and  afterwards  from  time  to  time  as  vacancies 
occur,  appoint  a  fit  person  to  act  as  inspector  of  prov- 
iug  establishments,  apparatus,  and  machinery  under 
this  Act,  and  may  from  time  to  time,  at  pleasure,  re- 
move from  his  office  any  person  so  appointed;  and 
Bach  inspector  shall,  in  the  execution  of  his  duties, 
C4>n(bnn  to  any  regulations  from  time  to  time  made  by 
the  Board  of  Trade. 

4.  Any  licence  granted  as  aforesaid  shall  be  renew- 
able annually,  and  the  same  shall  not  in  any  case  be 
renewed  in  any  year  unless  and  until  the  proving  es- 
tablishment, apparatus,  and  machinery  in  respect 
whereof  such  licence  was  granted  have  been  inspected 
by  the  inspector  within  that  year,  and  have  been  cer- 
tified by  him  as  proper  and  efficient  for  their  purposes. 

5.  On  the  original  grant  of  every  such  licence,  and 
on  every  annual  renewal  of  every  such  licence,  there 
shall  be  paid  such  fee  not  exceeding  filly  pounds  as 
the  Boaid  of  Trade  firom  time  to  time  appoint ;  all 
such  fees  to  be  paid  to  the  Board  of  Trade,  and  to  be 
by  them  paid  into  the  receq)t  of  her  Majesty's  exche- 
quer, and  to  be  carried  to  and  form  pait  of  the  conso- 
lidated fond  of  the  United  Kingdom. 

6.  The  inspector  shall  receive  such  salary  and  al- 
lowances as  may  from  time  to  time  be  directed  by  the 
Board  of  Trade,  with  the  consent  of  the  Commis- 
sioners of  her  Majesty's  Treasury,  out  of  money  to  be 
provided  by  Parliament  for  the  purpose. 

7.  Every  tester  shall,  with  all  reasonable  despatch, 
subject  every  chain  cable  or  anchor  that  shall  be 
brought  to  the  proving  eetablishment  of  such  tester 
for  the  purpose  of  being  proved,  and  (unless  the  parties 
interested  may  otherwise  agree)  in  the  order  in  which 
such  chiun  cables  and  anchors  respectively  shall  be  so 
brought,  to  the  same  tensile  strain  as  tliat  to  which 
chain  cables  and  anchors  respectively  of  :*iiuilar  size, 
weight,  or  description  are  or  shall  be  subjected  before 
being  received  for  the  use  of  her  Majesty's  naval  ser- 
vice, and  shall  stamp  every  five  fathoms  in  length  of 
every  such  chain  cable,  and  also  every  such  anchor, 
with  a  stamp  or  die  to  be  provided  for  that  parposo 
by  iUt)  testor,  and  approved  by  the  Board  of  Trade, 
dcttotmg  that  such  chaia  cable  or  anchor  has  been 


*' proved,''  and  which  shall  bear  the  mark  of  the 
tester. 

8.  Every  tester  may  make  such  charges  for  the 
testing  and  stamping  with  proof  mark  any  chain  cable 
or  anchor  as  such  tester  may  think  fit,  not  exeeeding 
the  scale  of  charges  authorized  by  the  Board  of 
Trade;  and  such  tester  shall  affix  upon  some  conspi- 
cuous part  of  the  proving  establishment  a  table  of  the 
charges  so  authorized  to  be  taken  by  such  tester;  and 
such  table  shall  bo  painted  upon  a  board  or  boards  in 
distinct  black  letters  on  a  white  ground  or  in  white 
letters  upon  a  black  ground,  or  may  be  printed  in  le- 
hible  characters  on  paper  affixed  to  such  board  or 
boards;  and  it  shall  not  be  lawful  for  such  tester  to 
make  any  alteration  in  such  table  or  in  any  of  the 
charges  therein  specified  until  such  alteration  shall 
have  been  approved  by  the  Board  of  Trade,  and  the 
tester  shall  have  caused  notice  in  writing  of  the  in- 
tended alteration  to  be  written  or  printed  on  paper, 
and  such  paper  shall  have  been,  for  a  period  of  not 
less  than  three  months,  affixed  to  such  table,  so  that 
the  same  shall  be  clearly  legible  by  all  persons  who 
may  consult  such  table. 

9.  Any  tester  may  detain  any  chain  cable  or  anchor 
which  shall  have  been  so  tested  until  such  charge 
shall  be  paid;  and  if  such  charge  shall  not  be  paid 
within  three  months  after  the  testing  of  such  chain 
cable  or  anchor,  the  tester  may  cause  such  cliain  cable 
or  anchor  to  be  sold  by  auction,  and  shall  out  of  the 
purchase  money  deduct  the  expenses  of  such  sale, 
and  all  other  expenses  incurred  by  such  tester  with 
respect  to  such  chain  cable  or  anchor,  including  all 
lawful  charges  on  the  same,  and  shall  pay  the  surplus 
thereof  (if  any),  on  demand,  to  the  owner  of  such 
chun  cable  or  anchor,  or  to  the  captain  or  master  of 
the  vessel,  or  other  person  on  whose  application  the 
chain  cable  or  anchor  has  been  tested. 

10.  When  any  tester  shall  have  tested  and  stamped 
any  chain  cable  or  anchor,  such  tester  shall,  if  re- 
quested by  the  person  on  whose  application  the  same 
was  tested,  within  one  month  after  such  testing,  make 
out  and  deliver,  free  of  charge,  to  such  person  a  cer- 
tificate of  such  testing. 

1 1.  From  and  after  the  first  day  of  Jvly  one  thou- 
sand eight  hundred  and  sixty- five  it  shall  not  be 
lawful  for  any  maker  of  or  dealer  in  chain  cables  or 
anchors  to  sell  or  contract  to  sell  for  the  use  of  any 
vessel,  any  chain  cable,  whatever  or  any  anchor 
exceeding  in  weight  one  hundred  and  sixty-eight 
pounds,  unless  such  chain  cable  or  anchor  shall  have 
been  previously  tested  and  duly  stamped  in  accordance 
with  the  provisions  of  this  Act;  and  if  any  person 
acts  in  contravention  of  this  provbion  he  shall  for 
every  such  offisnce,  upon  a  summary  conviction  for  the 
same  before  a  justice  of  the  peace,  or  in  Scotland 
before  any  sherifl^  justice,  or  magistrate,  be  liable  to 
a  penalty  not  exceeding  fifty  pounds. 

1 2.  If  any  person  shall,  stamp  or  assist  in  stamping 
any  chain  cable  or  anchor  with  the  stamp  of  any 
tester,  or  with  a  stamp  or  n^ark  purporting  to  be  the 
stamp  of  any  tester,  without  the  authority  of  the 
tester  whose  stamp  shall  have  been  so  used  and  coiui- 
terfoited,  or  with  any  other  stamp  or  mark,  for  the 
purpose  or  with  the  intention  of  passing  such  chain 
cable  or  anchor,  or  of  allowing  ur  assisting  in  the 

3 


34 


APPENDIX—STATUTES  27  A  28  VICTORIA. 


■•-—-•  t  --  *.. 


Bfline  behig  passed  as  a  chiun  cable  or  anchor  duly 

tested  and  stamped  nnder  the  powers  of  this  Act;  or 

if  any  person,  knowing  any  such  chain  cable  or  anchor 

to  have  been  so  wrongfully  marked   or  stamped  as 

aforesaid,  shall  sell  the  same,  or  shall  deliver  the 

same  to  any  person  to  be  taken  or  nsed  as  part  of  the 

equipment  of  any  vest^el,  or  if  any  person  shall  write 

ont  and  deliver  to  any  person  any  certificate  or  docn- 

ment  purporting  to  be  a  certificate  nnder  this  Act, 

that  any  chain  cable  or  anchor  has  been  tested  and 

atamped  nnder  the  provisions  of  this  Act,  knowing 

that  the  chain  cable  or  anchor  referred  to  in  such 

certificate  or  document  had  not  been  so  tested  or 

stamped,  every  person  so  ofiending  shall  be  guilty  of 

a  misdemeanor,  or  in  Scotland  of  an  offence,  and  for 

every  such  misdemeanor  or  offence  ohall  be  liable,  in 

the  discretion  of  the  Court,  to  be  imprisoned  for  any 

term  not  exceeding  two  years,  with  or  without  hard 

labour,  and  with  or  without  solitafj  confinement. 

13.  No  maker  of,  or  dealer  in,  chain  cables  or 
anchors,  shipowner,  or  other  person,  shall  by  reason 
of  this  Act,  or  of  anything  done  thereunder,  be  re- 
lieved from  any  responsibility  in  respect  of  any  chain 
cable  or  anchor  made,  sold,  or  nsed  by  him  to  which, 
but  for  this  Act,  he  would  have  been  subject 

14.  Nothing  in  this  Act  shall  affect  any  contracts 
which  may  be  made  by  the  lords  commissioners  of  the 
admiralty  for  the  supply  of  any  chain  cables  or  ancliors 
to  any  of  her  Majesty's  dockyards  or  for  the  use  of 
any  of  her  Majesty's  ships. 

15.  This  Act  shall  continue  in  force  to  the  first 
day  of  Ji/ltf  one  thousand  eight  hundred  and  seventy- 
two,  and  no  longer. 


CAP.  XXVIII. 
An  Act  to  amend  '^The  Common  Law  Procedure 
(Ireland)  Act.   1863,"  in  relation  to  Jurors  and 
Juries  in  the  county  of  Cork. 

[23rd  June,  1864] 

1.  Short  titU. 

2.  Power  to  Judge  oj  assize  in  county  of  Cork 

to  direct  the  eaune  panel  for  the  criminal 
and  civil  iidea,  and  to  direct  two  seta  of 
jurors  to  he  summoned^  one  to  attend  at  the 
beginning  of  each  assizes,  and  the  other  to 
attend  the  residue  thereof 
Summonses  to  be  made  out  either  Jor  the  first 
or  second  set. 

3.  A  printed  panel  to  be  prepared  and  kept  in 

the  office  of  the  returning  officer^  and  a 
parchment  copy  to  be  annexed  to  abstract 
of  Nisi  Prius, 

4.  In  case  of  view,  judge  to  appoint  trial  during 

the  attendance  of  viewers. 

5.  Proceedings  not  to  be  vitiated  by  juror  acting 

before  or  after  the  time  for  which  attend- 
ance was  required.^ 
6;  Not  to  alter  the  powers  of  Courts  to  make 
orders  for  returning  juries  as  heretojore. 
3^4  PFm.  4,  <?.  91. 

Special  juwrs  may  be  summoned  Jor  specified 
days. 

Sheriff  to  be  reimbursed  expenses  of  giving 
special  notice  to  jurors. 


7. 


8. 


«  Whereas  it  is  expedient  to  amend  **  The  Comroon 
Law  Procedure  Amendment  Act  (Ireland),  1853,** 
as  hereinafter  mentioned,  and  to  make  provisioa 
as  hereinafter  mentioned,  in  relation  to  jurors  and 
juries  in  the  county  of  CorkJ*  Be  it  therefore  enacted 
by  the  Qneen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows:— 

1.  In  citing  this  Act  in  any  precept.  Instrument, 
document,  pleading,  proceeding,  or  Act  of  Parliament, 
it  shall  be  sufficient  desi^ation  to  use  the  expression 
**  The  Common  Law  Pit)cednre  Amendment  Act 
(Ireland)^  1864,  as  to  county  of  Cor*  juries." 

2.  In  the  county  of  Corht  if  the  jndges  or  commis- 
sioners of  assise,  or  one  of  them,  shall  think  fit  so  to 
direct,  the  sheriff,  or  the  minister  or  ministers  to 
whom  the  summoning  of  jurors  to  serve  at  the  assizes 
shall  belong,  shall  summon  and  impannel  such  Dumber 
of  jurors  as  snch  judges  or  commissioners,  or  one  of 
them,  shall  think  fit  to  direct,  to  serve  indiscriminatelj 
on  the  criminal  and  civil  side;  and  if  snch  judges  or 
commissioners,  or  one  of  them,  shall  so  direct,  soch 
sheriff  or  other  minister  or  ministers  shall  divide  snch 
jurors  equally  into  two  sets;  the  first  of  which  sets 
shall  attend  and  serve  for  so  many  days,  at  the  begin- 
ning of  the  assises,  as  snch  judges  or  oommissionerB, 
or  one  of  them,  shall,  within  a  reasonable  time  before 
the  commencement  of  snch  assizes,  think  fit  to  direct, 
and  shall  continue  further  to  serve  nntil  discharged 
by  the  judges  or  commissioners  of  assise,  or  one  of 
them;  and  the  other  of 'vhich  sets  shall  attend  and 
serve  from  the  expiration  of  the  said  days  so  appointed 
for  the  attendance  and  service  of  the  said  first  set,  or 
from  a  time  to  be  dii*ected  by  such  jndges  or  commis- 
sioners, or  one  of  them,  for  the  residue  of  sn?b  %ss\t^: 
Provided  always,  that  snch  sheriff  or  other  minister 
or  ministers  shall,  in  the  summons  to  the  jurors  in 
each  of  such  sets,  specify  whether  the  juror  named 
therein  is  in  the  first  or  second  set,  and  at  what  time 
the  attendance  of  such  juror  will  be  required;  and 
(luring  the  attendance  and  service  of  the  first  of  snch 
sets,  the  jury  on  the  civil  and  criminal  side  respoi;- 
tively  may  be  drawn  from  the  name  of  the  persooH  in 
that  set,  and  during  the  attendance  and  service  of  the 
second  of  such  sets  from  the  names  of  the  persons  in 
such  second  set. 

3.  A  printed  copy  of  the  said  panel,  containing  the 
names  (arranged  alphabetically,  or  in  snch  other  con- 
venient order  as  the  judges  or  commissioners  of  assise, 
or  one  of  them,  shall  think  fit  to  di*<ect),  together  with 
the  additions  and  places  of  abode  of  the  jurors  in  each 
of  such  sets,  shall  seven  days  before  the  commencu- 
ment  of  the  assises,  be  made  by  such  sheriff  or  other 
miuister  or  ministers,  and  kept  in  the  office  of  the 
returning  officer  of  snch  sheriff  or  other  minister 
or  ministers  in  Dublin^  for  inspection  ;  and  a 
printed  copy  of  such  panel  on  parchment  shall  be  de- 
livered by  snch  sheriff  or  other  minister  or  rainistcrt 
to  any  party  requiring  the  same,  on  payment  of  a  fee 
of  one  shilling;  and  such  copy  of  snch  panel  shall  be 
annexed  to  the  abstract  of  Nisi  Prius* 

4.  In  any  case  wherein  an  order  for  a  view  shall 
have  been  obtained,  it  shall  be  lawful  fortbejudue 
before  whom  such  case  is  to  be  tried,  and  he  is  henby 
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required,  on  the  application  of  the  party  obtaining 
sach  order,  to  appoint  snch  case  to  be  ti-ied  during  the 
attendance  and  service  of  that  set  of  jurors  in  which 
the  viewers,  or  the  major  part  of  them,  shall  be  in- 
cluded: Provided  always,  that  it,  nevertheless,  shall 
be  lawful  for  such  judge,  instead  of  appointing  snch 
case  to  be  so  tried,  to  order  and  direct,  if  it  shall 
appear  to  him  more  convenient  for  the  administration 
of  justice,  that  the  viewers,  or  snch  competent  nnm- 
ber  of:  hem  as  such  judge  shall  determine,  not  being 
( aale^  the  party  obtaining  such  order  shall  so  con- 
sent fewer  in  number  than  those  iu  the  set  in  which 
sach  viewers  shall  be  most  numerous,  shall  attend  at 
the  trial  of  the  cause  in  which  they  shall  have  been 
named  as  viewers,  at  whatFoever  period  of  the  assize 
the  same  shall  be  tried;  and  thereupon  it  shall  be  the 
duty  of  snch  viewers  accordingly  to  attend,  and  to  be 
ready  to  serve  at  snch  trial 

5.  No  verdict  or  finding  on  any  inquiry  of  damages 
or  on  any  other  inquiry  had  or  delivered  by  any  jury 
shall  be  annnlled,  vitiated,  or  affected  by  reason  that 
any  juror  who  shall  be  named  in  any  one  set  of  snch 
panel  as  aforesaid  shall  have  been  sworn  or  shall  have 
acted  on  anch  jury  either  before  or  after  the  time  at 
which  his  attendance  shall  have  been  required  by  the 
summons  served  upon  him,  or  after  he  shall  have 
been  discharged  from  attendance  by  the  judges  or 
commissioners  of  assise  or  any  of  them ;  but  nothing 
heiVm  contained  shall  prejudice  or  affect  any  right  of 
any  party  to  challenge  any  juror. 

6.  Nothing  in  this  Act  shall  be  construed  to  pre- 
vent the  Oonrt  of  Oyer  and  Terminer  or  of  gaol 
delivery  at  snch  assises  from  having  and  exercising 
the  same  power  and  authority  as  any  such  Court  may 
now  have  and  exerdse  in  issuing  any  writ  or  precept, 
or  in  making  any  award  or  order,  orally  or  otherwise, 
for  the  return  of  a  jnry  for  the  trial  of  any  issue  be- 
fore sach  Court,  or  for  amending  or  enlarging  the 
panel  of  jurors  returned  for  the  trial  of  any  such 
issue;  and  the  return  to  every  such  writ,  precept, 
award,  or  order,  and  the  proceedings  thereon,  shall 
be  made  in  the  miinner  heretofore  used  and  accus- 
tomed in  any  such  Conrt;  save  that  the  jurors  shall 
be  returned  from  the  body  of  the  connty,  and  not 
from  any  particular  venue  within  the  connty,  and 
shall  be  qualified  according  to  the  Act  passed  in  the 
session  of  Parliament  held  in  the  third  and  fourth 
years  of  his  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  far  conscUdaHng  and  amending 
the  Laws  relative  to  Jurors  and  Juries  in  Ireland ; 
neither  shall  anything  in  this  Act  extend  or  be  con- 
strued to  extend  to  deprive  any  alien  indicted  or 
impeached  of  any  felony  or  misdemeanor  of  the  right 
of  being  tried  by  a  jnry  de  medietate  linguae^  or  to 
repeal  or  affect  the  provisions  of  said  last-mentioned 
Act  in  reference  to  the  trial  of  aliens;  nor  shall  any- 
thmg  in  this  Act  repeal  or  affect  any  of  the  other 
provbiona  of  the  said  last  mentioned  Act  now  in 
force,  save  so  far  as  the  same  may  be  inconsistent 
with  the  provisions  of  this  Act 

7«  The  foregoing  provisions  shall  not  apply  to  any 
spedal  jury  panel  or  to  any  special  jurors;  but  in  re- 
ference to  special  jurors,  and  to  the  panel  or  panels  of 
them  fur.  the  said  connty,  as  well  as  the  general  panel 
of  special  jnrors  made  in  pursuance  of  '*  The  Common 


Law  Procedure  Act  (Ireland)^  1853,''  as  any  panel 
made  according  to  the  old  practice  existing  when  the 
said  Act  was  passed,  the  sheriff  or  other  minister  or 
ministers  to  whom  the  summoning  of  special  jurors  in 
said  county  shall  belong,  shall  snmmon  such  special 
jnrore  to  attend  at  the  assizes  on  such  day  or  days  as 
the  judges  or  commissioners  of  assize,  or  one  of  them, 
shall,  within  a  reasonable  time  before  the  commenco- 
ment  of  the  assizes,  thinkfit  to  direct;  and  the  special 
jurors  shall  be  summoned  by  snch  sheriff  or  such  other 
minister  or  ministers  to  attend  on  snch  day  or  days 
accordingly;  and  the  special  jnrors  so  summoned  shall 
attend  at  snch  assizes  at  the  time  and  times  specified 
in  snch  summonses  for  their  attendance  thereat,  and 
shall  continue  to  attend  anJ  serve  at  snnh  assizes 
until  the  end  thereof,  or  until  they  shall  have  been 
discharged  by  the  judges  or  commissioners  of  assize,  or 
one  of  them:  provided  always,  that  if  no  snch  direc- 
tions shall  be  given  by  the  judges  or  commissioners 
of  assize,  or  one  of  them,  the  special  juroi-s  shall  be 
summoned  to  attend  the  assizes,  and  shall  be  bound  to 
attend  thereat  in  the  same  manner  aa  if  this  enact- 
ment had  not  been  made. 

8,  If  the  assizes  shall  close,  or  be  about  to  close, 
before  the  period  for  the  attendance  of  the  second  set 
of  jnrors  shall  have  arrived,  it  shall  be  lawful  for  the 
judges  or  commissioners  of  assize,  or  one  of  them,  to 
direct  that  notice  shall  be  given  by  the  sheriff  to  the 
jurors  named  in  the  second  set  that  their  attendance 
will  not  be  required;  and  thereupon  the  sheriff,  by 
letters  addressed  to  the  jnrors  through  the  post  o^ce, 
and  by  publication  of  notices  in  the  nsnal  places  for 
posting  notices  in  the  said  connty,  or  in  such  manner 
as  snch  judges  or  commissioners,  or  one  of  them, 
shall  direct,  shall  give  notice  to  the  jurora  in  such 
second  set  that  their  attendance  will  not  be  required 
at  the  assizes  for  which  they  shall  have  been  so  sum- 
moned ;  and  an  account  of  all  expenses  properly  incur- 
red by  such  sheriff  in  the  giving  of  snch  notices  shall 
be  furnished  by  such  sheriff  to  the  secretary  of  the 
grand  jnry  ten  clear  days  before  the  then  next  ensu- 
ing assizes;  and  It  shall  be  lawful  for  the  grand  jury 
at  such  next  ensuing  assizes,  and  they  are  hereby  re- 
quired, to  present  snch  sums  to  be  paid  to  such 
sheriff,  his  executors  or  administrators,  as  shall  be 
necessary  to  pay  and  satisfy  the  expenses  properly 
incurred  by  such  sheriff  in  giving  such  notices  to  such 
jurors,  to  be  raised  and  levied  off  the  connty  at  large, 
without  any  previous  application  at  any  presentment 
sessions. 


CAP.  XXIX. 

An  Act  to  amend  the  Act  Third  and  Fourth  Victo- 
ria^ Chapter  Fifty-four,  for  making  further  Provi- 
sion for  the  Confiuemeat  and  Maintenance  of  In- 
sane Prisoners.  [23rd  June^  1^4.] 


CAP.  XXX. 

An  Act  1 1  provide  for  the  Alteration  of  the  Circuits 
of  the  Court  of  Justiciary  iu  Scotland,  and  for 
holding  addition  1  Curcnit  Cour.s. 

[23id  June,  1864.] 
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CAP.  XXXL 
An  Act  to  settle  an  Annuity  on  Mary  LotoBa  Coan- 
tess  of  Elgin  and  Kincardine^  in  consideration  of 
the  didttngnished  Services  performed  by  the  late 
James  Earl  of  Eigin  and  Kincardine, 

[30th  June,  1864.] 


CAP,  XXXII. 

An  Act  to  enable  certain   Banking  Copartnerships 

which  shall  discontinue  the  Issae  of  their  own 

Bank  Notes  to  sne  and  be  sued  by  their  public 

Officer.  [30th  June,  1664.] 

CAP.  XXXIII. 
An  Act  to  facilitate  the  Commatation  und  Sale  of 
certain  Vicarage  Teinds  in  ScoUaiid, 

[30th  June,  1864.] 

CAP.  XXXIV. 
An  Act  for  amending  the  Law  relating  to  Seats  in 
the  Honse  of  Commons  of  Persons  holding  certain 
PubUc  Offices.  [30th  /tine,  1864.  J 

21  j-  22  Vict,  c.  106,  a.  4. 

Sec.  h  Pravisian  m  ccue  of  peraon  accepting  office 
of  under  eecretary  when  four  under  etcre- 
tariea  are  sitting  in  the  House  of  Commons. 
2.  Provision  in  case  of  more  secretaries  or  un- 
der secretaries  of  state  being  chosen  at  a 
general  election  than  are  capable  of  sitting. 
8.  Provision  in  case  of  other  offices, 
4.  Provision  as  to  minibers  eUcted  previoudy  to 
passing  oj  this  AcL 

*  Wbibsas  by  the  Act  of  the  sei^ion  of  the  twenty 
first  and  twenty-second  years  of  the  reign  of  her  pre- 
sent Majesty,  chapter  one  hundred  and  six,  it  is  pro- 
Tided  that  after  the  commencement  of  that  Act  any 
four  of  her  Majesty's  principal  secretaries  of  state  for 
the  time  being,  and  any  four  of  the  under  secretaries 
for  the  time  being  to  her  Majesty's  principal  secreta- 
ries of  state,  may  sit  and  vote  as  members  of  the 
Honse  of  Commons,  but  no  more  than  four  such 
principal  secretaries  and  not  more  than  four  such  un- 
der r"'**'etaries  shall  sit  as  members  of  the  House  of 
Commons  at  the  same  time:  and  whereas  it  is  expe- 
dient to  explain  and  amend  the  said  Aot :  and  whereas 
Bimilar  provisions  are  or  may  be  contained  in  other 
Acts  now  in  force  or  to  be  hereafter  passed  with  re- 
spect to  persons  holding  other  offices,  and  it  is  exi)e- 
dient  that  the  same  rules  shall  be  establislied  for  all 
such  cases:'  be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent 
of  the  lorda  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 

1.  If  at  any  time  when  four  of  the  under  secreta- 
ries for  the  time  being  to  her  Majesty's  principal  se- 
oretaiies  of  state  are  members  of  the  House  of  Com- 
mons, any  other  person,  being  a  member  of  that  bouse, 
accepts  the  office  of  under  secretary  ot  state  to  any  of 
the  said  principal  secretaries,  the  election  of  such 
person  shall  be  and  the  same  is  hereby  declared  to  be 
void,  ani  a  writ  shall  be  issued  for  a  new  election. 

A  member  whose  election  is  so  declared  to  be  void 


(and  also  any  person  who,  not  being  a  member,  holds 
the  office  of  principal  secretaries  of  sUte,  or  under  seoe- 
tary  to  one  of  her  Majesty's  principal  secretaries  of 
state,)  shall  be  mcapable  of  being  elected  or  sitting  as 
a  member  of  the  Honse  of  Commons  during  such  time 
as  he  holds  snch  office,  and  four  other  prindpal  secre- 
taries or  under  secretaries  respectively,  as  the  case  may 
be,  are  members  of  the  Honse  of  Commons,  bat  not 
for  any  further  or  longer  period. 

2.  If  at  any  general  election  there  are  returned  as 
members  to  servo  in  Parliament  a  greater  number  of 
persons  holding  the  office  of  principal  secretarj  of 
state  or  the  office  of  under  secretary  of  state  than  are 
permitted  by  Act  of  Parliament  to  sit  and  vote  In 
the  House  of  Commons,  the  election  of  snch  persons 
shall  not  be  invalidated  by  reason  of  snch  excess; 
but  no  one  of  such  perso  as  shall  be  capable  of  sitting 
or  voting  in  the  Honse  of  Commons  until  the  nomber 
of  persons  returned  as  members  and  holdmg  the  same 
office  as  himself  is  reduced  by  death,  resignation,  or 
otherwise  to  the  number  permitted  by  hw  to  sit  in 
the  Honse  of  Commons. 

If  any  person  sits  or  votes  in  the  House  of  Com- 
mons in  contravention  of  this  section  he  shall  be  luble 
to  a  penalty  not  exceeding  five  hundred  pounds  for 
each  day  during  which  he  so  sits  or  votes. 

3.  In  all  cases  in  which  by  any  Act  now  in  forte, 
or  to  be  hereafter  passed,  any  limit  is  or  shall  be  im- 
posed upon  the  number  of  persons  holdmg  any  other 
office  who  may  at  the  same  time  sit  or  vote  as  mem- 
bers of  the  House  of  Commons,  the  mles  established 
by  thb  Act  with  reference  to  persons  holding  the 
office  of  nider  secretary  of  state  shall  be  applied  in  the 
same  manner  as  if  such  other  office  had  been  express!/ 
mentioned  in  this  Act,  unless  special  provision  shall 
be  made  to  the  contrary. 

4.  No  election  of  any  member  of  the  Hoo^e  of 
Commons  elected  previously  to  the  passing  of  this 
Act  shall  be  deemc^d  to  have  become  vrid  by  reason 
only  of  any  excess  which  may  have  occurred  pre- 
viously to  the  passing  of  this  Act,  in  the  nnmb^*  of 
members  of  the  said  honse  holding  the  same  office  for 
the  time  being  beyond  the  number  limited  by  hiir. 


CAP.  XXXV. 

An  Act  for  more  effectually  regulating  the  Sale  of 
Beer  in  Ireland.  [dOth  June,  1864.] 

Sec.  1.  ShoH  title. 

2.  Commencement  of  AcL 

3.  Excise  officers  in  Ireland  not  to  grant  lictnces 

or  renewal  of  Uoences  without  prodwwg 
certificate  of  justices. 

4.  Persons  applying  for  certificate  to  give  »w<*» 

to  police  officers. 

5.  Police  officers  may  object  to  the  issue  oj  cer- 

tificate. 
d.  Prohibitions^  ^c,  now  in  force  in  Ireland 
with  respect  to  houses,  which  houses  may  bt 
kept  open,  to  extend  to  persons  licensed,  ^c 
Mights,  4rc.j  oJ  justices  to  extend  to  this  Act 

7.  Penalty  fm  selling  beer  for  consumption  on 

premises  without  a  licence. 

8.  Penalty  for  tippling  on  premises  not  licensed 

for  consumptum  on  such  premises. 
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9.  Justieea  may  require  production  of  licences 
upon  the  hearing  of  any  complainU 

10.  Power  to  Justices  to  mitigate  penalty  annexed 

by  this  Act  to  offences, 

11.  ]Vholesale  dealers  in  beer  who  shall  keep 

open  their  premises  for  the  sale  of  beer  be- 
tween 7  o'clock  in  the  evening  and  7  o'clock 
in  the  morning  to  be  subject  to  police  super- 
vision. 

12.  Proceedings  for  the  recovery  ofpenalties^  ^c. 

13.  Power  to  appeal  to  quarter  sessions  as  to  the 

granting  or  refusing  certificate.  Where 
grant  of  a  oertificaie  shall  be  reversed^  li- 
cence to  be  annulled. 

14.  Parties  herein  named  not  required  to  produce 

certificate  before  obtaining  grants  jtc  of 
licetice, 

15.  D^nitumofretaiL^ 

«  Whereas  it  is  expedient  to  amend  the  law  with  re- 
spect to  certain  honees  in  Ireland  (commonlj  called 
**  beer-hooses ")  licensed  for  the  sale  of  beer  to  be 
drank  or  consnmed  elsewhere  than  on  the  premises 
where  sold:*  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majestj,  bj  and  with  the  advice  and 
consent  of  the  lords  spiritnal  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  hy 
the  anthoritj  of  the  same,  as  follows: — 

1.  This  Act  may  be  cited  for  all  purposes  as  '^The 
Beer  houses  (Ireland)  Act,  1864." 

2.  Tliis  Act  shall  come  into  operation  on  the  first 
day  of  July^  one  thoosand  eight  hundred  and  sixty- 
four. 

3.  From  and  after  the  commencement  of  this  Act, 
save  as  hereinafter  mentioned,  it  shall  not  be  lawful 
for  any  officer  of  excise  in  Ireland  to  grant  a  licence 
or  transfer  of  a  licence  for  the  sale  of  beer  by  retail, 
to  be  drunk  or  consumed  elsewhere  than  on  the  pre- 
mises where  sold,  to  any  person  applying  for  such 
Hoence  or  transfer  of  a  licence,  or  to  grant  a  renewal 
of  any  such  licence  as  aforesaid  to  any  person  apply- 
ing for  each  renewal,  without  such  person  producing 
a  certificate  signed  by  two  or  more  justices  of  the 
peace  presiding  at  the  petty  sessions  of  the  district 
in  which  such  person  resides,  or  if  in  the  DubUn 
metropolitan  police  district  by  a  divisional  justice  of 
the  district  in  which  such  person  resides,  to  the  good 
character  of  such  person,  and  the  suitability  of  the 
premises  for  the  purpose  of  such  sale,  and  where  the 
application  shall  be  for  the  transfer  of  an  existing 
licence  or  the  renewal  of  a  licence  for  the  same  house, 
as  shall  have  been  licenced  in  the  year  last  imme- 
diately preceding,  and  which  licence  shall  have  not 
been  withdrawn  or  annulled,  without  a  similar  certi- 
ficate to  the  good  character  of  the  person  applying  for 
such  renewal,  or  of  the  person  to  whom  such  transfer 
is  proposed  to  be  made,  and  to  the  peaceable  and 
orderly  manner  iu  which  such  house  had  been  con- 
ducted in  the  past  year. 

4.  Every  person  who  siiall  apply  for  such  certifi- 
cate as  aforesaid  shall  give  twenty-one  days  notice  in 
writing  to  the  sub- inspector  of  the  district  in  which 
he  resides,  or  in  his  absence  to  the  head-constable,  or 
if  in  the  Dublin  metropolitan  police  district  to  the 


superintendent  of  police  of  the  division  in  which  such 
person  resides,  stating  the  intention  of  such  person  to 
make  such  application,  and  setting  forth  his  place  of 
residence,  and  the  situation  and  place  of  the  house 
where  such  person  purposes  to  carry  on  the  business 
of  a  retailer  of  beer;  and  in  every  case  where  any 
such  person  had  been  at  any  time  previously  licenced 
for  the  sale  of  wine,  spirits,  beer,  ale,  cider,  or  other 
exciseable  liquors  to  be  consumed  on  the  premises  or 
elsewhere,  such  notice  shall  set  forth  the  last  place  of 
business  whereat  such  wine,  spirits,  beer,  ale,  cider, 
or  other  excbeable  liquors  had  been  sold,  together 
with  the  date  at  which  such  person  had  given  up  or 
otherwise  discontinued  the  sale  thereof. 

6.  The  sub-inspector  of  the  district,  or  in  his  ab^ 
sence  the  head-constable,  or  if  in  the  Dublin  metro « 
politan  police  district,  the  superintendent  of  the  police 
ot  the  division,  shall  be  and  he  is  hereby  authorized  to 
object  before  the  justices  at  petty  sessions,  or  the 
divisional  justices,  as  the  case  may  be,  to  the  issue  of 
such  certificate,  and  the  justices  shall  in  such  case 
proceed  to  consider,  examine  on  oath  mto,  and  a^jn 
dicate  upon  the  truth,  sufficiency,  and  validity  of  such 
objection ;  and  if  such  justices  shall  be  satisfied  of  the 
truth  and  sufficiency  of  any  such  objection,  they  may 
refuse  to  grant  such  certificate. 

6.  From  and  after  the  commencement  of  this  Act 
all  the  prohibitions,  penalties,  and  forfeitures  now  in 
foi-ce  iu  Ireland  with  respect  to  the  hours  during 
which  licenced  houses  may  be  lawfully  kept  open  for 
the  sale  of  wine,  spirits,  ale,  beer,  or  cider,  by  retail, 
to  be  drunk  or  consumed  on  the  premises,  shall  extend 
to  and  be  applicable  to  persons  licensed  to  sell  beer 
by  retail  not  to  be  dhink  or  consumed  upon  the  pre« 
mises  where  sold:  And  in  like  manner  all  and  sin- 
gular the  rights,  powers,  and  authorities  given  to  any 
justice  of  the  peace,  police  officer,  or  constable,  in  and 
by  the  second  section  of  an  Act  passed  in  the  eighth 
and  ninth  years  of  the  reign  of  her  Majesty,  chapter 
sixty- four,  and  in  and  by  the  twelfth  section  of  an 
Act  passed  in  the  seventeenth  and  eighteenth  years 
of  her  said  Majesty,  chapter  eighty-nine,  and  the 
several  fines,  forfeitures,  pains,  and  penalties  contamed 
in  the  siud  sections  in  relation  to  the  offences  therein 
respectively  set  forth,  shall  extend  and  be  applicable, 
to  such  licensed  persons,  and  the  houses  and  premises 
in  which  the  sale  of  beer  is  so  carried  on  as  fully  and 
effectually  to  all  intents  and  purposes  as  if  the  said 
provisions  of  the  said  sections  of  the  said  Acts  had 
been  herein  repeated  and  specially  enacted  with  refe- 
rence to  persons  licensed  to  sell  beer  by  retail  to  be 
drunk  and  consumed  elsewhere  than  on  the  premises 
where  sold,  and  to  the  sale  of  beer  by  such  persons 
fur  consumption  on  their  premises,  save  that  the  mode 
of  recovering  and  applying  any  penalty  shall  be  as 
hereinafter  enacted. 

7.  Every  person  not  being  duly  licensed  in  that 
behalf  who  shall  sell  beer  for  consumption  upon  his 
premises  shall  be  liable  for  the  first  offence  to  a  fine 
not  exceeding  two  pounds  nor  less  than  five  shillings, 
or  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  one  month  nor  less  than  one 
week,  and  for  the  second  and  every  subsequent  offence 
to  a  fine  not  exceeding  five  pounds  nor  less  than 
twenty  shilings,  or  to  be  imprisoned,  MUth  or  witboni 
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hard  Inbonr,  for  any  term  not  exceediDg  three  months 
nor  less  than  one  month. 

8.  If  an^  person  shall  be  foand  drinking  or  tippling, 
f>r  having  the  appearance  of  having  been  recently 
drinking  or  tippling,  on  any  premises  in  respect  of 
'vibich  a  licence  shall  then  exist  anthorizing  the  sale 
of  beer  bat  not  for  consumption  ou  snch  premises, 
ench  person  may  be  sammoned  before  the  joatices  of 
peace  at  petty  sessions  or  divisional  justices  of  the 
police  district  of  Dublin  metropolis,  as  the  case  may 
be,  or  ma7  be  lawfully  apprehended  and  brought,  so 
soon  as  conveniently  may  be,  before  a  justice  of  the 
peace,  to  be  dealt  with  according  to  law ;  and  upon 
conviction  of  his  having  been  so  drinking  or  tippling 
shall  be  liable  for  the  first  offence  to  a  fine  not  ex- 
ceeding five  shillings,  and  for  the  second  and  every 
subsequent  offence  to  a  fine  not  exceeding  ten  shil- 
lings nor  less  than  five  shillings. 

9.  In  case  any  complaint  (hall  be  laid  agidnst  any 
person  licensed  to  sell  beer  by  retail  not  to  be  drnnk 
or  consumed  upon  the  premises  where  sold  for  any 
offence  against  the  tcnour  of  his  licence,  or  for  any 
ofibnce  against  this  Act  or  any  other  Act  affecting  or 
having  reference  to  his  licence,  it  shall  be  lawful  for 
the  justice  or  justices  before  whom  such  complaint 
bhall  be  brought  to  require  such  person  to  produce  his 
licence  before  such  justice  or  justices  for  examination; 
and  if  such  person  shall  wilfully  neglect  or  refuse  so 
to  do,  he  shall  forfeit  and  pay  for  such  offence  such 
sum,  not  exceeding  five  pounds,  as  the  said  justice 
or  justices  shall  think  proper. 

10.  It  shall  be  lawful  for  the  justice  or  justices 
before  whom  the  case  shall  be  heard  to  mitigate  the 
penalty  annexed  by  this  Act  to  any  offence,  so  as 
such  mitigation  shall  nut  in  any  case  reduce  such 
penalty  to  less  than  one-fourth  thereof,  and  the  cause 
of  such  mitigation  shall  be  set  forth  upon  such  con- 
viction. 

1 1.  Any  person  licensed  to  sell  beer  by  wholesale, 
to  be  consumed  off  the  premises  where  sold,  who  shall 
keep  his  house  or  premises  open  for  the  sale  of  beer 
between  the  hours  of  seven  o'clock  in  the  evening  and 
seven  o*clock  in  the  morning,  shall,  duriug  the  said 
hours,  be  subject  to  the  same  8uperv>sion  by  justices 
uf  the  peace,  police  ofiicers,  and  constables  as  persons 
licensed  lu  &cll  beer  by  retail  to  be  consumed  off  the 
premises  where  sold  are  by  this  Act  subjected  to ; 
and  all  and  singular  the  rights,  powers,  and  authori- 
tii'S  given  to  any  such  justice,  officer,  or  constable  in 
and  by  the  second  section  of  the  Act  passed  in  the 
eighth  and  ninth  years  of  her  Majesty's  reign,  chap- 
ter sixty-four,  and  the  twelfth  section  of  the  Act 
passed  in  the  seventeenth  and  eighteenth  years  of  her 
Majesty's  reign,  chapter  eighty-nine,  and  the  several 
fines,  forfeitures,  pains,  and  penalties  contained  in  the 
said  sections  in  relation  to  the  offences  therein  i-espec- 
tively  set  forth,  shall  extend  and  be  applicable  to  such 
wholesale  dealers  in  beer,  and  the  houses  and  premises 
in  which  they  shall  cany  on,  or  purport  to  carry  on, 
the  sale  of  beer  duriug  the  hours  afoi-esaid,  as  fully 
and  effectually,  and  to  all  intents  and  purposes,  as  if 
the  said  provisions  of  the  said  sections  of  the  said 
Act  had  been  herein  repeated  and  specially  enacted 
with  reference  to  persona  licensed  to  sell  beer  by 
wholesale,  to  beconsnmed  off  the  premises  where  sold, 


who  shall  keep  open  their  houses  or  premises  for  the 
sale  of  beer  during  the  hours  aforesaid,  save  that  the 
mode  of  recovering  and  applying  any  penalty  shall  be 
as  is  hereinbefore  provided  in  respect  to  other  penal- 
ties imposed  by  this  Act. 

12.  All  proceedings  for  the  recovery  of  penalties 
incurred  under  this  Act  and  the  appearance  of  aoy 
witness,  and  the  hearing  and  determinatiuu  of  all  com- 
plaints under  this  Act,  shall  be  subject  in  all  respects 
to  the  provisions  of  the  Petty  Sessions  {Ireland)  Act, 
1851,  as  the  same  is  amended  by  '*  The  Petty  Ses- 
sions CleriL  {Irtland)  Act,  1858,'*  when  the  case 
shall  be  heard  in  any  petty  sessions  district,  and  to 
the  provisions  of  the  Acts  relating  to  the  divisional 
police  offices,  when  the  same  shall  be  heard  in  the  po- 
lice district  of  Dvhlin  metropolis,  so  far  as  the  said 
provisions  shall  be  consistent  with  this  Act;  and 
when  any  fine  or  penalty  is  imposed  under  the  prori- 
sions  uf  this  Act,  such  fines  and  penalties  shall  be 
paid  over  to  snch  purposes  and  applied  in  snch  man- 
ner as  is  provided  by  the  "Fines  Act  {h-dand], 
1851 ,"  or  any  Act  amending  the  same;  and  all  soch 
proceedings  its  afore.«aid  may  be  taken  by  and  in  the 
name  of  any  superintendent  or  inspector  of  poliee 
within  the  police  district  of  Dublin  metropolis,  or  by 
any  8ub-in8i)ector,  head  or  other  constable  in  any 
other  part  of  Ireland,  without  any  orders  of  the  Com- 
missioners of  Inland  Revenue  for  that  purpose. 

13.  After  the  hearing  and  determination  byanj 
justice  or  justices  of  the  peace  of  any  application  for 
a  certificate  either  party  to  the  proceedings  before  the 
said  justice  or  justices  may,  if  dissatisfied  with  the  de- 
cision or  judgment  given  thereon,  appeal  therefrom  to 
the  justices  assembled  at  the  general  or  quarter  ses- 
sions of  the  peace  to  be  holden  fur  the  county,  city, 
town,  or  place  in  which  such  decision  or  judgment 
shall  have  been  given,  or  if  within  the  police  district 
of  Dublin  metropolis,  then  to  the  Recorder  of  the  city 
of  Dvblin  at  his  next  sessions;  and  eveiy  appeal 
from  an  order  granting  or  refusing  a  certificate  shafl 
be  subject  to  the  provisions  contained  in  an  Act 
passed  in  the  eighteenth  and  nineteenth  years  of  the 
reign  of  her  Majesty,  chapter  sixty-two,  and  in  an 
Act  passed  in  the  twenty  third  and  twentyfonrth 
years  of  the  reign  of  her  Majesty,  chapter  thirty-five, 
anil  the  recognizance  to  be  entered  into  shall  be  in 
the  form  in  the  schedule  annexed  to  the  said  Act 
passed  in  the  eighteenth  and  nineteenth  years  of  the 
reign  of  her  Majesty,  chapter  sixty-two,  or  as  n^r 
tbiM-eto  as  the  circumstances  of  the  case  may  admit; 
and  in  every  case  where  the  decision  of  a  justice 
giMHting  a  cert  ficate  under  the  provisions  of  this  Act 
shall  be  reversed  on  appeal,  the  justices  of  the  peace 
at  the  general  or  quarter  sessions,  or  the  recorder  of 
the  city  of  Dublin,  as  the  case  may  be,  shall  forth- 
with annul  any  licence  which  shall  have  been  granted 
ou  the  faith  of  such  certificate. 

14.  Notwithstanding  anything  in  this  Act  con- 
tained, the  persons  hereinafter  mentioned  shall  not  be 
reqnii-ed  to  produce  a  certificate  under  this  Act  before 
obtaining  the  grant,  renewal,  or  transfer  of  a  licena 
for  the  sale  of  beer  by  retail  to  be  drunk  or  consumed 
elsewhere  than  on  the  premises  where  sold;  that  is  to 
say,)  . 

1.  Any  person  duly  licensed  to  brew  beer  for  sale, 
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and  who  baa  paid  on  gach  licence  a  dnty  in 
respect  of  not  less  than  one  hundred  barrels 
of  beer; 

2.  Any  person  not  being  a  brewer  of  beer  who  is 

duly  licensed  to  sell  beer  only  in  casks  con- 
taining not  less  than  four  anrl  a  half  gallons, 
imperial  measure,  or  in  not  less  than  two  dozen 
reputed  quart  bottles,  at  one  time,  to  be  con- 
sumed elsewhere  than  on  his  premises; 

3.  Any  person  duly  licensed  to  trade  in,  vend,  and 

sell  coffee,    tea,   cocoa  nuts,    chocolate,   or 

pepper. 
15.  For  the  purposes  of  this  Act  any  person  who 
shall  sell  beer  in  any  less  quantity  than  four  gallons 
and  a  half,  imperial  standard  measure,  or  in  any  loss 
quaatitj  than  two  dozen  reputed  quait  bottles,  at  one 
time,  shall  be  deemed  to  sell  by  retail. 


CAP.  XXXVI. 
An  Act  to  amend  the  Law  relative  to  the  payment  of 
the  share  of  Prize  and  other  -Money  belonging  to 
deceased  Officers  and  Soldiers  of  her  Majesty^s 
Land  Forces.  [30th  June,  1864.] 

2^-3  PT.  4,  c.  53. 
Sec.  1.  Short  title. 

2.  Inierpretatian  of  ^^  prize  money.*^ 

3.  Sec.  25  of  recited  Act  repealed^  and  new  pro- 

viaion  herein  named  substituted, 

4.  Indemnity  to  Commissioners. 
6,  Indemnity  for  past  payments. 

*  Whebkas  by  section  twenty-five  of  the  Act  of  th^ 
sespton  of  the  second  and  third  years  of  King  Wil- 
liam the  Fourth  (chapter  fifty-three),  for  "  consolida- 
ting and  amending  the  laws  relating  to  the  payment 
of  army  prise  money,"  it  is  enacted  that  it  shall  be 
lawful  for  the  Commissioners  of  the  Royal  Hospital 
at  Chelsea  to  authorize  their  treasurer  or  deputy  trea- 
surer to  pay  to  any  person  or  persons  who  shall  prove 
him,  her,  or  themselves  to  the  satisfaction  of  such 
Commisaioners,  or  of  the  said  treasurer  or  deputy 
treasurer,  to  be  the  next  of  kin  or  legal  representa- 
tive, or  otherwise  entitled  to  any  share  of  piize  money, 
belonging  f  o  any  deceased  officer,  soldier,  or  other  per- 
son,  any  snch  share  not  exceeding  fifty  pounds  al- 
though mich  person  shall  not  have  regnlai-Iy  taken  out 
letters  of  administration  to  or  have  procured  the  pro- 
bate of  any  will  of  the  party  originally  entitled  thereto, 
to  enable  him  legally  to  demand  snch  share  of  prize 
money: 

*•  ^d  whereas  it  is  expedient  to  enlarge  and  better 
define  the  powers  of  the  said  Comroiasioners  with  re- 
spect to  the  payment  of  small  sums  and  other  prize 
money  belonging  to  deceased  officers  and  soldiers,  and 
to  indemnify  the  said  Commissioners  in  respect  of  the 
exercise  of  snch  powers:'  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons  in  this  present  Parliament  assembled, 
snd  by  the  authority  of  the  same,  as  follows: — 

1.  This  Act  may  be  cited  as  The  Army  Prize 
(Shares  of  Deceased)  Act,  1864. 

2.  In  this  ^ct  the  term  '^  prize  money  "  includes 
bounty  money,  grant,  or  other  allowance  of  money  in 
the  nature  of  prise  or  grant,  in  the  hands  of  the  Com- 


missioners of  the  Royal  Hospital  at  Chelsea,  or  of 
their  treasurer,  deputy  treasurer,  or  secretary  for  dis- 
tribution. 

3.  Section  twenty- five  of  the  recited  Act  is  hereby 
repealed,  and  in  lieu  thereof  the  following  provision 
shall  take  efiect  as  part  of  the  recited  Act;  namely — 

The  Commissioners  of  the  Royal  Hospital  at  Chel- 
sea may  in  any  case,  if  they  think  fit,  authorize  theur 
treasurer  or  secretary  to  pay  the  share  of  prize  money, 
not  exceeding;  fifty  pounds,  belonging  to  any  deceased 
officer,  soldier,  or  other  person,  to  or  among  any  per- 
son or  persons  showing  himself,  herself,  or  themselves 
to  the  satbfaction  of  the  said  Commissioners,  to  be 
entitled  thereto  or  to  shai^es  thereof  (as  the  case  may 
be;,  without  probate  of  the  will  or  letters  of  admini- 
stration to  the  estate  of  any  deceased  person  being  ob- 
tained or  taken  out. 

4.  Every  payment  made  in  pursuance  of  this  Act 
shall  be  good  and  valid  as  against  all  persons;  and 
the  said  Commissioners  and  their  treasurer  and  secre- 
tary for  the  time  being  are  by  virtue  of  this  Act  ab- 
solutely discharged  from  all  liability  in  respect  of  any 
money  paid  in  pursuance  of  this  Act. 

5.  Any  payment  made  before  the  passing  of  this 
Act,  that  would  have  been  valid  if  made  after  the 
passing  of  this  Act,  shall  be  deemed  good  and  valid 
as  against  all  persons;  and  the  said  Commissioners, 
and  every  their  treasurer,  deputy  treasurer,  and  secre- 
tary for  the  time  being  are  by  virtue  of  this  Act  abso- 
lutely discharged  from  all  liability  in  respect  of  aiiy 
money  so  paid. 


CAP.  XXXVII. 
An  Act  to  amend  and  extend  the  Act  for  tlie  Kegri* 
lation  of  Chimney  Sweepers. 

[dOth  June,  1864.] 
3  ^  4  Vic.  c.  85. 
Sec.   1.  Short  titles. 

2.  Commencement  of  Act. 

3.  Interpretation  of  terms. 

4.  This  Act  to  be  construed  wUh  principal  AcU 

5.  Application  of  penalties. 

6.  Rfkitriction  on  employment  of  children  under 

ten. 

7.  Chimney  sweepers  entering  houses  to  sweep 

chimneys,  ^c.  n(^  to  bring  with  him  persons 
under  stxtten. 

8.  Penalties  for  before  named  offences. 

9.  Powet  to  justices  to  impose  imprisonment. 

10.  Burden  of  pooof  of  age  to  lie  on  chimney 

sweeper. 

11.  Abolition  of  minimum  penalty. 

*  Whereas  by  the  Act  of  the  session  of  the  third  and 
fouith  years  of  her  Majesty  Queen  Victoria  (chapter 
eighty-five),  **  for  the  regulation  of  chimney  sweepeis 
and  chimneys,"  provision  was  made  to  prevent  any 
person  compelling  or  knowingly  allowing  a  child  or 
young  person  under  the  age  of  twenty  one  years  to 
ascend  or  descend  a  chimney  or  enter  a  flue  fur  the 
purpose  of  sweeping,  cleaning,  or  coring  the  same,  or 
for  extinguishing  fire  therein:  And  whereas  it  is  ex- 
pedient to  amend  in  some  particulars  and  to  extend 
the  said  Act  (hereafter  in  this  Act  called  the  Princi- 
pal Act):' 
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Be  it  therefore  enacted  by  the  Qneon^s  most  excel- 
lent Majestj,  bj  and  with  the  advice  and  consent  of 
the  lords  spiritnal  and  temporal,  and  commons,  in  this 
pi-esen*  Parliament  assembled,  and  bj  the  antbority  of 
the  same,  as  follows: 

Oentrcd. 

1.  This  Act  may  be  cited  as  *«The  Chimney 
Sweeper^s  Regulation  Act,  1864,"  the  principal  Act 
may  be  cited  as  **  The  Chimney  Sweepers  and  Chim- 
neys Regulation  Act,  1840; "  and  the  principal  Act 
and  this  Act  may  be  cited  together  as  *'  The  Chimney 
Sweepers  and  Chimneys  Relation  Acts,  1840  and 
J  864." 

2.  This  Act  shall  commence  and  take  efiect  on  the 
first  day  of  November^  one  thoosand  eight  hundred 
and  sixty-four. 

3.— In  this  Act—  T 

The  term  "  sheriff"  inclndes  stcwart: 

The  term  "  chimney  sweeper  "  means  a  person 

using  the   trade   or  business  of  a  chimney 

sweeper. 

4.  This  Act  shall  be  construed  together  with  the 
principal  Act  as  one  Act,  and  for  this  purpose  the  ex- 
pression "  this  Act "  when  used  in  the  principal  Act 
shall  be  taken  to  include  the  present  Act. 

5.  Any  pecuniary  penalty  recovered  under  this  Act 
shall  be  applied  as  directed  in  the  present  Act. 

Protection  of  children  and  young  p^aona, 

6.  It  shall  not  be  lawful  for  a  chimney  sweeper  to 
employ  a  child  under  the  age  of  ten  years  to  do  or  assist 
in  doing  any  ^  ork  or  thing  in  or  about  the  trade  or  busi 
nessof  such  chimney  sweeper  elsewhere  than  within  the 
bouse  or  place  of  business  of  such  chimney  sweeper, 
or  the  yard  or  buildings  (if  any)  connected  therewith. 

?•  It  shall  not  be  hiwful  for  a  chimney  sweeper,  on 
any  occasion,  of  his  entering  a  house  or  building  for 
the  purpose  of  sweeping,  cleaning,  or  coring  a  chim- 
ney or  flue  therein  or  belonging  thereto,  or  for  extiii- 
guibhing  fire  in  any  sach  chimney  or  flue,  to  cause  or 
knowingly  allow  a  person  under  the  ago  of  sixteen 
years  in  bis  employment  or  under  his  control  to  enter 
before,  with,  or  after  him  into  any  part  of  such  house 
or  building,  or  to  be  therein  for  any  part  of  the  time 
dui'iug  which  such  dumney  sweeper  himself  continues 
therein  for  any  such  purpose  as  aforesaid. 

8.  If  any  dumney  sweeper  acts  in  contravention  of 
cither  of  the  foregoing  enactments,  he  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding  ten 
pounds. 

9'  Whore  under  section  two  of  the  principal  Act  a 
chimney  sweeper  is  couvicied  of  the  offence  of  com- 
pelling or  knowingly  allowing  a  person  under  the  age 
of  twenty-one  years  to  ascend  or  descend  a  chimney 
or  enter  a  flue  for  any  purpose  in  that  section  men- 
tioned, the  justices  or  sheriff  before  whom  he  is  con- 
victed may,  in  lien  of  the  imposition  of  any  such 
pecuniary  penalty  as  is  authorized  by  that  section,  ad- 
judge the  offender  to  be  imprisoned  in  the  common 
gaol  or  house  of  correction  for  any  teim  not  exceed- 
iug  six  months,  with  or  without  hard  labour. 

10.  In  any  prosecution  of  a  chimney  sweeper  for 
any  offence  against  the  principal  Act  or  against  this 
Act,  where  the  age  of  any  young  person  or  cbil  1 


eomes  in  question,  the  proof  of  the  age  of  such  yonog 
person  or  child  shall  lie  on  the  defen&nt 

1 1.  Section  two  of  the  prindpal  Act  shall  be  read 


as  if  the  words  " 
omitted  therefrom. 


less  than  five  pounds"  were 


CAP.  XXXVIII. 

An  Act  to  facilitate  the  Redemption  of  Chief  Reota 
in  Ireland.  [SOth  Junt,  1864.] 

1.  Explanation  of  certain  terms. 

2.  Owner  of  land  and  oumer  oj  rent  may  agrtt 

for  redemption^  ^c,  ofmuJi  rent 

3.  Application  of  price  of  redemption^  whether 

paid  in  vioney  or  in  land. 

4.  In  cases  of  limited  intetests^  contract  of  r^ 

demption  to  have  sanction  of  judge  oJLanded 
Estates  Court 

5.  Judge  of  Landed  Estates  Court  to  exaam 

and  certify  title* 

6.  Deeds  effecting  contracts  for  redemption  to  U 

chargeable  with  ad  valorem  stamp  dut^  ai 
upon  a  conveyance  on  sale. 

7.  Apportioning  rent  reserved^  where  part  oidtf 

redeemed. 

8.  Reservation  or  exceptions  may  go  wkh  the 

rent 

9.  If  payment  to  trustees  he  necessary^  trustees 

to  he  appointed  by  a  judge  oflxadedEe- 
tates  Court. 

1 0.  Application  of  purchase  money. 

11.  Judges  may  make  general  orders  for  all 

proceedings  m  their  CouHs. 

12.  Extent  of  Ad. 


*  Whereas  it  is  expedient  to  enable  penons  1 
lands  or  tenements  subject  to  any  rent  to  redesm  the 
said  rent:'  Be  it  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same  as  follows:— 

1.  Any  lands  or  tenements  held  in  fee  fiun,  or  for 
lives  renewable  for  ever,  or  for  any  term  whereof  more 
tlian  two  hundred  years  shall  be  nnexpured,  shall,  if 
stibject  to  any  lent  during  the  continuance  of  sach 
ei^tate,  be  deemed  land  within  the  provisions  of  this 
Act ;  and  any  person  entitled  in  possession  to  snch 
Ifluds  or  tenements,  or  to  the  rents  and  profits  tbereeC 
under  any  will  or  settlement  for  any  term  of  yetn 
determinable  on  the  dropping  of  a  life  or  lives,  or  for 
any  greater  estate  (not  being  a  term  of  years  less  than 
the  term  for  which  such  lands  or  tenements  may  be 
held),  shall  be  deemed  the  owner  of  such  lands  acd 
tcuements;  and  any  person  entitled  onder  any  will  or 
settlement  to  an  immediate  estate  in  the  said  rent,  or 
in  the  reversion  to  which  the  same  may  be  incidait, 
for  any  term  of  years  determinable  on  the  dropping 
of  a  life  or  lives,  or  for  any  greater  estate,  shall  be 
deemed  the  owner  of  snch  rent ;  and  every  estate  is 
land  or  rent,  other  than  an  unincumbered  estate  in 
fee,  shall  be  deemed  a  limited  estate  withfai  the  pro- 
visions of  this  Act;  and  the  words  "lands  or  tene- 
ments "  in  this  Act  shall  extend  to  any  divided  or 
undivided  shares  thereof  respectively;  and  the  word 
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**  rent**  shall  extend  to  any  pirt  or  parts  thereof;  and 
the  words  **  owner  or  person  ^  shall  extend  to  two  or 
more  persons  sdsed  of  or  entitled  to  divided  or  nnd! 
tided  shares  of  or  estates  in  the  said  lands  and  rents 
respectively;  and  shall  also  bclnde  any  corporate 
bodies,  aggregate  or  sole. 

2.  The  owner  of  any  land  or  tenement  subject  to 
any  rent  may  agree  with  the  owner  of  snch  rent  for 
the  redemption  and  extbgnishment  thereof  on  the  fol- 
lowing terms;  that  is  to  say,  the  price  to  be  paid  for 
snch  redemption  shall  be  either  a  sum  of  money  in 
gross,  or  a  pait  of  the  lands  or  tenements  which  were 
subject  to  the  said  rent,  or  any  lands  or  tenements  to 
wldch  the  owner  shall  be  entitled  in  fee  simple  or  fee 
farm,  or  which  shall  be  subject  to  the  same  limitations 
ss  the  lands  or  tenements  to  be  discharged  from  rent 
by  such  agreement. 

3.  In  case  the  owner  of  such  rent  shall  have  only 
a  lunited  estate  therein,  if  the  price  agreed  to  be  paid 
for  the  redemption  thereof  shall  be  a  sum  of  money 
in  gross  it  shall  be  paid  to  the  trustees  appointed  by 
the  deed  or  instrument  whereby  the  estate  or  interest 
of  such  owner  of  rent  shall  be  Hmited,  or  to  the  tms< 
tees  to  be  appointed  when  necessary  by  the  Landed 
Estates  Court  as  heremafter  mentioned,  for  applica- 
tion in  the  manner  hereinafter  mentioned,  and  if  the 
price  shall  be  land  it  shall  be  conveyed  to  and  held  by 
such  trustees  in  lieu  of  the  said  rent,  subject  to  the 
same  trusts,  limitations,  and  charges  as  the  rent  had 
previously  been  subject  to. 

4.  If  the  owner  of  the  rent  have  only  a  limited 
estate  therein,  the  contract  for  redemption  shall  not 
be  concluded  without  the  sanction  of  one  of  the  judges 
of  the  Luided  Estates  Court,  after  giving  notice  to 
snch  persons  as  he  shall  think  proper;  and  in  case 
such  contract  shall  be  sanctioned  such  deed  or  deeds 
shall  be  executed  by  the  parties  as  the  said  judge 
shall  duect. 

5.  The  judge  of  the  Landed  Estates  Court  shall 
investigate  such  title,  and  if  it  shall  be  sufficient  he 
may  cause  a  certificate  of  his  approbation  thereof  to 
be  annexed  to  the  contract  for  redemption;  and  such 
certificate  shall  have  the  effect  of  giving  to  the  person 
taking  the  land  or  rent  under  snch  contract  the  same 
title  dieieto  as  if  the  same  had  been  conveyed  to  him 
by  one  of  the  judges  after  the  sale  thereof  in  the 
Landed  Estates  Court. 

6.  Every  deed  executed  by  the  direction  of  the 
jndgo,  and  every  certificate  annexed  to  the  contract 
for  redemption  as  aforesaid,  which  respectively  shall 
have  the  force  or  operation  of  a  conveyance  of  any 
reotcbarge  under  this  Act,  shall  be  chargeable  with 
ad  valorem eUmp  duty  as  upon  a  conveyance  on  sale; 
that  is  to  say,  where  the  consideration  for  such  re- 
demption shall  be  a  sum  of  money  in  gross  the  said 
ad  vahnm  stamp  duty  shall  be  chargeable  in  respect 
of  such  sum  of  money  as  the  purchase  or  conddera- 
tion  money;  and  where  the  consideration  for  such  re 
demption  shall  be  lands  or  tenements,  then  the  said 
deed  or  certificate  shall  be  chargeable  with  the  ad 
valorem  stamp  duty  ^hich  would  be  chargeable  on  a 
conveyance  of  such  hmds  or  tenements  on  the  sale 
thereof  in  consideration  of  the  rent  contracted  to  be 
redeemed. 

7.  Where  it  is  intended  to  redeem  under  this  Aot 


a  part  only  of  any  rent,  it  shall  be  lawihl  for  one  of 
the  judges  of  the  Landed  Estates  Court  to  apportion 
the  rent  reserved  by  the  lease  or  grant  as  between 
the  part  thereof  to  be  redeemed  and  the  land  as  to 
which  the  same  is  to  be  extinguished  and  the  remain- 
ing part  or  parts  of  the  said  rent  and  land;  and  the 
judge  shall  direct  notice  of  any  such  intended  appor- 
tionment as  aforesaid  to  be  given  to  snch  persons  and 
in  such  manner  as  he  shall  think  fit,  and  shall  hear 
such  parties  as  shall  apply  in  relation  thereto;  and 
after  snch  apportionment,  and  after  the  said  part  of 
the  said  rent  shall  have  been  so  redeemed,  the  owner 
of  the  remaining  part  of  the  said  rent  so  apportioned 
shall  have  the  like  remedies  for  the  recovery  thereof 
against  the  lands  out  of  which  the  same  shall  be 
payable,  and  the  owners  and  occupiers  thereof  i*e- 
.spectlvely,  as  were  subsbting  for  the  entire  rent  before 
snch  apportionment;  and  all  the  covenants,  conditions, 
and  agreements  of  every  lease  or  grant,  except  as  to 
the  amount  of  rent  to  be  paid,  shall,  as  regards  the 
part  or  parts  not  redeemed,  remain  in  force,  in  the 
same  manner  as  they  would  have  done  if  such  re- 
demption had  not  taken  place:  Provided  always,  that 
the  enaetment  in  this  section  shall  be  deemed  to  apply 
to  the  i-edemption  of  any  parts  of  the  same  original 
rent  to  be  redeemed  at  different  times;  provided  also, 
that  where  any  snch  part  of  the  said  rent  so  intended 
to  be  redeemeid  shall  have  been  theretofore  appor- 
tioned or  fixed  and  determined  as  between  the  owners 
of  snch  lands  and  tenements  liable  to  payment  of  the 
whole  rent,  and  such  part  or  parts  shall  have  been 
theretofore  apportioned  as  between  such  owners  them- 
selves, such  appoi  tionment  shall  be  adopted  and  acted 
upon  to  all  intents  and  purposes  as  if  the  same  was 
made  under  the  provisions  of  this  section. 

8.  Any  reservation  or  exceptions,  or  any  returns, 
services,  or  duties,  secured  by  or  contained  in  the 
instrumeot  by  which  snch  rent  may  have  been  created 
or  reserved,  may  (with  the  sanction  and  approval  of 
a  judge  of  the  Landed  Estates  Court,  but  not  other- 
wise) be  granted  or  released  together  with  the  rent, 
if  the  parties  interested  therein  shall  agree  thereto, 
and  shall  express  such  agreement  in  the  contract  by 
which  snch  rent  shall  be  redeemed  or  extinguished. 

9.  When  it  shall  be  necessary  to  pay  the  purchase 
money  of  any  rent  to  trustees  for  application  under  this 
Act,  if  snch  trustees  shall  not  already  exist,  or  have  been 
created  by  deed  or  will  or  other  instrument,  trustees 
shall  be  appointed  by  a  judge  of  the  Landed  Estates 
Court,  and  all  snch  trustees  shall  apply  the  same  on 
the  same  uses  and  trusts,  and  hold  the  same  subject 
to  the  same  charges  and  limitations,  as  the  rent  which 
had  been  redeemed;  and  until  a  legal  application  of 
such  purchase  money  can  be  made,  the  trustees  shall 
invest  the  same  in  the  public  funds,  and  shall  pay  the 
annual  dividends  thereof  to  snch  persons  as  would  be 
entitiod  to  the  said  rent  if  it  had  not  been  redeemed 
or  extinguished. 

10.  All  monies  to  be  received  on  any  sale  efibcted 
under  the  authority  of  this  Act  may  be  applied  under 
the  direction  of  a  judge  of  the  Landed  Estates  Court 
to  some  one  or  more  of  the  following  purposes— 
namely,  the  purchase  or  redemption  of  quit  or  crown 
rent,  or  the  discharge  or  redemption  of  any  debt  or 
moombrance  affiscting  the  rent  in  respect  of  which 
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such  purchase  monej  shall  have  been  paid,  or  affect- 
ing any  other  hereditaments  sut  ject  to  the  same  ases 
or  tmsts,  or  the  purchase  of  other  hereditaments  to 
be  settled  in  the  same  manner  as  the  rent  in  respect 
of  which  the  money  was  paid,  or  the  payment  to  any 
person  becoming  absolately  entitled. 

1 1.  The  jndges  of  the  Landed  Estates  Court  may 
from  time  to  tine  make  general  orders  for  regulating 
all  proceedings  in  their  Courts  nnder  this  Act,  and 
the  costs  of  such  proceedings;  and  such  rules,  so  long 
as  they  shall  be  in  force,  shall  have  the  same  effect 
as  if  they  were  comprised  in  this  Act. 

12.  This  Act  shall  only  extend  to  Ireland. 


CAP.  XXXIX. 

An  Act  to  amend  the  Union  Assessment  Committee 

Act  ( 1 862).  [  1 4 th  July,  1 864.] 

CAP.  XL. 
An  Act  for  authorizing  the  Relinqnbhment  in  favour 
of  the  King  of  the  Hellenes  of  certain  money  pay- 
able in  respect  of  the  Oreek  Loan. 

[I4th  Jtt/y,  1864.] 


CAP.  XLL 

An  Act  for  confirming  a  Scheme  of  the  Charity  Com- 
missioners for  the  Charity  called  *'  The  Free  Gram- 
mar School*'  in  the  city  of  Coventry, 

lUthJuIy,  1864] 


CAP.  XLIL 
An  Act  to  provide  for  Superannuation  Allowances  to 
Officers  of  Unions  and  Parbhes. 

[14thJtt/y,  1864.] 

CAP.  XLIIL 
An  Act  to  grant  additional  Facilities  for  the  Purchase 
of  small  Government  Annuities,  and  for  assuring 
Payments  of  Money  on  Death. 

[14th  July,  1864.] 

16  *  17  Fic.  c.  45. 
Sec  1.  Deferred  annuitiea  may  be  granted  if  sum  re- 
quired be  paid  in  smaller  instalments, 

2.  Sueh  annuities  may  be  granted  to  extent  of 

£50. 

3.  Portion  of  see.  10  oj  recited  Act  repealed. 

4.  Limit  on  age  of  persons  insured. 

5.  IJmit  oj  sum  insured. 

6.  Pvwer  to  construct  fresh  tables  for  annuities 

and  insurances. 

7.  This  Act  not  to  come  in  force  until  tables  can 

be  legally  acted  on. 

8.  Provision  in  case  of  default  by  purchasers 

after  five  years  payments. 

9.  Purchasers  liable  to  provisions  of  ezisting 

Savings  Banks  Acts. 

10.  Jurisdiction  of  county  court     Jurisdiction  of 

courts  in  Scotland  and  Ireland. 

11.  Assignment  of  contracts. 

12.  Commissioners  not  to  be  affected  by  notice  of 

trusts. 

13.  Commissioners  for  Reduction  of  National 

DM  to  regulate  instalments. 

14.  Power  to  Post- Master  General^  with  consent 


of  treasury,  to  authorize  his  ojficers  to  n- 
ceive  monies. 

15.  Power  to  Commissioners  to  give  authority  to 

trustees  of  savings  banks. 

16.  Power  to  Postmaster-Genera^  with  consent 

of  treasury,  to  make  regulations  for  oarrf- 
ing  out  provisions  of  this  Act. 

17.  Accounts  of  Postmaster -Oeneral  and  Com- 

missioners to  be  submitted  to  Commissionen 
for  auditing  Public  Accounts. 

*  Wbbrkas  nnder  the  Act  sixteenth  and  seventeenth 
Victoria,  chapter  forty-five,  deferred  annuities  ef 
small  amonnts  can  only  be  granted  upon  the  eondi- 
tion  that  the  full  amount  required  to  purchase  sncli 
annuities  shall  be  jiaid  in  one  sum,  or  by  aanoal  paj- 
ments  during  a  course  of  years  fixed  at  the  time  of 
purchase:  And  whereas  under  the  said  Act  eontraets 
for  payment  of  a  sum  of  money  on  death  cannot  be 
entered  into  except  upon  the  condition  that  the  party 
contracting  for  such  payment  on  death  shall  at  tbe 
same  time  purchase  a  deferred  annuity  depending 
upon  his  or  her  own  life:  And  whereas  it  is  expedient 
to  amend  the  said  Act: '  Be  It  tbemfore  niarted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  tbe 
advice  and  consent  of  the  lords  spiritual  and  temporai, 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  Deferred  annuities,  authorized  to  be  granted  by 
the  second  section  of  the  said  Act,  may  be  gran^ 
upon  the  condition,  to  be  fixed  ar  tbe  time  ef  por- 
chase,  that  the  sum  required  under  tbe  sud  Act  to 
purchase  such  annuity  shall  be  payable  in  smaller  m- 
stalments  and  at  shorter  periods  than  are  now  fixed 
by  the  said  Act. 

2.  Annuities  authorized  to  be  granted  under  the 
second  section  of  the  said  Act  may  be  granted  in 
amonnts  exceeding  the  limit  of  thirty  pounds  fixed  by 
the  said  Act,  bnt  no  such  annuity  shnll  be  granted  to 
any  one  person  to  an  amount  exceeding  fifty  ponnds 
per  annum. 

3.  So  much  of  tbe  tenth  section  of  the  said  Act  as 
requires  that  a  deferred  annuity  shall  be  purchased  by 
any  person  contracting  with  the  Commissioners  for 
the  Hednction  of  the  National  Debt  for  payment  of  a 
sum  of  money  on  death  shall  be  and  the  same  Is 
hereby  repealed. 

4.  No  contract  for  a  payment  on  death  shall  be  en- 
tered into  by  or  on  behalf  of  any  person  nude*  tbe  age 
of  sixteen  or  over  tbe  age  of  sixty  yean. 

5.  No  contract  for  payment  to  be  made  on  tbe 
death  of  any  one  person  under  this  and  tbe  said  Act 
shall  be  for  a  greater  amount  in  the  whole  than  one 
hundred  pounds,  or  of  a  less  amount  than  twenty 
pounds. 

6.  '  Whereas  by  the  sixteenth  section  of  the  said 
Act  it  is  enacted,  that  the  Commissioners  of  her  Ma- 
jesty's Treasury  may  from  time  to  time  direct  the 
Commissioners  for  the  Reduction  of  the  National  Debt 
to  use  and  adopt  such  tables  as  shall  from  time  to 
time  be  authorized  and  approved  of  by  the  said  Com- 
missioners of  the  Treasury  for  the  grant  of  annnities 
and  for  payment  of  sums  of  money  to  be  secared  at 
death  nnder  the  provisions  of  the  said  Act:  And 
whereas  it  is  expedient  that  the  fund  to  be  formed  by 
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the  receipt  of  sqddih  od  aocoant  of  all  such  contracts 
effected  ander  the  said  Act  and  this  Act  sliall  be  ade- 
qnate  to  meet  all  claims  accrning  and  to  accrne 
tbereou,  so  as  to  render  certain  the  falfilment  of  all 
engagements  to  persons  contracting  fur  snch  annui- 
ties or  payment  on  death,  or  for  auj  compositions  or 
sniDS  agreed  to  be  granted  upon  the  lapse  of  any  con- 
tract, withont  entailing  any  charge  in  respect  thereof, 
brm  respect  of  costs  and  expenses  on  the  consolidated 
fond  of  the  United  Kingdom : '  Be  it  enacted,  there- 
fore, that  the  said  Commissioners  of  her  Majesty's 
Treasury  shall  cause  tables  to  be  constructed  in  ac- 
cordance with  the  principles  abo^e  recited,  upon  which 
annuities  or  payment  on  death  shall  be  contracted  for 
under  the  said  Act  and  this  Act,  and  the  said  tables 
shall  be  framed,  first,  for  snch  contracts  as  shall  pro- 
vide for  the  consideration  money  in  one  sum ;  second, 
for  snch  contracts  as  shall  provide  for  the  like  pay- 
ments in  annual  sums;  and  third,  for  such  contracts 
as  shall  provide  for  the  like  payments  by  more  fre- 
qoent  instalments;  and  such  tables,  when  the  Com- 
missioners of  her  Majesty's  Treasury  have  approved 
of  the  same,  shall,  together  with  a  statement  of  the 
rales  observed  in  constructing  them,  be  laid  before 
both  fionaes  of  Parliament  for  thirty  days  before  they 
shall  be  acted  npon;  and  if  any  address  shall  be  pre- 
sented to  her  Majesty  from  either  Honse  of  Parlia- 
meot  praying  that  snch  tables  may  be  revoked  and 
caooelled,  soch  tables  shall  be  revoked  and  cancelled 
accordingly;  and  thereupon  the  Commissioners  of  her 
Majesty's  Treasury  shall  order  other  tables  to  be 
framed  for  their  approval  in  lien  of  the  tables  so  re- 
voked and  cancelled.  The  tables  for  payment  on 
death  shall  be  calculated,  so  far  as  the  interest  of 
money  is  concerned,  at  the  rate  of  three  per  centum 
peramntm. 

7.  Until  the  tables  made  in  pursuance  of  this  Act 
can  be  legally  acted  on,  this  Act  shall  not  come  into 
force  80  far  as  to  enable  any  grant  to  be  made  of  an 
insurance  on  the  life  of  any  person  or  any  grant  to  be 
made  of  any  annuity  the  consideration  money  for 
H'bich  is  paid  by  instahneuts  more  frequent  than  an- 
noal  instaimento. 

8.  In  case  any  person  who  shall  contract  under  the 
provisions  of  the  said  Act  and  of  this  Act  for  a  pay- 
ment to  be  made  at  death,  after  having  paid  the  seve- 
ral premiums  for  a  period  of  not  less  than  five  years, 
shall  desire  to  surrender  his  policy,  or  shall  make  de- 
fault in  the  payments  stipulated  to  be  made  according 
to  the  contract,  the  commissioners  for  the  Reduction 
of  the  National  Debt,  at  the  option  of  the  party  bene- 
ficially interested  in  the  contract,  shall  pay  to  snch 
person  such  sum  of  money,  not  being  less  than  one- 
third  of  the  premiums  paid  by  him,  as  shall  be  fixed 
by  the  reguktions  authorized  to  be  framed  under  the 
proybions  of  this  Act,  or  shall  grant  to  him  a  paid-ap 
policy  of  assurance  or  such  an  immediate  or  deferred 
life  annuity,  under  the  tables  in  force  under  the  autho- 
rity of  the  sud  Act  or  this  Act,  as  shall  be  equivalent 
in  value  to  the  sum  which  under  the  previsions  of  this 
Act  wonld  be  paid  to  him  in  money;  but  it  shall  also 
be  lawful  for  the  said  Commissioners,  if  they  think 
fit,  to  enter  into  contracts  for  payments  to  be  made  at 
death,  on  the  condition  that  no  portion  of  the  pre- 
miums paid  are  to  be  returnable;  and  no  premium 


sEall  be  returned  in  pursuance  of  this  section  in  re- 
spect of  any  contract  so  made. 

9.  For  the  purposes  of  this  Act  and  of  the  said 
Act,  every  person  pnrchasing  an  annuity,  or  having 
purohased  the  same  under  the  provisions  of  the  said 
Act,  or  contracting  for  the  payment  of  a  sum  of  money 
on  his  or  her  death,  shall  be  considered  as  a  depositor 
in  a  savings  bank;  and  all  the  previsions  of  the  Acts 
now  in  force  relating  to  savings  banks,  in  as  far  as 
the  same  can  or  may  be  applicable,  shall  apply  to  the 
parties  having  purchased  or  pnrchasing  snch  annuities, 
or  contracting  for  the  payment  of  money  on  death, 
and  to  the  rules  and  regulations  to  be  made  for  car- 
rying the  same  into  effect:  Provided  always,  that  no- 
thing in  this  Act  or  the  said  Act  contained  shall  be 
held  to  exempt  any  person  or  persons  entering  into  a 
contract  for  a  payment  on  death,  or  any  person  or 
persons  becoming  beneficially  interested  therein,  from 
probate  or  any  stamp  duty  payable  by  law. 

10.  If  payment  of  any  sum  of  money  due  on  a  con- 
tract made  under  this  Act  for  payment  of  money  on 
death  shall  be  refused  by  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  the  party  beneficially 
interested  therein  may,  if  he  think  fit,  instead  of  pro- 
ceeding to  arbitration  in  manner  provided  by  the  said 
Savings  Banks  Acts,  take  proceedings  against  the 
said  Commissioners  for  the  Reduction  of  the  National 
Debt  in  the  county  court  of  the  district  in  which  snch 
contract  was  entered  into,  or  with  the  consent  of  the  said 
Commissioners  in  any  other  county  court  in  the  juris- 
diction of  which  such  party  may  be  resident,  for  the 
recovery  of  the  amount;  and  any  county  court  in 
which  proceedings  under  this  section  may  be  taken 
shall  have  jurisdiction  in  the  matter,  and  the  decision 
thereupon  shall  be  final  and  binding  on  all  parties  to 
all  intents  and  pni-poses,  and  without  any  appeal;  and 
for  the  purposes  of  this  Act  the  contract  shall  be 
deemed  to  have  been  entered  into  at  the  place  where 
the  party  insured  resided  at  the  time  at  which  the 
contract  bears  date.  For  the  purpose  of  arbitration 
under  the  said  Acts  rehiting  to  savings  banks,  the 
said  Commissioners  shall  when  necessary  be  deemed 
to  be  in  the  place  of  the  trustees  of  savings  banks. 
In  Scotland  the  sheriff  court,  and  in  Jreland  the  Civil 
bills  Court  of  the  Chairman  of  Quarter  Sessions,  shall 
have  the  same  jurisdiction  as  is  given  by  this  section 
to  the  county  court. 

11.  Any  person  who  shall  contract  under  the  pro- 
visions of  this  Act  and  of  the  said  Act  for  a  payment 
to  be  made  at  death  may,  after  having  duly  paid  for 
five  years  or  upwards  the  premiums  thereon,  assign 
his  light  and  interest  therein,  npon  payment  of  such 
fee  and  on  such  conditions  as  shall  be  fixed  by  regn* 
lations  made  under  the  authority  of  this  Act.  The 
assignee  of  snch  contract  shall  take,  both  at  law  an4 
m  equity,  all  such  right  and  interest  therein,  including 
the  right  to  sue,  as  was  possessed  by  the  assignor, 
but  no  other  or  greater  right  or  interest. 

1 2.  The  Commissioners  shall  not,  except  in  so  far  as 
is  provided  by  the  said  Act,  receive  or  be  affected  by 
notice,  however  given,  of  any  trust  affecting  any  an- 
nuity, or  any  coatract  for  payment  on  death',  made  in 
pursuance  of  this  and  the  said  Act. 

13.  The  Commissioners  for  the  Reduction  of  the 
Natioual  Debt,  with  the  consent  of  the  Commissioners 
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of  her  Majesty's  Tressniy,  may  make  regulations  for 
fixing  tlie  amounts  of  the  several  instalments  and 
premiums,  and  the  periods  at  whieh  such  instalments 
and  premiums  shall  be  paid,  in  respect  of  the  par- 
chase  money  payable  npon  all  contracts  which  shall 
be  made  under  the  authority  of  thb  and  the  said  Act, 
but  so  as  not  to  aflect  any  contract  preytoosly  made; 
and  no  sum  in  respect  of  instalments  or  premiums 
payable  at  any  one  time  shall  be  of  less  amount  than 
two  shillings. 

14.  The  Postmaster-General,  with  the  consent  of  the 
Commissioners  of  her  Majesty's  Treasury,  may,  if  he 
sliall  think  fit,  authorise  and  direct  such  of  bis  ofiicers 
as  ho  may  select  to  receive  such  moneys  as  may  be- 
come payable  upon  contracts  entered  into  under  thb 
and  the  said  Act  for  investment  with  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  and 
to  pay  on  behalf  of  the  said  Commissioners  all  such 
monies  as  may  become  due  and  payable  under  such 
contracts. 

15.  The  Commissioners  for  the  Reduction  of  the 
National  Debt  may,  in  like  manner,  with  the  consent 
of  the  said  Commissioners  of  her  Majesty*s  Treasury,  if 
they  shall  think  fit,  authorise  the  trustees  of  savings 
b.inka  established  nnder  the  Act  of  the  twenty  kixth 
and  twenty-seventh  Victoria^  chapter  eighty-seven, 
with  consent  of  such  trustees,  to  receive  such  monies 
as  may  become  payable  upon  contracts  entered  into 
nnder  this  Act  fi)r  remittance  to  the  Commissbners 
for  the  Reduction  of  the  National  Debt,  and  to  pay 
on  behalf  of  the  said  Commissioners  all  such  monies 
fts  may  become  due  and  payable  under  such  conti*acts, 
and  may  make  to  the  said  trustees  a  reasonable  al- 
lowance for  thpir  expenses,  in  respect  of  such  trans- 
actions, out  of  the  monies  so  received  and  paid  over 
by  the  said  trustees  to  the  said  Commissioners. 

16.  The  Postmaster  General,  with  the  oonsent  of 
the  Commisioners  of  her  Majesty's  Treasury,  may 
make  all  regulations  for  carrying  out  the  provisions  of 
this  Act,  in  so  far  as  his  department  is  concerned ; 
and  the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt,  with  the  oonsent  of  the  said  Commis- 
sioners of  her  Majesty's  Treasury,  may  make  regula- 
tions for  carrying  out  the  provisions  of  this  Act  so 
hr  as  the  trustees  of  savings  bank  are  concerned,  and 
also  for  the  execution  of  contracts  on  behalf  of  the 
said  Commissioners,  by  any  officer  or  officers  appointed 
by  the  said  Commissioners  for  that  purpose,  or  ap- 
pointed b}  the  Postmaster-General  with  the  consent 
of  the  said  Commissioners;  and  all  regulations  made 
by  the  said  Postmaster-General  and  the  said  Com- 
missioners fur  the  reduction  of  the  National  Debt  re- 
spectively shall  be  binding  to  the  same  extent  as  if 
such  regulations  formed  part  of  this  Act;  and  copies 
of  all  reguladons  issued  under  the  authority  of  this 
Act  shall  be  laid  before  both  Houses  of  Pariiament. 

17-  The  annual  accounts  of  the  Postmaster-General 
and  of  the  Commissioners  for  the  Reduction  of  the 
National  Debt  to  the  thirty-first  day  of  December  in 
each  year,  in  respect  to  all  tnonies  received  or  invested 
nnder  the  authority  of  this  Act,  shall  annually,  prior 
to  the  thirty-first  day  of  March  in  each  year,  be  sub- 
mitted by  the  sdd  Postmaster-General  and  by  the 
said  Commissioners  for  examination  and  audit  to  the 
Commissioners  for  auditing  Public  Accounts. 


CAP.  XLIV. 

An  Act  to  amend  the  Act  rehUing  to  Divorce  and 
Matrimonial  Causes   in  England,  twentieth  and 
and  twenty-first  Ftctorto,  chapter  eighty-five. 
[14th  /tt/y,  1864.] 

CAP.  XLV. 
An  Act  to  further  amend  The  Settled  Estates  Act  of 
1866.  [14th /tt/jr,  1864.] 

19  i-  20  Fjc.  c  120. 
Sec  I.  Cmd&iona  thai  ieaee  BhaU  he  eeUledh^the 
Court  not  to  he  inserted  m  orders  under 
sec  10  of  the  recited  AcL 

2.  Conditions  dhready  inserted  may  he  struck 

outhy  Court 

3.  Eemoval  o/  doubts  as  to  eonstrudion  of  sec  1 

of  recited  AcL 

4.  Act  to  he  construed  uM  recited  AcL 

5.  Extent  of  AcL 

*  Whxreas  by  the  tenth  section  of  the  Act  passed  in  the 
Parliament  holden  m  the  I9th  and  20th  yean  of 
herMajesty^s  reign,  intituled  AnActtofadUtaULeaMi 
and  Sales  of  Settled  Estates^  it  was  enacted,  that  when 
the  Court  of  Chancery  should  deem  it  expedient  that  anj 
general  powers  of  leasing  any  settled  estates,  oouform- 
ably  to  the  said  Act,  shoald  be  vested  in  trustees,  it 
might,  by  order,  vest  any  snch  power  accordingly  either 
in  the  existing  trustees  of  the  settlement  or  in  toy 
other  persons,  and  that  in  every  such  case  the  Gonrt, 
if  it  should  think  fit,  might  impose  any  conditions  is 
to  consents  or  otherwise  on  the  exercise  of  soch 
power:  And  whereas,  in  order  to  protect  the  interests 
of  persons  interested  in  the  settled  estates  affected  by 
such  powers,  the  practice  of  the  said  Court  has  been 
to  require  that  leases  granted  in  pnrsnance  of  a  power 
vested  in  any  trustees  or  other  persons,  under  the  pro- 
visions of  the  said  tenth  section  of  the  said  Act  should 
be  settled  by  the  said  court  or  by  a  judge  thereof,  or 
otherwise  should  be  made  conformable  with  a  model 
lease  deposited  in  the  chambers  of  the  judge:  And 
whereas  the  introduction  of  saoh  a  condition  has  been 
found  to  occasion  dehiy  and  expense,  and  so  to  create 
great  difficulties  in  carrying  mto  execution  the  objects 
of  the  Act,  and  such  conditions  may  in  general  be 
safely  omitted,  and  it  is  therefore  expedient  that  the 
said  Act  should  be  amended  as  hereinafter  mentiooed:* 
Be  it  therefore  enacted  by  the  Queen's  most  exceDeot 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of 
same,  as  follows: 

1 .  In  orders  to  be  hereafter  made  nnder  the  saU  teath 
section  for  vesting  any  powers  of  leasing  in  any  tros- 
tees  or  other  personst  no  condition  shall  be  inserted 
requiring  that  the  leases  thereby  authorixed  shonld  be 
submitt^  to  or  be  settled  by  the  said  court  or  a  judge 
thereof,  or  be  made  conformable  with  a  model  lease 
deposited  in  the  judge's  chambers,  save  only  in  any 
case  in  which  the  parties  applying  for  the  order  may 
desire  to  have  any  such  condition  inserted,  or  in  which 
it  shall  appear  to  the  Court  that  there  is  some  special 
reason  rendering  the  insertion  of  snch  a  condition  oe* 
cessary  or  expedient. 

2.  In  all  cases  of  orders  already  made  in  pursaaooi 
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of  the  said  tenth  aectioii,  ia  which  any  snch  ooodition 
as  aforesud  has  been  ineerted,  it  shall  be  lawful  for 
any  person  interested  to  apply  to  the  court  to  alter 
and  amend  snch  order,  by  striking  oat  snch  condition, 
and  the  conrt  shall  have  fnll  power  to  alter  the  same 
acoorcKngly,  and  the  order  so  altered  shall  haye  the 
same  yafidity  as  if  it  had  originally  been  made  in  its 
altered  state;  bat  nothing  herein  contained  shall  make 
h  obligatory  on  the  conrt  to  act  under  this  clause  m 
any  case  in  which  from  the  evidence  which  was  be- 
fore it  when  the  order  sought  to  be  altered  was  made, 
or  from  any  other  evidence,  it  shall  appear  to  the 
conrt  that  tiiere  is  any  special  reason  why  in  the  case 
in  qnestion  snch  a  condition  is  necessary  or  expedient. 
8w  *  And  whereas  doubts  are  entertained  whether 
in  the  constmction  of  the  first  section  of  the  said  Act 
the  conrt  is  bound  by  the  state  of  fiicts  existing  at  the 
period  of  the  settlement  taking  effect,  or  by  the  state 
of  ftcts  at  the  time  of  an  application  to  the  conrt  un- 
der the  sud  Act,  and  it  is  desirable  that  such  doubts 
ahonld  be  removed : '  Be  it  enacted,  that  the  said  court, 
in  determming  what  are  settled  estates  within  the  sud 
Act,  shall  be  governed  by  the  state  of  facts  and  by 
the  trusts  or  limitations  of  the  settlement  at  the  time 
of  the  said  settlement  taking  effect.    . 

4.  This  Act  shall  be  construed  and  dealt  with  as 
part  of  the  said  former  Act  as  amended  by  the  Act  of 
the  twenty*first  and  twenty-second  years  of  her  Ma- 
jesty's reign,  diapter  seventy^seven,  and  all  proceed- 
ings under  this  Act  shall  be  subject  to  the  same  rales 
and  orders,  and  shall  be  conducted  m  the  same  man- 
ner as  proceedings  under  the  said  former  Acts. 

5.  This  Act  shall  extend  to  Ireland^  but  not  to 
ScoUmd.      ' 

CAP.  XLVL 
An  Act  to  provide  fur  the  Investment  and  Appropria- 
tion of  all  Monies  received  by  the  Commissioners 
for  the  Reduction  of  the  National  Debt  on  account 
of  Deferred  Life  Annuities  and  Payments  to  be 
made  on  Death.  [14th  Ju/y,  1864.] 

Sec.  I.  Investment  of  monies  received  hy  oommii- 
sioners  for  reduction  of  national  debt 
on  account  of  deferred  annuities  and  pay- 
ments  on  death, 

2.  Annual  account  of  all  monies  received  and 

of  disposal  thereof  to  he  laid  brfore  ParUch 
meat. 

3.  Commissioners  for  reduction  of  national  dd>t 

to  transmit  to  treasury  every  Jive  years  a 
statement  of  financial  result  oj  engagements 
and  liabilities.  Provision  m  can  of  defi^ 
den^  or  surplus. 

4.  Treasury  to  issue  one  of  consolidated  fund 

sums  necessary  to  make  good  deficiency. 

*  WflsaaAS  it  is  expedient  to  provide  for  the  invest- 
ment and  appropriation  of  all  monies  received  by  the 
coiimissioners  for  the  redaction  of  the  national  debt 
nnder  any  Acts  in  force  in  that  respect  on  account  of 
deferred  life  annuities  and  payments  on  death,  and  to 
secure  due  payment  thereof  to  the  parties  respectively 
entitled  thereto:'  be  it  therefore  enacted  by  the 
Qneen^s  most  excellent  Majesty,  by  and  with  the  ad^ 
vice  and  consent  of  the  lenls  spiritual  and  tempora]| 


and  commons,  in  thb  present  Pariiament  assembled* 
and  by  the  authority  of  the  same,  as  follows: 

1.  All  monies  received  by  the  commissioners  for 
the  reduction  of  the  national  debt  on  account  of  con'« 
tracts  for  deferred  lifo  annnities^  and  for  payments  oa 
death,  entered  mto  under  the  authority  of  any  Act  or 
Acts  of  Pariiament  subsequently  to  the  passing  of 
this  Act,  shall  be  invested  in  such  and  the  like  seen- 
rities  as  the  siud  commissionein  are  authorised  bylaw 
to  purchase  on  account  of  savings  banks,  and  snch 
securities  shall  be  held  by  the  said  commissioners  ap- 
plicable to  meet  the  daimS  on  account  of  such  defei^ 
red  annuities  and  payments  on  death;  and  the  said 
commissioners  shall,  in  respect  of  all  such  monies, 
have  snch  and  the  like  powers  as  are  now  vested  by 
law  m  the  said  commissioners  in  respect  of  monies 
received  by  them  from  the  trustees  of  saving-  banks 
for  inyestment;  and  the  commissioners  of  her  Ma- 
jesty's treasury  may  fam  time  to  time,  if  they  shall 
think  it  advantageous  to  the  public  service,  convert 
any  capital  stodu  of  annuities  held  by  the  said  com- 
missioners for  the  reduction  of  the  national  debt  on 
account  of  such  investments  into  an  equivalent  amount 
of  annuities  for  a  term  of  years,  chargeable  upon  and 
payable  out  of  the  consolidated  fund;  and  whenever 
such  conversion  shall  take  place  the  capital  stocks  of 
annuities  so  converted  shall  be  cancelled,  and  copies 
of  the  authorities  under  which  snch  conve»ion  shall 
have  been  made  shall  be  laid  before  both  houses  of 
Parliament. 

2.  An  account  of  all  monies  received  and  of  the 
disposal  thereof,  and  of  all  contracts  for  the  grant  of 
such  deferred  lifo  annuities,  and  for  payments  on 
death,  made  between  the  first  day  of  January  and 
the  thirty-first  day  of  December  in  every  year  shall  be 
laid  before  both  houses  of  Pariiament  not  later  than 
the  thirty  first  day  of  March  next  foUowing;  and 
such  accounts  shall  show — 

The  amount  of  receipts  during  the  year  on  con- 
tracts; 

The  number  and  amount  of  payments  made  on  ac- 
count of  contracts  daring  the  year; 

The  amount  of  expenses  during  the  year; 

The  number  and  amount  of  new  eoiitracta  entered 
into; 

The  total  number  and  amount  of  all  current  con- 
tracts at  the  end  of  the  year; 

The  whole  amount  of  capital,  distinguishing  the 
manner  in  which  invested,  how  much  in  cash, 
how  much  in  securities,  specifying  their  nature; 

The  average  rate  of  of  interest  received  upon  each 
class  of  investments; 

Tbe  table  of  mortality  and  the  rate  of  interest  used 
in  calculating  the  premiums. 

3.  The  commissioners  for  the  reduction  of  the  na- 
tional debt  shall  prepare  and  shall  transmit  to  the 
commissioners  of  her  Majesty's  treasury,  at  the  end  of 
every  five  years,  a  statement  of  the  result  of  a  valua- 
tion of  the  engagements  made  and  liabinties  incurred 
during  the  preceding  five  years,  and  of  the  assets  ap- 
plicable to  meet  the  same;  and  if  it  shall  ap()eiir  that 
the  amount  of  the  liabilities  is  greater  than  that  uf 
the  said  assets,  the  commissioners  of  her  Majesty's 
treasury  shall  charge  the  deficiency  upon  the  consoli- 
dated fundi  and  if  it  shall  appear  that  the  value  of 
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the  assets  is  more  than  safficieat  to  discharge  the  lia* 
bilities,  the  said  commissioQers  of  the  treasary  shall 
direct  that  there  be  cancelled  ont  of  the  secnrities 
held  bj  the  commissionere  for  the  radoctton  of  the 
national  debt  an  amoont  not  exceeding  four  fifths  of 
snch  surplus. 

4.  The  commissioners  of  her  M^jestv's  treasury 
shall  from  time  to  time,  upon  being  satisfied  that,  the 
assets  are  not  sufficient  to  meet  the  liabilities,  and 
upon  a  certificate  to  that  effsct  under  the  hands  of  the 
comptroller  general  or  assistant  comptroller  acting 
under  the  commissioners  for  the  reduction  of  the  na- 
tional debt,  direct  such  sums  to  be  issued  out  of  the 
consolidated  fand  of  the  United  Kingdom,  or  ont  of 
the  growing  produce  thereof^  as  may  be  necessary  to 
meet  the  said  liabilities:  provided  always,  that  no 
snch  sums  shall  be  issued  as,  taken  together,  shall 
exceed  the  amount  charged  upon  the  consolidated 
fund  under  the  authority  of  this  Act. 


CAP.  XLVII. 
An  Act  to  amend  the  Penal  Serritude  Acta. 

[25th  July,  1864.] 

16  i'  17  Vict.,  c  99;  20  ^  21  Vict^  c.  3. 

Sec  1.  Short  titles. 

2.  Length  of  sentences  of  penal  servitude. 

3.  Punishment  of  offences  in  convict  prisons, 

4.  Forfeiture  of  licence.     . 

5.  Offences  by  holders  oj  licence, 

6.  Apprehension  of  holder  of  licence  without 

warrant 

7.  Summary  punishment  of  offences, 

8.  Where  holder  of  licence  is  summarily  con- 

victedt  convicting  magistrate  to  forward 
certificate  to  secretary  of  state  or  Lord 
Lieutenant  of  Ireland, 

9.  Effect  of  forfeiture  or  revocation  of  licence, 
10.  Licences  may  be  granted  in  form  differing 

from  that  in  Schedule  (A,) 

*  Whereas  two  Acts  were  passed,  the  one  chapter 
ninety-nine  in  the  session  of  the  sixteenth  and  seven- 
teenth years  of  the  reign  of  her  present  Majesty,  and 
the  other  chapter  three  in  the  session  of  the  twentieth 
and  twenty-fin*st  years  of  the  same  reign,  having  for 
then*  object  the  substitution  of  other  punishnients  in 
lieu  of  transportation :  and  whereas  it  is  expedient  to 
amend  the  said  Acts:'  be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  loixls  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  This  Act  shall  be  construed  as  one  with  the 
above-mentioned  Acts,  and  the  said  Acts,  together 
with  this  Act,  may  be  cited  for  all  purposes  as  the 
Penal  Servitude  Acts,  1863,  1857,  and  1864,  and 
each  of  the  said  Acts  may  be  cited  as  the  Penal  Sur 
vitude  Act  of  the  year  in  which  it  was  passed. 

SetUinces  of  Penal  Servitude. 

2.  No  person  shall  be  sentenced  to  peual  servitude 
in  respect  to  any  offence  committed  after  the  passing 
of  this  Act  for  a  period  of  less  than  five  years,  and 
where  under  any  Act  now  in  force  a  period  of  less 
than  five  yeara  is  the  utmost  sentence  of.  peual  servi- 


tude that  can  be  awarded,  a  period  of  five  years  shall, 
in  respect  to  any  offence  committed  afier  the  passing 
of  this  Act,  m  such  Act  be  substituted  for  the  less  period; 
and  where  under  any  Act  nowin  force  a  period  of  ei- 
ther less  or  more  than  five  yeara  may  be  awarded  as  a 
sentence  of  penal  servitude,  the  least  sentence  of  penal 
servitude  that  can  be  awarded  under  that  Act  shall,  in 
respect  to  any  offence  committed  after  tlie  passing  of 
this  Act,  be  a  period  of  five  yeara;  and  where  any 
person  shall  on  indictment  be  convicted  of  any  crime 
or  ofience  punishable  with  penal  servitude,  after  ha?- 
ing  been  previously  convicted  of  felony,  or,  m  Scot- 
kmtlt  of  any  crime,  (whether  such  previous  conviction 
shall  have  taken  place  upon  an  indictment  or  ander 
the  provisions  of  the  Act  passed  in  the  eighteenth 
and  nineteenth  of  Victoria^  chapter  one  hundred  and 
tweuty-six,)  the  least  sentence  of  penal  servitude  that 
can  be  awanled  in  such  case  shall  be  a  period  of  seven 
years. 

Convict  Prisons, 

3.  One  of  her  Majesty's  principal  secretaries  of  state 
in  Oreat  Britainy  and  the  lord  lieutenant  or  other 
chief  governor  in  Ireland^  may,  by  warrant  under  his 
hand  and  seal,  empower  any  two  or  more  jostioes  of 
the  peace,  to  be  named  m  such  warrant,  acting  for  any 
county  in  which  a  prison  for  the  reception  of  convicts 
under  sentence  of  penal  servitude  is  situate,  to  orderi 
from  time  to  time,  the  infliction  of  corporal  panish- 
ment  on  any  convict  confined  in  such  prison,  for 
an  oflSmce  committed  by  snch  convict  in  such  prison, 
and  against  the  discipline  thereof;  and  any  two  or 
more  justices  of  they  peace  thus  empowered  shall  have 
the  same  power  of  adjudicating  on  snch  offences,  and 
of  ordering  the  infliction  of  such  puAisbment,  to  bs 
exercised  under  the  same  conditions  as  one  of  the  di< 
rectors  of  convict  prisons  would  have,  and  no  greater. 

Licences, 

4,  A  licence  granted  under  the  said  Penal  Servi- 
tude Acts,  or  any  of  them,  may  he  in  the  fori  ^^ 
forth  in  Schedule  (A)  to  this  Act  annexed,  and  my 
,be  written,  printed,  or  lithographed.  If  any  bolder 
of  a  licence  granted  in  the  form  set  forth  in  the  said 
Schedule  (A.)  is  convicted,  either  by  the  verdict  ot  a 
jury,  or  upon  his  own  confession,  of  any  offence  pr 
which  he  is  indicted,  his  licence  shall  be  forthwiih 
forfeited  by  virtue  of  such  conviction,  or  if  any  holder 
of  a  licence  granted  under  the  said  Penal  Servitude 
Acts,  or  any  of  them,  who  shall  be  at  large  in  the 
United  Kingdom,  shall,  unless  prevented  by  illness  or 
other  unavoidable  cause,  fail  to  report  himself  per- 
sonally, if  in  Oreat  Britain  to  the  chief  police  station 
of  the  borough  or  police  division,  and  if  in  Ireland  to 
the  coustabnkry  sution  of  the  locality,  to  which  be 
may  go  within  three  days  after  his  arrival  thereui, 
and  being  a  male  subsequently  once  in  each  month, 
at  snch  time  and  place,  in  such  manner,  and  to  snch 
person  as  the  chief  officer  of  the  constabulary  force  to 
which  such  station  belongs  shall  appoint,  or  shall 
change  his  residence  from  one  police  district  to  ano- 
ther without  having  previously  notified  the  same  to 
the  police  or  constabulary  station  to.  which  he  last 
reported  himself,  he  shall  be  deemtsd  guilty  i>f  a  mis- 
demeanor, and  may  be  summarily  convicted  tb«^fi 
and  hifl  licence  shall  be  forthwith  forfeited  by  vinne 
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of  sQcb  oonvic^on^  bnt  be  sball  not  be  liable  to  any 
other  punishment  by  yirtae  of  each  conviction. 

5.  If  any  holder  of  a  licence  granted  in  the  form 
set  forth  in  the  said  Schedule  (A.), — 

L  Fails  to  produce  hid  licence  when  required  to  do 
so  by  any  judge,  justice  of  the  peace,  sheriff, 
sheriff  substitute,  police  or  other  magistrate 
before  whom  he  may  be  brought  charg^  with 
any  offence,  or  by  any  constable  or  officer  of 
the  police  in  whose  custody  he  may  be,  and 
also  iiuls  to  make  any  reasonable  excuse  why 
he  does  not  produce  the  same;  or 
2.  Breaks  any  of  the  other  conditions  of  his  licence 
by  an  Act  that  is  not  of  itself  punishable 
either  upon  indictment  or  upon  summary  oon- 
Yiction; 
He  shall  be  deemed  gnilty  of  of  an  offence  punishable 
Bunmarily  by  imprisonment  for  any  period  not  ex- 
ceeding three  months,  with  or  without  hard  Ubonr. 

6.  Any  constable  or  police  officer  may,  without 
warrant,  take  into  custody  any  holder  of  such  a  licence 
whom  he  may  reasonably  suspect  of  having  committed 
any  offence,  or  having  broken  any  of  the  conditions 
of  his  ficence,  and  may  detain  him  in  custody  until  he 
can  be  taken  before  a  justice  of  the  peace  or  other 
competent  magistrate,  and  dealt  with  according  to 
law. 

7.  In  England  and  Ireland  any  offence  under  this 
Act  punishable  summarily  may  be  prosecuted  summa- 
rily before  two  or  more  justices;  as  to  England,  in 
manner  directed  by  an  Act  passed  in  the  session 
holden  in  the  eleventh  and  twelfth  years  of  the  reign 
of  her  Majesty  Queen  Victoria,  chapter  forty* tliree, 
intituled  An  Act  to  facilitate  the  Performance  of  the 
Duties  of  Jtuticea  of  the  Peace  out  ofSeesione  tvithin 
Kngland  cmd  Wales  with  respect  to  Summary  Cor^ 
victions  and  Orders,  or  any  Act  amending  the  same; 
and  as  to  Ireland,  in  manner  directed  by  the  Act 
passed  in  the  session  holden  in  the  fourteenth  and  fif- 
teenth years  of  the  reign  of  her  Majesty  Queen  Vie- 
teria,  chapter  ninety-three,  intituled  An  Act  to  conso- 
lidate and  amend  the  Acts  regulating  the  Proceedings 
oj  Petty  Sessions,  and  the  Duties  of  Justices  of  Vie 
Peace  out  of  Quarter  Sessions  in  Ireland,  or  any  Act 
amending  the  same. 

In  Swdand  any  offence  under  this  Act  punbhable 
sommarily  may  be  proseoated  upon  summary  convic- 
tion at  the  instance  of  the  procurator  fiscal  before  any 
sheriff  or  sheriff  substitute,  or  before  any  two  justices 
of  the  countv,  or  before  the  magistrates  or  any  police 
magistrate  of  the  burgh  in  which  the  offence  is  com- 
mitted. 

8.  Where  any  holder  of  a  licence  granted  in  the 
form  set  forth  in  the  said  Schedule  (A.)  is  convicted 
of  an  offence  punishable  snmraarily  unddr  this  or  any 
other  Act,  the  justices,  sheriff,  sheriff  substitute,  or 
other  magistrate  convicting  the  prisoner  shall  without 
delay  forward  by  poit  a  certificate  in  the  form  given 
in  Schedule  (B.}  to  this  Act  annexed,  if  in  England 
or  Scotland  to  one  of  her  Majesty's  principal  secre- 
taries of  state,  if  in  Ireland  to  the  lord  lieutenant  or 
other  chief  governor  of  Irelandy  and  thereupon  the 
licence  of  the  said  holder  may  be  revoked  in  manner 
provided  by  the  said  Penal  Servitude  Acts. 

9.  Where  any  iiceuce  granted  in  the  form  set  forth 


in  the  said  Schedule  (A.)  is  forfeited  by  a  conviction 
of  any  indictable  offence,  or  is  revoked  in  pursuance  of 
a  summary  conviction  under  this  Act  or  any  other  Act 
of  Parliament,  the  person  whose  licence  is  forfeited  or 
revoked  shall,  after  undergoing  any  other  punishment 
to  which  he  may  be  sentenced  for  the  offence  in  con- 
sequence of  which  his  licence  is  forfeited  or  revoked, 
further  undergo  a  term  of  penal  servitude  equal  to  the 
portion  of  his  term  of  penal  servitude  that  remained 
unexpired  at  the  time  of  his  licence  being  granted, 
and  shall,  for  the  purpose  of  his  undergoing  such  last- 
mentioned  pumshment,  be  removed  fi-om  the  prison  of 
any  county,  borough,  or  place  in  which  he  may  be 
confined,  to  any  prison  in  which  convicts  under  sen- 
tence of  penal  servitude  may  UwfuUy  be  confined,  by 
warrant  under  the  hand  and  seal  of  any  justice  of  the 
peace  of  the  said  county,  borough,  or  place,  and  shall 
be  liable  to  be  there  dealt  with  in  all  respects  as  if 
such  term  of  penal  servitude  had  formed  part  of  his 
original  sentence. 

10.  Provided  always,  that  it  shall  be  lawful  for  her 
Majesty,  or  for  the  lord  lieutenant  or  other  chief  go- 
vernor in  Ireland^  whenever  they  shall  respectively 
think  fit,  to  grant  from  time  to  time  to  convicts  under 
sentence  of  penal  servitude,  licences  in  any  other  form 
different  from  that  set  forth  in  Schedule  (A.),  which 
they  may  respectively  consider  it  expedient  to  adopt, 
and  containing  other  and  different  conditions;  and 
such  last-mentioned  licences  shall  be  revocable  at  plea- 
sure by  the  authority  by  which  they  are  granted ;  bnt 
no  holder  of  such  last-mentioned  licence  shall  be 
deemed  guilty  of  an  offence  punishable  upon  summary 
conviction  merely  by  reason  of  the  breach  of  the  con- 
ditions of  the  said  last-mentioned  licencesi  or  any  of 
them. 

SCHEDULES. 

SOBXDULB  (A.) 

Order  ofLtoence  to  a  Convict  made  under  the 
Statute. 

Whitehall, 
day  of  18 

Heb  Majkstt  is  graciously  pleased  to  grant  to 
who  was  convicted  of  at  the 

for  the  on  the  and  was  then  and 

there  sentenced  to  be  kept  in  penal  servitude  for  the 
term  of  and  is  now  confined  in  the 

her  royal  licence  to  be  at  large  from  the  day  of  his 
liberation  under  this  order  during  the  remaining  por- 
tion of  his  said  term  of  penal  servitude,  unless  the 
said  shall  before  the  expiration  of  the  said 

term  be  convicted  of  some  indictable  offence  within 
the  United  Kingdom,  in  which  case  such  licence  will 
be  immediately  forfeited  by  law,  or  unless  it  shall 
please  her  Majesty  sooner  to  revoke  or  alter  such  li- 
cence. 

This  licence  is  given  subject  to  the  conditions  en- 
dorsed upon  the  same,  upon  the  breach  of  any  of 
which  it  will  be  liable  to  be  revoked,  whether  duch 
breach  b  followed  by  a  conviction  or  not 
And  her  Majesty  hereby  orders  that  the  said 

be  set  at  liberty  within  thirty  days  from  the 
date  of  this  order. 
Given  under  my  hand  and  seal 
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Conditional 

1.  The  holder  shall  preserve  his  licence  and  pro- 
dace  it  when  called  npon  to  do  so  by  a  magistrate  or 
police  officer. 

2.  He  shall  abstain  from  any  Tiolatlon  of  the  hiw. 

3.  He  shall  not  habitaally  associate  with  notorionsly 
bad  characters,  sach  as  repated  thieves  and  prostitated. 

4.  He  shall  not  lead  an  idle  and  dissolute  life, 
Withoat  visible  means  of  obtuning  an  honest  liveli- 
hood. 

If  his  licence  b  forfeited  or  revoked  m  oonseqnence 
of  a  conviction  for  any  offence,  he  will  be  liable  to 
undergo  a  term  of  penal  servitade  eqnal  to  the  portion 
of  his  term  of  years  which  remained  anex- 

pured  when  his  licence  was  granted,  viz.,  the  term  of 
years. 

SCBEDULB  (B.) 

Form  of  CerlificaU  of  Oonvidum  of  Holder  of 

Licence. 
I  do  hereby  certify  that  il.J3.,  the  holder  of  a  li- 
cence under  the  Penal  Servitade  Acts,  was  on  the 

day  of  in  the  year  daly 

convicted  by  of  the  offence  of  and 

sentenced  to 

CD. 
Clerk  to  the  said  jostices. 

CAP-  XLVIII. 
An  Act  for  the  Extension  of  the  Factoiy  Acts. 

[25th /tify,  1864.] 
Sec  I.  Short  title. 

2.  Applicaiion  of  Act. 

3.  Dffinitian  of  ^  Factory  Acta.^* 

4.  Fcbdoiy  to  he  well  cleansed  and  ventilated, 

5.  Special  rules  for  regulation  of  workmen  in 

factories. 

6*  The  Factory  Acts,  as  set  out  in  secL  3,  tn- 
corporated  with  this  Act^  and  to  apply  to 
manufactures,  jrc^  in  first  schedule. 

7.  Recovery  and  application  of  penalties. 

*  WuBRSAS  It  id  expedient  to  provide  for  the  effectual 
cleansing  and  ventilation  of  the  factories  in  which 
are  carried  on  the  manufactares  and  employments  spe- 
cified in  the  first  schedule  hereto,  and  for  the  regula- 
tion of  the  labour  of  the  children,  young  persona,  nnd 
women  employed  therein:*  h^  it  enacted  by  the 
Queen^s  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

Preliminary. 

1.  This  Act  may  be  cited  fbr  all  purposes  as  the 
*^  Factory  Acts  Extension  Act,  1864." 

2.  This  Act  shall  apply  only  to  the  several  manu- 
factures and  employments  mentioned  in  the  said  first 
scbedale. 

3.  The  Factory  Acts  shall  mean  such  provisions  as 
are  now  iu  force  of  the  Acts  following;  that  is  to  say. 

An  Act  parsed  (u  the  fourth  year  of  the  reign  of 
his  late  Majesty,  chapter  one  hundred  and  three, 
intituled  An  Act  to  regulate  the  Labour  of  Chil- 
dren and  Young  Persons  in  t/ie  Mills  and  Fac 
toriesofthe  United  Kingdom: 


An  Aot  passed  in  the  seventh  year  of  the  reign  of 
her  present  Majesty,  chapter  fifteen,  intitoled  An 
Act  to  amend  the  Laws  relating  to  LcHnnar  in 
Factories: 

An  Act  passed  in  the  fbarteenth  year  of  the  reign 
of  her  preeent  Majesty,  chapter  fifty*fi)or,  inti- 
toled An  Act  to  mend  the  Acts  relating  to  La- 
bour in  Factories: 

An  Act  passed  in  the  seventeenth  year  of  the  rrign 
of  her  present  Majesty,  chapter  one  hundred  snd 
fbnr,  intitntod  An  Act  further  to  regdate  Hu 
Employment  of  Ckddren  in  Factories: 

An  Act  passed  in  the  twentieth  year  of  the  reign 
of  her  present  Miyesty,  chapter  thirty-eight,  in- 
titoled An  Act  for  the  /uriher  Amendment  ojtht 
Laws  relating  to  Labour  in  Factories. 

Sanitary  Measures. 

4.  Every  factory  to  .which  this  Act  applies  shall  be 
kept  in  a  cleanly  state,  and  be  ventOated  m  such  s 
manner  as  to  render  harmless  so  fiur  as  is  practicable 
any  gases,  dust,  or  other  impurities  generated  in  the 
process  of  manufacture  that  may  be  injurious  to  healtL 

If  any  occupier  of  any  factory  fuls  to  keep  the 
same  in  conformity  with  this  section,  he  shall  be 
deemed  to  be  guilty  of  an  offence  against  this  Act, 
and  to  be  subject  in  respect  of  soch  offence  to  a  pe- 
nalty not  exceeding  ten  poonds  nor  less  than  three 
ponnda. 

The  Court  havmg  jorisdiction  nnder  this  Act  maji 
in  addition  to  or  in  instead  of  inflicting  any  penalty 
in  respect  of  an  offence  nnder  this  section,  make  an 
order  directing  that  within  a  certain  time  to  be  named 
in  snch  order  certain  means  are  to  be  adopted  bj  the 
occupier  for  the  purpose  of  bringing  his  factory  into 
conformity  with  this  section;  the  court  may  upon  ap- 
plication enlarge  any  time  appointed  for  the  adoptioa 
of  the  means  directed  by  the  order,  bnt  any  non  com- 
pliance with  the  order  of  the  conrt  shal^  after  the 
expiration  of  the  time  as  originally  limited  or  enlarged 
by  subsequent  order,  be  deemed  to  be  a  continoiog 
offence,  and  to  be  punishable  by  a  penalty  not  ex- 
ceeding one  pound  for  ei^ery  day  thac  snch  non-com- 
pliance continues* 

Special  Rules. 

6.  In  order  to  prevent  the  requirements  of  this 
Act  as  to  deanlineas  and  ventiUtion  in  a  &ctor)  bwag 
infringed  to  the  detriment  of  the  occopier  by  the  wiifd 
misconduct  or  wilfol  negligence  of  the  workmen  em- 
ployed therein,  it  shall  be  lawful  for  the  occapier  of 
any  factory  to  make  special  rules  for  compelling  the 
observance  amongst  his  workmen  of  the  conditions 
necessary  to  insure  the  required  d^;ree  of  cleanlinesa 
and  ventilation,  and  to  annex  to  any  breach  of  snch 
rules  a  penalty  not  exceeding  one  pound. 

The  special  rules  made  in  pnrsnanoe  of  this  section 
shall  not  be  of  any  validity  nutU  they  have  been  ap- 
proved by  one  of  her  Majesty's  principal  secretariea  of 
state. 

Printed  copies  of  the  special  rules  in  force  in  anj 
factory  shall  be  hung  up  in  a  legible  condition  in  two 
or  more  conspicuous  places  in  the  factory,  and  a  printed 
copy  shall  be  snpplied  to  any  person  employed  in  the 
factory  who  may  apply  for  a  copy. 

A  printed  copy  of  the  special  rules  for  the  time 
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being  in  force  in  any  factoiy  certi6ed  under  the  hand 
of  the  inspector  for  the  time  being  having  jurisdicuon 
over  sach  factory  shall  be  evidence  of  each  rnlea,  and 
of  their  having  been  approved  uf  by  the  said  Secretary 
of  State,  and  it  shall  be  the  doty  of  the  above  men- 
tioned inspector  to  certify  copies  of  special  mies  when 
reqaired. 

Application  ofFactorjf  Acta. 

6.  The  Factory  Acts  shall  be  incorporated  with 
this  Act,  and  shall  apply  to  the  several  mannbctni-ea 
and  employroonts  mentioned  in  the  said  first  schedule, 
with  the  qualifications  and  subject  to  the  additions 
hereinafter  mentioned: 

(1.)  The  term  "factory"  as  used  in  this  Act  and 
in  the  Acts  incorporated  herewith  shall 
mean  in  respect  of  the  manufactures  and 
employments  to  which  this  Act  applies  the 
premises  in  that  behalf  specified  in  the  se- 
cond schedule  annexed  to  this  Act,  but  all 
all  other  terms  in  this  Act  shall  have  the 
same  meaning  as  is  assigned  to  them  in  the 
Factory  Acts: 

(2.)  During  the  first  six  calendar  months  next  ensu- 
ing the  passing  of  this  Act  children  of  not  less 
than  eleven  years  of  age  may  be  employed  for 
the  same  time,  and  subject  to  the  same  con- 
ditions, for  and  subject  to  which  young 
persons  exceeding  thiiteen  years  of  age  may 
be  employed  in  pursuance  of  the  said  Fac- 
tory Acts: 

(3.)  During  the  first  thirty  calendar  months  next 
ensuing  the  passing  of  thi^  Act  children 
of  not  less  than  twelve  years  of  age  may  be 
employed  for  the  same  time,  and  subject  to 
the  same  conditions,  for  and  subject  to 
which  young  persons  exceeding  thirteen 
years  of  age  may  be  employed  in  pursuance 
of  the  Factory  Acts: 

(4.)  In  the  manufacture  of  lucifer  matches  no  child, 
young  person,  or  woman  shall  be  allowed 
to  take  his  or  her  meals  in  any  part  of  the 
fiictoTj  where  any  manufacturing  process 
(except  that  of  cutting  the  wood)  is  usually 
carried  on;  and  any  child,  young  person, 
or  woman  who  is  allowed  to  take  his  or  her 
meals  in  any  part  of  the  factory  in  contra- 
vention of  the  said  provision  shall  bo 
deemed  to  be  employed  contrary  to  the  pro- 
visions of  the  Factory  Acts: 

(5.)  In  the  employment  of  fustian  cutting  no  child 
shall  be  allowed  to  commence  work  nntil 
the  attainment  of  the  age  of  eleven  years; 
and  any  child  who  is  allowed  to  commence 
work  in  the  employment-  of  fustian  cutting 
before  the  said  ago  of  eleven  years  shall  be 
deemed  to  be  employed  contrary  to  the  said 
Factory  Acts:; 

(6.)  Daring  the  first  eighteen  calendar  months  next 
ensuing  the  passing  of  this  Act  so  much  of 
the  said  Factory  Acts  as  provide  that 
during  any  time  allowed  for  meals  no  child, 
young  person,  or  woman  shall  be  employed 
or  allowed  to  remain  in  any  room  in  which 
wy  manufacturing  process  is  carried  on, 


and  that  all  the  young  persons  employed  in 
a  factory  shall  have  the  time  for  meals  at 
the  same  pariod  of  the  day,  shall  not  apply 
to  the  employment  of  paper  staining,  or  to 
the  manufacture  of  earthenware,  subject  to 
this  proviso,  that  in  the  case  of  the  ma- 
nufacture of  earthenware,  at  no  time 
after  the  passing  of  this  Act.  shall  any 
child,  young  person,  or  woman  be  allowed 
to  take  his  or  her  meals,  or  to  remain 
during  any  time  allowed  for  meals,  in  the 
dipping  houses,  dippers  drying  rooms,  or 
china  scouring  rooms: 
(7.)  Whereas  by  the  said  Act  of  the  session  of  the 
seventh  and  eighth  yeai*s  of  the  reign  of 
her  present  Majesty,  chapter  fifteen,  sec- 
tion eighteen,  it  is  provided,  among<«t  other 
things  that  all  the  Inside  walls,  ceilings,  or 
tops  of  rooms,  whether  plastered  or  not, 
and  all  the  passages  and  staircases  of  every 
factory  which  shall  not  have  been  paiuteii 
with  oil  once  at  least  within  seven  years, 
shall  be  limewashed  once  at  least  within 
every  successive  period  of  foarteen  months: 
to  date  from  (he  period  when  last  white- 
washed: Be  it  enacted,  that,  in  the  case  of 
the  manufacture  of  earthenware,  the  above 
recited  provision  shall  not  apply  to  those 
parts  of  the  factory  which  are  solely  used 
for  the  storage  of  earthenware,  and  in 
which  no  work  is  carried  on  except  such 
as  is  by  the  custom  of  the  trade  incideotal 
to  such  storage  or  necessaiy  for  keeping  the 
earthenware  in  a  fit  state  for  sale. 
7.  All  penalties  under  this  Act,  including  penalties 
for  breach  of  a  special  rule,  shall  be  recoverable  and 
applied  in  manner  iu  which  penalties  are  recoverable 
and  applicable  under  the  said  Factory  Acts,  and  the 
term  '^  Court "  as  used  in  this  Act  shall  include  any 
justices,  sherifiT,  or  other  magistrate  having  jurisdie- 
diction  in  respect  of  such  penalties. 

SCHEDULES  to  which  the  foregoing  Act  refers. 

PIBST  aCHBDOLK* 

Manufactures  and  emptoymenta  to  which  Act  applies. 

The  manufacture  of  earthenware,  except  bricks  and 
tiles,  not  being  ornamental  tiles. 
The  manufacture  of  lucifer  matches. 
The  manufacture  of  percussion  caps. 
The  manufacture  of  cartridges. 
The  employment  of  paper  staining. 
The  employment  of  fustian  cutting. 

SECOND  SCUEDtTLE. 

Definition  of  the  word  «« faetory.^^ 
In   the   manufacture  of  earthenware,   except  as 
aforesaid: 

Any  place  in  which  persons  work  for  hire  in  making 
or  a?si.«ting  in  making,  finishing  or  a  si  ^ting  in 
finishing,  earthenware  of  any  description. 
In  tl-e  manufacture  of  lucifer  matches: 
Any  place  in  wliich  persons  work  for  hire  in 
making  Incifer  matches,  or  in  mixing  the  che- 
mical materials  for  making  them,  or  in  any 
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prooeas  Incidental  to  nnj^ing  hidfer  matches, 
except  the  catting  of  the  wood. 
In  the  manaiactare  of  percossion  capa: 
Any  place  in  which  persons  work  for  hire  in 
making  percnasion  caps,  or  in  mixing  or  sto- 
ring the  chemical  materials  foi^  making  them, 
or  in  any  process  incidental  to  making  percns- 
sioncaps. 
In  the  mannfactare  of  cartridges: 

Any  place  in  which  persons  work  for  hire  in 
miikiag  cartridges,  or  in  any  process  incidental 
to  miJdng  cartridges,  except  the  manaftctnre 
of  the  paper  or  other  material  that  is  used  in 
making  the  cases  of  the  cartridges. 
In  the  employment  of  paper  staining: 

Any  place  in  which  persons  work  for  hire  in 
printing  a  pattern  in  coloors  upon  sheets  of 
paper  either  by  blocks  applied  by  hand,  or  by 
rollers  worked  by  steam,  water  or  other  me- 
chanical power. 
In  the  employment  of  fustian  catting: 
Any  place  in  which  persons  work  for  hire  in  fus- 
tian cnttingi 
For  the  purposes  of  this  Act  an  apprentice  shall  be 
deemed  to  be  a  person  working  for  hire. 

No  bnilding  or  premises  ased  solely  for  the  purpose 
of  a  dwelling-house  shall  be  deemed  to  be  a  factory 
or  part  of  a  fectory  within  the  meaning  of  this  Act 

OAF.  XLIX. 

An  Act  to  indemnify  such  persons  in  the  United 
Kingdom  as  haye  omitted  to  qualify  themselves  for 
offices  and  employments,  and  to  extend  the  time 
limited  for  those  purposes  respectively. 

l2Sth  July,  1864.] 

CAP.  L. 
An  Act  to  amend  an  Act  of  the  Twelity-fifth  Year  of 
the  Reign  of  Her  present  Majesty,  to  provide  for 
the  Re^tration  and  Transfer  of  Indian  Stocks  at 
the  Bank  cilrdand,  and  for  the  mutual  Transfer 
of  such  Stocks  firom  and  to  the  Banks  of  England 
and  Irdand  respectiv^y.      [26th  July,  1 864.] 

25  VicLf  c  7. 

1.  Aeaigfum/aaB  and  iranafen  of  India  Stock  in 
Ike  Bank  of  Ireland  wMd^  aJUhough  not 
accepted  in  writing. 

*  Whkbkas  by  an  Act  passed  in  the  session  holden  in 
the  twenty-fifth  year  of  the  reign  of  her  present  Ma- 
jesty, chapter  seven,  provision  was  made  for  the 
registration  and  transfer  of  India  stocks  at  the  Bank 
of  Ireland,  and  for  the  mutual  transfer  of  such  stocks 
from  and  to  the  Banks  of  England  and  Irdand  re- 
spectively: And  whereas  it  was  therein  provided  that 
all  assignments  or  transfers  at  the  Bank  of  Irdand 
of  any  part  of  the  several  stocks,  and  the  proportional 
dividend  attached  thereto,  should  be  signed  by  the 
parUes  making  snch  assignments  or  transfers,  or  by 
his,  her,  or  their  attorney  or  attomies  lawfully  autho- 
rized, and  that  the  person  or  persons  to  whom  any 
such  assignment  or  transfer  should  be  made,  or  in 
case  of  absence  his,  her,  or  their  attorney  or  attomies 
lawfhlly  authorized,  should   respectively  underwrite 


his,  her,  or  theur  aooeptanee  thereof,  and  that  no  other 
method  of  assigning  or  transfenmg  any  such  stock 
and  the  dividend  attached  thereto  or  any  iotemt 
thermn  ai  the  Bank  of  Ireland  should  be  good  and 
available  in  Uw:  And  whereas  it  is  expedient  that  it 
should  be  optiooal  with  any  person  or  perMns  to  sig- 
nify hi  writing  his,  her,  or  their  accepttoce  of  any 
soch  stock  transfbired  at  the  Bank  of  Irdcud?  Be 
it  therefore  enacted  by  the  Queeo's  most  ezoeUent 
Majesty,  by  and  with  the  advice  and  consent  of  tbe 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  anthority  of 
the  same,  as  follows: — 

1.  That  no  snch  assignment  or  transfer  as  afoiwiid 
at  the  Bank  of  Ireland  of  the  before-mentioned  Indk 
stocks  or  any  parts  thereof  or  of  the  dividend  attached 
thereto,  or  any  interest  therdn,  shall  be  deemed  in- 
valid or  inefiectual  by  reason  that  the  acceptance  of 
such  assignment  or  transfer  may  not  have  been  ugoi- 
fied  in  writing  by  the  party  or  parties  to  whom  tbe 
assignment  or  transfer  shall  have  been  made. 


CAP.  LL  I 

An  Act  to  vest  the  Site  of  the  India  OJeeinher 
Majesty  ibr  the  Service  of  the  Government  of 
^  India.  [25th  JWy,  1864.] 

GAP.  LU. 

An  Act  to  amend  the  Law  relating  to  the  ValutioD 
of  Rateable  Property  io  Ireland. 

[26th  Jfi/y,  1864.] 

1.  Power  to  hoards  of  guardians  to  appedjm 

revised  valuation  of  any  temmetd  « that 
union. 

2.  Notice  ofeuch  appeal  to  be  given  to  the  occu- 

pier of  tht  tenement* 

3.  Occupiers  joined  as  respondents,  and  m 

obtain  costs.      Guardians  not  entHed  to 
oosts. 

4.  Guardians  not  to  enter  into  recogmmfa- 

Appeal  not  to  affecH  a  pending  rate. 
i  Whiuas  it  is  expedient  to  amend  the  law  rdatiog 
to  the  valuation  of  rateaUe  property  in  Ireland  in  ^ 
manner  hereinaaer  mentioned:'  Be  it  enacted  bjtbe 
Queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  tempom 
and  commons,  in  this  present  Parliament  aasembKOi 
and  by  the  authority  of  the  same,  as  follows:— 

1.  From  the  revised  valuation  of  any  tenemeot  m 
any  poor  law  union  m  Ireland,  made  by  the  commis- 
sioner of  valuation  at  any  annual  revision,  in  paraomce 
of  the  laws  in  force  for  the  valuation  of  rateable  property 
in  Ireland,  the  board  of  guardians  of  the  onion  is 
which  such  tenement  shall  be  situate  shall,  with  the 
sanction  of  the  poor  law  commissioners  and  not  othe^ 
wise,  have  the  same  power  of  appeal  to  the  oomm'a* 
sioner  of  valuation,  and  to  the  quarter  sessions,  as  the 
owner  or  occupier  of  such  tenement  now  has,  and  soco 
appeal  shall  be  subject  to  the  same  conditioDS  and 
provisions,  and  exercised  hi  the  same  manner,  as  a 
provided  for  in  respect  to  appeals  of  the  said  ownert 
or  occupiers,  save  so  fiu*  as  tiie  same  are  hereinafter 
altered  or  amended. 
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2.  When  the  board  of  goardians  of  anj  anioo  shall, 
with  the  sanction  aforesaid,  be  the  party  appealing 
from  the  revised  valuation  of  any  tenement  as  afore- 
said, the  clerk  of  the  said  board  shall  send  by  post, 
or  caose  to  be  delivered  to  the  oocnpier  or  oocnpiers 
of  the  tenement  in  respect  of  the  valuation  of  which 
the  appeal  is  made,  a  notice  similar  in  all  respects  to 
that  now  by  law  required  to  be  sent  or  delivered  to 
the  board  of  goardians  by  the  owner  or  occupier  of 
any  tenement  who  may  appeal  from  the  revised  valua- 
tion thereof,  and  such  notice  shall  be  signed  by  such 
clerk,  and  a  copy  thereof  shall  be  sent  by  such  derk 
to  the  commissioner  of  valuation  at  the  office  in  Dublin 
of  the  general  valuation  of  Ireland, 

3.  In  any  appeal  to  the  quarter  sessions,  sanctioned 
as  aforesaid,  of  any  board  of  guardians  in  respect  to 
such  revised  valuation,  the  occupier  or  occupiers  of 
the  tenement  in  respect  of  the  valuation  of  which  such 
appeal  is  made  shall  bo  joined  as  respondeots  in  such 
appeal,  together  with  the  commissioner  of  valuation ; 
and  in  case  the  board  of  guardians  shall  fail  on  the 
hearing  of  such  appeal,  the  oourt  of  quarter  sessions 
may,  if  the>  shall  so  think  fit,  award  to  the  respon- 
dents or  any  of  them  such  costs  as  they  may  deem 
reasonable,  not  exceeding  in  the  whole  the  sum  of 
ten  pounds,  for  their  costs  of  such  appeal,  and  the 
sam  so  awarded  shall  be  forthwith  paid  to  the  said 
re<:pondent0  by  such  board  of  gnardiana;  and  in  no 
cfl-e  shall  the  board  of  guardians  be  entitled  as  against 
the  respondents  to  the  costs  of  such  appeal 

4.  It  shall  not  be  necessary  for  any  board  of  guar- 
dians appeaUng  to  quarter  sessions  against  the  revised 
▼alnatiou  of  any  tenement  to  enter  into  any  recogni- 
sance conditioned  for  the  due  prosecution  of  such 
appeal  or  for  any  other  purpose;  and  no  i^peal  by 
any  board  of  guardians  shall  afiect  any  rate  that  may 
be  struck  before  or  pending  such  appeal. 


CAP.  LIIL 
An  Act  to  make  Provision  for  Uniformity  of  Process 
in  Summary  Crimhial  Prosecutions  and  Prosecn- 
tiooB  for  Penalties  in  the  Inferior  Courts  of  Scot- 
iamL  [25th  JWy,  1864.] 

CAP.  LIV. 
An  Act  for  the  union  of  the  Diocesan  Courts  and 
Re^stries  in  Ireland;  for  the  the.Regulation  of  the 
Mode  of  Plrocedure  therein,  and  also  in  the  Provin- 
cial Courts  of  Armagh  and  Dublin;  and  for  ap- 
peals therefrom.  [25th  July^  1664.] 

1.  Short  title. 

2.  ExUntofAcL 

3.  Commencement  ofAcL 

4.  Interpretation  of  terms, 

5.  Bulee  and  orders  to  be  prepared  by  the  Arch- 

bishops of  Armagh  and  Dublin,  with  the 
concurrence  o/  the  Lord  Lieutenant  in 
coundL 

6.  Power  of  altering  and  regulating  fees, 

7.  JRuleSf  irc^  to  be  laid  before  Parliament 

8.  Establishment  of  united  courts  and  registries, 

9.  Certain  dioceses  to  be  united  for  ecclesiastical 

jurisdiction. 


10.  As  to  official  signature  of  Archbishops  and 

Bishops, 

11.  Transference  of  certain  dioceses  to  province 

oj  Dublin, 

12.  Union  of  certain  consistorial  and  diocesan 

courts  and  registries  as  herein  named, 

13.  As  to  discharge  of  duties  of  rights  and  powers 

of  vicars  general  of  dioceses  herein  named, 

14.  As  to  the  appointment  oJ  registrars  of  united 

dioceses. 

15.  Existing  registrars  shall  continue  to  perjorm 

theii'  duties, 

16.  Surviving  registrars  to  perform   duties  of 

united  registries, 

17.  Upon  death,  4rc,  of  all  the  joint  registrars 

oidy  one  registrar  for  each  united  diocese 
to  be  appointed, 

18.  Deputy  registrars  not  to  exercise  duties  after 

death,  jrc»  of  principal 

1 9.  Existing  patents  of  vicars  general  of  Dromore, 

4rc,  annulled,  except  as  to  existing  rights. 

20.  Fees  to  vicars  general  in  spirituals. 

Mode  of  Procedure  in  the  Provincial  and 
Unffbd  Courts. 

2 1  •  Suits,  jrctobe  commenced  by  filing  a  petition 
or  statement  of  accusation  in  the  registry. 

22.  Defendants  to  have  the  same  rights  as  in  su- 

perior cowls, 

23.  Affidavit  by  petition  that  no  collusion  exists, 

and  that  the  allegations  in  the  petitions  are 
true. 

Service  of  Pctition  or  Noncss. 

24.  Petitions,  ^c,  may  be  sent  to  the  registry  in  a 

registered  letter, 

25.  Any  petition  or  notice  may  be  served  by  send- 

ing the  same  in  a  registered  letter. 

26.  Proceedings  in  dejhult  of  appearance. 

Payment  of  Costs. 

27.  Security  for  costs. 

28.  Costs  to  be  in  the  discretion  of  the  court. 

29.  Frivolous  compiainte  or  defences. 

30.  As  to  computation  oJ  time* 

Oaths  and  Subscriptions. 

31.  Acts  not  requiredto  be  done  in  court, 

32.  Oathsy  i'C.  before  Bishop  may  be  witnessed 

by  Archdeacon^  ^c; 

Proceedinqs  bt  Consent. 

33.  Determination  of  question  raised  by  consent 

34.  Suits,  4rC'  may  be  heard  and  determined  by 

the  Archbishop  oJ  Armagh  in  the  province 
of  Dublin, 

35.  As  to  the  grant  of  faculties, 

36.  Ecclesiastical  instruments  to  be  filed, 

37.  Witness  to  give  evidence  viva  voce, 

38.  Notes  of  evidence  to  be  taken  by  vicar  general, 

ic 

39.  ^ote  vpon  any  question  of  law  to  be  signed 

by  vicar-generoL 

40.  Shorthand  writer  to  report  evidence  and  t 

ming  up  of  the  court, 

41.  False  evicience  to  be  deemed pei jury. 
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42.  AUendance  of  witnesses, 

43.  Evidence  may  he  taken  before  a  commissioner 

appointed  by  a  provincial  or  united  court. 

44.  Judgments  to  he  in  writing, 

45.  Judgment  or  sentence  to  heJUed  in  registry. 

46.  When  judgments  need  not  he  delivered  in  open 

court 

47.  Copies  of  judgments  to  he  sent  to  the  parties 

upon  the  record. 

48.  Printed  copies  of  the  judgment  of  the  pro- 

vincial courts  and  final  courts  of  appeal  to 
he  sent  to  the  Archbishops,  j-c 

49.  Citation  or  notice    to    extend  over    Oreat 

BrUain,  Ireland,  4rc. 

50.  Process  oj  the  diocesan  court  to  be  under 

seal. 

51.  Mode  of  enforcing  orders^  decrees^  and  judg- 

ments. 

52.  Who  may  appear  as  counsel. 

53.  Proctors  may  practise  as  heretofore,  and  at- 

tomies,  ^c.  to  have  same  rights  as  proctors. 

54.  QualHication  of  a  protnncial  vicar-generaL 

55.  Appointment  of  a  deputy  provindal  vicar- 

general, 

56.  QjuaUfications  of  diocesan  vicars  general 

57.  Appointment   oj    deputy    diocesan  vicars- 

generaL 

58.  Tenure  of  office. 

59.  Oath  of  office. 

60.  Oath  to  he  taken  by  deputy  vicar-general. 

61.  Removal  of  vicar- general  when  he  ceases  to 

be  a  member  ofO^  Church, 

62.  Registrars  to  perform  their  duties  in  person. 

63.  Appointment  of  deputy  in  the  case  of  illness 

or  absence. 

64.  Judges,  4rc.  not  to  reoetve  gratuities. 

65.  Remedies  against  officers  for  misconduct, 

66.  Act  not  to  affect  powers  of  Archbishops, 

67.  Visitations  not  interfered  wUh. 

68.  Reservation  of  powers  of  vicars  general  to 

appoint  surrogates, 

69.  As  to  suits  pending  when  this  Act  comes  tnto 

operation, 

70.  Power  to  vicar-general  whose  power  is  deter- 

mined CO  deliver  written  judgments. 

71.  Power  to  courts  to  enjorce  decrees^  4rc, 

72^  Authority  of  Archbishops  and  Bishops  to  in- 
dude  every  place  in  exen^t  jurisdictions,  as 
in5  G,  4,c  91. 

73.  Transmission  of  records  to  the  united  regis- 

tries* 

74.  Penalty  on  stealing  or  defacing  records, 

75.  Application  of  Fees,  ^c. 

Such  fees  may  be  recovered  befbre  chairman 
of  county  quarter  sessions, 

76.  Accounts  of  courts  and  registries    to    be 

audited. 

77*  Annual  report  of  business  transacted,  ^c,  by 
the  court,  to  be  laid  before  Lord  Lieutenant. 

78.  Appeals  from  the  united  cou  ts  to  the  provin- 
cial courts. 

79*  Provincial  court  may  affirm,  4^,  order  ap- 
pealed against. 

80.  hijw  appeals  jrom  a  united  court  shall  be 
made. 


I 


%\,  No  appeal  from  the  judgment  of  a  p.voinctd 
court  Jrom  interlocutory  decrees  not  having 
the  force  of  a  definite  sentence. 

'  Wh£esas  it  U  expedient  to  make  provisioa  for  the 
anion  of  the  Consistorial  or  Diocesan  Coart6  and  Re- 
gistries in  Ireland;  to  alter  and  amend  the  procedare 
and  practice  of  the  Provincial  and  Diocesan  (Courts 
and  Registries,  in  order  that  the  same  may  be  ren- 
dered simple  and  expeditions;  to  reduce  and  regalate 
the  expenses  and  costs  now  charged  and  payable  in 
snch  Gonrts  and  Registries:  to  re-arrange,  reduce,  or 
abolish  the  fees  upon  letters  of  orders,  consecration  of 
churches,  institutions  to  benefices,  and  other  ecclesi- 
astical instruments  and  acts;  and  to  make  proTision 
for  the  better  preserration  of  the  ecclesiastical  records 
and  other  instmments  deposited  in  the  provincial  and 
diocesan  registries:'  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the^anthority  of  the  same,  as  follows: 

PART  I. 

Pbeumihabt. 

1.  This  Act  may  be  cited  as  <' The  Ecclesiastical 
Gonrts  and  Registries  Act  {Ireland),  1864." 

2.  This  Act  shall  only  extend  to  that  part  of  the 
United  Kingdom  called  Ireland. 

3.  This  Act  shall  come  into  operation  on  such  day, 
not  sooner  than  the  second  day  of  November  ooe 
thousand  eight  hundred  and  sixty-four,  as  the  Lord 
Lieutenant  of  Ireland  shall  by  order  in  conncil  appoint, 
pi'ovided  that  snch  order  be  made  one  mouth  at  least 
previously  to  the  day  so  to  be  appointed. 

4.  For  the  purposes  of  this  Act  the  foUowiag 
words  and  expressions  shall,  if  not  inconsistent  with 
the  context,  be  thus  interpreted: 

<*  Archbbhop  of  Armagh  "  dhall  mean  the  Lord 
Archbbhop  of  Armagh  for  the  time  being: 

^'  Archbishop  of  Dublin "  shall  mean  the  Lord 
Arohbishop  o(  Dublin  for  the  time  being: 

**  Bishop ''  shall  include  an  Archbishop  within  his 
own  diocese: 

"  Lord  Chancellor  shall  mean  the  Lord  High  Ghan< 
cellor  or  Lord  Oommit»sioners  for  the  Gastodj 
of  the  Great  Seal  of  Ireland  for  the  time 
being: 

**  Lord  Lieutenant  in  Council "  shall  mean  the  Lord 
Lieutenant  or  other  Chief  Governor  or  Gover- 
nors of  Ireland  for  the  time  being,  by  and 
with  the  advice  of  her  Miyesty's  Privy  Coan- 
cil  in  Ireland: 

** Jurisdiction"  shall  include  ** power  and  aatho- 
rity:" 

**  Rules  and  orders  "  shall  mean  snch  rules  and  or- 
ders as  shall  from  time  to  time  be  prepared  by 
the  Archbishop  of  Armagh  and  the  Arch- 
bishop of  Dublin,  and .  directed  by  the  Lord 
Lieutenant  in  Conncil  to  take  effect  as  mies 
and  orders  nnder  the  prbvisione  of  this  Act: 

"  Said  Archbishops "  shall  mean  the  Lord  Arch- 
bishop .  of  Armagh  for  the  time  being  and  the 
Lord  Archbishop  of  Dublin  for  the  time  being: 
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**  Saperior  Courts ''  shall  mean  Her  Majesty's  Sn- 
perior  Coarts  of  Law  and  Equity  in  Dublin: 

•'  The  Church  »  shall  denote  the  United  Church  of 
England  and  Ireland: 

**  The  Commissionere''  shall  mean  and  include  the 
Commissioners  of  Inland  Revenue: 

**  The  Court "  shall  mean  the  Provincial  Court  or 
the  United  Court  as  regulated  under  this  Act, 
as  the  case  may  be: 

**  United  Court  '^  shall  mean  the  Consistorial  or 
Diocesan  Court  formed  by  the  union  of  the 
several  Courts  which  by  the  enactments  of 
this  Act  shall  be  united  to  each  other,  and 
shall  include  the  Diocesan  Court  of  AfecUh: 

**  United  Diocese  "  shall  mean  the  several  Dioceses 
under  the  episcopal  jurisdiction  of  one  Arch' 
bishop  or  Bishop»  and  shall  include  ibe  Dio- 
cese of  ifeotA: 

**  United  Registry  "  shall  mean  the  Consistorial  or 
Diocesan  Registry  formed  by  the  union  of  the 
several  registries  which  by  the  enactments  of 
thb  Act  shall  be  united  to  each  other,  and 
shall  include  the  Registry  of  the  Diocese  of 
Meath: 

**  Vicar-General "  shall  mean  and  include  Official 
Principal,  Commissary  General,  and  Chan 
cellor. 

PART  II. 

RuLBs  AKD  Orders. 

5.  It  shall  be  lawfal  for  the  Archbishop  of  Armagh 
and  the  Archbishop  of  Dublin  to  prepare  from  time 
to  time* rules  and  orders  for — 

(1.)  Ahering  and  regulating  the  times,  forms,  and 
mode  of  procedure  and  practice  before  the 
Provincial  and  United  Courts ;  and 

(2.)  Altering,  establishing,  and  regulating  the  fees 
to  be  payable  by  suitors  of  the  Provincial 
and  United  Courts  to  the  officers  thereof  in 
resptet  of  the  business  to  be  conducted  be- 
fore such  Courts: 

(3.)  Regulating  the  government  and  conduct  of  re- 
gistrars of  the  provincial  registi'ies,  and  the 
registrars  of  the  united  registries,  appari- 
tors, clerks,  agents,  and  other  officers  or 
persons,  in  and  relating  to  the  distribution 
and  performance  of  the  duties  and  bnsiness 
to  be  done  and  performed  in  the  execution 
of  their  offices  or  of  this  Act,  and  of  rules 
and  orders  made  in  pursuance  thereof: 

(4.)  The  custody  and  preservation  of  records, 
books,  instruments,  or  other  documents  in 
the  provincial  and  united  registries: 

(5.)  Making  such  alterations  in  the  form  and  num- 
ber of  ecclesiastical  instruments  now  issued 
under  any  archiepiscopal  or  episcopal  or  con- 
sistorial seal,  or  out  of  any  provincial  or 
united  court,  as  they  may  deem  expedient, 
and  such  instruments  so  altered  shall  be  as 
effectual  in  law  for  this  purpose  as  the 
forms  for  which  they  are  substituted: 
(6.)  Abolishing,  altering,  or  regulating  fees  on  in- 
struments prepared  in  the  provincial  regis- 
tries or  united  registries,  or  filed  therein : 


(7.)  Altering  and  regulating  on  a  uniform  scale 
the  fees  on  marriage  licences,  such  fees  not 
to  exceed  in  any  case  the  sum  of  forty 
shillings,  except  in  the  case  of  special  li- 
cences: 

(8.)  Abolishing,  altering,  or  regulating  visitation 
fees,  and  other  fees,  charges,  and  costs  to 
be  charged  and  paid  either  in  the  provin- 
cial and  united  courts  or  in  the  provincial 
and  united  registries  in  respect  of  the  busi- 
ness done  or  transacted  therein  respectively: 

(9-)  Establishing  and  regulating  the  fees,  expenses, 
and  costs  which  shall,  under  this  Act,  be 
charged  and  payable  in  the  provincial  and 
united  registries  for  the  performance  of  the 
duties  belonging  to  the  offices  of  the  Pro- 
vincial Vicars- General  of  the  United  Courts> 
Surrogates,  Registrars  of  the  Provincial 
Registries,  and  Registrars  of  the  United  Re- 
gistries, apparitors,  or  other  officers: 

(10.)  Establishing  and  regulating  the  salaries  or 
allowances  or  fees  to  be  allowed  to  all  or 
any  of  the  Vicars-Geueral  of  the  Provincial 
and  United  Courts,  Surrogates,  apparators, 
Registrai'S  of  Provisional  Registries,  or  Re- 
gistrars of  the  United  Registries: 

(11.)  Establishing  and  regulating  the  fees  and  al- 
lowances to  proctors,  attorniea,  and  solici- 
tors in  respect  of  the  business  transacted 
by  them  either  in  the  Provincial  and  United 
Gi  urts  or  in  the  Provincial  and  United 
Registries:  Or  for 

(12.)  Otherwise  bringing  into  operation  and  car- 
rying into  effect  the  provisions  of  this  Act: 

And  such  rules  and  orders  so  prepared  shall  be  sub- 
mitted to,  the  Lord  Lieutenant  to  Council;  and  it 
shall  thereupon  be  lawful  for  the  Lord  Lieutenant  iu 
Council  to  direct  that  all  or  any  part  of  such  rules 
and  orr'ers  shall  take  effect  as  rules  and  orders  of  the 
Provincial  and  United  Courts  and  of  the  Provincial 
and  United  Registries  respectively;  and  all  such  rnles 
and  orders  may  from  time  to  time,  upon  the  recom- 
mendation of  the  said  Archbisheps,  be  rescinded,  al- 
tered, varied  or  added  to  by  the  Lord  Lieutenant  in 
Conncil. 

6  The  power  of  altering  or  regulating  any  fees  or 
other  emoluments  that  may,  at  the  time  of  the  pass- 
ing of  this  Act,  be  vested  in  any  Ecclesiastical  Court 
or  Registi^,  or  in  any  Archbishop,  Bishop,  Vicar-Ge- 
neral of  a  Provincial  Court,  Vicar-General  of  a  Dio- 
cesan Court,  or  other  person  or  body  corporate,  shall 
only  be  exercised  after  the  passing  of  this  Act  by  or- 
der of  the  Lord  Lieutenant  in  Council,  upon  the  re* 
commendation  of  the  said  Archbishops. 

7.  All  rules  and  orders  which  may  be  made  under 
this  Act  shall  be  laid  before  both  Houses  of  Parlia- 
ment by  the  Registrar  of  the  Provincial  Court  of  Ar- 
magh,  or  by  the  Registrar  of  the  Provincial  Court  of 
Dublin,  as  shall  be  directed  by  the  rules  and  orders, 
within  one  month  after  the  making  thereof,  if  ParUa- 
ment  be  then  sitting,  or  if  Parliament  be  not  then  sit- 
ting, within  one  month  from  the  commencement  of 
the  then  next  session  of  Parliament. 
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PART  III. 
The  (Jnited  Courts  and  Registries. 

8.  There  shall  be  in  Ireland^  exclnsive  of  the  two 
Provincial  Courts,  twelve  United  Diocesan  Coorts 
and  twelve  United  Diocesan  Registries. 

9.  The  several  Dioceses  the  Conrts  and  Registries 
of  which  shall  have  been  nnited  nnder  this  Act  shall 
be  deemed  and  taken  to  be  one  diocese  for  all  pur- 
poses of  citation  and  of  ecclesiastical  power,  and  shall 
have  a  seal  for  each  United  Court  and  Registry. 

10.  For  official  signature  to  all  documents  and 
other  instruments  it  shall  be  sufficient  if  the  Arch- 
bbhop  of  Armagh  and  Bishop  of  Clogher  shall  desig- 
nate himself  Archbbhop  of  ^irmo^^/  and  if  the  Arch- 
bishop ofUvblin  and  Bishop  of  Olanddagh  and  of 
KUdare  shall  designate  himself  Archbishop  of  Dub 
Un;  and  if  the  Bishop  of  Down  and  Connor  and 
Dromore  shall  designate  himself  Bishop  of  Down; 
and  if  the  Bishop  of  Deny  and  Raphoe  shall  desig- 
nate himself  Bishop  of  Derry;  and  if  the  Bbhop  of 
KUmorty  Elphin,  and  Ardagh  shall  designate  himself 
Bishop  of  Kdmore;  and  if  the  Bishop  of  Tuam^  KU- 
laia,  and  Aclionry  shall  designate  himself  Bishop  of 
Tuam;  and  if  the  Bbhop  of  KUkdoe,  KUfmora, 
Clonjerty  and  KUmacduagh  shall  designate  himself 
Bishop  of  Jra?a/otf/  and  if  the  Bishop  of  Limerick, 
A^dfert  and  Aghadoe  shall  designate  himself  Bbhop 
of  Limerick;  and  if  the  Bishop  of  Oasory,  Feme, 
Leighlin,  shall  designate  himself  Bishop  of  Oseory; 
and  if  the  Bbhop  of  Caahel,  Emly,  Waterford,  and  Lis- 
more  shall  designate  himself  Bbhop  of  Caehd;  and 
if  the  Bbhop  of  Cork,  Cloyne,  and  Ross  shall  desig- 
nate himself  Bishop  of  Cork. 

11.  The  Diocese  of  Cionjert  and  the  Diocese  of 
KUmacduagh  shall  be  within  the  Province  of  Dublin 
and  nnder  the  Archiepiscopal  jurisdiction  of  the  Arch- 
bishop of  Dublin  as  metropolitan. 

12.  The  Consbtorial  and  Diocesan  Court  and  Re- 
gistry of  the  Diocese  of  Clogher  shall  be  united 
to  the  Consistorial  and  Diocesan  Court  and  Kegb- 
try  of  the  Diocese  of  Armagh: 

The  Consistorial  and  Diocesan  Comt  and  Registry 
of  the  Diocese  of  Raphoe  shall  be  nnited  to  the 
Diocesan  Court  and  Regbtry  of  the  Diocese  of 
Deny: 

The  Consbtorial  and  Diocesan  Court  and  Registry 
of  the  Diocese  of  Dromore  shall  be  united  to  the 
Consistorial  and  Diocesan  Court  and  Regbtry  of 
(he  Dioceses  of  Down  and  Connor: 

The  Consistorial  and  Diocesan  Courts  and  Regb- 
tries  of  the  Dioceses  of  Elphin  and  Ardagh  shall 
be  nnited  to  the  Consistorial  and  Diocesan  Court 
and  Registry  of  the  Diocese  of  KUmore: 

The  Consbtorial  and  Diocesan  Courts  and  Regb- 
tries  of  the  Diocese-  of  KidaXa  and  Achonry  shall 
be  united  to  the  Consbtorial  and  Diocesan  Court 
and  Regbtry  of  the  Diocese  of  Tuam: 

1  he  Cuusbtorial  and  Diocesan  Courts  and  Regis- 
tries of  the  Dioceses  of  Cionjert^  KUmacduagh, 
and  KUJenora  shall  be  united  to  the  Consbtorial 
and  Diocesan  Court  and  Regbtry  of  the  Diocese 
QfKiUaloe: 

The  Consistorial  and  Diocesau  Court  and  Regbtrj 
of  the  Diocese  of  Kudare  shall  be  united  to  the 


Consbtorial  and  Diocesan  Court  and  Regbtiy  of 
the  Dioceses  of  Dublin  and  Olendalagh: 

The  Consistorial  and  Diocesan  Conrts  and  Regis- 
tries of  the  Dioceses  of  Ferns  and  LeighUn  shall 
be  united  to  the  Consistorial  and  Diocesan 
Court  and  Registry  of  the  Diocese  of  Oaaory: 

The  Consbtorial  and  Diocesan  Conrts  and  Regis« 
tries  of  Caehel  and  Emly  shall  be  uDited  to  the 
Consistorial  and  Diocesan  Court  and  Regbtry  of 
the  Dioceses  of  Waterford  and  Lismore: 

The  Consbtorial  and  Diocesan  Court  and  Registry 
of  the  Diocese  of  Cloyne  shall  be  united  to  the 
Consistorial  and  Diocesan  Court  and  Registiy  of 
the  Diocese  of  Cork  and  Roee: 

And  the  consistorial  and  diocesan  court  and  regis- 
try of  the  dioceses  of  Ardferi  and  Aghadoe  shall 
be  united  to  the  consistorial  and  diocesan  court 
and  registry  of  the  diocese  of  Limerick. 

13.  The  vicar  general  of  the  diocese  of  Armagh 
shall  discharge  the  duties  and  possess  the  rights 
and  powers  of  the  vicar  general  of  the  dioeese  of 
Clogher: 

The  vicar  general  of  the  diocese  of  Derry  shall  dis- 
charge the  duties  and  possess  the  rights  and 
powers  of  the  vicar  general  of  the  Socese  of 
Raphoe: 

The  vicar  general  of  the  diocese  of  Down  and  Con- 
nor shaUp  subject  to  the  provbions  hereinafter 
contained,  discharge  the  duties  and  possess  the 
rights  and  powers  of  the  vicar  general  of  the 
diocese  of  Drotnore: 

The  vicars  general  of  the  diocese  of  KUmore  shall, 
subject  to  the  provbions  hereinafter  contamed, 
dbt^harge  the  duties  and  possess  the  rights  and 
powers  of  the  vicars  general  of  the  dioceses  of 
Elphin  and  of  Ardagh: 

The  vicar  general  of  the  diocese  of  Tuam  shall  dis- 
charge the  duties  and  possess  the  rights  and 
powers  of  the  vicar  general  of  the  diocese  of  J^ 
lala  and  Achonry: 

The  vicar  general  of  the  diocese  of  KUlake  shall, 
subject  to  the  provbions  hereinafter  contamed, 
discharge  the  duties  and  possess  the  rights  sad 
powers  of  the  vicars  general  of  the  dioceses  of 
Clonfert,  KUmacduagh,  and  KUfenora: 

The  official  principal,  commbsaiy  general,  and 
chancellor  of  the  diocese  of  Dublin  and  Olandi- 
lagh  shall,  subject  to  the  provbions  hereinafter 
contained,  disdiarge  the  duties  and  possess  the 
rights  and  powers  of  the  vicar  general  m  spirita- 
als,  official  prindpal,  commissary  general,  and 
chaocellor  of  the  diocese  of  KUdare: 
The  vicar  general  of  the  diocese  of  Oesory  shall 
discharge  the  duties  and  possess  the  rights  and 
powers  of  the  vicar  general  of  the  dioceses  of 
Feme  and  Leighlin: 
The  vicar  general  of  the  diocese  of  Waterford  and 
Lismore  shall,  subject  to  the  provbions  herein- 
after contained,  dbcharge  the  duties  and  possess 
the  rights  and  powers  of  the  vicar  general  of  the 
,     dioceses  of  Cashel  and  Emly: 
The  vicar  general  of  the  diocese  of  Cork  and  Ross 
shall  dbcharge  the  duties  and  possess  the  rights 
and  powers  of  the  \icViT  general  of  the  diocese  of 
Cloyne: 


APPENDIX—STATUTES  27  A  28  VICTORIA. 


56 


The  yiear  general  of  the  diocese  of  Limerick  shall 
dischai^go  the  duties  and  possess  the  rights  and 
powers  of  the  vicar  general  of  the  dioceses  of 
Ardjert  and  Aghadoe. 

14.  The  registrar  of  the  diocese  of  Clogher  and 
the  regbtrars  of  the  diocese  of  Armagh  shall  be 
the  joint  registrars  of  the  united  dioceses  of  Ar- 
magh and  Ologher: 

The  register  of  the  diocese  of  Rapho$  and  the  re- 
gistrar of  the  diocese  of  Deny  shall  be  the  joint 
registrars  of  the  united  dioceses  of  Derry  and 
Baphoe: 

The  registrar  of  the  diocese  of  Dromore  and  the  re- 
gistrar of  the  dioceses  of  Doum  and  Connor  shall 
be  the  Joint  registrars  of  the  united  dioceses  of 
Doum^  Connor^  and  Dromore: 

The  registrars  of  the  dioceses  of  Elphin  and  Ar* 
dagh  and  the  registrar  of  the  diocese  of  Kilmcre 
shall  be  the  joint  registrars  of  the  united  dioceses 
of  KUmarey  Elphin,  and  Ardagh: 

The  registrar  of  the  dioceses  of  Killala  and  Aehonry 
and  the  registrar  of  the  diocese  of  Tuam  shall 
be  the  joint  registrars  for  the  united  dioceses  of 
Tuam,  Kiilaiaj  and  Aekonry: 

The  registrar  of  the  diocese  oi  Clor^ert,  Kilmac- 
duaghy  and  Kdfenora  and  the  register  of  the 
diocese  of  KiUaloe  shall  be  the  joint  registrars 
for  the  united  dioceses  cf  KiUaloe^  Clonfert,  RH- 
macduaghj  and  Kdfinara: 

The  registrar  of  the  diocese  of  Kddare  and  the  re- 
gistrar of  the  diocese  of  Dublin  and  Qlendaiagh 
shall  be  the  joint  registrars  Of  the  united  dioceses 
of  ThbUn^  Olendalaghf  and  Kildare: 

The  registrars  of  the  dioceses  of  Feme  and  Leighlin 
and  the  registrar  of  the  diocese  of  Oeeory  shall 
be  the  joint  registrars  of  the  united  dioceses  of 
Oeaory^  Fem^^  and  LeighUn: 

The  registrars  of  the  dioceses  of  Caahd  and  Emly 
and  the  registrars  of  the  dioceses  of  Waterford 
and  Lismore  shall  be  the  joint  registrars  for  the 
united  dioceses  of  Cashd^  Waterford,  Lismore^ 
and  Emly: 

The  registrar  of  the  diocese  of  Clayne  and  the  re- 
gistrar of  the  dioceses  of  Cork  and  Boss  shall  be 
the  joint  registrars  of  the  united  diocese  of  Cork, 
CloyWy  and  Roes: 

The  registrar  of  the  dioceses  of  Ard/ert,  and  Agha- 
doe  and  the  registrar  of  the  diocese  of  Limeridt 
shall  be  the  joint  registrars  of  the  united  dioceses 
of  Limerick  Ardfert,  and  Aghadoe: 

15.  Each  of  such  joint  registrars  of  a  united  regis- 
try shall  oontmue  to  discharge  his  duties  as  registrar 
in  the  diocese  of  which  he  is  regbtrar  at  the  time  of 
the  passing  of  this  Act,  and  to  receive,  subject  to  the 
mlcs  and  orders,  the  fees  or  official  emoluments  arising 
therefrom. 

16.  Upon  the  death,  resignation,  or  removal  of  one 
or  more  of  such  joint  registrars,  the  surviving  regis- 
trar or  registrars  shall,  subject  to  the  rules  and  orders, 
perform  all  the  duties  and  receive  the  foes  and  official 
emoluments  belonging  to  the  office  of  registrar  or 
joint  registrar  of  the  united  dioceses  to  which  he  shall 
have  been  appointed  under  this  Act. 

Upon  the  death,  resignation,  or  removal  of  all  the 
joint  registrars  of  anj  united  registry  who  may  be  in 


office  when  this  Act  comes  into  operation  there  shall 
be  only  one  registrar  appointed  for  any  united  registry 
who  shall  hold  his  office  during  good  behaviour;  and 
until  the  death,  resignation,  or  removal  of  all  the 
joint  registrars  of  any  united  registry  no  appointment 
of  registrar  or  joint  registrar  of  any  united  registry 
shall  be  made. 

18.  Subject  to  the  rules  and  orders,  nothing  herein 
contained  shall  give  any  deputy  registrar  a  right  to 
exercise  the  duties  of  a  registrar  or  deputy  registrar 
after  the  decease,  resignation,  or  removal  of  his  prin- 
cipal from  the  office  of  joint  registrar. 

19.  When  this  Act  comes  into  operation,  the 
patents,  commissions,  and  appomtments  of  the  vicars 
general  of  the  dioceses  of  Dromore,  Elphin,  Ardagh, 
KUdare,  Cashel  and  Emly^  Clonfert,  and  KUmac- 
duagh,  shall,  except  as  to  their  respective  existing 
rights  and  duties  as  vicars  general  in  spirituals,  be  of 
no  force  and  effect:  Provided  that, 

Upon  the  death,  resignation  or  removal  of  the  now 
vicar  general  of  Dromore  the  rights  and  duties 
of  the  vicar  general  of  Dromore  in  spirituals 
shaU  belong  to  and  be  discharged  by  the  vicar 
general  of  the  diocese  of  Down  and  Connor  for 
the  time  being: 

Upon  the  death,  resignation,  or  removal  of  the  now 
vicar  general  of  Elpfun  and  of  the  now  vicar 
general  of  ilrdo^A  the  rights  and  duties  of  the 
vicars  general  of  Elphin  and  of  Ardagh  in  spiri- 
tuals shall  belong  to  and  be  discharged  by  the 
vicar  general  of  the  diocese  of  KUmore  for  the 
time  being: 

Upon  the  death,  resignation,  or  removal  of  the  now 
vicars  general  of  Chnferi,  Kilmacduaghj  and 
KUfenora,  the  rights  and  duties  of  such  vicars 
general  of  Clonjert,  KUmaoduagh,  and  KUfenora 
in  spirituals  shall  bolong  to  and  be  discharged 
by  the  vicar  general  of  the  diocese  of  KiUaloe 
for  the  time  being: 

Upon  the  death,  resignation,  or  removal  of  the  now 
vicar  general  of  Kildare  the  rights  and  duties  of 
the  vicar  general  of  Kddare  in  spirituals  shall 
belong  to  and  be  discharged  by  the  official  prin* 
cipal  of  the  dioceses  of  Dublin  and  Qlanddagh 
for  the  time  being: 

Upon  the  death,  resignation,  or  removal  of  the  now 
vicar  general  of  the  dioceses  of  Cashd  and  Emly 
the  rights  and  duties  of  the  vicar  general  of 
Cashel  and  Emly  in  spirituals  shall  belong  to 
and  be  discharged  by  the  vicar  general  of  the 
dioceses  of  Waterford  and  Lismore  for  the  tiqie 
being. 

20.  Every  registrar  shall,  in  such  manner  as  may 
be  directed  by  the  rules  and  orders,  keep  separate  an 
account  of  all  fees  for  diocesan  business  transacted  by 
him  after  this  Act  comes  into  operation,  and  he  shall 
on  the  twenty- fifth  day  of  March  and  on  the  twenty^ 
ninth  day  of  Sqfiember  in  every  year,  in  such  manner 
as  may  be  directed  by  the  rules  and  orders,  account 
for  and  pay  to  any  vicar  general  whose  patent,  com- 
mission, or  appointment  is  or  may  be  partly  annulled 
by  thia  Act  the  fees  for  business  transacted  belong^g 
to  the  office  of  vicar  general  in  spirituals  received  in 
respect  of  the  diocese  to  whiph  each  such  vicar  general 
severally  belongs;  and  the  registrars  of  the  united 
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registries  shall  respectively  pay  to  the  vicars  general 
appointed  nuder  this  Act  their  respective  shares  of 
BQch  fees  as  are  payable  to  them  as  the  official  prin- 
cipal's chancellors  and  commissary  generals  of  snch 
diooeses. 

PART  IV. 

Procedukeand  Practice;  Proceedings  m  default 
or  Affearance;  Payment  of  Costs;  Computa- 
tion of  Time;  Oaths  and  Subscriptions;  Pro- 
ceedings BT  Consent;  Grant  of  Faculties;  and 
Filing  of  Instruments. 

21.  Salts  or  other  proceedings  shall  be  commenced 
i  .  the  provincial  or  united  courts  by  filing  in  the  re- 
gistry a  petition  or  statement  of  accusation,  signed  by 
connsel,  and  addressed  to  the  provincial  or  nnited 
coort,  as  the  case  may  be,  and  by  serving  the  defend- 
ant with  a  copy  thereof,  and  the  snbseqnent  proceed- 
ings shall  be  conducted  subject  to  the  rules  and  orders. 

22.  Every  defendant  under  this  Act  shall  have, 
except  the  right  to  have  disputed  questions  of  fact 
tried  by  a  jury,  the  same  rights  and  privileges  as  de- 
fendants have  in  the  superior  courts. 

23.  In  any  suit  or  other  proceeding  originated  in 
a  provincial  or  nnited  court,  other  than  for  the  grant 
of  faculty,  the  petitioper  or  prosecutor  shall,  before 
presenting  his  petition*  or  statement  of  accusation  to 
the  court,  make  an  affidavit,  and  annex  the  same  to 
his  petition  or  statement  of  accusation,  that  there 
exists  no  collusion  between  himself  and  the  defendant 
with  respect  to  the  subject  matters  contained  in  his 
petition  or  statement  of  accusation,  and  that  he 
believes  that  the  allegations  contained  in  his  petition 
or  statement  of  accusation  are  true:  The  court  may, 
if  it  think  fit,  order  the  petitioner  or  prosecutor  to 
attend,  and  may  examine  him  or  permit  him  to  be 
examined  or  cross-examined  on  the  hearing  of  any 
such  petition  or  statement  of  accusation. 

24.  Petitions,  deeds,  documents,  instruments, 
notices,  and  other  communications  directed  to  be  filed 
in  or  sent  to  any  provincial  or  united  registry  under 
this  Act  may  be  forwarded  by  post  in  a  registered 
letter  to  such  registry. 

25.  A  summons,  or  the  copy  of  any  petition  or 
statement  of  accusation,  or  any  notice,  may  be  served 
either  on  the  person  instituting  any  suit  or  other  pro- 
ceeding, or  upon  the  defendant  to  such  suit  or  other 
proceeding,  by  leaving  the  same  or  sending  it  by  post 
in  a  registered  letter  addressed  to  him  at  his  usual 
place  of  abode. 

26.  If  a  party  be  duly  summoned  to  appear  in  any 
suit  or  other  proceeding,  and  shall  not  appear  pur- 
suant to  the  rules  and  orders,  the  court  having 
juriddictioa  over  such  suit  or  other  proceeding  may, 
notwithstanding  such  default,  proceed  to  hear  and  de- 
termine the  same. 

27.  The  vicar-general  of  any  provincial  or  united 
court  may,  if  ho  deem  fit,  upon  the  application  of  a 
defendant  to  any  suit  or  other  proceeding,  supported 
by  affidavit,  order  the  petitioner  or  party  prosecuting 
to  give  security  for  tho  costs  of  the  defendant,  and 
uatU  such  security  for  costs  be  given  the  suit  or  other 
proceeding  shall  be  stayed. 

26.  Upon  appeals  from  the  provincial  court  to  tho 


Queen  in  council  the  costs  shall  be  in  the  discretion 
of  the  judicial  committee.  In  matrimonial  suits,  in 
suits  relating  to  dilapidations,  and  in  all  other  suits  or 
proceedings,  whether  by  consent  or  otherwise,  tbe 
costs  shall  be  in.  the  discretion  of  the  court  that  pro- 
nounces tho  final  judgment. 

29.  If  it  appear  that  any  petitioner  or  party  prose- 
cuting has  made  any  groundless  or  frivolous  clum  or 
complaint,  or  that  any  defendant  has  set  up  any 
groundless  or  fi'ivolous  defence,  the  court  or  the  judicial 
committee,  as  the  case  may  be,  may  order  such  peti- 
tioner, party  prosecuting,  or  defendant  to  pay,  as 
between  attorney  and  client,  the  whole  or  any  part 
of  the  costs  of  resisting  such  groundless  or  frivolous 
claim  or  complaint,  or  setting  up  such  groundless  or 
frivolous  defence,  and  such  costs  shall  be  taxed  as 
may  be  directed  by  the  rules  and  orders. 

80.  When  any  particular  number  of  days  b  pre- 
scribed by  this  Act,  or  by  the  rules  and  orders,  for 
the  doing  of  any  act,  or  for  any  other  purpose,  tbe 
same  shall  be  reckoned,  in  tho  absence  of  anj  ex- 
pression to  the  contrary,  exclusive  of  the  first  and 
inclusive  of  the  last  day,  unless  the  last  day  shall 
happen  to  fall  on  a  Sunday^  Christmca  Day^  Good 
Friday^  Monday  and  Tuesday  in  Eatter  Wed^,  or  a 
day  appointed  for  a  public  fast  or  thanksgiving,  in 
which  case  the  time  shall  be  reckoned  exdnsire  of 
that  day  also. 

31.  Any  act  of  episcopal  jurisdiction  not  required 
to  be  done  in  any  provincial  or  nnited  court,  at  whicli 
the  presence  of  a  surrogate,  registrar,  or  other  officer 
is  now  required,  may,  at  the  discretion  of  the  bbhop, 
be  done  in  the  presence  of  any  priest  in  holy  orders 
of  the  united  Church  of  England  and  Ireland^  or  of 
any  attorney  or  solicitor  who  shall  witness  the  same, 
and  transmit  it  to  the  registrar. 

32.  All  oaths  and  subscriptions  now  required  to  be 
made  before  a  bishop,  and  to  which  the  attestation 
of  a  surrogate,  registrar,  notary  public,  or  other  officer 
is  necessary,  may,  at  the  discretion  of  the  bishop,  be 
witnessed  by  any  archdeacon  or  benificed  dergyman. 

33.  For  the  determination  of  questions  raised  bj 
consent,  the  parties  in  any  suit  or  other  proceeding 
in  a  provincial  or  a  united  court  may,  after  a  petition 
has  been  filed,  in  any  united  registry,  or  at  any  snb- 
seqnent stage  of  the  proceedings  before  judgment, 
state  any  questions  arising  in  such  suit  or  other  pro* 
ceeding  in  a  special  case,  provided  it  be  signed  by  a 
barribter-atlaw,  and  the  parties,  after  signing  and 
filing  the  same  as  of  record  in  such  registry,  maj 
require  thereon  the  judgment  of  the  united  conrt  in 
which  the  suit  or  other  proceeding  shall  have  been 
instituted,  without  any  further  proceeding,  and  the 
judgment  of  such  court  shall  be  filed  in  the  united 
registry  as  of  record.  If  either  of  the  parties  be  dis- 
satisfied with  snch  judgment,  he  may  appeal  there- 
from to  tbe  Provincial  Court. 

34.  If  all  the  parties  to  any  suit  or  proceeding  in  a 
cause  or  matter  ecclesiastical  be  desirous  to  have  sach 
a  suit  or  proceeding  argued  before  the  Archbishop  of 
Armagh  or  his  Vicar-General  in  Dublin,  the  Arch- 
bishop of  Arm<igh  may  direct  the  same  to  be  argued 
accordingly,  and  the  Archbishop  of  Armagh  or  his 
Vicar-Geueral  shall  have  and  exercise  the  same  rights 
and  power*  in  respect  of  such  suit  or  proceeding  as  ho 
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would  have  had  or  might  have  exercised  io  the  pro- 
viDce  of  Armagh. 

35.  It  shall  not  be  oecesaary  to  hold  a  Coart  for 
the  hearing  of  any  cause  arising  oat  of  a  petition  for 
the  granting  of  a  facnltj,  unless  within  fonrteen  days 
after  the  retnm  of  the  neoeesary  citation  a  decree  on 
such  petition,  or  notice  of  opposition  to  the  granting 
of  such  faculty  to  be  made  at  such  Court,  shall  be  filed 
in  the  legbtry  by  some  person  entitled  to  appear  in 
such  caose,  and  foiling  such  notice  the  faculty  may  be 
israed  as  if  such  Court  had  been  held  and  no  appear- 
ance made. 

36.  Every  instrument  prepared  in  the  ecclesiastical 
registry  which  shall  be  executed  by  the  bishop 
shall  be  executed  in  duplicate,  one  copy  whereof 
shall  be  giren  to  the  party  entitled  to  receive  the 
same,  and  the  other  copy  shall  be  returned  by  the 
bishop  to  the  registrar  of  the  reg'istry,  to  be  by  him 
filed  as  of  record;  provided  that  where  there  be  no 
party  entitled  to  receive  such  copy,  and  it  be  only  re- 
qnisite  to  file  such  instrument  in  the  regbtry,  such 
instrnment  shall  not  be  executed  in  duplicate. 

PART  V. 

EVIBKNCE. 

37«  In  all  suits  or  othor  proceedings  before  a  Pro- 
vincial or  United  Court  the  evidence  shall  be  given, 
save  as  herein- after  provided,  viva  voce  in  open  Court, 
and  upon  oath. 

38.  Notes  of  such  evidence  shall  be  taken  down  in 
writing  by  the  vicar-general  of  the  province  or  of  the 
united  court,  as  the  case  may  be,  or  by  the  registrar, 
or  by  such  other  person  and  in  such  manner  as  such 
vjcar-ganeral  or  as  the  rules  and  orders  shall  direct. 

39»  A  note  of  any  judgment  that  may  be  given  by 
the  Court  as  to  any  question  of  law  arising  before  the 
hearing  of  any  suit  or  other  proceeding,  or  as  to  the 
admls»bility  of  any  evidence,  shall  be  made  and  signed 
by  the  vicar -geneial  who  presides  at  such  hearing  or 
judgment. 

40.  The  Conrt  in  any  suit  or  other  proceeding  may, 
if  requested  by  any  of  the  litigant  parties,  in  open 
court,  at  the  commencement  of  the  trial,  appoint  a 
shorthand  writer,  or,  if  needed,  more  than  one,  or  a 
reporter,  or,  if  needed,  more  than  one,  who  shall  be 
sworn  fkith^lly  to  report  the  evidence  at  such  trial  in 
such  manner  as  shall  be  directed  by  the  rules  and 
orders,  and  the  payment  of  such  shorthand  writer  or 
reporter  shall  be  paid  by  the  parties  making  the  appli- 
cation ;  and  such  reporter  shall  be  dbposed  of  in  such 
manner  as  shall  be  directed  by  the  rules  and  orders. 

41.  If  in  the  Provincial  Court  of  Armagh  or  of 
Dublirij  or  in  any  united  court,  or  in  any  provincial  or 
united  registry,  any  person,  wilfully  give  false  evidence 
npon  oath,  he  shall  be  deemed  guilty  of  perjury. 

42.  Any  provincial  or  united  court  may  require  and 
enforce  the  attendance  of  any  witness  before  itself  in 
any  snit  or  other  proceeding,  and  also  the  piodoction 
of  any  deeds,  evidences,  books,  or  writings,  by  any 
order,  to  be  issued  in  such  and  the  same  form,  or  as 
nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena 
ad  testificandum  or  of  subpoena  duces  tecum  is  now 
iaioed  and  enforced  in  the  superior  courts;  and  every 
person  disobeying  such  order  shall  bo  con;>idered  as 


in  contempt  of  the  Court,  and  may  be  punbhed  ac- 
cordingly. 

43.  In  any  suit  or  proceeding  in  a  provincial  or 
united  court,  if  the  Court  be  satisfied,  by  affidavit  or 
otherwise,  that  from  illness,  age,  or  infirmity  any  per* 
son  whose  testimony  is  required  cannot  attend  and 
give  evidence  in  person  at  the  trial,  it  may,  if  it 
appear  to  be  necessary  for  the  ends  of  justice,  issue 
a  commission  for  the  examination  of  such  witnesses 
on  oath,  upon  interrogatories  or  otherwise,  or,  if  the 
witness  be  within  the  jurisdiction  of  the  Court,  order 
the  examination  of  such  witness  upon  oath,  npon  in« 
terrogatories  or  otherwise,  before  any  officer  or  person 
to  be  named  in  such  order  for  the  purpose,  and  all  the 
powers  given  to  the  superior  courts  by  any  Act  now 
in  force  for  enabling  such  courts  to  issue  commissions 
and  give  orders  for  the  examination  of  witnesses  in 
actions  depending  in  such  courts,  and  to  enforce  such 
examination,  and  all  the  provisions  of  any  Acts  for 
enforcing  or  otherwise  applicable  to  such  examination, 
and  to  the  witnesses  examined,  shall,  subject  to  the 
rules  and  orders,  extend  and  be  applicable  to  every 
provincial  and  united  court,  and  to  the  examination  of 
witnesses  under  the  commission  and  orders  of  such 
court,  and  to  the  witnesses  examined,  as  if  such  court 
was  one  of  the  superior  courts,  and  the  matter  before 
it  was  an  action  pending  in  such  court. 

PART  VL 

JUDGXXNTd. 

44.  Every  judgment  pronounced  by  the  vicars-ge- 
neral of  the  provincial  and  united  courts  shall  be  in 
writing. 

45.  When  the  Court  shall  have  signed  its  judg- 
ment or  sentence  the  same  shall  be  filed  as  of  record 
in  the  registry  of  the  province,  or  diocese. 

46.  The  judgment,  with  the  reasons  thereof,  of  any 
provincial  or  united  conrt  m  any  suit  or  other  proceed- 
ing, except  in  cases  of  crime  and  immorality,  need  not 
be  delivered  in  open  court,  but  shall  in  every  case  be 
filed  in  the  registry. 

47*  Copy  of  every  such  judgment  shall  in  every 
case  be  taansmitted  by  the  registrar  in  the  mode  pre- 
scribed by  the  rules  and  orders  to  each  of  the  parties 
upon  the  record  within  three  days  after  the  filing  of 
such  judgment  in  the  registry. 

48.  The  registrar  shall,  within  twenty  one  days 
after  the  filing  in  the  registry  of  any  judgment  of  a 
provincial  court,  and  of  any  judgment  or  opinion  pro- 
nounced thereon  by  the  final  Court  of  Appeal  in  re- 
spect of  matters  concerning  the  doctrine,  worship,  dis- 
cipline, or  government  of  the  church,  cause  printed 
copies  of  such  judgment  or  opinion  to  be  transmitted 
to  each  of  the  archbishops  and  bishops  of  the  church 
holding  sees  in  England  and  Ireland^  to  the  Lord  Chan- 
cellor of  Oreat  Britain^  to  the  Lord  Chancellor  of  Ire- 
land^  and  to  such  other  persons  as  shall  be  directed 
by  the  rules  and  orders. 

PART  VII. 

Enfobcemsnt  of  the  Process  of  the  PROviNcrAL 
AND  Unfi'ed  Courts. 

49.  Any  citation  or  notice  issuing  out  of  any  pro- 
vincial or  united  court  may  be  personally  served  upon 
the  party  to  be  efiected  thereby  in  any  part  of  Great  ^ 
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Britim  and  Irdand,  and  the  Isles  of  Mctn^  Qwrnuy^ 
Jersey^  Sark^  and  Aldemey, 

60.  Summonses  and  other  process  issuing  ont  of 
the  provincial  or  united  court  shall  be  sealed  or  stamped 
with  the  seal  of  the  court,  and  signed  by  the  ^car- 
general  of  the  proWnoe  or  united  court;  and  if  anj 
person  forge  such  seal  or  signature,  summons  or  other 
process^  or  serve  or  enforce  any  such  summons  or  pro* 
cess,  knowmg  the  same  to  be  forged,  or  deliver  or 
cause  to  be  delivered  to  any  person  any  paper  falsely 
purporting  to  be  a  copy  of  any  summons  or  other  pro- 
cess of  the  court,  knowing  the  same  to  be  false,  or 
wilfully  act  under  any  ftlse  colour  or  pretence  of  the 
process  of  the  court,  he  shall  be  guilty  of  felony,  and 
shall  upon  conviction  be  liable  to  imprisonment  for  any 
term  not  exceeding  three  years,  with  or  without  hard 
labour. 

61.  Any  provindal  or  united  court  may  enferoe  its 
orders,  decrees,  and  judgments  in  such  manner  as  may 
be  directed  by  the  rules  and  orders:  and  in  the  case 
of  any  order,  decree,  or  judgment  being  pronounced 
agidnst  any  person  holding  any  preferment,  the  same 
may  be  enforced  by  means  of  a  sequestration  of  such 
preferment,  subject  to  the  regulations  to  be  made  by 
the  rules  and  orders. 

PART  VIII. 
PiucnnoNEBfl. 

62.  A  party  to  any  suit  or  other  proceeding  in  a 
provindal  or  united  court,  or,  if  retained  on  behalf  of 
either  party,  seijeant-at-law  and  barrister-at-law,  may 
appear  and  practise  in  the  provincial  and  umted  courts, 
with  all  the  rights  and  privileges  that  they  possess  in 
the  superior  courts. 

63.  Proctors  may  practise  as  heretofore  in  the  pro- 
vindal and  united  courts,  and  attoraies  and  solidtors 
shall  have  the  same  rights  and  privileges  as  proctors 
in  sndi  courts,  and  the  laws  and  statutes  oonoeming 
proctorSi  attomies,  and  solidtors,  shall  extend  to  proc- 
tors, attomies,  and  solidtors  practising  under  this  Act. 

PART  IX. 
PnovmcuL  and  Diocuah  Vigabs-OxmeraLi 

ReGIBTBARS,  AMD  OIHXB  OFRCIBfl. 

64.  Ifo  person  shall  be  qualified  for  tbe  office  of 
vicar-general  of  the  provincial  courts  of  Armagh  or 
Dublin  unless  he  be  one  of  her  Majesty's  seijeants  or 
one  of  her  Majesty's  counsel  or  a  practising  barrister 
of  fifteen  years  standing  at  the  Irish  bar, 

66,  In  cas>e  of  the  illness  or  incapadty  to  act  of 
any  vicar-general  of  the  provinces  of  Armagh  or 
Dvbkn^  a  statement  of  the  circumstances  whereof  shall 
be  by  the  registrar  filed  as  of  record  in  the  registry 
belonging  to  tbe  province  of  which  he  is  vicar-gene- 
ral,  the  archbishop  of  snch  province  may  appoint 
under  his  archlepiscopal  seal,  which  appointment  shall 
be  t^  the  registrar  filed  as  of  record  in  the  registry  of 
such  archbishop,  one  of  her  Majesty's  seijeants  or  one 
of  her  Majesty's  counsel,  or  a  practishig  barrister  of 
fifteen  years  standing  at  the  Irish  bar^  to  act  as  vicar- 
geueral  for  the  province  of  Armagh  or  DubUn,  as  the 
case  may  be,  during  the  illness  or  incapacity  to  act  of 
the  vicar-general;  and  every  seijeant,  counsel,  or  bar- 
rister so  appointed  shall,  during  his  appointment  have 
all'the  powers,  privileges,  and  protections  and  perform 


all  the  duties  of  the  vicar-general  for  whom  he  b  ap" 
pointed  to  act;  and  such  depnty  vicar^genenl  sbali  be 
pud  by  such  vicar-general  such  sum  of  money  or  pro- 
portion of  fees  or  salary,  by  way  of  salaiyor  albw- 
ance,  not  exceeding  two-thirds  of  the  fees  or  sslaiy  re- 
ceived by  such  vicar-general  for  his  own  use,  as  dial! 
be  fixed  by  the  archbdiop  of  Armagh  or  the  arch- 
bishop of  Z>uMm,  as  the  case  may  be,  naderhisaiehie- 
piscopal  seal 

66.  After  the  passing  of  thb  Act  no  person  shall 
be  appointed  to  the  office  of  the  vica^geaeraI  for  anj 
united  diocese  unless  he  has  previously  been  a  practis- 
ing barrister  of  six  years  standing  at  the  /ruft  bar; 
but  nothing  herdn  contained  shall  disquafily  any  pe^ 
son  holding  the  office  of  vicar-general  before  the  pass- 
ing of  this  Act  from  continiung  to  hold  soch  offics 
under  this  Act  by  reason  of  his  not  baring  been  a 
practidng  barrister  of  six  years  atandmg. 

67.  In  case  of  the  illness  or  incapadty  to  act  of  any 
vicar-general  of  a  united  diocese,  a  statement  of  tbe 
circumstances  whereof  shall  be  filed  as  of  leoord  io 
the  united  registry  belonging  to  the  united  diocese  of 
which  he  is  vicar-general,  the  bishop  having  power 
over  such  united  diocese  may  appoint  under  his  epis- 
copal seal,  which  appointment  shall  be  by  the  registiv 
of  such  united  diocese  filed  as  of  record,  a  practising 
barrister  of  six  years  standing  at  the  Irish  bar  to  act 
as  vicar-general  for  such  united  diocese  during  sodi 
illness  or  incapacity;  and  every  barrister  so  appointed 
shall,  during  his  appointment,  ha^e  all  the  powers, 
privileges,  and  protections,  and  perform  all  the  dodes 
of  the  vioaivgeneral  for  whom  he  is  appointed  to  act; 
and  snch  deputy  vicar-general  so  appointed  shall  be 
paid  by  such  vicar-general  such  sum  of  money  or  pro- 
portion of  fees  by  way  of  sahiry  or  allowance,  not 
exceeding  two-thirds  of  the  fees  recdved  by  sach 
vicar-general  for  his  own  use,  as  shall  be  fixed  by  the 
said  bishop  under  his  episcopal  seal 

68.  Every  ricar-general  shall  hold  his  office  doriog 
good  behaviour. 

69.  Every  vicar-general  shall,  before  entering  opoo 
the  duties  of  his  office,  take  an  oath  before  any  arch- 
bishop or  bishop  of  the  United  Church  of  Engkmdm 
Ireland,  or  any  one  of  the  judges  of  the  superior 
courts,  who  is  hereby  adthorised  to  admimster  it, 
which  oath  shall  be  in  the  followmg  form;  that  is  to 
say, 

*JA.B.  do  solemnly  swear,  that  I  am  a  member  of 
X    the  United  Church  of  England  and  Irdand,  aod 
that  I  wiU  faithfoUy  and  to  the  best  of  my  ability  ex- 
ecute the  office  of  vicar-general  within  the  province  of 
for  diocese  of  as  As  ease  may  mJ 

without  fear,  favour,  affi^cdon,  or  malice. 

*  So  help  me  GOD.' 
60.  Every  barrister  appointed  to  act  as  a  depn^ 
vicar-general  of  a  provmee  or  united  diocese  shall,  be- 
fore entering  upon  the  duties  of  his  office,  ^\^ 
oath  before  any  archbishop  or  bishop  of  the  said  umted 
church,  or  any  one  of  the  judges  of  the  superior  conrts, 
who  is  hereby  authorised  to  administer  it;  that  is  to 
say,  - 

^i  A.  B.  do  solemnly  swear,  that  I  am  a  member  of 
1  the  United  Church  of  England  and  Ireland,  and 
that  I  will  faithfully  and  to  the  best  of  my  aUhty  ex- 
ecute the  office  of  depnty  vicar-general  within  the  pro- 
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vioce  of  [or  diocefie  of  as  the  case 

nay  be]  withoot  fear,  favour,  affecti  on,  or  malice. 

'  So  help  me  GOD. 

61.  If  any  proyiodal  or  diocesan  near-general  shall 

cease  to  be  a  member  of  the  Church  his  ofiBce  shall 

ipn  facto  become  Toid,  as  in  the  case  of  a  vacancj  in 

the  office  caused  by  death,  and  a  successor  shall  be  ap- 


62.  Eyerj  registrar  of  a  provincial  or  united  re- 
gidt7  hereinafter  to  be  appointed  shall  perform  the 
daties  of  his  office  in  person,  and  shall  not  appoint  a 
depaty  registrar  to  perform  such  duties;  but  nothing 
herein  contained  shall  disqualify  any  person  holding 
the  office  of  registrar  at  the  time  of  the  passing  of  this 
Act  from  discharging,  under  the  provisions  of  this 
Act,  the  duties  of  a  registrar  by  deputy;  provided 
that  no  such  last-mentioned  registrar  shall  after  the 
passmg  of  this  Act  appoint  any  deputy,  unless  it  be 
with  the  written  consent  of  the  bishop  of  the  diocese 
within  which  such  registry  is  situated. 

63.  Provided  that  in  the  case  of  the  illness  or  ab- 
sence of  any  registrar  of  a  united  registry,  a  state- 
ment of  the  drcumstances  whereof  shall  be  filed  as  of 
record  m  the  registry  of  which  he  is  registrar,  the 
archbishop  or  bishop  having  power  over  such  registry 
may  appoint  under  his  archiepiscopal  or  episcopal  seal, 
which  appointment  shall  be  filed  in  such  as  of  record, 
a  qaalified  person  to  act  as  registrar  during  the  illness 
or  absence  of  such  registrar;  and  every  person  so  ap- 
pointed during  the  time  for  which  he  shall  be  so  ap- 
pointed to  act  shall,  subject  to  the  rules  and  orders, 
have  all  the  powers,  privileges,  and  protections  and 
perform  all  the  duties  of  the  registrar  for  whom  he  is 
appomted  to  act;  and  such  deputy  registrar  shall  be 
paid  by  such  registrar  such  sum  of  money  by  way  of 
allowance  as  shall  be  fixed  under  the  archiepiscopal  or 
episcopal  seal  of  the  archbishop  or  bbhop  having 
power  over  the  registry  of  such  registrar. 

64.  It  shall  not  be  lawful  for  any  judge,  officer,  or 
other  person  appointed,  employeil,  or  retained  under 
the  provisions  of  this  Act  to  receive  any  gratuity  for 
his  own  use  or  profit 

65.  If  any  registrar,  officer,  or  other  person  be- 
longing to  any  provincial  court,  united  court,  or  united 
registry,  acting  under  pretence  of  the  jurisdiction  of 
the  court  or  of  this  Act,  be  charged  with  extortion  or 
misconduct,  or  with  not  duly  paying  or  accounting  ibr 
money  levied  by  him  under  this  Act,  the  vicar-general 
of  the  province  or  of  a  united  diocese  may  publicly  in- 
qoire  mto  such  matter  upon  oath,  and  may  summon 
and  enforce  the  attendance  of  all  necessary  parties,  in 
sQch  manner  as  shall  be  directed  by  the  rules  and 
orders,  and  may  make  such  order  thereupon,  subject 
to  the  written  confirmation  of  the  bishop  endorsed 
upon  such  orders,  as  such  vicar-general  may  deem  pro- 
per for  the  repayment  of  the  money  so  extorted,  or 
for  the  due  payment  of  money  so  levied  as  afore- 
said, and  for  the  payment  of  damages  and  costs:  all 
sach  orders  and  proceedings  shall  be  forthwith  trans- 
mitted to  the  provincial  registry  and  filed  as  of  record- 
and  every  such  officer  and  other  person  convicted  of 
such  extortion  or  misconduct  shall  be  for  ever  hicapa- 
ble  of  being. employed  under  thb  Act:  the  said  arch- 
bishops may,  if  they  think  fit,  before  this  Act  comes 
into  operation,  make  and  issue  rules  and  orders  din^ct- 


ing  the  registrars  and  deputy  registrars  or  other  offi- 
cers of  all  or  any  of  the  provincial  and  diocesan  regis- 
tries to  make  such  returns,  and  to  do  such  other  acts, 
as  may  in  their  opinion  be  required  for  bringing  the 
provisions  of  this  Act  mto  operation;  and  any  registrar, 
deputy  registrar,  or  other  officer  disobeying  such  rules 
and  orders  may  by  the  said  archbishops  be  suspended 
from  his  office  of  registrar,  deputy  registrar,  or  other 
officer,  as  the  case  may  be,  until  he  shall  have  obeyed 
such  rules  and  orders. 

PART  X, 

RiSBRVAIION    OF  XZISTINa    BlQHTS. 

66.  Nothmg  m  this  Act  contained  shall  be  deemed, 
construed,  or  taken  to  derogate  from,  diminish,  preju- 
dice, alter,  or  affect,  otherwise  than  is  expressly  pro- 
vided, any  jurisdiction  already  vested  in  or  belonging 
to  any  arohbishop  or  bishop  or  vicar-general  onder  or 
by  virtue  of  any  statute,  canon,  or  usage. 

67*  This  Act  shall  not  interfere  with  the  jurisdic- 
tion of  any  archbishop,  bishop,  ardideaoon,  or  other 
ecdeuastiod  person  as  to  holding  visitations,  or  doing 
any  act  or  exercismg  any  jurisdiction  which  he  may  al 
present  do  or  exercise  at  visitations. 

68.  Subject  to  the  rules  and  orders,  nothing  in  this 
Act  contained  shall  affi^ct  the  power  of  any  provincial 
or  diocesan  vicar-general  of  a  united  diocese  to  appoini 
surrogates,  as  heretofore,  or  to  affisct  the  power  of  any 
person  heretofore  appointed. 

69*  All  suits  and  proceedings  in  causes  or  matters 
ecclesiastical  which  at  the  time  when  this  Act  comen 
into  operation  shall  be  pending  in  any  ecdesiastioal 
court  in  Ireland  which  by  this  Act  shall  be  united  to 
any  other  ecclesiastical  court  shall  be  transferred  to^ 
dealt  with,  ukK  decided  by  the  Co^urt  to  and  with  iHiich 
such  ecclesiastical  court  shall  be  united  by  this  Act  as 
if  the  same  had  orighiated  therein;  and  all  suits  or 
other  proceedings  which  at  the  time  of  this  Act  coming 
into  operation  shall  be  dependmg  before  the  Queen  in 
her  High  Court  of  Chancery  shall  be  dealt  with  and 
decided  as  if  this  Act  had  not  been  passed. 

70.  If  any  cause  or  matter  ecclesiastical  which 
would  under  thb  Act  be  transferred  to  a  nnited  court 
shall  have  been  heard  before  any  vicar-general  having 
jurisdiction  m  relation  to  such  cause  or  matter,  and  be 
then  standing  for  judgment,  such  vicar-genend  may, 
at  any  time  within  six  weeks  after  this  Act  comes  into 
operation,  give  or  transmit  to  the  re^pstrar  of  the 
united  court  a  written  judgment  thereon,  and  a  decree 
or  order,  as  the  case  may  require,  shall  be  drawn  up 
by  the  registrar  of  the  united  court  in  pursuance  of 
such  judgment,  and  every  such  decree  or  order  shall 
have  the  same  force  and  e^  t  as  if  it  had  been  drawn 
up  in  pursuance  of  a  judgment  of  the  court  of  the  dio- 
cese of  which  he  had  been  the  vicar-general  on  the 
day  on  which  the  same  was  delivered  to  the  registrar, 
and  shall  be  subject  to  appeal  under  this  Act. 

71*  Any  decree  or  order  of  any  ecclesiastical  court 
which  shall  have  been  made  before  this  Act  comes  into 
operation  in  any  cause  or  matter  ecclesiastical  may  be 
enforced  or  otherwise  dealt  with  by  a  united  court  in 
the  same  way  as  if  it  had  been  originally  made  therein, 

PART  XL 

MisccLLANBons  Clattsbs. 
72.  For  the  purposes  of  this  Act  the  province  df  ail 
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archbishop  or  the  diocese  of  an  archbishop  or  bishop 
shall  be  taken  to  inclade  every  place  or  district,  ex- 
empt or  peculiar,  subject  to  the  authority  of  such 
archbishop  or  bishop  for  the  purposes  of  aa  Act  passed 
in  the  fifth  year  of  his  late  Majesty  King  George 
the  Fourth,  intituled  An  Act  to  consolidate  and 
amend  the  Laws  for  enforcing  the  Residence  of 
Spiritual  PeraoTts  on  their  Benefices,  to  restrain  Spiri- 
tual Persons  from  earring  on  Trade  or  Merchandise, 
and  for  the  Support  and  Maintenance  of  Stipendiary 
Curatesj  in  Ireland. 

73.  The  registrar  or  deputy  registrar  or  other 
officer  of  each  registry  which  shall  be  united  to  regis- 
try shall  transmit  to  the  nnited  registry,  at  such  time 
and  in  such  manner  as  may  be  directed  by  the  mles 
and  orders,  all  letters  patent,  records,  deeds,  processes, 
Acts,  proceedings,  compositions,  lists,  books,  marriage 
notice  books,  documents,  faculties,  licences,  consecra- 
tions, instmments  relating  to  pews  in  churches  or 
chapels,  or  to  the  bnilding  or  dilapidations  of  eccle* 
siastical  residences,  sequestrations,  or  any  other  in- 
strument or  document  now  in  such  diocesan  registry 
of  which  he  is  the  registrar  or  deputy  registrar. 

74.  If  any  person  steal  or  wilfnlly  def^,  destroy, 
or  injure  any  letters  patent,  records,  deeds,  processes, 
acts,  proceedings,  compositions,  lists,  books,  marriage 
notice  books,  documents,  faculties,  licences,  copsecra- 
tions,  instmments  relating  to  pews,  in  churches  or 
chapels,  or  to  the  building  or  dilapidations  of  eccle- 
siastical residences,  seqnestrations,  or  any  other  in- 
Btmment  or  document  filed  or  deposited  in  any  nnited 
registry,  he  shall  be  guilty  of  felony,  and  shall  upon 
conviction  be  liable  to  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without  hai^d  labour. 

75.  All  fees,  official  charges,  and  costs  for  business 
transacted  in  the  provincial  and  nnited  courts  and 
nnited  registries,  and  all  fees  and  documents  filed 
therein,  and  all  fees  payable  for  marriage  licences  and 
at  visitations,  and  all  fees  which  after  this  Act  comes 
into  operation  shall  become  due  and  payable  to  every 
vicar  general  of  a  provincial  court,  vicar-general  of  a 
united  court,  surrogate,  registrar,  and  apparitor,  shall, 
except  otherwise  directed  by  the  rules  and  orders,  be 
pud  to  the  several  registrars  of  the  nnited  registries, 
and  may  be  by  snch  registrars  recovered  before  the 
Ohurman  of  the  County  Quarter  Sessions  within 
whose  sircnit  the  office  of  the  registry  may  be  situated, 
or  may  be  recovered  by  them  as  such  fees  are  now  re- 
coverable. 

76.  The  acconnts  of  the  receipts  and  disbursements 
of  the  provincial  and  united  courts,  and  of  the  pro 
vincial  and  nnited  registries,  and  all  other  receipts  and 
disbursements  under  this  Act,  shall  be  audited  in  such 
manner  as  shall  be  directed  by  the  rules  and  orders; 
and  the  said  archbishops  shall  appoint  an  auditor  of 
such  accounts,  and  may  remove  such  auditor,  and  fix 
the  amount  to  be  paid  to  him  in  respect  of  every  such 
audit,  which  shall  be  defrayed  out  of  the  funds  at  the 
disposal  of  the  Ecclesiastical  Commissioners  for  Ire- 
land. 

77.  The  registrars  of  the  provindal  and  united  re- 
gistries shall  annually  make  and  send  a  report  to  the 
Lord  Lieutenant  in  council  of  the  business  transacted 
in  the  provincial  and  united  courts  and  in  the  provin- 
cial and  united  registries,  and  also  an  abstract  of  tlie 


receipts  and  disbursements  of  their  respective  courts 
and  registries  during  such  period. 

PART  XIL 

Appeals  fbok  the  Untfed  Courts  to  the 

PROVINGIilL  COUBTS. 

78.  In  any  suit  or  other  proceeding  before  a  united 
court  there  shall  be  no  appeal,  without  the  special 
leave  of  snch  court,  from  any  interlocutoxy  decree  or 
order  thereof  not  having  the  force  of  a  definitive  sen- 
tence, until  a  definitive  sentence  shall  have  been  pro- 
nounced thereon;  but  when  a  definitive  sentence  has 
been  pronounced,  any  party  appealing  therefrom  may 
also  appeal  from  snch  interlocutory  decree  or  order. 

79.  The  provincial  court  may  affirm,  modify,  or 
amend  the  decree  or  order  appealed  against,  or  make 
such  other  order  in  the  premises  as  it  thinks  just 

80.  Every  appeal  from  a  united  court  to  a  provin- 
cial court  shall  be  made  by  suing  out  letters  of  request 
from  the  bishop  to  the  provincial  .conrt,  having  an- 
nexed thereto  a  transcript  of  the  record  in  the  canse, 
the  proceeding  thereon,  the  documentary  evidence,  aoj 
decision  of  the  court  upon  any  question  of  law,  with 
the  notes  of  the  evidence,  and  uo  other  evidence  shall 
be  received  before  the  provincial  court. 

81.  In  any  suit  or  other  proceeding  there  shall  be 
no  appeal  from  a  provincial  court,  without  the  special 
leave  of  such  court,  from  any  interlocutory  decree  or 
order  thereof  not  having  the  force  of  a  definitive  sentence, 
until  a  definitive  sentence  shall  have  been  prononnced 
therein ;  but  when  any  definitive  sentence  has  been 
prononnced  either  in  a  provincial  or  a  diocesan  court, 
any  party  appealing  therefrom  may  also  appeal  from 
such  interiocutory  order  or  decree. 


CAP.  LV. 

An  Act  for  the  better  Regulation  of  Street  Mosic 
within  the  Metropolitan  Police  District 

[25th  July,  1864.] 


CAP,  LVL 

An  Act  for  granting  to  her  Majesty  certain  Sump 
Duties;  and  to  amend  the  Lavrs  relating  to  the  In- 
land Revenue.  [26th  July,  1864.] 

1.  19  O.  2,  c  37.    Be-assurances  of9tarv^\ 

may  lawfully  be  made.  On  termination  oj 
risk  and  proof  of  prior  assurance  dul^ 
stamped^  allowance  to  be  made  for  st^9 
duty  on  policy  of  re  assurance, 

2.  BiUs  of  exchange  payable  on  demand  od 
endorsed  abroad  to  be  deemed  foreign  hm- 

3.  Stamp  duties  on  letters  of  attorney  i^Jr  w 
receipt  of  dividends  or  interest  of  slodtg^ 
funds,  ^c 

4.  Stamp  duties  on  probates,  letters  of  adminis- 
tration,  and  inventories  to  extend  to  Brim 
ships  at  sea, 

5.  Probates,  ^c,  exempted  from  stamp  dutji 
where  the  effects  do  not  fxceed  £100. 

6.  &amp  duties  on  certain  licenses  to  be/orv^ 
future  excise  duties. 

7.  A  license  may  b^  granted  to  a  hawher  upon 
the  certifiecAe  required  by  law,  and  m-^  w 
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renewed  on  the  production  of  a  premue  I  mora  lawful  and  yalid  policy  or  policies  ekisting  at  the 
license,  time  of  making  'such  re-assnranoe,  and  duly  stamped 

8.  Brewers  licenses  to  expire  on  the  30th  qfSqh   for  denoting  Sie  fall  and  proper  doties  chargeable 

temher  in  each  year.  thereon,  it  shall  be  hiwfa]  for  the  sud  eommisaioiierB 

9.  Sects,  54  to  65  oj  7  ^  S  Viet,^  c  52,  and  to  midce  aUowance  for  the  stamp  daty  impressed  on 

so  much  of  sec  13  o^  3  j*  4  fT.  4,  c  68,  the  poliey  of  re-assnranoe  in  like  manner  as  in  the 
as  relates  to  brewers  in  Irelandj  repeated.       case  of  spoiled  stamps  on  policies  of  insurance  under  the 

1 0.  Extension  to  Ireland  of  certain  provisions  of  Act  passed  in  the  fifty-fourth  year  of  the  reign  of  King 

Acts  relating  to  brewers  in  Qreat  Britain,    George  the  Third,  chapter  one  hundred  ud  thurty- 

1 1.  Couch  frames  not  to  be  alUred  efi/sr  entry^   three;  and  the  seyeral  proylsions  of  the  said  Act,  so 

unless  upon  notice  to  supervisor,  far  as  thoy  are  appUcable  or  can  be  applied,  shall  be 

1 2.  Tobacco  licenses  taken  out  by  keepers  of  inns  obserred  and  put  in  force  with  respect  to  the  allow* 

in  Scotland  to  expire  on  the  same  dag  as  ance  of  the  stamps  on  the  said  policies  of  re*assuranee* 
licenses  taken  out  by  them  for  the  s(de  of  2.  Any  bill  of  exchange  payable  on  demand,  which 
excisedble  bquars,  shall  be  endorsed  out  of  the  United  Emgdom,  or  pur* 

13.  Tobiiacco  licenses  granted  to  persons  who  retail  port  to  be  so  endorsed,  wheresoever  the  same  may 

beer  not  to  be  consumed  on  premises  to  ex-  have  been  drawn,  shall,  for  the  purpose  of  charging 
pire  on  lOth  October  in  each  year,  the  stamp  duty  thereon,  be  deemed  to  be  a  foreign  bill 

14.  Auctioneers  not  to  deal  in  or  sdl  exciseable   of  exchange,  but  shall  be  chargable  with  the  same 

commodities  except  upon  licensed  premises,     amount  of  stamp  duty  as  an  inland  bill  of  exchange 

15.  Postage  stamps  may  be  received  in  payment   for  the  payment  of  money  otherwise  than  on  demand, 

oj  taxes  in  Scotland  and  Ireland,  according  to  the  amount  thereby  made  payable;  and 

16.  Persons  admitted  barristers  in  England  or   the  provluons,  regulations,  and  penalties  contained  in 

til  Irdand  may  be  admitted  in  the  other  the  fifth  section  of  the  Act  passed  in  the  seventeenth 
part  of  the  United  Kingdom  on  paymetU  and  eighteenth  years  of  her  Majesty's  reign,  chapter 
of  the  stamp  duty  o/  £10  only.  I  eighty -three,  shall  be  deemed  to  apply  to  any  such  bill 

17*  Parts  of  certain  stamp  duties  to  be  paid '  so  endorsed  or  purporting  to  be  endorsed  as  aforesaid 
direct  to  the  treasurer  oJ  King's  Inns^  Ire-  { as  if  the  same  were  a  bill  drawn  out  of  the  United 
landf  instead  of  into  the  Exchequer  as   Kingdom. 
heretofore,  I     3.  In  lieu  of  the  stamp  duties  now  payable  for  or 

18.  Provisions  of  former  Acts  to  apply  to  this   upon  any  letter  or  power  of  attorney  for  the  receipt  of 


i9. 


AcL 


Taxes  in  Scotland  may  he  paid  by  means  of 
Post-office  Orders, 

Be  it  enacted  by  the  Qneen's  most  excellent  Ma- 
jesty, bj  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same  as  follows: 

1.  '*  Whereas  an  Act  was  passed  in  the  nineteenth 
year  of  King  George  the  Second,  chapter  thirty-seven, 
intituled  *  An  Act  to  regulate  Ineuratice  on  Ships  be- 
longing to  the  Subjects  of  Great  Britain,  and  on  Mer- 
chandises or  Ejects  laden  thereon;'  and  by  section 
fonr  of  the  same  Act  it  is  prohibited  to  make  re-assu- 
rance except  in  the  cases  therein  mentioned:  and 
whereas  it  is  expedient  to  remove  such  restriction:'' 
be  it  enacted,  that  notwithstanding  anything  contained 
in  the  said  Act,  it  shall  be  lawful  to  make  re^^assurance 
upon  any  ship  or  vessel,  or  upon  any  goods,  mer- 
chandise, or  other  property  on  board  any  ship  or 
vessel,  or  upon  the  freight  of  any  ship  or  vessel,  or 
npon  any  other  interest  in  or  relating  to  any  ship  or 
vessel  which  may  lawfully  be  insured,  and  such  re-as- 
surances shall  be  deemed  to  be  the  assurance  of  in- 
terests which  may  lawfully  be  insured  within  the  mean- 
ing of  the  Acts  imposing  stamp  dnties  on  policies  of 
sea  insurance:  provided  always,  that  if  within  three 
calendar  months  next  after  the  termination  of  the  risk 
on  any  policy  or  re- assurance  application  shall  be  made 
to  the  Commissioners  of  Inland  Revenue,  and  it  shall 
be  proved  to  their  satisfaction  that  any  such  re-assur- 
ance as  aforesaid  has  been  made  on  the  same  property 
or  Interest  and  risk  which  shall  have  been  previously 
assured  to  the  same  or  some  greater  amoont  \f(y  on^ or 


dividends  or  interest  of  any  of  the  government  or  par- 
liamentary stocks  or  funds,  or  of  the  stocks  or  funds 
of  the  Secretary  of  State  in  council  of  /ndto,  or  of 
India  promissory  notes,  or  registered  promissory 
notes  the  interest  of  which  is  payable  by  bills  of  ex- 
change on  the  governments  of  India^  Madras^  and 
Bombay  respectively,  or  of  the  stoclu,  funds,  or  shares 
of  or  in  «ny  Joint  stock  company  or  other  company  or 
society  whose  stocks  or  funds  are  divided  into  shares 
and  transferable,  there  shall  be  charged  and  paid  for 
or  upon  such  letter  or  power  of  attorney  as  iJbresaid 
the  folk)wing  stamp  duties;  (that  is  to  sny): 

Wheie  such  letter  or  power  of  attorney  shall  be  for 

the  receipt  of  one  payment  only,  the  duty  of 

one  shilling. 
And  where  the  same  shall  be  for  continuous  receipt 

or  for  the  receipt  of  more  than  one  payment, 

the  duty  of  five  shilliDgs. 
4.  *  And  whereas  certain  tut  valorem  stamp  duties 
are  by  several  statutes  hi  that  behalf  granted  and  im- 
posed npon  or  in  respect  of  the  following  ia.*trameDts; 
(that  b  to  say): 

*  Probate  of  a  will  and  letters  of  adminbtration, 

with  or  without  a  will  annexed,  to  be  granted 
in  England  or  Ireland, 

*  lovotttory  to  be  exhibited  and  recorded  in  any 

commissary  court  m  Scotland  of.  the  estate 
and  effects  of  any  person  deceased." 
Be  it  enacted,  that  the  said  stamp  duties  shall  be 
charged  and  pud  in  respect  of  the  value  of  any  sthip  or 
any  share  of  a  ship  belonging  to  any  deceased  peiison 
which  shall  be  registered  at  any  port  in  the  United 
Kingdom,  notwithstanding  such  ship  at  the  time  of 
th^  death -of  the  testator  or  intestate  may  have  been 
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nt  sea  <Nr  ebewherB  <mt  of  the  United  Kingdom;  and 
for  the  pupoee  of  charging  the  said  dotiee,  such  ship 
shall  be  deemed  to  hare  been  at  the  time  Aforeeald  in 
the  port  at  whidi  ahe  majr  be  registerad. 

6«  No  stamp  daty  shall  be  chargeaUe  on  aaj  sach 
probate^  letten  of  administration,  or  inventory  as  afore- 
asid  in  any  ease  where  the  whole  estate  and  offsets  of 
the  deeeased  person  dymg  after  the  passmg  of  this 
Aet  (exdnsive  of  what  he  shall  have  been  possessed 
of  or  entitled  to  as  a  trastee  for  any  other  person  or 
porsonsy  and  not  beneficially),  shall  be  sworn  not  to 
exceed  and  shall  not  aetoally  exceed  in  valae  thesnm 
of  one  hundred  pounds. 

6.  'Whereas  it  is  expedient  that  the  duties  now 
payable  as  stamp  ^'nties  upon  tiM  licences  hereinafter 
mentioned  should  for  the  future  be  and  become  pay- 
able as  duties  of  excise;*  be  it  enacted,  that  on  and 
from  and  after  the  first  day  of  July  one  thousand 
eight  hundred  and  sixty -four  the  duties  now  payable 
by  law  upon  or  in  respect  of  the  licences  to  be  taken 
out  m  the  United  Kingdom  by  persons  carrying  on 
the  trades  and  businesses  hereinafter  mentioned,  as 
described  and  defined  by  the  several  statutes  relating 
to  such  licences  and  trades  or  businesses  respectively, 
(thai  is  to  say): 

Ai^nusere. 

Pawnbrokers. 

Dealers  in  gold  and  alver  plate. 

Owners,  proprietors,  makers,  and  compounders  of 
and  persons  uttering,  vending,  or  exposmg  to 
sale,  or  keepnig  ready  for  sale,  any  medicine 
liable  to  stamp  duty. 

Hawkers  and  pedbua. 

House  agents. 

Sellers  of  pUying  cards  (bemg  makers  thereof). 

And  sellers  of  playing  cards  (not  being  makers 
thereof). 
ShaU  respectively  be  denominated  and  be  deemed  to 
be  duties  of  excise,  and  the  said  licences  respectively 
shall  be  gnmted  by  such  officer  or  officers  of  the  Ex- 
i:a9^  and  shall  be  in  such  form  as  the  Gommissiooers 
of  Inland  Revenue  shall  direct  iu  that  behalf;  and  all 
powers  or  directions  granted  to  or  to  be  observed  by 
any  officer  of  stamps,  and  now  in  force,  contained  in 
any  Act  relating  to  the  said  duties  or  licences,  or  to 
the  said  trades  and  businesses,  or  any  of  them,  may  be 
azecnted  and  enfocoed  and  shall  be  observed  by  any 
.  officer  of  excise;  and  all  such  duties  and  all  fines, 
penalties,  and  forfeitures  imposed  by  any  Act  or  Acts 
of  ParUament  upon  any  person  who  shall  carry  on 
any  of  the  said  trades  or  businesses  without  bemg 
.  dnly  licenced,  or  who  shall  do  or  omit  to  do  any  act 
or  thing  m  any  manner  contrary  to  the  provisions  of 
any  Act  of  Parliament  relatmg  to  the  sakl  licences,  or 
to  the  said  duties,  or  any  of  them,  may  be  collected 
sued  for,  recovered,  levied,  mitigated,  paic^  and  ap- 
•pHed  by  the  same  means  and  methods,  and  in  like 
manner,  and  under  the  same  general  or  special  powera, 
prov!8ions,  regulations,  and  directions  as  to  appeal, 
and  in  all  other  respects  as  any  other  duties  of  exdse, 
or  any  fines,  penalties,  or  forfeitures,  are  directed  to 
be  collected,  sued  for,  recovered,  levied*  midgated, 
paid,  and  applied  under  any  Aet  rehiting  to-  the  excite 
'leventte,  as  well  as  by  the  means  and  methods  and  in 
^  the  manner  direetod^xhe  said  Act  of  Actit  reUtfaig 


to  the  said  duties  or  licences,  or  to  the  ssid  trades  or 
businesses,  and  in  force  at  the  time  of  the  paasing  of 
l^ia.AcL 

7.  Any  licence  to  a  hawker,  pedUur,  sad  petty  chap- 
man hi  Oreai  Britain  may  be  granted  by  any  autho- 
rised officer  of  excise  upon  the  person  applying  for  it 
prodndng  the  certificate  described  in  the  sixtii  section 
of  the  Act  pased  In  the  twenty-fourth  and  twenty-filtb 
years  of  the  reign  of  her  present  Majesty,  chapter 
twenty  one,  or  in  any  former  Act:  provided  always, 
that  it  shall  be  hiwful  to  grant  to  anyperson  who  shall 
have  taken  out  a  licence  as  a  hawker,  pedlar,  and 
petty  chapman  a  renewed  licence  upon  the  prodaction 
and  surrender  of  the  licence  last  previously  issued 
to  him  as  such  hawker,  pedfaur,  and  petty  chapman, 
and  without  the  production  of  any  further  or  other 
certificate,  so  long  as  he  shall  continue  to  renew  his 
licence  immediately  upon  the  expiration  thereof 

8.  All  licences  granted  to  brewers  of  beer  for  sale 
after  the  thirteenth  day  of  September  h  the  year  odc 
thousand  eight  hundred  and  sixty-four  shall  oontuue 
and  be  in  force  from  the  day  of  the  date  of  such 
licences  respectively  until  and  upon  the  ihhteenth  day 
ofSeptefnber  next  after  the  granting  thereof;  oo  which 
last-mentioned  day  all  such  licences  shall  expire. 

9*  *  Whereas  it  is  expedient  that  the  laws  rebuing 
to  brewers  of  beer  for  sale  should  be  made  nniform 
throughout  the  United  Kingdom;*  be  it  enacted,  that 
sections  fifty-four  to  sixty-five  inclusive  (rslatiDg  to 
brewers  of  beer  in  Irdavd)  of  the  Act  passed  in  the 
seventh  and  eighth  years  of  the  reign  of  King  Qeor^  the 
Fourth,  chapter  fifty-two,  and  so  much  of  section  thirteen 
of  the  Act  passed  in  the  thuid  and  fourth  yeard  of  therdgn 
of  King  WHliam  the  Fourth,  chaptersixty-eight,  as  pro- 
hibits any  brewer  fh>m  recdving  or  holding  a  licence 
to  sell  beer,  dder,  or  spirits  by  retail,  to  be  dmnk  or 
consumed  on  the  premises,  shall  be  and  the  same  are 
hereby  repealed,  except  as  to  anything  dene  or  onitted 
to  be  done,  or  as  to  any  penalty  or  forfeiture  which 
shall  respectively  have  been  incurred,  before  the  pass 
ing  of  this  Act. 

10«  Sections  two  and  three  of  the  Act  passed  in 
the  fifty-dxth  year  of  the  reign  of  King  fim^  the 
Third,  chapter  fifty-eight»  (as  amended  and  altered  bj 
section  twenty  of  the  Act  passed  m  the  twenty-fifth 
year  of  the  reign  of  her  present  Majesty,  chapter 
twenty-two),  and  sections  one,  two,  and  three  of  the 
Act  passed  in  the  first  and  second  years  of  the  r»gn 
of  King  Oei>rge  the  Fourth,  chapter  twenty-two,  and 
also  sections  fifteen  and  sixteen  of  the  Act  passed  io 
the  first  year  of  the  reign  of  King  WUUam  the  Foarth, 
chapter  fifty-one,  shall  extend  to  and  be  u  force  in 
IrJUmd^  and  shall  apply  to  brewers  of  beer  in  /rsM 
and  to  all  acts,  matters,  and  things  done  or  to  be  done 
in  Irdcmd,  hi  like  manner  as  at  the  time  of  the  pass- 
ing of  this  Act  the  sud  sections  of  the  several  Acts 
aforesaid  do  apply  to  the  like  acts,  matten,  and  things 
done  or  to  be  done  in  Oreat  Britain. 

1 K  <  And  whereas  by  an  Act  passed  ui  thefierentb 
and  eighth  years  of  the  reign  of  King  George  the 
Fourth  chapter  fifty  two,  couch  frames  to  be  nsed  by 
nudtsters  in  the  making  of  malt  are  required  to  be 
made  and  oonstmoted  in  the  manner  and  form  thereby 
praoibed,  and  it  is  fit  and  proper,  in  order  to  present 
liMd  jor  error  to  tim  gangii«  of  the  comor  9raiii,that 
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no  altentkm  should  be  made  in  snob  eooeh  frames 
wifhoot  previous  aotice  to  tlie  officers  of  excise;'  be 
it  enacted,  that  if  anj  alteration  shall  be  made  in  th^ 
dimenriims,  aiiCt  or  capacity  of  any  conch  fhune  in  th0 
malthoiise  of  any  malster  after  entry  thereof  made  b]^ 
him  with  tiie  officer  of  ezdse  withont  four  days  notic^ 
in  wilting  having  been  prerionsly  given  by  snch  maltr 
ster  of  the  intended  alteration  to  the  snpervisor  of  ex- 
cise of  the  distk^ict  in  which  snch  makhoose  is  tttnate^ 
themaltstershallforfint  the  sun  of  one  hundred  pounds, 
together  with  all  com- or  grain  found  in  the  said  coach 
firame. 

\%  *  And  whereas  licences  fi)r  the  sale  of  beer, 
spirits,  and  wine  in  inns  and  paUic-honses  licensed 
under  the  authority  of  justices  of  the  peace  in  Scoi- 
ItrnJ  expire  on  the  fifteenth  day  of  May  in  each  year, 
and  it  would  be  convenient  to  the  keepers  of  such  inos 
and  publio-houses  if  the  licences  to  deal  in  and  sell 
tobacco  and  snuff  therein  expired  on- the  sud  day  io 
stead  of  on  the  tenth  day  of  October  m  each  year  as 
now  provided  by  law:'  be  it  enacted,  that  all  licences 
to  deal  m  or  sell  tobacco  or  snuff,  which,  shall  be 
granted  after  the  passing  of  this  Act  to  the  keepers  of 
BOdh  inns  or  publio-houses  as  aforesaid,  shall  expire  on 
the  ftfteenth  day  of  May  next^  after  the  grantmg  of 
the  same;  and  every  such  last-mentioned  licence  as 
aforesaid  which  shaft  be  in  force  at  tiie  time  of  the 
passing  of  tUs  Act^  and  which  but  ibr  this  Aot  would 
expire  on  the  tenth  day  of  October  next,  shall  continue 
in  force  until  the  fifteenth  day  of  May^  one  thousand 
dght  hundred  and  ^xty-five,  provided  the  holder  of 
any  such  licence  shaU  on  or  befbre  the  eleventh  day 
of  October  next  pay  to  the  proper  collector  of  excise 
in  respect  of  the  continuance  of  such  licence  the  sum 
of  thiee  shillings,  the  payment  of  which  sum  shaU  be 
endorsed  by  such  collector  on- the  said  licence;  and  for 
the  purpose  of  ascertaiafng  the'  proportionate  amount 
of  du^  to  be  paid  in  respect  of  any  licence  to  deal  in 
or  sen  tobacco  or  snuff  which  shall  be  granted  after 
the  pasring  of  this  Act  to  any  person  intendmg  to 
keep  such  inn  or  publio-honse  as  aforesaid,  and  who 
shall  be  entitled  under  the  laws  of  excise  to  take  out 
such  licence  as  n  beginner  according  to  the  quarter  of 
the  year  in  whksh  such  licence  shall  be  tikea  oat, 
the  quarters  of  the  year  shall  be  deemed  to  ex- 
pire on  the  days  hereinafter  Bseutioned;  that  is  to  say, 
the  first  quarter  on  the  fifUenth  day  of  Augustj  the 
second  quarter  on  the  fifteenth  dqr  of  November^  the 
third  quarter  on  the  fifteenth  day  of  February^  and  the 
last  quarter  on  the  fifWeoth  day  of  M€^» 

18,  'And  whereas  by  the  twenty-fifth  section  of  an 
Act  passed  in  the  twenty-sixth  and  twenty-seventib 
years  of  her  Majesty's  reign,  chapter  thuly- three,  it)s 
enacted  that  licences  to  be  taken  out  for*  the  sale  of 
tobacco  or  snuff  by  innkeepers  or  persons  licenced  to 
sen  beer  to  be  consumed  upon  the  premises  after  the  fifth 
day  of  Jfdy  one  thousand  eight  hundred  and  sixty- 
three  should  exph*e  on  the  tenth  day  of  October  next 
after  thei  granting  thereof,  and  it  is  expedient  that 
such  licences  when  granted  to  persons  licenced  to  se)l 
beer  by  reUul  not  to  be  consumed  on  the  premises, 
under  an  Act  passed  in  the  finli  year  of  the  reign  of 
King  Wmiam  Ikn  Fourth,  chapter  sixly-fbar,  and 
other  Acts  fbr  the  amentoent  thereof,  should  also 
expire  on  the  said  laMnnemiOBed  Asf^  be  (t^eoacted^ 


that  all  licences  for  the  side  of  tobacco  or  snuff,  which 
after  the  pasnng  of  this  Act  shall  be  granted  to  per- 
sons lieenoed  to  sell  beer,  as  last  aforaMid,  shall  expire 
on  the  tenth  day  of  October  next  after  the  granting  of 
the  same. 

14.  'And  whereas  by  the  sixtii  sectioa  of  the  Act 
passed  in  the  eighth  year  of  her  ll^esty's  rsign, 
dinpter  fifteen,  it  is  enacted  that  mny  anctkmeer,  hav- 
mg  in  force  a  Hcenoe  on  which  the  dn^  under  the 
provisions  of  that  Act  has  been  paid,  may  selL  by  aoc* 
tion  any  property,  goods,  or  commodities  nientk>ned 
in  the  aM  section  withont  taldng  out  any  other  li- 
cenoe  in  such  respect:  And  whereas  persons  holding 
Ikences  as  auctioneers  do  under  cobnr  thereof  carry 
on  the  business  of  dealers  and  traders  in  commodities 
for  the  dealmg  in  and  selling  of  which  excise  licences 
are  by  law  .required  to  be  taken  out,  and  it  is  expe- 
dient to  alter  and  amend  the  hiw  in  this  respect: '  Be 
it  enacted,  that  no  licence  taken  out  by  any  person  to 
exerdse  or  cany  on  the  trade  or  business  of  an  anc- 
tioneer  shall  authoriae  such  person  to  deal  in  or  seD, 
either  on  his  own  account  or  for  his  own  benefit,  or 
on  account  of  or  fi>r  the  benefit  of  any  other  person, 
any  commodities  fi>r  the  dealing  in  or  selling  of  which 
an  excise  licence  is  required,  except  upon  premises  in 
respect  of  which  the  owner  of  such  commodities  shall 
have  taken  out  and  shall  have  in  force  at  the  tune  of 
the  sale  thereof  the  proper  excise  licence  for  the  sale 
of  such  commodities;  provided  that  any  snch  licensed 
auctioneer  may  sell  by  anction,  by  sample,  in  any 
town  or  place,  any  such  commodities  as  aforesaid,  if 
the  owner  thereof  shall  be  duly  licensed  for  the  sale 
of  such  commodities  in  the  saiM  town  or  place;  and 
provided  also,  that  the  Commisaioners  of  Inhmd  Bo- 
venue  may  m  their  discretbn  authoriae  any  licensed 
auctioneer  to  sell  any  snch  commodities  by  auction 
where  they  shall  be  satisfied  that  the  sud  commodi- 
ties are  the  proper^  of  a  private  person,  and  are  not 
sold  fbr  profit  or  by  way  of  trade;  and  if  any  person 
shall  sell  by  auction  any  such  commodities  contrary 
to  or  otherwise  than  as  allowed  by  this  section,  hie 
shall  incur  the  penalties  imposed  upon  persons  dealing 
m  or  selling  snch  commodities  without  the  exdae  li- 
oenoss  requured  by  law. 

15.  It  shall  be  htwful  for  the  Lords  Oommissiooers 
of  her  Mi^esty's  Treasury,  if  they  shall  see  fit,  and 
under  such  regulations,  conditions^  and  limitatiens  as 
they  shall  think  proper,  to  anthoruu  and  direct  the 
Oommissioners  of  Inland  Revenue  and  their  offioers 
to  receive  postacce  stamps  as  and  for  payment  of  the 
respective  taxes  of  hmd  tax  and  aaseeaed  taxjoi  and 
inoome  tax,  or  any  of  them,  which  may  become  due 
orpatjwblehi  SoaUand  or  Ldand;  and,  under  such 
regulations  as  afoiesald,  such  postage  stamps  shall  be 
delivered  over  to  the  Poslmaster-Qeneral  or  his  on- 
cers, and  the  amount  or  value  thereof  be  pmd  out  of 
the  revenue  of  the  post  office  to  the  inland  revoofie, 
and  aocounted  for  as  monies  arising  fromibesaid 


16.  *  Whereas  the  stamp  duty  chargeable  on  the 
admission  of  any  person  to  the  degree  of  barrister  at- 
law  in  either  of  the  inns  of  cosrt  in  England  is  fifty 
pounds,  and  the  stamp  duty  chargeable  on  the  admis- 
sion of  any  person  to  the  like  degree,  io  tho  Jop's 
)if  OottPt  hi  Ireland  is  also  fifty  pf^nnda^  batxiCtiie 
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latter  snm  ten  pounds  is  payable  4o  the  treasarer  of 
the  society  of  King'*8  Inna^  to  be  applied  as  the  so- 
ciety may  direct: '  Be  it  enacted,  that  where  any  per- 
son doly  admitted  to  the  said  degree  in  Irdand^  and 
having  pud  the  foil  stamp  daty  chargeable  thereon, 
shall  be  admitted  as  aforesaid  in  England,  his  latter 
admission  shsB  be  chargeable  with  the  stamp  duty  of 
ten  pounds  only  for  the  use  of  her  Majesty's  revenue; 
and  where  any  person  duly  admitted  to  the  said  de- 
gree in  Englandj  and  having  paid  the  fall  stamp  duty 
chargeable  thereon,  shall  be  admitted  as  aforesaid  in 
Irtland^  his  latter  admission  shall  be  chargeable  with 
the  stamp  duty  of  ten  pounds  only  ibr  the  use  of  the 
said  society  of  King^a  Inns^  to  be  paid  over  to  the 
treasurer  of  the  said  society,  and  applied  as  directed 
or  authorised  by  the  statutes  in  that  behalf. 

17«  *'  Whereas  by  an  Act  passed  in  the  fifth  and 
sixth  years  of  the  reign  of  her  present  Majesty,  chap- 
ter eighty-two*  and  the  several  Acts  continuing  and 
confirming  the  same,  the  ^receiver-general  of  stamp 
duties  b  required  to  pay  parts  of  certain  stamp  duties 
in  the  said  first<recited  Act  mentioned  at  the  receipt 
of  her  Majesty  Exchequer  in  Irdandy  and  the  Com- 
missioners of  her  Majesty's  Treasury  for  the  time 
being  are  directed  to  pay  the  same  to  the  treasurer  of 
the  society  of  King^a  Inns: '  Be  it  enacted,  that  the 
said  receiver  general  shall  pay  the  same  to  the  said 
treasurer  insteiul  of  to  the  receipt  of  her  Majesty's  Ex- 
chequer in  Ireland  as  directed  by  the  said  Acts  to  be 
applied  as  in  the  said  Acts  mentioned. 

18.  All  the  powers,  provisions,  clauses,  regulations, 
forfeitures,  pains,  and  penalties  contamed  in  or  im- 
posed by  any  Act  or  Acts  relating  to  any  duties  of 
the  same  kind  or  description  as  the  several  rates  or 
duties  granted  by  this  Act  respectively,  and  in  force 
«t  the  time  of  the  passing  of  this  Act,  and  not  hereby 
expressly  repealed,  shall  respectively  be  in  full  foree 
and  effect  with  respei  t  to  the  said  rates  and  duties  by 
this  Act  granted  respectively,  so  for  as  the  same  are 
or  shall  be  applicable,  in  all  cases  not  hereby  expressly 
provided  for,  and  shall  be  observed,  applied,  enforced, 
aud  put  in  execution  for  and  in  the  raising,  levying, 
collecting,  and  securing  of  the  said  last  mention^ 
rates  and  duties,  and  otherwise  in  relation  thereto,  so 
for  as  the  same  shall  not  be  superseded  by  and  shall 
be  consistent  with  the  express  provisions  of  this  Act, 
as  folly  and  effectually  to  all  intents  and  purposes  as 
if  the  same  had  been  herein  repeated  and  specially 
enacted,  mutaiis  mutandis^  with  reference  to  the  rates 
and  duties  by  this  Act  granted  respectively. 

19.  When  any  person  liable  to  the  payment  of  any 
of  the  duties  of  land  tax,  assessed  taxes,  or  income 
tax  in  Scotland  shall  have  received  the  accustomed 
notice  thereof,  it  shall  be  lawful  for  him,  withm  twen- 
ty-one days  after  receiving  such  notice,  to  produce 
the  same  at  any  money  order  office  of  the  general 
post  office  in  Sootiand^  and  pay  to  the  postmaster 
there  the  sum  payable  according  to  such  notice,  and 
thereupon  the  said  postmaster  shall  deliver  to  him  a 
post  office  order  payable  at  the  general  post  office  in 
London  to  the  Receiver-General  of  Inland  Bevenue 
for  the  said  sum,  less  the  commission  for  such  order, 
which  order  such  person  shall  forthwith  transmit  to 
the  collector  at  the  office  for  receipt  in  a  letter  pre- 
paid by  being  duly  stamped  with  the  proper  postage 


stamp  or  stamps,  specifying  the  particalarsof  thepay 
ment  in  such  form  as  i«hall  be  provided  by  the  Oom- 
misttoners  of  Inland  Revenue  for  that  purpose,  and 
delivered  to  the  said  person  along  with  the  s^  oidar; 
and  upon  the  receipt  of  the  sud  order  and  letter,  with 
the  particulars  and  in  the  form  aforesaid,  the  collector 
shall  credit  the  person  named  in  the  said  letter  with 
the  amount  spedfied  in  the  said  order,  and  with  tiie 
said  commission,  in  like  manner  as  if  the  same  had 
been  paid  to  the  collector  in  cash. 

CAP.  LVIL 
An  Act  to  make  Provision  respecting  the  Aoquisitioa 
of  lands  required  by  the  Admiralty  for  the  Public 
Service,  and  respecting  the  Use  and  Disposition 
thereof  and  the  execution  of  works  thereon. 

[25th  Jtii^  1864.] 
Sec.  1.  ShaH  tide. 

2.  Interprdation  ofterma.'] 

3.  Poufer  to  AdnuraUy  to  fake  kmda  by  agree- 

ment. 

4.  Incorporation  oj  Lands  Claiuea  Acta^  axotpl 

prooiaiona  giving  eompulaory  poweray  ^ 
6.  Incorporation  qf  Laauia  Oiuiaea  Acta  vfiA 
Special  Acta, 

6.  Power  to  Admiral^  to  withdraw  notice  fir 

pitrchaee  toithi^  limited  time. 

7.  Incorporation  of  BaUuKijfadauaea  Acta  ca 

to  correction  ofarrora^  4^  in  booha  oj  rtfi 
rence^^ 

8.  Limit  of  time  for  eompulaory  purduuea, 

9.  Landa  to  veat  in  Lords  ofAdmindtift  ^c  for 

the  time  being. 

10.  Power  ofmanagementy  ^c.  of  landa. 

1 1.  Actiona  and  euita  by  and  againat  Admiralty 

aato  landa. 

12.  Aatorecovergofpoeeeeaionqf  land  in  Eng- 

land from  tenante*    1  4r  2  VicL  c  74.  19 
4r  20  Vict,  c  108. 

13.  Aaio  recovery  of  poaaeaeion  of  land  m  Ire- 

land from  tenanta.     14  4r  15  Vict.  e.  SI 
14^15  Fftcr.c.  92. 

14.  Exception  from  incotporation  oJ  provision 

aa  to  aala  ofeuperfiuoue  landa. 

15.  Powert^  Admiralty  to  aeU  landa  ntitre^^ 

for  public  aervice. 
16*  Bighta  of  pre-emption  preacrved 

17.  Payment  ofpurchaae  money* 

18.  Landa  veated  indefeaaibly  inpurchaaer. 

19.  Compensation  ly  Admiralty  for  prior  ui^ 

restf  {jf  any)  afterwarda  eatahUahed, 

20.  Incorporation  of  Railway  Clauaea  Ads  at 

to  certain  worka^  roada^  ^fc 

21.  ExcqtUon  fiim  incorporation  of  rejuireaitatB 

aatobonda. 

22.  Proviaton  for  purchase  money ^  ^c 

23.  Service  of  noticeSf  ^ 

24.  Application  of  pecuniary  penaltiea^  ^c 

25.  Protection  to  Admiral^  agaiihst  penalties  j^ 

26.  Extenaion  of  proviaiofia  aa  to  actiona  and 

suite, 

27.  Nothing  to,  affect  righta  ofAdwindky. 

'  WuEBRAS  it  is  expedient  to  make  provision  for  tbe 
acquisition,  by  the  Admiralty,  "by  agreementi  of  hio^ 
requiiod  for  the  public  service: 
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■  And  whereas  it  is  expedient  to  consolidate  into 
one  general  Act  sundry  provbions  osaally  introdaced 
iDto  special  Acts  from  time  to  time  empowering  the 
Admiralty  to  purchase  particalar  lands  for  the  pablic 
service  by  agreement  or  oompnlsorily,  and  that  as  well 
for  the  purpose  of  UToiding  the  necessity  of  repeating 
8Qch  provisions  in  each  of  the  several  special  Acta  as 
for  insuring  gieater  uniformity  in  the  provisions 
themselves: 

*  And  whereas  it  is  expedient  to  make  provisions 
respecting  the  use  and  management  of  lands  held  by 
the  Admiralty  for  the  public  service,  and  respecting 
the  disposition  thereof,  when  no  longer  required  for 
the  public  service,  and  also  respecting  the  execution 
of  works  by  the  Admiralty  in  certain  cases: ' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament,  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

Prdmincary.  , 

1.  This  Act  may  be  cited  as  The  Admiralty  Lands 
tnd  Works  Act,  1854. 

2.  In  this  Act — 

The  term  '*  The  Admiralty  "  means  the  Lord  High 
Admiral  of  the  United  Kingdom  or  the  Commis- 
sioners for  executing  the  office  of  Lord  High 
Admiral: 
The  term  ''The  Lands  Clauses  Acts'*  means  with 
respect  to  lands  in  England  The  Lands  Clauses 
Consolidation  Act,  1845,  and  with  respect  to 
lands  In  Scotland  The  Lands  Clauses  Consolida- 
tion (Scotland)  Act,  1645,   together  with  in 
each  case  The  Lands  Clauses  Consolidation  Acts 
Amendment  Act,  1860,  and   with  respect  to 
lands  in  Ireland  The  Railway  Acts  (JrdandX 
1851,  including  Acts  incurporated  in  or  amend- 
ing the  saa;e: 
The  term  ''  lands  "  includes  any  estate,  term,  ease- 
ment, right,  or  interest  in,  to,  over,  or  affecting 
lands. 
In  the  construction  of  the  Lands  Clauses  Acts  in  con- 
nection with  this  Act  the  term  "  the  promoters  of  the 
underCakiog"  therein  used  shall  mean  the  Admiralty, 
and  the  term  "  lands "  therein  used  shall  have  the 
meanmg  hereinbefore  assigned  to  it. 

L  AoQUismoN  OF  Lands  by  Agbeement. 

3.  Subject  and  according  to  the  provisions  of  this 
Act,  the  Admiralty  may  from  time  to  time  by  agree- 
ment purchase  or  take  limds  requinte  for  her  Majesty's 
naval  service,  or  for  the  use  or  requirements  of  any 
force  or  department  in  the  employment  or  under  the 
direcdon  or  control  of  the  Admiralty,  and  for  that 
purpose  may  enter  into,  execute,  and  do  all  necessary 
and  proper  contracts,  assurances,  and  things. 

4,  For  the  purposes  of  any  snch  purchase  or  takmg 
the  Lands  Clauses  Acts  shall  be  incorporated  with 
thb  Act  (for  which  purpose  this  Act  shall  be  deemed 
the  Special  Act),  except  as  to  so  much  of  the  Lands 
Clauaes  Acts  as  relates  to  the  purchase  or  taking 
of  lands  otherwise  than  by  agreement,  and  to  access 
to  the  Spedal  Aot. 


If. — AcQoisrnoN  or  Lands  under  SpEaAL  Acts. 

5.  Where  by  any  special  Act  of  the  present  or  any 
future  session  compubory  powera  of  purchasing  or 
taking  particular  lands  are  given  to  the  Admiralty, 
the  Lands  Clauses  Acta  shall,  subject  to  the  provi- 
sions of  this  Act,  be  incorporated  with  the  Act  giving 
those  powers  (which  shall  for  this  purpose  be  deemed 
the  Special  Act),  except  as  to  so  much  of  the  Lands 
Clauses  Acts  as  relates  to  access  to  the  Special  Act. 

6.  If  in  any  case,  after  notice  has  been  given  by 
the  Admiralty  for  the  compulsory  purchase  or  taking 
of  any  lands  under  any  such  Special  Act  as  aforesaid 
of  the  present  or  any  future  Session,  it  appears  to  the 
Admiralty,  from  a  change  of  circumstances,  or  other 
reasons,  unnecessary  or  inexpedient  to  complete  the 
purchase  or  taking  of  such  lands,  or  any  part  thereof, 
the  Admiralty  may  within  two  months  after  giving 
the  notice  give  to  the  parties  entitled  to  receive  the 
first  notice  a  further  notice  to  the  efiect  that  they 
thereby  withdraw  the  first  notice  wholly  or  in  part, 
and  thereupon  the  lands  comprised  in  the  notice  of 
withdrawal  shall  be  discharged  from  the  effect  of  the 
first  notice  wholly  or  to  the  extent  of  the  notice  of 
withdrawal  (as  the  case  may  be) ;  provided  that  no- 
thing herein  shall — 

(1)  prejudise  any  claim  of  any  owner  of  or  person 
interested  in  snch  lands  for  compensation  for  snch 
damage  (if  any)  as  ho  may  have  sustained  in 
consequence  of  the  giving  of  the  first  notice ;  or 
(2.)  give  to  any  person  receiving  notice  for  the 
purf:hase  or  taking  of  lands  any  further  or  other 
right  as  against  the  Admiralty  than  he  would 
have  had  if  this  enactment  had  not  been  made. 
7>  In  every  such  special  Act  as  aforesaid  of  the 
present  or  any  future  session  there  shall  also  be  incor- 
porated, where  the  lands  authorized  to  be  purchased 
or  taken  oompnlsorily  are  situate  in  England  or  Ire- 
land^ sections  seven  and  ten  of  the  Railways  Clauses 
Consolidation  Act,  1 845,  and  where  the  lands  are  si- 
tuate in  Scotland,  sections  seven  and  ten  of  the  Rail- 
ways  Clauses  Consolidation  {Scotland)  Act,  1845, 
for  which  purpose  such  Act  of  the  present  or  any  fu- 
ture session  shall  be  deemed  the  Special  Act,  and. the 
Admiralty  shall  be  deemed  the  company. 

8.  The  powers  of  the  Admii-alty  for  the  compul- 
sory purchase  of  lands  for  the  purposes  of  any  such 
Special  Act  as  aforesaid  of  the  present  or  any  future 
session  shall  not  be  exercised  after  the  expiration  of 
five  years  from  the  passing  of  that  Act 

III. — VssTiNa,  Manaokiixmt,  &a  of  Lands. 

9.  Lands  purchased  or  taken  by  the  AdmiraUy  as 
aforesaid,  by  agreemeut  or  compulsorily,  shall  accord- 
ing to  the  nature  and  quality  of  such  landi,  and  the 
estate,  term,  or  interest  acquired  by  the  Admiralty 
therein,  vest  in  the  Admiralty  for  the  time  l)eiug  and 
go  to  and  be  held  by  the  Lord  High  Admiral  for  the 
time  being,  or  the  Commissioners  fcr  the  time  being 
for  executing  the  office  of  Lord  High  Admiral,  in  suc- 
cession, in  trust  for  her  Majesty,  her  heirs  and  succes- 
sors, for  the  public  service. 

10.  Subject  to  the  provisions  of  this  Act  and  of 
any  such  Special  Act  as  aforesaid  of  the  present  or 
any  future  session,  the  Admiralty  may  use  lands  pur- 
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chasod  or  taken  by  tbem  under  this  Act,  or  under 
any  such  Act  in  such  manner  aa  may  seem  most  bene- 
ficial for  the  pnblio  service,  and  shall  have  in  relation 
thereto  all  ench  powers  of  management  and  leasing, 
and  all  such  other  powers,  and  all  such  rights,  as 
would  be  had  in  relation  thereto  by  any  individual  hold- 
ing the  same  for  such  estate,  term,  or  interest  as  the 
Admiralty  have  therein. 

1 1.  The  Admiralty  may  bring  or  defend  any  action 
or  suit  rektive  to  any  lauds  contracted  to  be  pur- 
chased or  taken  by  them  under  this  Act,  or  under  any 
such  special  Act  as  aforesaid  of  the  present  ot  any  fu- 
ture session ;  and  may  bring  any  action  of  ejectment 
or  other  action  or  suit  for  recovering  possession  of  any 
lands  purchased  or  taken  by  them  under  this  Act,  or 
under  any  such  special  Act  as  aforesaid  of  the  present 
or  any  future  session,  and  may  distrain  or  sue  for  any 
arrears  of  rent  due  to  them  in  respect  thereof;  and 
may  bring  any  action  or  suit  in  respect  of  any  tres- 
pass or  encroachment  committed  thereon  or  damage 
done  thereto,  or  any  other  action  or  suit  in  respect 
thereof,  and  may  defend  any  action  or  suit  in  respect 
thereof;  and  in  every  such  action  or  suit  the  Admi-. 
ralty  may  be  styled  "  The  Lord  High  Admiral  of  the 
United  Kingdom  "  or  **  The  Commissioners  for  exe- 
cuting the  Office  of  Lord  High  Admiral  of  the  United 
Kingdom"  (as  the  case  may  require),  without  more; 
and  any  such  action  or  suit  shall  not  be  affected  by 
any  change  in  the  Admiralty ;  and  in  any  such  action 
or  suit  the  Admiralty  shall  be  liable  and  entitled  to 
pay  or  receive  costs  according  to  the  ordinary  rules 
observed  in  actions  between  subject  and  subject. 

Recovery  of  posseaaion* 

12.  Where  any  lease  or  agreement  of  or  concerning 
lajidBmEngland  purchased  or  taken  by  the  Admiralty 
nnder  this  Act  or  under  any  such  special  Act  as  aforesaid 
of  the  present  or  any  future  session,  is  determined  by 
expiration,  notice^  or  forfeiture  (except  for  non-payment 
of  rent),  the  following  provisions  shall  take  effect: 

(1.)  Possession  of  such  lands  may  be  recovered  by 
the  Admiralty  under  the  Act  of  the  £(bssion 
of  the  first  and  second  years  of  her  Ma- 
jesty (chapter  seventy-four)  "to  facilitate 
the  recovery  of  possession  of  tenements 
after  due  determination  of  the  tenancy,"  as 
in  cases  therein  provided  for,  although  the 
term  or  interest  of  the  tenant  may  have 
exceeded  seven  years,  and  the  rent  may 
have  exceeded  the  rate  of  twenty  pounds  a 
year,  and  a  fine  may  have  been  reserved  or 
made  payable: 

(2.)  The  notice  of  intention  to  apply  to  justices  to 
recover  po8sef>sion  under  that  Act  may  re- 
quire possession  to  be  given  up  on  or  be- 
fore the  expiration  of  seven  clear  days  from 
the  service  of  the  notice,  and  the  form  of 
notice  may  be  varied  accordingly: 

(3.)  The  justKCS  by  that  Act  authorized  to  issue  a 
warrant  for  giving  possession  may  by  such 
warrant  authoriae  entry  and  delivery  of 
possession  either  forthwith  or  on  or  before 
such  day  as  the  justices  think  fit: 

(4.)  Such  possession  as  aforesaid  may  (at  the  op- 
tion of  the  Admiralty)  be  recovere^d  with 


rent  or  mesne  profits,  or  both,  under  the 
Act  of  the  scs;»ion  of  the  nineteenth  and 
twentieth  years  of  her  Majesty  (chapter 
one  hundred  and  eight)  "to  amend  the 
the  Acts  relating  to  the  county  conrts,^^  as 
in  cases  provid^  for  in  section  fifty  of  that 
Act,  and  the  provisions  auxiliaiy  thereto, 
although  the  value  of  the  premises  and  the 
rent  payable  in  respect  thereof  may  hare 
exceeded  fifty  pounds  by  the  year;  and  it 
shall  not  be  necessary  to  prove  the  jearlj 
value  and  rent  as  thereby  required. 

1 3.  Where  any  lease  or  agreement  of  or  concemicg  , 
lands  in  Ireland  purchased  or  taken  by  the  Admiralty 
under  this  Act  or  under  any  such  Special  Act  as  I 
aforesaid  of  the  present  or  any  future  session,  is  de- 
termined by  expiration,  notice,  or  forfeiture  (except 
for  nonpayment  of  rent),  the  following  provisions  shall 
take  effect:  i 

(1.)  Possession  of  such  lands  may  be  recoverpdt^  | 
the  Admiralty,  as  provided  by  section  se- 
venty-two of  the  Act  of  the  session  of  the 
fourteenth  and  fifteenth  years  of  her  Ma- 
jesty (chapter  fifty-seven),  "  t«  consolldile  | 
and  amend  the  Laws  relating  to  Civil  Bills 
and  the  Courts  of  Quarter  Sessions  in  Ire- 
landj  and  to  transfer  to  Assistant-Barris- 
ters certain  Jurisdiction  as  to  Insolveot 
Debtors,"  in  the  case  of  lands  bolden  by  a 
tenant  at  a  rent  not  exceeding  fifty  pooads 
per  annum^  and  the  tenant's  interest  wherein 
is  determined,  notwithstanding  the  reat 
payable  under  such  lease  or  agreement  mj 
exceed  that  amount : 

(2.)  Such  possession  as  aforesaid  may  (at  the  op- 
tion of  the  Admiralty)  be  recovered,  as  pro- 
vided by  section  fifteen  of  the  Snmmaiy 
Jurisdiction-  {Ireland)  Act,  1851.  for  the 
recovery  of  possession  of  houses  in  cerlaia 
towns  and  villages: 

(3.)  The  last-mentioned  mode  of  recovery  shall 
apnly  wherever  the  lands  may  be  aitoate, 
and  at  and  for  whatever  rent  and  term  the 
same  may  have  been  holdcn;  and  notwith- 
standing anything  in  the  last- mentioned 
provision,  the  justices  authorized  to  issue  a 
warrant  for  giving  possession  may  by  roch 
warrant  authorize  possession  to  be  given 
forthwith,  or  on  or  before  such  day  as  the 
justices  think  fit;  and  the  justices  may,  tf 
they  think  fit,  issue  such  warrant  notwith- 
standing the  tenant  may  be  willing  to  gi^e 
such  undertaking  as  in  that  provision  meo- 
tioned. 

Slile. 

14.  Notwithstanding  anything  in  this  Act,  soch 
provisions  of  the  Lands  Clauses  Acts  as  relate  to  the 
disposal  of  superfluous  lands,  and  to  the  effect  of  the 
words  "grant"  and  "dispone"  respectively  in  any 
conveyance,  shall  not  apply  to  lands  purchased  or 
taken  by  the  Admuralty  under  this  Act  or  under  any 
such  Special  Act  aa  aforesaid  of  the  present  or  any 
future  session. 

15.  Whore  any  lands  purchased  or  Uken  by  the 
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Admiraltj  nnder  this  Act  or  under  any  each  Special 
Act  03  aforesaid  of  the  present  or  any  fntnre  session 
appear  to  the  Admiralty  to  be  no  longer  required  to 
be  held  by  them  for  the  public  service,  the  Admiralty 
may,  with  the  previous  consent  of  the  Lords  Com- 
missioners of  the  Treasury,  sell  the  same,  and  may 
for  that  purpose  enter  into,  execute,  and  do  all  neces- 
sary or  proper  contracts,  assurances,  and  things. 

16.  Nothing  in  this  Act  shall  take  away  any  right 
of  pre-emption  to  which  any  person  is  for  the  time 
being  entitled  under  the  Lauds  Clauses  Acts  in  re- 
spect oi  any  lands  purchased  or  taken  by  the  Admi- 
ralty under  this  Act,  or  nnder  any  such  Special  Act 
as  aforesaid  of  the  present  or  any  future  session. 

17.  The  purchase  money  payable  on  any  sale  nnder 
this  Act  shall  be  paid  to  hor  Majesty's  Paymaster  Gene- 
ral, whose  receipt  shall  be  an  effectual  discharge  for 
the  same. 

18.  On  the  payment  of  such  purchase  money  and 
the  execution  and  delivery  to  the  purchaser  by  the 
Admiralty  of  the  necessary  or  proper  assurance  of  the 
lands  sold,  the  purchaser  shall,  notwithstanding  any 
defect  in  the  title  of  the  Admiralty  theroto,  stand 
seised  or  possessed  thereof  for  such  estate  or  interest 
as  may  be  expressed  or  intended  to  be  assured  to  him, 
freed  and  absolutely  discharged  (save  as  in  the  assu- 
rance may  be  expressed)  from  all  prior  estates,  inte- 
rests, rights  and  claims  therein  or  thereto. 

19*  If)  nevertheless,  at  any  time  after  any  such 
sale  any  such  prior  estate,  interest,  right,  or  claim  as 
aforesaid  is  made  out  to  the  satisfaction  of  the  Admi- 
ralty to  be  capable  of  being  established  at  law  or  in 
equity  or  is  so  established,  the  Admiralty  shall  make 
compensation  for  the  same. 

For  the  purposes  of  the  present  section  the  provi- 
sions of  the  Lands  Clauses  Acts  with  respect  to  inte- 
rests in  lands 'Which  have  by  mistake  been  omitted  to 
be  purchnsed  shall  apply  and  take  effect  as  if  the 
lands  had  nut  been  sold  by  the  Admiralty,  or  as  near 
thereto  as  circumstances  admit,  with  this  addition, 
namely, — that  such  compensation  shall  not  in  any 
case  exceed  the  amount  of  the  purchase  money  re- 
ceived by  the  Admiralty  on  the  sale  of  the  lands  in  re- 
spect whereof  such  estate,  interest,  right,  or  claim  is 
made  oac  or  established,  exclusive  of  the  value  of  any 
buildings  or  improvements  erected  or  made  thereon  by 
the  Admiralty  for  the  public  service. 

IV.— Works. 

20.  Where,  by  any  such  special  Act  as  aforesaid  of 
the  present  or  any  future  session,  powers  for  the  execu- 
tion of  particular   works  are  given   to    the  Admi- 
ralty, there  shall  be  incorporated  with  the  Act  giving 
those  powers  (which  shall  for  this  purpose  be  deemed 
the  Special  Act)  the  following  provisions,  namely: 
Where  the  lands  on  which  the  works  are  authorized 
to  be  executed  are  situate  in  England  or  Ireland, 
sections  eighteen,  nineteen,  twenty,  twenty-one, 
twenty-two,  and  twenty-four  of  the  Railways 
ClansesConsolidation  Act,  1 845,  and  the  provisions 
of  the  same  Act  with  respect  to  the  temporary  oc- 
capation  of  lands  near  the  railway  during  the 
construction  thereof: 
Where  the  lauds  on  which  the  works  are  authorized 
t6  be  executed  are  situate  in  Scotland,  sections 


eighteen,  nineteen^  twenty,  twenty- one,  twenty- 
two,  and  twenty-four  of  The  Fiailways  Clauses 
Consolidation  (Gotland)  Act,    1845,   and  the 
provisions  of  the  same  Act  with  respect  to  the 
temporary  occupation  of  lands  near  the  railway 
during  the  construction  thereof: 
And  for  the  purposes  of  the  present  section  the  works 
authorized  to  be  executed  shall  be  deemed  the  rail- 
way, and  the  Admiralty  shall  be  deemed  the  company, 
within  the  meaning  of  the  incorporated  provisions. 

y, — MlSCELLANEOUSi 

21.  Notwithstanding  anything  in  this  Act,  so  much 
of  any  provision  by  this  Act  incorporated  with  any 
such  Special  Act  as  aforesaid  of  the  present  or  any 
fntnre  session  as  requires  a  bond  to  be  given  in  rela- 
tion to  any  lands  or  works  shall  not  be  incorporated 
with  such  Act,  but  in  any  such  case,  in  lieu  of  such 
bond,  and  with  the  same  effect  as  if  such  bond  wei*e 
given,  the  Admiralty  shall  give  an  undertaking  in 
writing  to  the  like  purport  (as  nearly  as  circumstances 
admit)  as  the  condition  of  such  bond.* 

22.  All  purchase,  compensation,  or  other  money 
under  this  Act,  or  under  any  such  Special  Act  as 
aforesaid  of  the  present  or  any  future  session,  agreed 
to  be  paid  by  or  recovered  against  the  Admirulty, 
shall  be  paid  by  them  out  of  money  to  be  provided 
and  appropriated  for  that  purpose  by  Parliament. 

23.  Any  notice,  summons,  writ,  or  other  document 
required  to  be  served  on  the  Admiralty  for  the  pur- 
poses of  this  Act,  or  of  any  such  Special  Act  as  afore- 
said of  the  present  or  any  future  session,  may  be 
served  bv  being  delivered  to  the  Secretary  of  the  Ad- 
miralty, or  by  being  sent  to  him  by  post  in  a  regis* 
tered  letter,  addressed  to  him  at  tho  Admiralty  office, 
WhiteJ^all^  London,  or  by  being  left  for  him  there  v 
and  any  document  so  sent  by  post  shall  be  considered 
as  served  on  the  day  on  which  such  letter  would  be 
delivered  in  the  ordinary  course  of  post. 

Any  notice,  summons,  writ,  or  other  document  re- 
quired to  be  served  on  behalf  of  the  Admiralty  for  the 
purposes  aforesaid  may  be  given  nnder  the  hand  of 
such  officer  or  person  as  the  Admiralty  from  time  to 
time  direct. 

24.  Notwithstanding  anything  in  this  Act,  or  in 
any  Act  relating  to  municipal  corporations  as  to  the 
metropolitan  police,  or  in  any  other  Act,  any  pecn- 
niary  penalty  or  other  money  r<HSOvered  under  this 
Act,  or  under  any  such  Special  Act  as  aforesaid  of  the 
present  or  any  future  session,  or  in  relation  to  lands 
purchased  or  taken  by  the  Admiralty  under  this  Act 
or  nnder  any  such  Act,  shall  be  paid  and  applied  as  the 
Admiralty  direct. 

25.  The  Admiralty  shall  not,  by  reason  of  any- 
thing done  or  omitted  to  be  done  in  the  exeontion  or 
intended  execution  or  in  pursuance  of  this  Act  or  of 
any  such  Special  Act  as  aforesaid  of  the  present  or 
any  future  session,  or  in  relation  to  any  lands  pur- 
chased or  taken  by  them  under  this  Act  or  nnder  any 
such  Act,  be  liable  collecti\e^y  or  individually  to  any 
fine,  penalty,  or  forfeiture,  or  to  execution  of  any  pro« 
cess  against  the  person  or  property,  anything  in  any 
Act  incorporated  with  this  Act  or  with  any  such  Act 

(notwithstanding. 
26.  The  provisions  of  this  Act  respecting  actions 


«8 
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and  salts  by  and  against  the  Admiraltj  relative  to 
lands  shall  apply  in  relation  to  all  lands  for  the  time 
being  purchased  or  taken  or  contracted  to  be  par- 
chased  or  taken  by  the  Admiralty  ander  any  general 
or  special  Act  m  force  at  the  passing  of  this  Act. 

27*  Nothing  in  this  Act  shall  take  away  or  preja- 
dicially  affect  any  power,  right,  or  aathority  that 
would  or  might  have  been  vested  in  or  exercised  by 
the  Admiralty  if  this  Act  had  not  been  passed. 


CAP.  LVIU. 
An  Act  for  confim.ing  a  Provisional  Order  concerning 
Pilotage  made  by  the  Board  of  Trade  under  the 
Merchant  Shipping  Act  Amendment  Act,  1862, 
relating  to  HartUpooL  [26th  July  1864.] 

CAP.  LIX. 
An  Act  to  continue  the  Deputy  Commissioners  in 
Lunacy  in  Scotland^  and  to  make  farther  Provision 
for  the  Salaries  of  the  Deputy  Commissioners,  Se- 
cretary, and  Clerk  of  the  General  Board  of  Lunacy 
in  Scotland.  [25th  July  1 864.] 

CAP.  LX. 
An  Act  to  enable  Her  Majesty  to  grant  a  lease  for 
Nine  Hundred  and  Ninety-nine  Years  of  the  Build- 
ing known  as  the  College  of  Physicians  in  Pall 
MaU  EasU  [25th  July  1 864.] 

CAP.  LXI. 
An  Act  for  empowering  the  Commissioners  of  the 
Treasury  to  guarantee,  and  the  Commissioners  for 
the  Reduction  of  the  National  Debt  to  advance, 
the  sums  authorised  to  be  borrowed  for  the  Em- 
bankment of  the  Thames  and  Improvement  of  the 
Metropolis;  and  for  other  purposes  connected  there- 
with. [25th  July  1864.] 


CAP.  LXII. 

An  Act  for  amending  the  Isle  of  Man  Harbours  Act, 

1863.  [26th  Jti/y  1864.] 

CAP.  LXIIL 
An  Act  to  suspend  the  making  of  Lists  and  the  Bal- 
lots for  the  Militia  of  the  United  Kingdom. 

[2SihJuly  1864.] 

Sec.  1.  Meetings  relating  to  the  militia  of  the  United 
Kingdom,  and  baUota  for  euch  militia  sus- 
pended. 

%  Proceeding$  may  be  had  during  such  suspenr 
sian  by  order  in  counciL 

3.  So  long  as  lists  are  suspended^  not  necessary 
to  transmit  extracts^  j'C  as  required  by  sec* 
3  of  7  O.^cSS. 

A.  Not  to  extend  to  prevent  the  holding  of  cer- 
tain meetings  rotating  to  the  militia. 

Whibkas  it  Is  expedient  to  suspend  for  a  further 
period  the  ballots  for  the  militia  of  the  United  King- 
dom : '  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: 

I.  All  general  and  subdivision  meetings  relating  to 


the  militia  of  the  United  Kingdom,  and  all  proceed- 
ings relating  to  procuring  any  returns  or  preparing  or 
making  out  lists  of  such  militia,  or  any  part  thereof, 
for  the  purpose  of  a  ballot,  or  relating  to  balloting 
for  any  militiamen  or  supplying  any  vacandes  In  snch 
militia  by  ballot,  as  are  or  may  be  directed  or  antho- 
rized  by  or  under  any  Act  of  Parliament  now  in  force, 
shall  cease  and  remun  suspended  until  the  first  day 
of  October  one  thousand  eight  hundred  and  sizty-fiTe. 
2.  Provided  always,  that  it  shall  be  lawfnl  for  her 
Majesty  by  any  order  in  council  to  direct  that  any 
proceedings  shall  be  had  at  any  time  before  the  expi- 
ration of  such  period  as  aforesaid,  either  for  the  giv- 
ing of  notices  and  making  returns  and  preparing  Ibts, 
and  also  for  the  proceeding  to  ballot  and  enrol  men  for 
the  filling  up  vacancies  in  the  militia,  as  her  Majesty 
shall  deem  expedient;  and  upon  the  issuing  of  any 
such  order  all  such  proceedings  shall  be  had  for  ca^ 
rying  mto  execution  all  the  provisions  of  the  Acts  in 
force  in  the  United  Kingdom  relating  to  the  giring 
notices  for  and  returns  for  lists,  and  for  the  ballotiog 
and  enrolling  of  men  to  supply  any  vacancies  in  the 
militia,  and  holding  general  and  subdivision  meetings 
for  snch  purpose,  at  such  times  respectively  as  shdl 
be  expressed  in  any  snch  order  in  council,  or  by  any 
directions  given  in  pursuance  thereof  to  lord  Hente- 
nants,  or  deputy  lieutenants  acting  for  lord  lientenants, 
of  the  several  counties,  shires,  cities,  and  placei  in 
the  United  Kingdom ;  and  all  the  provisions  of  the 
several  Acts  in  force  in  the  United  Kmgdom  relating 
to  the  militia  shall,  upon  any  such  order,  and  direc- 
tion given  in  pursuance  thereof,  become  and  be  in  full 
force  and  be  carried  into  execution  at  the  periods  spe- 
cified in  such  order  or  direction  as  aforesaid,  with  all 
such  penalties  and  forfeitures  for  any  neglect  thereof, 
as  fully  as  if  such  periods  had  been  fixed  in  the  Acts 
relatrog  to  such  militia. 

3.  So  long  as  the  making  of  lists  and  the  ballots 
for  the  militia  of  Oreat  Britain  are  suspended  it  shall 
not  be  necessary  for  the  clerks  of  general  meetings  of 
the  several  counties  therein  to  transmit  to  the  clerks 
of  the  subdivision  meetings,  or  to  her  Majesty's  Prin- 
cipal Secretary  of  State  for  the  War  Department,  the 
extracts  and  abstracts  mentioned  and  referred  to  in 
section  three  of  seventh  George  the  Fourth,  chapter 
fifiy-eight. 

4.  Provided  also,  that  nothing  herein  contained 
shall  extend  to  prevent  the  holding  before  the  expira- 
tion of  such  period  as  aforesaid  of  such  general  or 
other  meetings  relating  to  the  militia  of  the  United 
Kingdom  as  may  be  called  in  Great  Britain  under 
the  authority  of  one  of  her  Majesty's  Principal  Secre- 
taries ot  Sute,  or  in  Ireland  under  the  authority  of 
the  Lord  Lieutenant  or  other  Chief  Governor  or  Go- 
vernors of  Ireland^  or  of  any  meeting  which  may  be 
called  for  the  purpose  of  altering,  enlarging,  or  pro- 
viding any  place  for  the  reception  of  the  arms,  acooo- 
trements,  clothing,  or  other  stores  belonging  to  the 
militia. 


CAP.  LXIV. 

An  Act  for  further  regulating  the  closing  of  Public 
Houses  and  Refreshment  Houses  within  the  Metro- 
politan Police  District,  the  City  of  London,  certain 
Corporate  Boroughs,  and  other  places. 

l2Aih  July  1856.] 
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CAP.  LXV.  I 

An  Act  for  amending  the  law  relating  to  the  Remo- 
n)  of  Clerks  of  the  Peace.    [25  th  July  1864.] 

CAP.  LXVI. 

An  Act  to  authorize  the  Inclosore  of  certain  Lands  in 
pnnnanoe  of  a  Spedal  Report  of  the  Incloaare 
Commissioners.  [25th  July  1864.] 


CAP.  LXVIL 
An  Act  to  amend  the  Law  in  oertun  Cases  relating 
to  Trespasses  in  Pursuit  of  Game. 

[25th  JWy  1864.] 
Sec.  ].  Landlord^  ^c.  having  reserved  the  right  to 
game  to  he  legal  occupiet.  Person  entering 
on  land  in  pursuit  of  game  wHhout  consentj 
deemed  a  trespasser.  Penalty  fir  such 
trespass, 

2.  As  to  the  word  **gameJ^' 

3.  To  extend  to  Ireland  only. 

*  Whereas  it  is  expedient  to  amend  the  law  in  certain 
cases  relatire  to  the  recovery  of  penalties  for  trespass  on 
lands  in  Irdand  in  pursuit  of  game,  and  to  prevent  the 
secessiij  of  occupiers  of  lands  not  interested  in  such 
game  heing  made  party  prosecutors  in  proceedings  for 
the  recovery  of  such  penalties: '  Be  it  enacted  by  the 
Qneen^s  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  thb  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: — 

1.  Where  the  landlord  or  lessor  of  any  land  has  re- 
served to  himself,  by  any  deed  or  writing,  the  exclu- 
sive right  to  the  game  on  such  land,  then  such  landlord 
or  lessor,  for  the  purpose  of  prosecuting  all  persons 
for  trespassing  in  pursuit  of  game  on  such  land  with- 
out his  consent,  shall  be  deemed  the  legal  occupier  of 
the  said  land;  and  any  person  who  shall  enter  or  be 
npon  the  said  land  in  search  of  or  in  pursuit  of  game 
without  the  consent  of  such  landlord  or  lessor  shall  be 
deemed  a  trespasser,  and  shall,  on  conviction  thereof 
before  one  or  more  justices  of  the  peace  sitting  in 
petty  sessions,  forfeit  and  pay  such  sum  not  exceeding 
forty  shillings,  together  with  the  costs,  as  the  said 
justice  or  justices  shall  think  fit;  and  such  penalty 
and  costs  shall  be  recovered  and  levied  in  the  same 
mode  and  with  the  same  power  of  appeal  as  are  pro- 
vided for  the  recovering  and  levying  of  any  penalties 
under  the  Pettty  Sessions  Act  of  the  fourteenth  and 
fifteenth  Victoria^  chapter  ninety-three,  and  the  Petty 
Sessions  Act  of  the  twenty-first  and  twenty-second 
Victoria^  chapter  one  hundred,  and  as  if  the  provi- 
nons  in  the  said  Acts  relating  to  the  recovery  of  pe- 
nalties were  herein  expressly  repeated. 

2.  The  word  "  game "  shall  for  all  the  purposes 
of  this  Act  be  deemed  to  include  hares,  pheasants, 
partridges,  grouse,  heath  or  moor  game,  black  game, 
woodcocks,  snipes,  quails,  landrails,  wild  ducks,  wid- 
geon, and  teaL 

3.  This  Act  shall  extend  and  be  construed  to  ex- 
tend to  Irdand  only. 

CAP.  LXVIIL 
An  Act  to  amend  the  Local  Grovernment  Act  of  1858 
so  far  as  it  applies  to  Oxford. 

[25th  July  1864.] 


.  CAP.  LXIX. 
An  Act  to  defray  the  Charge  of  the  Pay,  Clothing, 
and  contingent  and  other  Expenses  of  the  Disem- 
bodied Militia  in  Great  Britain  and  Irdand;  to 
grant  Allowances  in  certain  Cases  to  Subaltern 
Officers,  Adjutants,  Paymasters,  Quartermasters, 
Surgeons,  Assistant  Surgeons,  and  Sargeons  Mates 
of  the  Militia;  and  to  authorize  the  Employment 
of  the  Non-commissioned  Officers. 

[25th  •Tti/y  1864.] 

CAP.  LXX. 
An  Act  to  substitute  fixed  instead  of  flactaating  In- 
comes fi>r  the  Members  of  certain  minor  Corpora 
tions  in  certain  of  the  Cathedral  Churches  in  Eng^ 
land.  [25th  JM(y  1864.] 

CAP.  LXXL 

An  Act  for  amending  and  extending  the  Railways, 
Irdand,  Act,  1851,  and  the  Railways,  Ireland^ 
Act,  1860.  [25th  July  1864.] 

See.  1.  The  company^  if  dissatisfied  with  awards  in 
cases  exceeding  £500,  may  traverse. 

2.  Power  to  have  special  jury. 

3.  Notice  to  be  given  to  the  sheriff  of  special 

jury. 

4.  Either  party  to  sudi  traverse  entitled  to  have 

the  premises  viewed  by  the  jury. 

5.  Either  party  may  appeal  from  ruling  of 

judge. 

6.  The  party  objecting  shall  deliver  to  the  judge 

a  note  in  writing^  stating  objection^   and 
grounds  thereof 

7.  Special  case,  when  settled  and  signed  by  the 

judge  to  be  filed. 

8.  Court  may  direct  an  issue  or  other  inquiry. 

9.  As  to  judgment  upon  special  case. 

10.  Costs  of  appeal  to  be  paid  by  company  where 

appdlants* 

11.  As  to  compensation  in  respect  of  lands  tern- 

porarily  occupied. 

12.  Taxation  of  costs. 

13.  Construction  of  term  **  company.^* 

14.  If  company  do  not  take  possession  withinn 

fortnight  o^  final  awaid,  value  of  crop  to 
beadded. 

15.  Within  five  years  ajter  the  opening  of  a  rail- 

Ufoytke  company  may  be  called  upon  to 
maise  certain  accommodation  works,  and,  if 
so,  themattershallbe  referredto  an  arbitrator. 

16.  Arbitrator  shall  have  all  the  powers  of  an 

arbitrator  appointed  under  14  jr  15  VicL 
c  70,  and  23  Sf  24  Vict  c.  97. 

17.  The  compare  shall  obey  the  award  of  the 

arhHrator,  except  in  certain  cases. 

18.  Acts  to  he  read  together. 

19.  Short  tide. 

*  Whereas  it  is  expedient  that  the  *' Railways  Act,  Ire- 
land, 1851,"  and  the  <'  Railways  Act,  Ireland,  I860,'' 
should  be  amended,  and  the  provbions  thereof  extended 
as  hereinafter  mentioned:'  Be  it  therefora  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lordd  spiritual  and  tem- 
poral, and  commons,  in  this  present  Parliament  asscm- 
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bled,  and  by  the  aathoritj  of  the  same,  as  follows: — 

1.  In  all  ca^ea  where  the  amoant  of  money  which 
the  arbitrator  appointed  under  the  provisions  of  the 
said  Acts,  or  either  of  them,  shall  have  awarded  to 
be  paid  bj  the  company  to  any  person  in  respect  of 
any  estate  or  interest  in  lands  shall  exceed  the  sam 
of  £500  it  shall  be  lawful  for  the  company,  if  dissa 
tisfied  with  such  award,  upon  giving  to  such  person 
within  ten  days  next  after  the  date  of  such  award 
notice  in  writing  of  their  intention  to  appeal  there- 
from, to  have  a  traverse  entered  by  the  company  in 
the  Crown-book  in  respect  of  such  award,  at  the 
(ame  time  and  in  like  manner  in  all  respects  as  are 
provided  by  the  aforesaid  Acts  with  respect  to  tra- 
verses taken  by  persons  dissat'sfied  with  any  award, 
and  the  like  proceedings  shall  be  taken  with  respect 
to  a  traverse  so  taken  by  the  company,  and  the  ver- 
dict of  the  jnryupon  such  ti*aver8e  shall  have  the  like 
effect  as  in  the  case  of  a  traverse  taken  by  a  person 
fo  dissatisfied:  Provided  always,  that  in  all  cases 
wliere  a  travel  se  shall  be  so  taken  by  the  company,  if 
the  verdict  of  the  jury  shall  be  for  a  snm  less  than 
that  awarded  by  the  arbitrator,  the  company  shall  ne- 
vertheless pay  to  the  other  party  to  snch  traverse 
such  sam  not  exceeding  twenty  pounds  for  the  costs 
of  such  traverse  as  the  judge  before  whom  the  same 
is  tried  shall  direct ;  and  in  case  the  verdict  of  the 
jury  shall  be  for  a  sum  equal  to  or  exceeding  the 
award  of  the  arbitrator,  then  and  in  that  ca^e  the 
company  shall  pay  to  the  other  party  the  costs  of  the 
traverse,  snch  costs  to  be  taxed  and  ascertained  in  the 
same  manner  as  costs  are  by  law  ascertained  on  the 
trial  of  an  isdne  from  the  Court  of  Queen's  Bench. 

2.  In  all  cases  of  traverse  taken  upon  an  award  of 
the  arbitrator,  the  company  or  person  apptllant  shall 
be  entitled  to  have  the  same  tried  by  a  special  jury 
upon  giving  notice  in  writing  to  the  respondent  in 

,  snch  traverse  of  their  or  his  int(^ntion  that  the  same 
shall  be  so  tried  ten  days  previous  to  the  assizes  or 
term  respectively  (as  the  case  may  be),  and  the  re 
gpondentin  such  traverse  shall  be  so  entitled  apon  giving 
the  like  notice  six  days  before  the  said  assizes  or  term : 
Provided  that  any  judge  of  any  of  the  superior  courts 
Bitting  in  chamber  or  at  Nisi  Prius  may  at  any  time 
order  that  such  traverse  shall  be  tried  by  a  special 
jury  upon  snch  terms  as  he  may  think  fit. 

3.  W  here  notice  has  been  given  to  try  by  special 
jury  either  party  may,  six  days  before  the  first  day  of 
the  assizes  or  of  the  term,  as  the  case  may  be,  give 
notice  to  the  sheriff  that  snch  action  b  to  be  tried  by 
a  special  jury;  and  in  case  no  snch  notice  has  been 
given,  or  the  notice  has  not  been  given  in  sufificient 
time,  no  special  jury  need  be  summoned  to  attend, 
and  snch  traverse  shall  be  tried  before  a  common  jury 
unless  otherwise  ordered  by  the  judge  before  whom 
the  same  shall  be  tried. 

4  Either  party  to  such  traverse  shall  be  entitled 
to  have  the  premises  viewed  by  the  jury,  and  for  that 
purpo  e  it  shall  be  sufficient  to  obtain  an  order  of  any 
^udge  as  aforesaid  directing  a  view  to  be  bad,  and 
thereupon  all  such  proceedings  shall  be  had  as  are  di- 
rected by  the  **  Common  Law  Procedure  Amendment 
Act,  Ireland^  Act,  1853,"  section  116,  with  respect 
to  view  juries. 

5.  In  case  either  party  shall  be  dissatisfied  at  the 


trial  of  snch  traverse  with  the  rnling  of  the  jadge 
upon  any  matter  of  law,  he  shall  be  entitled  to  appeal 
from  such  ruling  in  the  manner  herein  contained. 

6.  The  party  so  objecting  shall  deliver  to  the  judge 
at  the  time  of  snch  trial  a  notice  in  writing,  statiag 
such  objection  and  the  grounds  thereof,  and  shall  and 
may  prepare  a  case,  stating  the  facts  and  matters  ap- 
pearing in  evidence  so  far  as  may  be  necessary,  and 
the  ruling  of  the  judge,  and  the  objections  to  sach 
ruling,  and  snch  case  may  be  accompanied  by  an  ap- 
pendix containing  copies  of  the  material  documents; 
and  all  proceedings  shall  be  taken  with  respect  to  the 
settlement  of  such  case,  and  within  the  same  period, 
as  are  taken  in  Ireland  with  respect  to  bills  of  excep- 
tions to  the  direction  of  a  Judge  at  Nisi  Prius. 

7.  Such  special  case  and  the  appendix  thereto, 
when  settled  and  signed  by  the  said  judge,  shall  be 
filed  in  snch  one  of  .the  superior  courts  as  the  said 
judge  shall  direct,  and  such  court  shall  proceed  to  ad- 
judicate on  the  same  in  like  manner  as  npon  a  special 
C183  stated  nnder  the  said  Common  Law  Procedare 
Act,  and  the  adjudication  of  such  court  shall  be  final. 

8.  It  shall  be  lawful  for  snch  court,  upon  the  hear- 
ing of  such  special  caae,  to  direct  any  issue  to  be  tried, 
or  any  valuation  or  other  inquiry  to  be  made,  or  the 
said  case  to  be  amended  in  any  way,  or  other  Act  to 
he  done,  which  such  court  may  deem  proper,  in  order 
finally  to  adjudicate  upon  and  determine  the  rights  of 
the  parties. 

9.  The  judgment  or  order  of  the  said  court  npon 
such  special  case  shall  be  equivalent  to  a  judgment  of 
the  said  court  in  a  pereoual  action  between  the  parties. 

10.  In  all  cases  where  the  company  shall  take  anj 
proceedings  by  way  of  appeal  as  aforesaid  the  costs 
thereof  shall  be  ordered  to  be  paid  by  them;  bnt  ia 
cases  where  the  company  shall  be  respondent  in  soih 
appeal  the  costs  of  such  proceedings  shall  follow  the 
event,  and  be  included  in  the  ultimate  judgment  of  the 
Court  of  Appeal. 

1 1.  The  amount  of  the  purchase  money  or  other 
compensation  payable  by  the  company  in  respect  of 
lands  temporarily  occupied  by  them  during  the  con- 
sti  notion  of  the  works,  in  case  the  parties  shall  difier 
about  the  same,  shall  be  determined  in  manner  follow- 
ing: The  person  claiming  such  purchase  money  or 
compensation  shall  deliver  to  the  arbitrator  a  short 
statement  in  writing,  setting  forth  the  nature  aud 
anionnt  of  such  claim,  and  shall  also  aud  at  the  same 
time  deliver  to  the  company  a  copy  of  the  same;  and 
the  like  prcceedings  in  all  respects  shall  be  had  with 
re  pect  to  such  claim  as  are  by  the  aforesaid  Acts  or 
hy  this  Act  directed  to  be  taken  with  respect  to  a 
claim  for  compen>ation  for  land;s  taken  or  injuriouslj 
afiected  by  the  execution  of  the  works;  and  the  arbi- 
trator shall  have  full  jurisdiction  to  entertain  snch 
claim,  and  determine  the  amount  payable  in  "^^P?^ 
thereof,  although  the  lands  so  temporarily  occupied 
may  not  be  contained  in  the  maps  and  plans  deposited 
with  him;  and  the  said  arbitrator  may  include  the 
amount  so  ascertained  by  him  as  last  aforesaid  in  his 
general  award,  or  may  make  a  special  award  in  rela- 
tion to  the  same  in  case  it  shall  be  necessary  or  con- 
venient so  to  do,  such  special  award  to  be  made  w 
the  like  manner,  and  to  be  subject  to  the  like  provi- 
sions in  all  respeas  as  such  general  award;  and  ail 


APPENDIX— STATUTES  27  &  28  VICTORIA. 


71 


the  enactments  expressly,  or  by  reference  or  incoipo- 
ntioD,  contained  in  the  said  Acts,  or  in  this  Act  with 
respect  to  purchase  money  or  compensation  ascertained 
by  the  award  of  the  arbitrator  in  respect  of  lands  per 
manently  taken  by  the  company  shall  be  applicable  to 
the  purchase  money  or  compensation  ascertained  as 
aforesaid  by  the  arbitrator  in  respect  of  lands  so  tem- 
porarily occnpied  as  aforesaid. 

12.  In  all  cases  where  costs  of  conveyances  shall 
be  payable  by  the  company  snch  costs  shall  be  taxed 
by  one  of  the  taxing  masters  of  the  Coart  of  Chan- 
eery  in  Ireland  npon  the  requisition  of  snch  company ; 
and  all  the  provisions  of  any  Act  of  Parliament,  and 
all  rales  and  regulations  of  the  courts  of  law  and 
equity  in  Ireland  relating  to  the  taxation  of  costs 
shall  be  deemed  applicable  to  such  costs  so  payable  by 
the  company  in  like  manner  in  all  respects  as  if  the 
said  company  were  directly  chargeable  therewith. 

13.  In  the  construction  of  the  Railways  Act  {Ire- 
land), 1851,  and  of  the  Railways  Act  (Ireland), 
I860,  and  of  this  Act,  the  expression  ** company" 
shall  include  any  parties,  whether  company,  under- 
takers, commissioners,  drainage  board,  corporation,  or 
private  persons,  empowered  to  execute  any  work  or 
undertaking,  and  to  take  or  use  any  lands,  mills,  or 
other  hereditaments  compnlsorily  under  the  provisions 
of  any  general  or  special  Act  of  Parliament,  already 
or  hereafter  incorporating  the  said  recited  Acts  and 
this  Act  or  any  of  snch  Acts. 

14.  When  any  railway  company  shall  not  take  pos- 
session of  or  pay  for  any  bind  within  one  fortnight 
from  the  lodgment  of  the  final  award  of  the  arbitrator 
with  the  clerk  of  the  peace,  the  said  company  shall, 
before  taking  possession  of  the  same,  in  addition  to 
the  sum  awarded  by  the  arbitrator,  pay  to  the  occn- 
paat  of  any  land  to  be  taken  the  value  of  any  crop 
existing  upon  or  in  the  land  at  the  time  of  taking 
possession  of  same,  and  which  has  not  been  included 
in  said  award,  such  value  to  be  determined  by  any 
three  justices  of  the  petty  sessions  district  in  which 
snch  lands  maybe  situated,  one  to  be  named  by  the  rail- 
way company,  one  by  the  occupant  of  such  land,  and 
the  third  by  two  justices  so  named. 

15.  Every  railway  company  in  Ireland  shall  cause 
proper  fences  to  be  made  and  maintained  fer  separating 
the  land  taken  for  the  use  of  the  railway  from  the  ad 
joining  lands  not  taken,  and  shall  also  provide  and 
maintain  proper  drains  or  other  passages  either  over  or 
under  or  by  the  udes  of  the  railway  to  convey  water 
from  or  to  the  lands  lying  near  or  affected  by  the  rail- 
way, in  the  same  manner  and  to  the  same  extent  as  it 
was  conveyed  from  or  to  the  said  lands  before  the 
making  of  the  railway,  or  as  near  thereto  as  the  case 
may  be;  and  in  case  any  owner  or  occupier  of  snch 
land  shall  complain  of  the  want  of  or  insufficiency  of 
BQy  such  fences,  drains,  or  passages,  it  shall  be  lawful 
for  such  owner  or  occupier,  within  five  years  afler  the 
completion  of  the  works  of  any  railway  and  the  open- 
mg  of  the  railway  for  public  use,  to  present  a  memo- 
rial to  the  Commissioners  of  Public  Works  in  Ireland 
stating  the  ground  of  his  complaint,  and  thereupon 
the  commissioners  shall  iuquiru  into  the  matter  of  such 
cootplaint,  and,  if  they  nbali  so  think  fit,  the  said 
<^mmi84iouers  shall  appoint  an  arbitrator  to  hear  and 
determine  the  maiti:r  of  the  said  complaint 


16.  The  arbitrator  so  appointed  shall  have  and  ex- 
ercise all  the  powers  vested  in  any  arbitrator  appointed 
under  the  "Railway  (/refaTW?)  Acts,  1851  and  I860," 
and  shall  proceed  to  investigate  the  said  complaint  at 
some  convenient  place  to  be  named  by  the  said  Com- 
missioners of  Public  Works,  after  giving  ten  days  notice 
of  the  time  and  place  of  meeting  to  the  memorialists 
and  to  the  railway  company,  and  his  award  may  be 
traversed  in  the  same  manner  as  any  awai*d  made  by 
an  arbitrator  appointed  nnderthe  **  Rail  ways  f/re^rufj 
Acts,  1851  and  I860,"  and  if  not  traversed  shall  be 
final ;  and  the  costs  of  the  said  arbitration  and  of  the 
said  arbitrator  shall  be  paid  in  the  same  manner  as 
the  costs  of  an  arbitration  or  arbitrator  under  the 
"  Railways  (Ireland)  Acts,  1851  and  I860." 

17*  The  company  shall  make  all  such  fences,  drains, 
and  passages  as  by  the  award  of  the  said  arbitrator 
they  shall  be  directed  to  make ;  but  no  company  shall 
be  required  to  make  the  same  in  such  a  manner  as 
will  prevent  or  obstruct  the  working  or  using  of  the 
railway,  nor  shall  they  be  required  to  make  any  fence, 
drain,  or  passage  in  respect  of  which  the  owner  and 
occupier,  or  any  former  owner  .or  occupier,  shall  have 
agreed  to  receive  and  shall  have  been  paid  compensa- 
tion in  lien  of  the  making  of  the  works  themselves. 

18.  The  Railways  Act  (Ireland),  1851,  and  the 
Railways  Act  (Ireland),  1 860,  and  this  Act,  shall  be 
construed  together  as  one  Act ;  and  this  Act,  together 
with  the  said  Acts,  shall  be  held  to  be  incorporated 
with  those  Acts  in  any  Act  already  or  hereafter  incor- 
porating those  Acts  or  any  of  them. 

19.  This  Act  may  be  cited  as  the  Railways  Act 
(Ireland),  1864. 

CAP.  LXXIL 
An  Act  to  explain  certain  provisions  contained  in  the 
Drainage  and  Improvement  of  Lands  (Ireland)  Act,. 
1863. 

[25th  Jul^,  1864. J 
26  and  27  Vic,  e.  88. 
Sec.  1.  Monies,  i'C;  chargeable  up*fnundrained  town- 
lands,  j'C,  as  upon  drained  lands, 

2.  Persons  interested  may  object  to  inspector's 

report, 

3.  Provisions  of  recited  Act  to  apply  to  cases 

where  lands  drained  by  means  of  pumping, 

4.  Drainage  boards  may  contract  for  erection 

and  maintenance  of  works, 

5.  Companies,  ^c,  may  contract  for  supply  ef 

wcUer, 

6.  Act  and  recited  Ad  to  be  as  one, 

"  Whereas  an  Act  was  passed  in  the  session  held  in 
the  twenty-sixth  and  twenty  seventh  years  of  her  Ma- 
jesty Qacen  Victoria,  being  '  The  Drainage  and  Im- 
provement of  Lan>is  Act  (Irelaihd),  1863:'  and  where- 
as doubts  may  aiidc  as  to  the  priorities  in  which,  under 
and  by  virtue  of  the  forty-ninth  section  of  the  said 
Act,  the  monies,  rentcharges,  and  instalments  therein 
mentioned  shall  or  may  be  respectively  chargeable 
upon  lauds  other  than  those  actually  drained  or  im^ 
proved,  though  being  portion  of  the  same  townlaud 
or  denomination  as  the  lands  so  drained  or  improved; 
and  it  is  expedient  that  any  such  doubts  shoold  be  re- 
moved f  be  it  tberefora  enacted  and  declared  by  tiie 
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Qaeen*8  most  excellent  Majesty,  bj  and  with  the  ad- 
vice and  consent  of  the  lords  spiritaal  and  temporal, 
and  commons,  In  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same  as  follows: 

1.  In  all  cases  where  anysoch  monies,  rentcharges, 
or  instalments  as  aforesaid  shall,  by  virtue  of  the  said 
Act,  become  charged  upon  any  townland  or  denomina- 
tion, or  any  portion  or  portions  of  the  same,  in  addi- 
tion to  and  together  with  the  lands  actually  drained  or 
improved  (such  townland  or  denomination  or  portion 
thereof  belonging  to  the  proprietor  of  the  said  last- 
mentioned  lands  and  settled  to  the  same  uses  as  such  last- 
mentioned  lands),  the  said  monies,  rentcharges,  and 
instalments  respectively  shall  be  deemed  and  taken  to 
be  charged  npon  such  townland  or  denomination,  or 
portions  of  the  same,  as  the  case  may  be,  in  the  same 
priority  and  in  like  manner  in  all  respects  as  the  said 
monies,  rentcharges,  or  instalments  shall,  by  virtue  of 
the  said  Act,  be  chargeable  upon  the  lands  actually 
drained  or  improved  under  the  provisions  of  the  same 
provided  always,  that  the  priority  expressed  to  be 
created  by  this  Act  shall  not  affect  any  incumbrance  to 
which  no  part  of  the  land  drained  or  improved  may  be 
liable. 

2.  Any  person  interested  in  any  land  within  any 
proposed  district  to  which  the  report  of  any  inspector 
appointed  by  the  Commissioners  may  refer  may  make 
objections  to  such  report  in  like  manner,  and  within 
the  like  time  as  such  objections  may  now  be  made  by 
any  proprietor  in  such  proposed  district. 

3.  'Whereas  in  some  localities  it  may  be  found  ex- 
pedient to  drain  the  lands  proposed  to  be  drained  by 
pumping  only,  or  by  pumping  together  with  the  other 
means  contemplated  by  the  said  recited  Act:^  be  it 
enacted,  that  works  proper  for  the  drainage  of  land 
by  pumping  shall  be  deemed  to  be  drainage  works 
within  the  meaning  of  the  said  recited  Act;  and  all 
the  provisions  of  the  said  Act  shall  apply  to  cases 
where  the  lands  to  be  drained  under  the  provisions 
thereof  shall  be  drained  by  pumping,  either  alone  or 
together  with  other  drainage  works:  provided  always, 
that  in  all  cases  where  it  shall  be  proposed  to  drain 
any  lands  by  means  of  pumping  as  aforesaid,  the  pe- 
tition to  be  presented  to  the  commissioners  shall  set 
forth,  in  addition  to  the  particulars  required  by  the 
said  Act,  the  estimated  expense  of  erecting  and  main- 
taining the  works  and  machinery  necessary  for  such 
pumping,  and  the  mode  in  which  it  may  be  proposed 
that  the  amount  of  such  expense  shall  be  levied  and 
applied;  and  no  drainage  district  shall  be  constituted 
where  such  drainage  is  intended  to  be  carried  on  solely 
or  principally  by  pumping,  unless  and  until  the  said 
commissioners  shall  be  satisfied  as  to  the  sufficiency  of 
the  means  intended  to  be  adopted  for  the  due  and  pro- 
per use  and  maintenance  of  such  pumping  works  for 
relief  of  the  lands  proposed  to  be  drained  and  im- 
proved 

4.  It  shaH  be  lawful  for  any  drainage  board  in  any 
district  intended  to  be  drained  by  pumping  as  afore- 
said from  time  to  time  to  contract  with  any  person  or 
company  for  the  erection,  maintenance,  and  repair  of 
any  such  pumping  works  and  machinery  connected 
therewith,  and  to  apply  the  funds  which  may  be  with- 
in the  controLof  such  board  in  liquidation  of  the  liabi- 
lities incurred  by  virtue  of  any  such  contract. 


5.  It  shall  be  lawful  for  any  company  or  pablic 
body  now  or  hereafter  to  be  incorporated  for  the  pur- 
pose of  supplying  water  to  any  town  or  district  to 
enter  into  any  such  oontmct  with  any  such  drainage 
board  for  the  purpose  aforesaid,  and  to  cany  out  and 
effectuate  the  same. 

6.  This  Act  and  the  said  Drainage  and  Improve- 
ment of  Lands  Act  {Ireland)^  1863,  iihall  be  con- 
strued together  as  one  Act 


CAP.  LXXIII. 
An  Act  to  apply  a  Sum  out  of  the  Consolidated  Fund 
and  the  Surplus  of  Ways  and  Means  to  the  Service 
of  the  Year  one  thousand  eight  hundred  and  sixty- 
four,  and  to  appropriate  the  Supplies  granted  in 
thb  Session  of  Parliament. 

[29th  July,  1864.] 

CAP.  LXXIV. 

An  Act  for  raising  the  Sum  of  One  Million  Six  Han- 
dred  Thousand  Pounds  by  Exchequer  Bonds  fortlie 
Service  of  the  year  one  thousand  eight  hundred  and 
sixty- four. 

[29th  Jidtf,  1861] 

CAP.  LXXV. 
An  Act  to  amend  the  Law  relating  to  certain  Nui- 
sances on  Turnpike  Roads,  and  to  continue  certain 
Turnpike  Acts  in  Oreat  Britain. 

[29th  Jtdy,  1864.] 

CAP.  LXXVL 

An  Act  to  make  valid  defective  Begistration  of  Deeds 
in  certun  Cases,  and  to  substitute  Stamps  in  Ken 
of  the  Fees  now  payable  on  Proceedmgs  in  tbe  Re- 
gistrar of  Deeds  Office  in  Ireland. 

[29th /ti/i^,  1864.] 

6  Anne,  c.2(L)    2^-3  W.  4,  c  87. 
Sec.  1.  Defective  regiHraUon  made  wdid  in  certain 
cases, 

2.  Certain  cases  in  which  dejective  registration 

shaU  not  be  made  valid  by  this  Act. 

3.  Stamp  dvties  substituted  far  fees. 

4.  Adhesive  stamps  used  under  this  Act  to  he 

properly  cancelled 

5.  Fees  collected  by  means  of  stamps  under  this 

Act  to  be  deemed  stamped  duties. 

6.  Document  to  be  used  under  this  Ad  to  hear 

the  proper  stamp. 

7.  Officers  guiky  of  fraud  or  wilful  neglect,  ifc, 

subject  to  dismssaL 

8.  Salaries  to  be  paid  out  of  estimates. 

9.  Act  for  Ireland  on'y. 

«  Whxbeas  by  an  Act  of  Parliament  made  mlrdmd 
in  the  sixth  year  of  the  reign  of  Queen  Awm,  intitoled 
An  Act  for  tlte  public  registering  of  all  Deeds,  Cm- 
veyances,  and  Wills  that  shall  be  made  of  any  Ho- 
nors, Manors,  Lands,  Tenements,  or  HeredUaments, 
a  public  register  office  was  established  in  tbe  city  of 
Dublin,  and  by  other  Acts  of  ParUamcnt  made  in 
Ireland,  and  by  certain  Acts  of  Parliament  of  the 
United  Kingdom,  various  provisions  have  from  time 
to  time  been  made  in  respect  of  such  register  office: 
And  whereas  the  requirements  of  said  Acts  respecting 
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the  memorials  of  deeds  lodged  for  registry  have  in 
many  cases  not  been  strictly  complied  with,  and 
doabts  have  arisen  as  to  tbe  validity  of  the  regbtra- 
tioQ  of  those  deeds:  and  whereas  by  an  Act  passed  in 
tbe  third  year  of  the  reign  of  King  William  the 
Foortb,  intituled  An  Act  to  regulate  the  Office  jor  re- 
(fiaering  DeedSf  Ctnweyancea^  and  WiUa  in  Ireland, 
cvtain  fees  were  made  payable  for  and  in  respect  of 
tbe  several  proceedings  in  said  office,  as  contained  in 
a  schednle  to  said  Act  annexed:  And  whereas  it 
is  expedient  to  sabstitate  stamps  for  the  fees  so  paid ; ' 
be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  If  it  shall  appear  that  the  regbtration  of  any 
assurance  registered  prior  to  the  passing  of  this  Act 
18  defective  by  reason  of  the  memorial  thereof  not  be- 
ing written  on  vellum  or  parchment,  or  not  being  di- 
rected to  the  registrar,  or  not  being  attested  by  two 
witnesses,  or  not  stating  the  day  of  the  month  and 
year  when  such  assurance  bears  date,  or  the  names 
and  additions  of  all  the  witnesses  to  such  assurance, 
or  the  abodes  of  the  Tritnesses  to  such  memorial,  or 
by  reason  of  any  formal  omission  or  defect  in  the  affi- 
davit of  the  witness  proving  the  signing  and  sealing  of 
such  memorial,  the  execution  of  the  assurance  men- 
tioned in  such  memorial,  or  not  stating  the  day  and 
time  of  the  delivery  of  such  memorial  to  the  registrar, 
then  and  in  every  such  case  the  registration  of  any 
such  assurance,  without  any  amendment  or  further 
^S^try,  shall  be  as  good  and  valid  as  the  same  would 
have  bieen  if  there  had  been  no  such  defect  in  the  re- 
gistration thereof. 

2.  Provided  always,  that  where  the  registration  of 
an  assurance  shall,  before  the  passing  of  this  Act, 
have  been  pronounced  by  competent  authorities  wholly 
invalid,  such  registration  shall  not  be  rendered  valid 
by  this  Act;  and  where  the  registration  of  any  assur- 
aoce  shall,  before  the  passing  of  this  Act,  have  been 
pronounced  by  competent  authority  invalid  as  to  some 
only  of  the  parties  thereto,  or  as  to  some  only  of  the 
lands  (herein  comprised,  such  registration  shall  not  be 
rendered  valid  by  this  Act,  so  far  as  the  same  shall 
have  been  pronounced  invalid;  and  where  any  person 
who  would  have  been  barred  by  any  assurance,  if  well 
registered,  shaU,  before  the  passing  of  this  Act,  have 
had  any  dealings  with  the  lands  comprised  in  such 
assurance  on  the  futh  of  tiie  registration  of  the  same 
being  invalid,  such  registration  shall  not  be  rendered 
valid  by  this  Act;  and  this  Act  shall  not  render  valid 
the  registration  of  any  assurance  as  to  the  lands  of 
which  any  person  shaU,  at  the  time  of  the  passing  of 
this  Act,  be  in  possession,  in  respect  of  any  estate 
which  such  assurance,  if  well  registered,  would  have 
defeated;  nor  shall  this  Act  prejudice  or  affect  any 
proceedings  at  law  or  in  equity  at  the  Ume  of  the 
passing  of  this  Act,  in  which  the  validity  of  the  re- 
gistration of  any  assurance  shall  be  in  question  be« 
tween  the  party  claiming  under  such  assurance  and 
the  party  claiming  adversely  thereto,  and  the  registra- 
tion of  such  assurance,  if  the  result  of  such  proceed- 
ings shall  be  to  invalidate  the  same,  shall  not  be  ren- 
dered valid  by  this  Act    and  if  such  proceedings  shall 


abate  or  become  defective  in  consequence  of  the  death  of 
the  party  claiming  under  or  adversely  to  such  assurance, 
any  person  who,  but  for  this  Act,  would  have  a  right 
of  action  or  suit  by  reason  of  the  invalidity  of  the 
regbtration  of  such  assurance,  shall  retain  such  right, 
so  that  he  commence  proceedings  within  six  calendar 
months  after  the  death  of  such  party. 

3.  From  and  after  the  first  day  of  January  one 
thousand  eight  hundred  and  sixty-five  none  of  the  fees 
authorized  and  made  payable  under  and  by  virtue  of 
the  sud  Act  passed  in  the  second  and  third  years  of 
the  reign  of  King  WHHam  the  Fourth,  chapter  eighty- 
seven,  and  of  the  Act  passed  in  the  session  of  Parlia- 
ment holden  in  the  eleventh  and  twelfth  yearjs  of  tho 
reign  of  her  present  Majesty,  chapter  one  hundred  and 
twenty,  or  otherwbe  payable  in  the  office  of  the  re* 
gbtrar  of  deeds,  shall  be  received  in  money,  but  the 
same  shall  be  received  by  a  stamp  denoting  the  amount 
of  the  fee  which  would  otherwise  be  payable,  such 
stamp  to  be  affixed  to  or  impressed  on  the  respectivo 
documents,  or  upon  the  requisition  for  any  such  pro* 
ceedings  respectively;  and  the  stamp  duty  now  paya- 
ble to  her  Majesty  upon  memoriab  of  deeds  lodged 
for  the  purpose  of  registration,  on  searches  or  requisi- 
tions for  searches,  or  upon  attested  copies  and  abstracts 
of  memorials,  shall  be  received  by  means  of  stamps 
denoting  the  amount  of  such  duties,  which  shall  be 
affixed  to  or  impressed  upon  such  documents  respec- 
tively: provided  always,  that  the  re^^trar  of  deeds 
may,  by  order  in  writing,  direct  that  any  fees  which 
cannot,  in  hb  opinion,  conveniently  be  collected  by 
stamps  be  received  in  money,  and  a  memorandum 
stating  the  amount  of  such  fees,  and  the  date  of  pay- 
ment thereof,  shall  be  entered  on  the  deed  to  be  re- 
gbtered,  and  the  registration  of  such  deed  shall  date 
firom  such  entry. 

4.  Whenever  an  adhesive  stamp  shall  be  used  on 
any  document  to  denote  the  payment  of  duty  under 
the  provbions  of  tbb  Act,  the  officer  of  the  regbtry  of 
deeds  office  who  shall  receive  the  document  so  stamped* 
and  also  the  person  who  shall  pi*esent  the  same,  shall 
cancel  the  same  by  writing  theur  respective  names 
across  the  said  stamp,  so  that  the  stamp  may  be  ap- 
propriated to  the  instrument  and  be  effectually  can- 
celled, and  rendered  incapable  of  being  used  again. 

5.  The  fees  to  be  collected  by  means  of  stamps 
under  the  provbions  of  thb  Act  shall  be  deemed 
'*  stamp  duties,"  and  shall  be  pbced  under  the  ma- 
nagement of  the  commissioners  of  inland  revenue,  to 
be  collected  and  paid  into  the  exchequer  under  the 
same  laws  and  regulations  as  those  made  in  respect  of 
the  other  duties  of  ^'stamps;"  and  the  provbions  in 
the  several  Acts  for  the  time  being  in  force  relating  to 
stamps  under  the  care  or  management  of  the  commis- 
sioners of  inland  revenue  shall,  in  all  cases  not  hereby 
expressly  provided  for,  be  of  f^ll  force  and  effect  with 
respect  to  all  stamps  to  be  provided  under  or  by  virtue 
of  this  Act,  and  to  the  vdlnm,  parchment,  or  paper 
on  or  to  which  the  same  stamps  shall  be  impressed  or 
affixed,  and  be  applied  and  put  in  execution  for  col- 
lecting and  securing  the  sums  of  money  denoted 
thereby,  and  for  prevendng,  detecting,  and  pnnbhing 
all  frainds,  forgeries,  and  other  offences  relating  there- 
to, as  fully  and  effectually,  to  all  intents  and  purpose 
as  if  such  provisions  had  beei^  herein  repeated  and  spe- 
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daily  enacted  with  reference  to  the  same  and  the  said 
sams  of  money  respectively;  bnt  a  separate  and  distinct 
acconnt  of  all  money  received  in  respect  of  the  said 
fees,  and  of  the  stamps  to  be  affixed  in  lien  of  the  fees 
heretofore  payable  in  the  said  office,  for  every  year 
ending  the  thirty-first  day  of  March^  shall  be  laid  be- 
fore both  houses  of  Parliament  within  one  month  after 
the  termination  of  snch  year  of  acconnt,  or,  if  Parlia- 
ment be  not  then  sitting,  within  one  month  after  the 
commencement  of  the  next  session  of  Parliament. 

6*  No  document  which  nnder  this  Act  ongbt  to 
have  a  stamp  impressed  thereon  or  affixed  thereto 
shall  be  received  or  filed  or  be  nsed  in  relation  to  any 
proceedings  in  the  registry  of  deeds  office  or  be  of  any 
validity  for  any  purpose  whatsoever,  unless  or  until 
the  same  shall  have  the  proper  stamp  impressed 
thereon  or  affixed  thereto;  provided,  that  if  at  any 
time  it  shall  appear  that  any  snch  document  has, 
through  mistake  or  inadvertence,  been  received  or  filed 
or  ns^  without  having  such  stamp  impressed  thereon 
or  affixed  thereto,  it  shall  be  lawful  for  the  registrar 
of  deeda,  if  he  think  fit,  to  order  in  writing  that  snch 
stamp  shall  be  impressed  thereon  or  affixed  thereto; 
and  thereupon  when  a  stamp  shall  have  been  im- 
pressed on  snch  docnment  or  affixed  thereto  in  com- 
pliance with  any  snch  order  in  writing,  snch  docnmenly 
and  every  proceeding  in  reference  thereto,  shall  be  as 
valid  and  efiectaal  as  if  such  stamp  had  been  impressed 
thereon  or  affixed  thereto  in  the  first  instance. 

7.  If  any  officer  of  the  registry  of  deeds  office,  or 
any  other  person  employed  in  the  performance  of  any 
of  the  matters  aforesaid,  shall  do  or  commit  or  con- 
nive at  any  frandnlent  act  or  practice  in  relation  to 
any  stamp  to  be  nsed  under  the  provbions  of  this  Act, 
or  to  any  stamp  duty  or  fee  or  sum  of  money  to  be 
collected  or  which  ought  to  be  collected  by  means  of 
any  snch  stamp,  or  if  any  snch  officer  or  person  shall 
be  guilty  of  any  wilful  act,  neglect,  or  omission  whereby 
any  stamp  duty,  fee,  or  money  which  ought  to  be  col- 
lected by  means  of  a  stamp  nnder  this  Act  shall  be 
lost,  or  the  payment  thereof  evaded,  every  such  officer 
or  person  so  offending  shall  be  subject  to  be  dis- 
missed from  his  office  or  employment. 

8.  It  shall  be  lawful  for  the  oommissionero  of  her 
M:gedty's  treasury,  out  of  snch  monies  as  may  be  pro- 
vided and  appropriated  by  ParUament  for  the  purpose, 
to  cause  to  be  paid  all  salaries  payable  to  the  regis- 
trars, clerks,  and  officers  employed  in  the  office  of  the 
registrar  of  deeds,  wills,  and  so  forth  in  Ireiand,  and 
all  other  necessary  expenses  of  the  said  office. 

9.  This  Act  shall  extend  to  Irdand  only. 

CAP.  LXXVII. 

An  Act  to  repeal  and  in  part  to  re-enact  certain  Acts 
of  Parliament  relating  to  the  Ionian  States,  and  to 
establish  the  Validity  of  ceitain  Things  done  in  the 
said  States.        *  [29  th /%,  1864.] 


CAP.  LXXVIII. 
An  Act  for  impressing  by  machinery  Signatures  of 
Names  on  Bank  Notes  and  certain  Bills  of  the  Bank 
of  Lehnd.  L29th  /w/y,  1 864.] 

Sec.  1 .  Power  to  impress  names  on  bank  noteSj  ^c, 
btf  machinery,  • 


'  Whsrbas  it  is  expedient  that  the  name  or  names  of 
the  person  or  persons  for  the  time  being  anthorized 
by  the  governor  and  company  of  the  Bank  of  Ireland 
to  sign  bank  notes,  bank  post  bills,  and  bank  bills  of 
exchange  on  behalf  of  the  said  governor  and  ccmpany 
should  be  impressed  by  machinery  upon  such  bank 
notes,  bank  post  bills,  and  bank  bills  of  exchange,  in 
snch  form  as  may  from  time  to  time  be  adopted  by 
the  said  governor  and  company,  instead  of  being  sab* 
scribed  in  the  handwriting  of  snch  person  or  persons 
respectively :  and  whereas  it  b  expedient  to  remove 
doubts  which  might  arise  respecting  the  validity  of 
such  bank  notes,  bank  post  bills,  and  bank  bills  of 
exchange:'  be  it  tlierefore  enacted  by  the  Qaeen*s 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  bj 
the  authority  of  the  same,  as  follows : 

L  That  from  and  after  the  passing  of  tbb  Act  all 
bank  notes,  bank  post  bills,  and  bank  bills  of  exchange 
of  the  said  governor  and  company  whereon  the  name  or 
names  of  any  person  or  persons  anthorised  to  sign 
snch  bank  notes,  bank  post  bills,  and  bank  bills  of 
exchange  on  behalf  of  the  said  governor  and  company, 
may  be  impressed  by  machinery,  in  snch  form  as  may 
from  time  to  time  be  adopted  by  the  said  governor  and 
company,  and  with  the  authority  of  the  same,  shall  be 
and  be  taken  to  be  good  and  valid  to  all  intents  and 
purposes  as  if  snch  bank  notes,  bank  post  bilk,  and 
bank  bills  of  exchange  had  been  subscribed  in  the 
proper  handwriting  of  the  person  or  persons  antho- 
riaed  by  the  said  governor  and  company  to  sign  the 
same  respectively,  and  shall  be  deemed  and  taken  to 
be  bank  notes,  bank  poaTbiUs,  and  bank  bills  of  ex- 
change within  the  meaning  of  all  laws  and  statutes 
whatsoever,  and  shall  and  may  be  described  as  bank 
notes,  bank  post  bills,  and  bank  bills  of  exchange  in 
all  indictments  and  other  criminal  and  civil  proceed- 
ings whatsoever,  any  law,  statate,  or  usage  to  the 
contrary  notwithstanding. 


CAP.  LXXLX. 

An  Act  to  confirm  certain  Provisional  Orders  made 
nnder  an  Act  of  the  Fifteenth  Year  of  Her  present 
Majesty,  to  facilitate  Arrangements  for  the  Belief 
of  Turnpike  Tiiists.  [29th  Jt(/y,  1864.] 

CAP.  LXXX. 

An  Act  to  extend  the  Provisions  of  "The  Criminal 

Justice  Act,  1855,"  to  the  Liberties  of  the  Ginqae 

Ports  and  to  the  District  of  Eomnsy  Marsh  in  the 

County  of  Kent  [29th  /u/y,  1 864.] 

CAP.  LXXXL 

An  Act  for  amending  the  Act  Uth  &  12th  Oeor^ 
the  Third,  Cap.  17  (I.),  in  respect  of  the  Charges 
on  the  Revennes  of  the  Archbbhopric  of  Armagh. 

[29th  Jfdy,  1864.] 

3  *  4  PT.  4,c  37-     11  *  12  ft  3,  c.  It 

Sec  1 .  Rs-arrangement  of  the  charges  on  the  reoenw 

of  the  archbishopric  of  Armagh, 
'  Whsrbas  an  Act  was  passed  in  the  third  and  fourth 
years  of  the  reign  of  his  late  Majesty  King  WiUiam 
the  Fourth,  intituled  An  Act  to  alter  and  amend  thi 


APPENDIX— STATUTES  27  A  28  VICTORIA. 


75 


Lawa  reUaing  to  the  Temporaltties  of  the  Church  in 
Ireland,  and  thereby  it  was  (after  and  amongst  other 
tlungs)  enacted,  that  when  and  so  soon  as  the  arch- 
bishopric of  Armagh  shall  become  void,  the  saccessor 
thereto  and  his  soccessors  for  ever,  archbishops  of 
Armagh^  shall  from  and  oat  of  the  revenues  of  the 
said  archbishopric,  paj  over  to  the  ecclesiastical  com- 
missioners for  Ireland  the  annual  sam  of  {oar  thoa- 
sand  and  five  hnndred  poands,  the  remaining  portion 
of  the  income  of  the  see  being  also  liable  to  a  tax  at 
the  rate  of  fifteen  poands  per  centum:  and  whereas 
there  exist  charges  amounting  to  a  sum  of  twelve 
thoosand  eight  hundred  and  eightj-four  pounds  one 
shilling  and  fivepence  upon  the  revenues  of  the  said 
archbishopric  for  the  erection  of  a  see  hoase  and  offices 
and  improvements  therein,  and  for  enclosing  the  de- 
mesne, duly  certified  by  certificates  under  the  provi- 
sions of  the  Act  ejevonth  and  twelfth  of  George  the 
Third,  chapter  seventeen :  and  whereas  the  first  sac- 
cessor of  the  late  Most  Reverend  Lord  John  George 
Bereafordy  Archbishop  of  Armagh^  after  paying  the 
aforesaid  charges,  will  bo  unable,  under  the  laws  now 
in  force,  to  recover  from  his  successor  any  larger  pro- 
portion thereof  than  six  thousand  and  twenty  pounds 
se?en  shillings  and  eightpence,  and  he  will  therefore 
be  a  loeer  of  six  thousand  pounds  eight  hundred  and 
sixty-three  pounds  thirty  shillings  and  ninepenee; 
and  bis  successor  will  be  entitled  to  receive  from  his 
next  saccessor  a  sum  of  two  thousand  six  hupdred  and 
thirty-seven  pounds  one  shilling  and  tenpence,  and 
will  be  a  loser  of  three  thousand  three  hundred  and 
eighty-three  pounds  five  shillings  and  tenpence,  and 
the  third  in  succession  to  the  late  Archbishop  of  Ar- 
magh,  having  paid  a  sum  of  two.  thousand  six  liun- 
dred  and  thirty  seven  pounds  one  shilling  and  ten- 
pence.  Hill  lose  the  whole  of  that  sum :  and  whereas 
it  is  jost  and  reasonable,  iu  consequence  of  the  great 
redaction  of  the  revenues  of  the  archbishopric  of  Ar- 
magh, to  lighten  the  burden  of  the  aforesaid  charges 
on  the  first  of  the  successors  by  distributing  it  amongst 
a  greater  number  of  successors  than  it  is  now  by  law  as- 
signed to:'  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  aathority  of  the  same : 

1.  That  the  first  successor  of  the  late  Archbishop 
of  Armagh  having  paid  to  the  representatives  of  the 
said  late  archbishop  the  entire  sum  of  twelve  thousand 
eight  hundred  and  eighty- four  pounds  one  shilling  and 
fivepence  now  remaining  due  on  account  of  buildings 
and  improvements  in  the  see  house  and  offices,  and 
the  enclosing  of  the  demesne,  he  or  his  representatives 
shall  be  entitled  to  and  receive  or  recover  from  his 
next  buccossor  in  the  said  archbishopric,  or  from  his 
representatives,  three  fourths  of  the  said  sum,  which 
saccessor  having  paid  the  said  three  fourths  of  the  said 
sam  shall  be  entitled  to  and  receive  from  his  successor,  or 
representatives,  two  thirds  thereof,  that  is,  oae  moiety 
of  the  sum  of  twelve  thousand  eight  hundred  and 
eighty  four  pounds  one  shilling  and  fivepence ;  which  suc- 
cessor having  paid  the  said  moiety,  he,  or  his  repre- 
sentatives, shall  be  entitle  to  and  receive  fi'om  his 
next  successor,  or  his  representatives,  one  half  there- 
of, that  is,  one  fourth  of  the  entire  sum  now  remain- 


ing charged  on  the  revenaes  of  the  archbishopric  of 
Armagh  for  buildings  and  improvements  in  the  see 
honseand  offices,  and  for  enclosing  the  demesne;  and  the 
several  sums  apportioned  by  this  Act  to  be  paid  by 
the  several  successors  of  the  late  Archbishop  of  Ar- 
magh shall  be  charges  upon  the  revenues  of  the  said 
see,  and  may  be  paid  and  recovered  within  the  times 
and  in  the  same  manner  as  charges  for  ecclesiastical 
buildings  and  improvements  may  be  paid  and  reco- 
vered under  the  laws  now  in  force:  provided  that  no 
archbishop  shall  be  deemed  a  successor  within  the 
intention  of  this  Act  liable  to  the  payment  of  any 
part  of  any  sum  of  money  charged  on  the  archbishop  • 
ric  of  Armagh  by  this  Act  who  shall  die  or  resign  or 
be  removed  from  the  said  archbishopric  within  the 
space  of  one  year  from  the  death,  resignation,  or  ro- 
moval  of  the  archbishop  immediately  pr^eduag  him  in 
the  said  archbishopric 


CAP.  LXXXII. 

An  Act  to  guarantee  the  Liquidation  of  a  Loan  for 
the  Service  of  the  Colony  of  New  Zealand. 

[29th  Jtt/y,  1864.] 


CAP.  LXXXIIL 

An  Act  to  confirm  certain  Provisional  Orders  under 
"The  Local  Government  Act,  1858,"  relating  to 
the  Districts  of  Kingaton-upon-HtUl,  Stockport^ 
Penzance,  Shanklin,  Portsmouth,  Tunbridge  }}  ells, 
Woolwich,  and  Tormoham.       f29th  July,  1864.] 


CAP.  LXXXIV. 

An  Act  for  continuing  various  expiring  Acts. 

[29th  July,  1864.] 

Sec.  1.  Short  title. 

2.  Continuance  of  Ads  in  Schedule. 

'  Whereas  the  several  Acts  mentioned  in  the  first 
colnmn  of  the  Schedule  hereto  are  wholly,  or  as  to 
certain  provisions  thereof,  limited  to  expire  at  the 
times  specified  in  respect  of  such  Acts  in  the  fourth 
colnmn  of  the  said  Schedule:  and  whereas  it  is  expe- 
dient to  continae  snch  Acts,  in  so  far  they  are  tempo- 
rary in  their  duration,  for  the  times  mentioned  in 
respect  of  such  Acts  respectively  in  the  fifth  colnmn 
of  the  said  Schedule:'  be  it  enacted  by  the  Qneens 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Pai-liament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  This  Act  may  be  cited  for  all  purposes  as  the 
"  Expiring  Laws  Continaance  Act,  1 864." 

2.  The  Acts  mentioned  in  column  one  of  the  said 
Schedule  and  the  Acts,  if  any,  amending  the  same, 
shall,  in  so  far  as  such  Acts  or  any  provisions  thereof 
are  temporary  in  their  duration,  be  continued  until 
the  times  respectively  specified  in  respect  of  such  Acts 
in  the  fifth  column  of  the  said  Schedule. 
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SCHEDULE. 

h 

1 

& 

4. 

ft 

Original  A«ta. 

Time  ofEnintlon  of  tampomy 

Gontiimfed  nntU 

3  &  4  Vict,  c:  91. 

6  &  6  Vict.  c. 

Fire  years  from  the  date  of 

18th  August,  1869. 

Linen,  Hempen,  Cotton, 

68. 

22  k  23  Viot.  0.  26,  t.e.. 

and  otlier  Manafao- 

7  &  8  Viet  0. 

6  years  firom  the   18th 

taretlClreland). 

47. 

August,  1869. 

10  &  11  Vict,  c  90.     „. 

14  &  16  Vict 

Aa  to  Appointment 

23rd  July,  1864,  and  end 

23rd  July,  1865,  and 

Poor  Lawi  (Ireland). 

0.68. 

of  Commissioners, 

of  then  next  session. 

end  of  then  next 

&c. 

26  &  27  Viot  0.  95.) 

session. 

10  &  11  Viet  0.98      .« 

•••        •••       ... 

As    to    Proyisions 

1st  August,  1863,  and  end 

lat  August  1865,  and 

Eceleslastioal  Jarisdic 

continued  by  21 

of  then  next  session. 

end   of  then  next 

tiOB. 

&  22  Viet,  0. 60. 

(26  &  27  Viet  o.  95.) 

session. 

11  &  12  Vict.  0.32.      ... 

20  &  21  Vict 

Whole  Aot. 

1st  August  1864,  and  end 

1st  August  1865,  and 

County  Com  (Ireland). 

0.7. 

of  then  next  session. 
(26  &  27  Vict  c.  96). 

end    of  then  next 
session. 

11  &  12  Viot.  0.  107.  ... 

16  &  17  Viet. 

Whole  Aot 

1st  August  1864,  and  end 

1st  August  1865.  sod 

Sheep  and  CatUe  die- 

0.62. 

of  then  next  session. 

end  of  then   next 

eased. 

(26&27  Vict.0.  96.) 

session. 

14  &  16  Vict.  0.  104.   ... 

17  &  16  Tiot 

Whole  Act. 

1st  Janoary,  1864,  and  end 

1st  January,  1865,and 

Epiecopal  and  Capitolar 

0.  116. 

of  then  next  session. 

end  of  then  next 

22  &  23  ^ot 
0.46. 

23  &  24  Vict. 

(26  &  27  Viot  0.  96.) 

session. 

0.  124. 

IT  &  18  Vict.  0.1  ir.    .. 

21  &  22  Vict 

Aa  to  Appointment 

2nd  August  1663,  and  end 

2nd  August,  1865. 

Incumbered      Estatea  ;      c.  98. 

of  Commissioners. 

of  then  next  session. 

(West  Indies). 

26  &  26  Viot 
0.46. 

•••            ...              at* 

(21  it  22  Vict  0.  96.) 

S4  &  25  Vict.  0. 109.    ... 

As  to  Appointment 

1st  October,  1864 

1st  October,  1665. 

Salmon  Fishery  (Enf - 

of  Inspectors,  s. 

land)  Act. 

31. 

CAP.  LXXXV. 

An  Act  for  the  PrevoDtioQ  of  ContigiooB  Diseases  at 
certtm  Naval  and  Militaiy  Stations. 

[29th  July,  1864.] 

Sec  1.  Short  title. 

2.  Interpretation  of  terms. 

8.  Act  to  extend  onlytoplacee  in  Schedule. 

4.  Provieiona  ae  to  eoppeneee  of  Act, 

5.  Appointment  of  inspector  of  hoepitale  under 

this  Act. 

6.  Hoepitala  to  be  examined  and  reported  on. 

7.  Power  to  certify  hospitals  on  such  examina- 

tion and  r^9ort. 

8.  Hospital  to  be  inspected  from  time  to  time. 
9«  Poii^  to  withdraw  certificate* 

10.  The  granting  or  withdrawal  of  certificate  to 

be  published  in  gazette. 
\\,  On  information^  justice  may  issue  notice  to 

woman  named  in  information. 

1 2.  Constable  to  serve  notice  on  woman. 

13.  Justice  may  order  medical  examination  at 

certified  hospitaL 

14.  Medical  examination  at  certified  hospitaL 

15.  Power  for  woman  to  submit  to  examination 

voluntarily. 
16*  Under  order  of  justice  woman  may  be  de- 
tained for  me^Ucal  treatment  in  hospitaL 

17.  Penalty  for  refusing  to  be  examined  or  to 

conform  to  rules^  or  quitting  hospitaL 

18.  Penalty  for  permitting  prostitute  having  con- 

tagious disease  to  resort  to  any  house^  ^c, 
for  prostitution. 


19.  Application  o/  1 1  ^  12  Fict  c  43,  andli 

4r  15  Vict,,  c.  93. 

20.  Forms  in  Second  Schedule  to  be  used. 

21.  Limitation  of  actions^  ire 

22.  As  to  time  of  this  Act  coming  into  force. 

23.  Continuance  of  Act. 

*  Whxrkas  it  is  expedient  to  make  provisions  calcu- 
lated to  prevent  the  spreading  of  certain  contagious 
diseases,  in  the  places  to  which  this  Act  applies:' 

Be  it  therefore  enacted  by  the  Qneen's  most  exoel- 
lent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritoal  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  antboritj  of 
the  same,  as  follows: 

1.  This  Act  may  be  cited  as  The  Contagions  Dis- 
eases Prevention  Act,  1864. 

2.  In  this  Act— 

The  term  *^ contagions  disease*'  means  venereal 

dbease,  including  gonorrhoea: 
The  term  **  hospital ''  inclndes  ward  of  a  hospital: 
The  term  "  public  place  ^  means  a  thorongbfare  or 

other  public  street  or  place,  or  a  house  or  room  which 

IS  open  to  the  inspection  of  the  police. 

3.  The  places  to  which  this  Act  applies,  shall  be 
the  places  mentioned  In  the  first  achednle  hereto,  the 
limits  of  which  places  shall  for  the  purposes  of  this 
Act  be  such  as  are  defined  in  that  Schedule. 

4.  Expenses  incurred  in  the  execution  of  this  Act 
shall  be  paid  under  the  direction  of  the  lord  high  ad- 
miral of  the  United  Kingdom  or  the  commissioners 
for  executing  bis  office  (hereafter  in  this  Act  styled  the 
admiralty,)  and  of  such  one  of  her  Majesty's  principal 
secretaries  of  sUte  as  her  Majesty  thinks  fit  for  the 
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time  beiDg  to  introst  with  the  seals  of  the  wtr  do- 
partment  (hereafter  in  this  Act  styled  the  secretary  of 
itate  for  war),  oot  of  money  to  be  provided  by  Par- 
liament  for  the  parpose. 

6.  The  admii-alty  and  the  secretary  of  state  for 
war  shall,  on  the  passing  of  this  Act,  appoint  a  sape- 
rior  medical  officer  of  her  Majesty's  navy  or  army  to 
be,  daring  pleasure,  inspector  of  hospitals  certified  un- 
der this  Act,  and  may  from  time  to  time,  on  the  death, 
resignation,  or  removal  from  office  of  any  snch  inspec- 
tor, appoint  another  sach  officer  in  his  stead. 

6.  On  the  application  of  the  aathorities  having  the 
direction  or  management  of  any  hospital  desiring  that 
SQch  hospital  sbodd  be  certified  under  this  Act,  the 
admiralty  and  the  secretary  of  state  for  war  may  di- 
rect the  inspector  of  hospitals  to  examine  and  report 
to  them  on  the  condition  of  that  hospital,  and  on  the 
regulations  established  for  its  direction  and  manage- 
ment. 

7.  If  on  snch  examination  and  report  the  hospital 
appears  to  the  admiralty  and  the  secretary  of  state  for 
war  to  be  nsefal  and  efficient  for  the  purposes  of 
this  Act,  and  is  certified  in  writing  to  be  so  by 
the  admiralty  and  the  secretary  of  state  for  war,  the 
same  shall  be  deemed  a  certified  hospital  for  the  pur- 
poses of  this  Act;  and  every  such  hospital  is  in  this 
Act  referred  to  as  a  certified  hospital;  and  the  admi- 
ralty and  the  secretary  of  state  for  war  shall  state  in 
theur  certificate  what  persons  or  officers  for  the  time 
being  are  to  be  deemed  the  authorities  of  the  hospital 
for  the  purpose  of  exercismg  the  powers  hereinafter 
given,  and  the  persons  or  officers  so  stated  shall  be 
such  authority  accordingly. 

8.  The  inspector  shall  from  time  to  time  visit  and 
inspect  every  certified  hospital 

9.  If  on  the  report  of  the  inspector  respecting  any 
certified  hospital  the  admiralty  and  the  secretary  of 
state  for  war  think  proper  to  withdraw  their  certificate, 
that  hospital  shall  thereupon  cease  to  be  a  certified 
hospital  for  tne  purposes  of  this  Act. 

10.  A  notice  shall  be  published  in  the  London  or 
DtiNm  Gazette  (as  the  case  may  require)  of  the  grant- 
ing or  withdrawal  of  any  certificate  relative  to  any 
hM|ntal  under  this  Act;  and  a  copy  of  the  gaaette 
containing  any  such  notice  shall  be  sufficient  evidence 
of  such  granting  or  withdrawal:  and  any  snch  certifi- 
cate shidl  be  presumed  to  be  in  force  until  the  with- 
drawal thereof  is  proved. 

11.  Where  an  information,  in  the  form  given  in 
the  second  Schedule  to  this  Act,  or  to  the  like  efiect, 
is  laid  before  a  justice  of  the  peace  by  a  superinten- 
dent or  inspector  of  metropolitan  police,  or  by  a  super* 
utcndent  or  inspector  of  police  or  constabulary  autho- 
rized to  act  m  any  place  to  which  this  Act  applies, 
or  by  any  medical  practitioner  duly  registered  as  such, 
the  justice  may,  if  he  thinks  fit,  issue  to  the  woman 
named  in  the  information  a  notice  ui  the  form  given 
in  the  same  Schedule,  or  to  the  like  effect 

12.  A  constable  or  other  peace  officer  shaU  serve 
such  notice  on  the  woman  to  whom  it  is  directed,  by 
delivering  the  same  to  her  pettenally,  or  by  leaving 
the  same  with  some  person  for  her  at  her  last  or  usual 
place  of  abode. 

13.  In  either  of  the  fbllowmg  cases;  namely,-— 

(1.)  If  the  woman  on  whom  such  notice  is 


served  appears  herself,  or  by  some  person  on  her 
behalf,  at  the  time  and  place  appointed  in  the 
notice,  or  at  some  other  time  and  place  appointed 
by  a^onmmect: 

(2.)  If  she  does  not  so  appear,  and  it  is  shown 
(on  oath)  to  the  justice  present  that  the  notice 
was  served  on  her  a  reasonable  time  before  the 
time  appointed  for  her  appearance,  or  that  rea- 
sonable notice  of  such  adjournment  was  given  to 
her  (as  the  case  may  be): 

the  justice  present,  on  oath  being  made  before  him 
substantiating  the  matter  of  the  information  to  his  sa- 
tisfaction, may,  if  he  thinks  fit,  order  such  woman  to 
be  taken  to  a  certified  hospital  for  medical  examination. 

14.  Snch  order  shall  be  a  sufficient  warrant  for  any 
constable  or  peace  officer  to  whom  the  order  is  deli- 
vered, to  apprehend  such  woman,  and  to  convey  her 
with  all  practicable  speed  to  the  hospital  therein  named, 
and  for  the  authorities  of  the  hospital  to  cause  her  to 
be  examined  by  some  medical  officer  of  such  hospital, 
for  the  purpose  of  ascertaining  whether  or  not  she  has 
a  contagious  disease,  and  m  case,  on  such  examina- 
tion, it  is  ascertained  that  she  has  a  contagions  dis- 
ease, then  to  detain  her  in  the  hospital  for  twenty-fiour 
hours  from  the  time  of  her  being  brought  there. 

15.  Any  woman  on  whom  notice  is  served  by  any 
constable  or  peace  officer,  in  pursuance  of  this  Act, 
may  signify  to  him  her  willingness  to  submit  herself 
voluntarily  for  examination  to  the  medical  officers  of 
the  nearest  certified  hospital;  and  in  that  case  it  shall 
be  the  duty  of  such  constable  or  peace  officer  to  ac- 
company her  to  such  hospital,  and  her  examination 
shall  then  be  made  m  the  same  manner  and  with  the 
same  consequences  as  if  she  had  been  brought  to  that 
hospital  to  be  examined  in  pursuance  of  the  order  of 
a  justice. 

16.  Within  the  said  period  of  twenty-four  hours 
the  authorities  of  such  hospital  shall  cause  a  certificate, 
signed  by  the  medical  officer  who  has  made  such  exa- 
mination, stating  (if  the  fiict  be  so)  that  on  such  exa- 
mination it  has  been  ascertained  that  such  woman  has 
a  contagions  disease,  to  be  made  out  and  laki  before 
the  justice  by  whom  the  order  was  made,  or  some 
other  justice  having  the  like  jurisdiction;  and  there- 
upon snch  justice  may,  if  he  thmks  fit,  order  the  au- 
thorities of  such  hospital  to  detain  such  woman  in 
the  hospital  for  medical  treatment  until  discharged  by 
such  authorities,  and  snch  order  shall  be  a  sufficient 
warrant  to  such  anthorities  to  detain  such  woman, 
and  such  authorities  shall  detain  her  accordingly ;  pro- 
vided, that  no  woman  shall  be  detained  under  any 
such  order  for  a  longer  period  than  three  months. 

17.  If  any  woman  onlered  as  aforesaid  to  be  taken 
to  a  certified  hospital  for  medical  exammation  refuses 
to  submit  to  such  examination,  or  if  any  woman  or- 
dered to  be  detained  in  a  certified  hospital  for  medical 
treatment  refuses  or  wilfully  neglects  while  in  the  bos- 
dital  to  conform  to  the  regulations  thereof,  or  quits 
the  hospital  without  being  discharged  from  the  same 
as  aforesaid,  every  snch  woman  shall  be  guilty  of  an 
offence  agunst  this  Act,  and  on  summary  conviction 
thereof  before  two  er  more  justices  of  the  peace  shall 
be  liable  to  imprisonment  in  the  case  of  a  first  offence, 
for  any  term  not  exceedmg  one  month  and  iu  the  case 
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of  a  second  or  anj  sabseqneat  offence  for  toy  term 
not  exceeding  two  months. 

18.  If  any  person,  being  the  owner  or  occnpier  of 
any  house,  room,  or  place  within  the  limits  of  any 
place  to  which  this  Act  applies,  or  being  a  manager 
or  assistant  in  the  management  thereof,  knowing  or 
having  reasonable  cause  to  believe  any  common  pros- 
titute to  have  a  contagious  disease,  induces  or  suffers 
such  common  prostitute  to  resort  to  or  be  in  such 
house,  room,  or  place  for  the  purpose  of  prostitution, 
every  such  person  shall  be  guilty  of  an  offence  against 
this  Act,  and  on  summary  conviction  thereof  before 
two  or  more  justices  of  the  peace  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds,  or,  at  the  discretion 
of  the  justices,  to  be  imprisoned  for  any  term  not  ex- 
ceeding three  months,  with  or  without  hard  labour. 

Provided,  that  a  conviction  under  this  enactment 
shall  not  exempt  the  offender  from  any  penal  or  other 
consequences  to  which  he  or  she  may  be  liable  for 
keeping  or  being  concerned  in  keeping  a  bawdy  house 
or  disorderly  house,  or  for  the  nuisance  thereby  occa- 
sioned. 

19*  All  proceedings  under  this  Act  before  and  by 
justices  shall  be  had,  in  England  according  to  the 
provisions  of  the  Act  of  the  session  of  the  eleventh 
and  twelfth  years  of  her  Majesty  (chapter  forty- 
three),  *'  to  facilitate  the  Performance  of  the  Duties  of 
Justices  of  the  Peace  out  of  Sessions  within  England 
and  Wales,  with  respect  to  Summary  Convictions  and 
Orders,''  and  in  Ireland  according  to  the  provisions 
of  the  Petty  Sesaiona  (Ireland)  Act,  1851,  save  so 
far  as  those  provisions  respectively  are  inconsistent 
with  any  provision  of  this  Act,  and  save  also  that, 
except  where  the  woman  concerning  whom  an  infor- 
siation  is  laid  under  this  Act  in-  the  form  given  in 
the  second  schedule  desires  the  contrary,  the  room  or 
place  in  which  a  justice  sits  to  inquire  into  the  truth 
of  the  statements  contained  in  any  such  information 
shall  not  be  deemed  an  open  court  for  that  purpose, 
and,  except  in  the  case  aforesaid,  such  justice  may  in 
his  discretion  order  that  no  person  have  access  to  or 
be  or  remain  in  that  room  without  his  consent  or  per- 
mission. 

20.  The  forms  of  orders  and  certificate  given  in  the 
second  schedule  to  this  Act  shall  be  i^  for  the 
purposes  of  this  Act,  with  such  variations  as  circnm^ 
stances  may  require. 

21.  For  the  protection  of  persons  acting  in  the 
execQtion  of  this  Act,  all  actions  and  prosecutions 
against  any  person  for  anything  done  in  pursuance  or 
execution  or  intended  execution  of  this  Act  shall  be 
laid  and  tried  in  the  county  where  the  fact  was  com- 
mitted, and  shall  be  commenced  within  three  months 
after  the  fact  committed,  and  not  otherwise  ;  and 
notice  in  writing  of  such  action  and  of  the  cause 
thereof  shall  be  given  to  the  defendant  one  month  at 
least  before  the  commencement  of  the  action;  and  in 
any  such  action  the  defendant  may  plead  generally 
that  the  act  complained  of  was  done  in  pursuance  or 
execution  or  intended  execution  of  this  Act,  and  give 
this  Act  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon ;  and  the  plaintiff  shall  not 
recover  in  any  such  action  if  tender  of  sufficient  amends  is 
made  before  such  action  brought,  or  if  a  sufficient 
•am  of  money  is  paid  into  Court  after  such  action 


brought,  by  or  on  behalf  of  the  defendant;  and  if  a 
verdict  pas.ses  for  the  defendant,  or  the  plaintiff  be- 
comes nonsuit,  or  discontinues  any  soch  action  after 
issue  joined,  or  if  upon  demurrer  or  otherwise  judg- 
ment is  given  against  the  plaintiff,  the  defendant 
shall  recover  his  full  costs  as  between  attornej  and 
client,  and  have  the  like  remedy  for  the  same  as  any 
defendant  has  by  law  in  other  cases;  and  thongh  a 
verdict  is  given  for  the  plaintiff  in  any  snch  action, 
such  plaintiff  shall  not  have  costs  against  the  de- 
fendant unless  the  judge  before  whom  the  trial  is 
had  certifies  his  approbation  of  the  action  and  of  the 
verdict. 

22.  This  Act  shall  not  come  into  force  in  any  place 
mentioned  in  the  said  first  schedule  until  a  hospital 
situate  within  or  within  fifty  miles  of  the  ontward 
limits  of  such  place  shall  have  been  duly  certified  and 
notice  of  its  having  been  so  certified  been  dnly  giren 
in  manner  provided  by  this  Act 

23.  This  Act  shsll  continue  in  force  for  three 
years  from  the  passing  thereof,  and  no  longer. 

The  FIRST  SCHEDULE. 

Portsmouth The  limits  of  the  municipal  borooghof 

Portsmouth,  and  of  the  residue  of 
the  Island  of  Portsea,  and  of  the 
parish  of  Alverstoke,  and  of  the 
township  of  Landport. 

Plymouth The  limits  of  the  following  parbhes, 

namely — 

St  Andrew, 
Charles  the  Martyr, 
St  Peter, 

St  James  the  Less, 
Holy  Trinity. 
Christ  Church, 
St  John, 
Stoke  Damerel, 
St  James  the  Great 
St  Paul, 
St  Mary, 
St.  Stephen, 
St  George, 

.The  limits  of  the  parishes  of  Woolwich, 
Plumstead,  and  Charlton. 


Plymoatb. 


Devenport 
►  Stoke,  and 
Morioe 
Town. 
Stoneboose. 


Woolwich. 
Chatham... 


Sheeroess. 


Aldershot. 


.The  limits  of  the  following  parisbeB, 
namely — 

Chatham, 

Gillingham, 

St  Nicholas,  Rochester, 

St.  Margaret,.  Rochester, 

Strood,  and 

Frindsbary, 
and  of  the  Hamlet  of  Grange,  oihe^ 
wise  Grench. 
.The  limits  of  the  parishes  of  Minster, 
and  of  the  township  of  Qneenbo- 
rough. 

.The  limits  of  the  following  panshea, 
namely — 
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in  the 

^Conntj  of 

Surrey. 


Colchester. 


Parbrigbty 
Ash, 

ComptODy 
Peppar  Harrow, 
Frimlej, 
Puttenham, 
Seal,  and 
ToDgham, 
Elstead, 
Famham, 
Bislej, 
Aldershot, 
Yateley, 
Crondal], 
Dogmersfield, 
Winchficld, 
Harlley  Wintoey, 
Cove, 
Eversley, 
Farnboroagh, 
Binstead, 
Bentley, 

Sandhurst,  in  the  County  of  Berlcs, 
•The  Kmits  of  the  following  parishes. 


in  the 

►  County  of 

Hants. 


St.  Botolph. 

St.  Giles, 

St.  Maiy  at  the  WalL 

Old  Trinity. 

St.  Rnnwald's. 

St.  Peter's. 

...The  limits  of  the  following  parishes, 
namely: — 
Cheriton. 
Hythe. 
Folkestone. 
The  Onnragh...The  limits  of  the  fallowing  parishes, 
namely: — 
Kilcollen. 
Ejldare. 
Ballysax. 
Great  ConwelL 
Morristown-beller. 

Cork The  limits  of  the  borough  of  Cork  for 

municipal  purposes. 
Qneenstown.....The  limits  of  the  town  for  Queens- 
town  for  the  purposes  of  town  im* 
provement. 

The  SECOND  SCHEDULE. 
FoBM  OF  Information. 

)  Ths  information  of  CD.  of 
to  wit        3    .  superintendent  of  police  for  for 

medical  praetioner,  or  cu  the  case  may  he\^  taken 
this  day  of  186     ,  before  the  under- 

signed, one  of  her  majesty's  justices  of  the  peace  in 
and  for  the  said  [c<mnty\  of  who  says  he  has 

good  cause  to  believe  that  A.B.  of  in  the 

[county]  of  is  a  common  prostitute,  and  has  a 

contagious  disease  within  the  meaning  of  The  Conta- 
gions Diseases  Prevention  Act,  1864,  and  within 
fonrteen  days  before  the  date  of  this  information,  that 
is  to  say,  on  day,  the  day  of  ,  was 

in  a  public  place  within  the  limits  of  a  place  to  which 


the  said  Act  applies,  that  is  to  say^  in  street,  in 

the  parish  of  for  the  purpose  of  prostitution. 

Taken  before  me  the  day  and  year  first  above  men- 
tioned. 

(Signed)  LM. 

FoBM  OF  Notice. 
To  A,B.  of 
Take  notice,  that  an  information,  a  copy  whereof 
is  subjoined  hereto,  has  been  laid  before  me,  and  that, 
in  accordance  with  the  provisions  of  the  Act  therein 
mentioned,  the  truth  of  the  statements  therein  con- 
tained will  be  inquired  into  before  me,  or  some  other 
justice,  at  ,  on  the  day  of  ,  at 

o'clock. 

You  are,  therefore,  to  appear  before  me,  or  such 
other  justice,  at  that  place  and  time,  and  to  answer 
to  what  is  stated  in  the  said  information. 

You  may  appear  yourself,  or  by  any  person  on 
your  behalf. 

If  you  do  not  appear,  you  may  be  ordered,  without 
further  notice,  to  be  taken  to  a  certified  hospital  for 
medical  examination. 

If  you  prefer  it,  you  may  go  with  the  constable  [or 
as  the  ease  may  be"}  who  serves  this  notice  to  .the 
hospital  at  and  submit  yourself  there 

to  medical  examination. 
Dated  this  day  of 

(Signed)        L.M. 
Justice  of  the  peace  for 
I  Subjoin  copy  of  information,'] 

Form  of  Obdsb  for  Examination. 

}Bb  it  remembered,  that  on  the  day  of 
in  pursuance  of  The  Contagious  Diseases 
Prevention  Act,  1864,  I,  one  of  her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  siud  [county]  of 
do  order  that  A.B,  of  be  taken  to 

hospital  (being  a  certified  hospital  within  the  meaning 
of  the  said  Act)  for  medical  examination. 

(Signed)  LM. 

Form  of  Medical  Csbtuicatb. 

To  L,M^  Esq.,  and  others,  her  Miyesty's  justices 

of  the  peace  for  the  [county]  of 
In  pursuance  of  The  Contagious  Diseases  Pi-even- 
tion  Act,  1864, 1  hereby  certify  that  I  have  this  day 
examined  in  this  hospital  A.B.  of  ,  an^Y  that 

she  has  a  contagious  disease  within  the  meaning  of 
the  said  Act 

Dated  at  the  hospital  this        day  of 

186  . 

(Signed)        E.F. 
house  surgeon  to  the  hospital 

[or  as  the  case  may  be]. 

Form  of  Order  for  Detention  in  Hosfctau 

To  the  authorities  of  the 
Hospital  at 

)  In  pursuance  of  The  Contagious  Disenses 
to  wit.  J  Prevention  Act,  1864,  I,  one  of  her  Ma- 
jesty's justices  of  the  peace  in  aud  for  the  said 
[county]  of  ,  do  order  that  A.B.  of  be 

detained  in  the  Hospital  at  for  medical 

treatment  until  duly  discharged  by  yon,  and  I  do 
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command  you  to  detain  her  accordingly:  and  for  bo 
doing  this  shall  be  joor  warrant 
Dated  this         day  of  186  . 

(Signed)        LM. 

CAP.  LXXXVI. 
An  Act  to  permit  for  a  limited  Period  Compositions 
for  Stamp  Daty  on  Bank  Post  Bills  of  Five  Pounds 
and  upwards  in  Irdand.        [29th  Jvly  1864.] 

16*  17  Vid^c^Z. 
Sec.  1.  Pfmer  to  treasury  to  compound  with  hankers 
in  Irdandfor  the  stamp  duty  on  batik  post 
hills  for  a  period  of  three  years. 

*  Whxrias  by  an  Act  passed  in  the  sixteenth  and 
seventeenth  years  of  her  Miyesty*s  reign,  chapter 
sixty-three,  the  Commissioners  of  Her  Majesty's 
Treasury  are  anthoriaed  and  empowered  to  compound 
and  agree  with  all  or  any  bankers  in  Scotland  or  else- 
where for  a  competition  in  lien  of  the  stamp  duties 
payable  on  the  bills  of  exchange  of  such  bankers: 
And  whereas  it  is  expedient  to  permit  bankers  in  Ire- 
land for  a  limited  period  to  compound  for  the  stamp 
duties  payable  on  their  bank  post  bills  as  well  as  on 
their  bills  of  exchange: '  Be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons»  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  It  shall  be  Uiwful  for  the  Commissioners  of  Her 
Majesty's  Treasury  and  they  are  hereby  authorized 
and  empowered  to  compound  and  agree  with  any 
banker  in  Ireland  for  a  compodtion  in  lieu  of  the 
atamp  duties  payaUe  on  the  bank  post  bills  to  be 
made  or  drawn  by  such  banker  at  any  time  during 
the  period  of  three  years  from  the  passing  of  this  Act 
for  any  sum  of  money  amounting  to  five  pounds  or 
npwardS)  and  such  composition  shall  be  made  on  the 
like  terms  and  conditions  and  with  such  security  as 
the  said  Commissioners  are  by  the  said  Act  em- 
powered to  require  in  the  case  of  compounding  for  the 
stamp  duties  on  bills  of  exchange;  and  upon  such 
composition  being  entered  into  by  such  banker  it  shall 
be  lawful  for  him,  during  the  period  aforesaid,  to 
make,  draw,  and  issue  all  such  bank  post  bills,  for 
which  composition  shall  have  been  made,  on  un- 
stamped paper,  anything  in  any  Act  contamed  to  the 
contrary  notwithstanding. 

CAP.  LXXXVII.  , 
An  Act  to  amend  the  Law  relating  to  Publication  of 
Accounts  of  Com  imported,  and  to  Returns  of  Pur- 
chases and  Sales  of  Com.      [29th  July  1864.] 

CAP.  LXXXVIII. 

An  Act  for  the  better  ReguUtion  of  the  Traffic  on 
Westminster  Bridge^  and  for  the  prevention  of  Ob- 
stractions  thereon.  [29th  Jufy  1864.] 


CAP.  LXXXIX. 
An  Act  to  amend  the  Defence  Act,  1842. 

[29th  July  1864. 
Sec  1.  Efeet  oj  past  orders  m  oouneit  under  sec.  5 
o/6  t  6  Ftcr.  e.  94, 


2.  Effect  of  future  orders  hi  councils 

3.  Saving  of  rights  of  aUp^sons* 

4.  Land,  ^c  vested  under  this  Act  to  be  hid 

according  to  27  ^  28  VicL  c  57. 

5.  Short  title. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons  in  this  present  Pu^ 
liament  assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  Where,  under  section  five  of  the  Defence  Act, 
1842,  any  order  in  council  has  been  made  before  the 
passing  of  this  Act  transferring  to  any  body  or  per- 
sons, for  any  public  service,  the  management,  control, 
and  use  of  any  land,  the  land  in  the  order  comprised, 
with  the  appurtenances,  shall,  from  the  passing  of  this 
Act,  be  vested  in  the  body  or  persons  m  the  order  de- 
scribed for  an  absolute  estate  in  fee  simple,  in  tniat 
for  her  Majesty,  her  heirs  and  successors,  for  the  pob- 
lic  service  in  the  order  mentioned. 

2.  Where,  under  the  said  section,  any  order  ia 
council  is  made  after  the  passing  of  this  Act,  whereby 
any  hereditaments  are  expressed  to  be  transferred  to 
any  body  or  persons  for  any  public  service,  the  here- 
ditaments in  the  order  comprised  shall  by  virtne  of 
the  order  and  of  this  Act  be  vested,  to  all  intents,  at 
law  and  in  equity,  in  the  body  or  persons  to  whom 
the  transfer  is  expressed  to  be  made,  for  the  estate  or 
inerest  for  which  the  same  are  in  the  order  expressed 
to  be  transferred,  to  be  held  by  the  body  or  persons 
aforesaid  in  trust  for  her  Majesty,  her  hdrs  and  loc- 
cessors,  for  the  public  service  in  the  order  meodoned. 

5.  Nothing  in  this  Act  shall  afiect  any  estate,  in- 
terest, right,  or  claim  in  or  to  any  land  or  heredita- 
ments comprised  hi  any  such  order,  made  or  to  be 
made,  other  than  such  estate,  interest,  right,  or  claim 
as  at  the  time  of  the  makmg  of  the  order  was  or  is 
had  therein  or  thereto  by  or  in  trust  for  her  Migestj, 
her  heirs  and  successors. 

4.  Any  land  or  hereditaments  vested  under  this 
Act  in  the  Lord  High  Admiral  of  the  United  King- 
dom, or  the  Gommisuoners  for  executing  bis  office, 
shall  so  vest  and  shall  be  held  and  used  subject  and 
according  to  the  provisions  of  the  Admiralty  Lands 
and  Works  Act,  1864,  as  if  the  same  had  been  pur- 
chased or  taken  by  agreement  under  that  Act 

6.  This  Act  may  be  cited  as  "  The  Defence  Act 
Amendment  Act,  1864.'' 


CAP.  XC. 

An  Act  to  amend  an  Act  of  the  present  Session, 
Chapter  Eighteen,  as  to  the  Stamp  Duties  on  cer- 
tain Letters  or  Powers  of  Attorney. 

[29th  July  1864.] 

27  i-  28  Vict.  c.  18. 

Sec.  1.  Letters  of  attorney,  ^  how  to  be  thar^ 

with  stamp  duty, 
2.  As  to  letters  requesting  thai  dividends  or  iV 

terest  of  stocks^  ^c.  nu^  be  paid  to  nom- 

noes. 
*  Whekeas  by  an  Act  passed  in  the  present  seswon  of 
Pariiament,  chapter  eighteen,  certain  stamp  dnties  are 
granted  and  imposed  for  and  upon  any  letter  ^  power 


APPENDIX— STATUTES  27  &  28  VICTORIA. 


81 


of  attorney  for  the  sale,  transfer,  or  acceptance  of  any 
of  the  Government  or  Parliamentary  stocks  or  fnnds, 
and  also  for  and  upon  any  letter  or  power  of  attorney 
for  the  receipt  of  dividends  of  any  such  stocks  or 
fiinds;  and  donbts  have  arisen  whether  both  the  said 
doties  may  not  be  chargeable  npon  one  and  the  same 
instmment:'  Be  it  enacted  by  the  Queen's  most  excel- 
leot  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritnal  and  temporal,  and  commons,  in  thb 
present  ParUament  assembled,  and  by  the  aathority 
of  the  same  as  follows: — 

1.  No  letter  or  power  of  attorney  made  for  the 
sale,  transfer,  or  acceptance  of  any  of  the  Government 
or  Parliamentary  stocks  or  fnnds,  and  dnly  stamped 
io  that  behalf,  ithall  be  chargeable  with  any  farther 
or  other  stamp  dnty  by  reason  of  its  containing  therein 
any  authority  for  the  receipt  of  dividends  or  any  snch 
stock  or  fiinds. 

2.  *•  And  whereas  donbts  have  arisen  as  to  whether 
certain  letters  or  writing  hereinafter  described  are 
chargeable  with  stamp  dnty  as  letters  or  powers  of 
attorney : '  Be  it  enacted,  that  no  letter  or  other 
writing  nnder  hand  only  containing  any  request  or  di- 
rection to  any  joint  stock  or  other  company  or  society, 
or  to  any  secretary,  treasurer,  or  other  officer  thereof, 
or  to  any  banker,  by  the  owner  or  proprietor  of  any 
stocks,  fonds,  or  shares  of  or  in  any  such  company  or 
society,  to  pay  the  dividends  or  interest  arising  from 
any  snch  stocks,  funds,  or  shares  to  any  person  named 
in  such  order,  request,  or  direction,  shall  be  chargeable 
with  stamp  dnty  as  a  letter  or  power  of  attorney. 


CAP.  XCI. 
An  Act  for  the  more  effectual  Protection  of  Her  Ma- 
jesty's Naval  and  Victualling  Stores. 

[29th  July  1864.] 


CAP.  xcn. 

An  Act  for  annexing  Conditions  to  the  Appointment 
of  IVrsons  to  offices  in  the  Governing  Bodies  of 
certain  Public  Schools  and  Colleges. 

f29th  July,  1864.] 

CAP.  XCIIL 
An  Act  for  confirming  certain  Provisional  Orders  made 
.  by  the  Board  of  Trade  under  The  General  Pier  and 
Harbour  Act,  1861,  relating  to  Brighton^  East- 
bourne^  Sandoum,  WaUon'Onthe-Naze^  Clevedon^ 
Rhyl,  Bray,  Kircublnn,  Walton  {SuJfoUc),  Holy- 
wood,  Exe  Bight,  Lytham,  Ardglasa,  Filey,  Oree- 
nock,  CaHinyJord,  Lough,  Wexford,  Torquay, 
and  Oban.  [29th  July  1864.] 

CAP.  XCIV. 
An  Act  to  remove  Disabilities  affecting  the  Bishops 
and  Clergy  of  the  Protestant  Episcopal  Church  m 
Scotland.  [29th  July,  1864.] 

32  O.  3,  c.  63.  3  and  4  Vict,  c.  33.    59  0»  3,  c.  60. 
Sec  1.  «S^  9  0/32  (7. 3,  c  63,  repealed. 

2.  D^ution  of  ^'Protestant  Epieoopal  ChurA 

in  Scotland:* 

3.  3  and  4  Vid.,  c  33,  in  part  repealed^ 

4.  As  to  application  of  provisions  of  69  A  3, 

c60. 


6.  Persons  admitted  into  holy  orders  by  bishops 
in  Scotland  not  to  be  admitted  to  benefices, 
^c,  tn  England  or  Ireland  without  consent 
of  bishop  of  the  diocese. 

6.  Penalty  on  such  persons  officiating  in  certain 
cases  without  consent  of  bishop. 

**  Wherias  an  Act  was  passed  in  the  thirty-second 
year  of  the  reign  of  his  Majesty  Kin^  Oeorge  the 
Third,  intituled  An  Act  for  granting  reUeJ  to  Pastors, 
Ministers  and  Lay  Persons  of  the  Episcopal  CommU" 
nionin  Scotland:  and  whereas  by  the  ninth  section 
of  the  said  Act  it  is  provided  and  declared  that  *  no 
person  exercising  the  functions  or  assuming  the  office 
and  character  of  a  pastor  or  minister  of  any  order  in 
the  episcopal  communion  in  Scotland  as  aforesaid 
siiall  be  capable  of  taking  any  bnefice,  curacy  or  other 
spiritual  promotion  within  that  part  of  Oreat  Britain 
called  England,  the  dominion  of  Wales,  or  the  town 
of  Berwick'Upon-Tweed,  or  of  officiating  in  any  chnrch 
or  chapel  within  the  same,  where  the  liturgy  of  the 
chnrch  of  Englnnd  as  now  by  law  established  is  used, 
unless  he  shdl  have  been  UwfuUy  ordained  by  some 
bbhop  of  the  Church  of  England  or  of  Ireland:'*  and 
whereas  an  Act  was  passed  in  the  third  and  fourth 
years  of  the  reign  of  her  present  Majesty  Queen  Ftc- 
toria,  intituled  An  Act  to  make  certain  Provisions  and 
Regulations  in  respect  to  the  exercise  within  England 
arid  Ireland  of  their  Qffice\by  the  Bishops  and  Clergy 
of  the  Protestant  Episcopal  Church  in  Scotland;  and 
also  to  extend  such  Provisions  and  Regulations  to  the 
Bishops  and  Clergy  of  the  Protestant  Episcopal  Church 
in  the   United  States  of  AmQTicA;  and  also  to  make 
Jurther  Regtdations  in  respect  to  Bishops  and  Clergy 
other  than  those  of  the  United  Church  o/ England  and 
Ii^and,  by  which  Act  the  provisions  in  the  said  ninth 
section  of  the  said  first-recited  Act  were  altered,  ex- 
tended, and  amended;  and  whereas  it  is  expedient 
that  the  disabilities  affecting  the  bbhops  and  clergy  of 
the  said  Protestant  Episcopal  Chnroh  in   Scotland 
imposed  by  the  said  recited  Acts  should  be  removed, 
and  for  that  purpose  that  the  said  recited  Acts  shonld 
be  in  part  repealed:  and  whereas  by  an  Act  passed  in 
the  fifty-ninth  year  of  the  reign  of  his  said  late  Ma- 
jesty King  George  the  Third,  intituled  An  Act  toper^ 
mU  the  Archbishops  o/Canterbniy  and  York  and  the 
Bishop  oj  London  for  the  time  being  to  admit  persona 
into  Holy  Orders  specially  for  the  Colonies,   it  is 
enacted  that  *  no  poison  who  shall  have  been  admitted 
into  holy  orders  by  the  bishops  of  Quebec,  Nova  Sco- 
tia,  or  Calcutta^  or  by  any  other  bishop  or  archbishop 
than  those  of  England  or  Ireland,  shall  be  capable  oi 
officiating  in  any  church  or  chapel  of  England  or  Ire- 
land,  without  special  permission  from  the  archbishop 
of  the  province  in  which  he  proposes  to  officiate,  or  of 
havings  holding,  or  enjoying,  or  of  being  admitted  to, 
any  parsonage  or  other  ecclesiastical  preferment  in 
England  or  Ireland,  or  of  acting  as  curate  tberiin, 
without  the  consent  and  approbation  of  the  archbishop 
of  the  province  and  also  of  the  bishop  of  the  diocese 
in  which  any  such  parsonage  or  ecclesiastical  prefer* 
meat  or  cnracy  may  be  situated;*  and  whereas  doubts 
may  arise  after  the  passing  of  this  Act  whether  the 
provisions  of  the  said  last-recited  Act  would  apply  to 
persons  admitted  into  holy  orders  by  bishops  of  the 
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Protestant  Episcopal  Chnrcb  in  Scotland,  and  it  is  ex- 
pedient that  SQch  doabts  sboald  be  removed ;'  be  it 
therefore  enacted  bj  the  Qaeen':}  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  tho  lords 
spiritnal  and  temporal  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 


CAP.  XCV. 
An  Act  to  amend  the  Act  Ninth  and  Tenth  Victoria 
Chapter  Ninety  three,  for  compensating  the  Familiei 
of  Persons  killed  by  Aeddent. 

[29th  /Wy.  1864.] 

9atid\Q  Vict.c.  93, 


said  first  recited    Sec  I. 


!.  The  said  ninth  section  of  the 
Act  is  hereby  repealed.  j 

2.  The  words  ^^Piotestant  Episcopal  Chnrch  in 
Scotland^*  shall  for  the  pnrpoaies  of  this  Act,  mean  the  i 
Episcopal  Comti  nnion  in  Scotland  as  mentioned  in 
the  said  first  recited  Act. 

3.  The  said  second  recited  Act,  so  far  only  as  it 
relates  to  the  Protestant  Episcopal  Church  in  Seot- 
lundj  or  the  bizibops  and  clergy  thereof,  is  hereby  re- 
pealed. 

4.  The  provisions  and  enactment.^  of  the  said  last- 
recited  Act  shall  not  be  or  be  held  to  be  applicable  to 
any  person  admitted  into  holy  orders  by  a  bishop  of 
the  Protestaiit  Episcopal  Church  in  Scotland, 

5.  No  person  admitted  into  holy  orders  by  any  bi- 
shop of  the  Protestant  Episcopal  Church  in  Scotland 
shall  be  entitled  to  be  admitted  or  instituted  to  any 
benefice  or  other  ecclesiastical  preferment  in  England 
or  Ireland,  without  the  consent  and  approbation  of  the 
bishop  of  the  diuce^e  in  which  >nch  benefice  or  other 
ecclesiastical  preferment  may  be  bitnated;  and  any 
snch  bishop  si  all  be  entitled  to  refuse  such  consent 
and  approbation  without  assigning  reason  for  snch  re- 
fusal, any  law  or  practice  to  the  contrary  notwith- 
standing ;  and  every  such  person  seeking  to  be  ad- 
mitted or  instituted  to  such  benefice  or  other  ecclebias- 
tical  preferment,  or  to  be  licensed  to  any  cnracy,  shall 
before  being  admitted,  instituted,  or  licensed,  make 
and  subscribe  before  such  Lishop  e\erj  ^uch  declara- 
ti<  n  and  subbcription  as  he  would  by  law  have  been  ru- 
quiied  to  make  and  subscribe  at  his  ordination  if  he 
had  been  ordained  by  a  bishop  of  the  United  Church 
of  England  or  Ireland:  provided  always,  tiiat  the 
|m»visions  of  this  section  shall  not  apply  to  any  such 
person  who  shall  hold  or  shall  have  held  any  benefice 
or  ecclesiastical  preferment  in  England  or  Ireland 

6.  Any  person  admitted  into  holy  orders  by  any 
bishop  of  the  Protestant  Episcopal  Chuch  in  Scotland^ 
and  who  does  not  hold  or  who  has  not  held  any  bene- 
fice or  ecclesiastical  preferment  in  England  or  Ireland^ 
who  shall  knowingly  officiate  on  more  than  one  day 
within  three  months  in  any  church  or  chapel  in  any 
diocese  In  England  or  Ireland,  without  notifying  the 
same  to  the  bishop  of  ibe  diocese  in  which  such  church 
or  chapel  is  situate,  or  who  shall  officiate  contrary  to 
any  ii^nuaiou  ul  the  bishop  of  the  diocese  under  his 
Uaod  and  seal,  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  ten  pounds  to  the  governor  of  Queen 
Ann^9  bounty,  to  be  recovered  by  action  of  debt, 
brought  in  the  name  of  the  treasurer  of  the  said 
bounty,  in  any  of  her  Majesty's  Courts  of  Hecord  at 
Weatminhter^  or  in  the  Court  of  Session  in  Scut*atui 
at  the  suit  of  the  public  prosecutor,  or  in  Ireland^  in 
any  court  of  common  law  in  the  name  ol  the  Eccle- 
aia»ticai  Commissiouers. 


Where  no  action  brought  within  six  motUhs  6y 
executor  of  person  killed,  then  action  majf 
be  brovght  by  persons  beneficially  intensted 
in   esult  of  action, 

2.  Money  paid  intj  court  may  b«  paid  in  one 

sum,  without  regard  to  its  divimn  V'io 
shares.  If  not  accepted,  defendant  eiUM 
to  verdict  on  the  issue. 

3.  Acts  to  be  read  as  one. 

«  Whereas  by  an  x\ct  passed  in  the  sessioo  of  Par- 
liament holden  in  the  ninth  and  tenth  yeard  of  bcr 
Majesty's  rei«pi,  entituled -4»  Act  for  compensatiiig 
the  Families  of  Persotts  killed  by  Accident,  it  ifl 
amongst  other  things  provided,  that  every  soch  action 
as  therein-mention^  shall  be  for  the  benefit  of  the 
wife,  husb  nd,  parent,  and  child  of  the  person  wh*5« 
death  shall  have  been  so  caused  as  therein  meDtiuDed, 
and  shall  be  brought  by  and  in  the  name  of  the  ex- 
ecutor or  administrator  of  the  person  deceased:  auJ 
whereas  it  may  happen  by  reason  of  the  inability  of 
default  of  any  person  to  obtain  probate  of  the  will  or 
letters  of  admiuiilraiion  of  the  personal  esute  and 
eflfects  of  the  person  deceased,  or  by  leaeonof  iheon- 
willingnesB  or  neglect  of  the  executor  or  administrator 
of  the  person  deceased  to  bring  such  action  as  afore- 
said, that  the  person  or  persons  entitled  to  the  benefit 
of  the  said  Act  may  be  depiivtd  thereof;  and  it  is  ex- 
pedient to  amend  and  extend  the  said  Act  as  herein- 
after mentioned:'  be  it  therefore  enacted  by  the  Queen's 
modt  excellent  majesty,  by  and  with  the  advice  auJ 
consent  of  the  lords  spiritual  and  temporal  aud  com- 
mons, in  this  present  Parliament  assembled,  and  bj 
the  authority  of  the  same,  as  follows: — 

1.  If  and  so  ofUsn  as  it  shall  happen  at  any  tineor 
times  hereafter  in  any  of  the  cases  intended  aud  pro- 
vidid  for  by  the  said  Act  that  there  shall  be  uoexe 
cutur  or  administrator  of  the  person  deceased,  or  M 
there  being  such  executor  or  administrator  do  ?uch 
action  as  in  tho  said  Act  mentioned  shall  within  mx 
calendar  motlis  atfer  the  death  of  such  deceased  per- 
son as  therein  mentioned  have  been  brought  by  and  in 
the  name  of  his  or  executor  or  administrator,  lheu»wl 
in  evei-y  such  case  such  action  may  be  brouj;ht  by  and 
in  the  u»i«ie  or  uames  of  all  or  any  of  the  |)ewous  ii| 
more  than  one)  tor  whose  beuetit  such  action  wvuhI 
have  been,  if  it  had  been  brought  by  and  iu  the  Daiu« 
of  such  executor  or  admiubtrator ;  aud  ^vtry  aciiuu  w 
to  be  brought  shall  be  fur  the  benefit  of  the  tsm  per- 
son or  perfcons,  and  shall  be  sul  ject  to  thes-uie  regu- 
lations aud  procedure  as  nearly  as  may  be.  «s»  it  it 
were  brought  by  aud  iu  tho  name  of  sucii  ^^ecuivr  or 
uduiiulbtrutor.  .. 

•  2.  *  Aud  whereas*  by  the  second  soctbn  of  the  saiu 
Act  it  is  piovided  that  the  jury  may  giv«  sniii  daiua- 
gea  as  they  may  ihiuk  proportioned  to  the  iujuO'  ^^ 
suiting  from  such  death  to  the  paVties  re.-pectively  wr 
whom  aud  wh6»e  beuefit  such  «ciiun  vlndl  be  bruugbii 
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tod  the  aiDoaut  so  rtfcovei-ed,  af^er  deducting  the  costs 
not  recovered  from  the  defendant,  shall  be  divided  be« 
tweeu  the  before -mentioned  parties  in  such  shares  as 
the  jury  shall  by  their  veniict  direct;'  be  it  enacted  and 
dedar^  that  it  shall  be  sufficient,  If  the  defendant  is 
advised  to  pay  money  into  court,  that  he  pay  it  as  a 
eompensatiou  iu  one  sum  to  all  persons  entitled  under 
the  said  Act  for  his  wrongful  act,  neglect,  or  default, 
without  specifying  the  shares  iato  which  it  is  to  be  di- 
vided by  the  jury;  and  if  the  said  sum  be  not  accepted, 
and  ao  issue  is  taken  by  the  plaintiff  as  to  its  suffi- 
ctency,  and  the  jury  shall  think  the  same  sufficient, 
the  defendaat  shall  be  entitled  to  the  verdict  npou  that 


3.  II118  Act  and  the  said  Act  shall  be  read  together 
■a  oue  Act. 


CAP.  xcvr. 

An  Aet  to  enable  certain  Royal  and  Parliamentary 
Barghs  in  Scotland  to  avail  themselves  of  tde  Pro- 
visions of  the  Acts  Twenty- second  and  Twenty- 
third  Victoria^  Chapter  Sixty-six,  and  Twenty- 
third  and  Twenty-fourth  Victoria^  chapter  Oue 
Handred  and  Forty-six,  for  regulating  the  Sale  of 
Gaa.  [29th  July,  1864.] 

CAP.  XCVIL 

An  Act  to  make  fnrther  Provisions  for  the  Registra 

tiuo  of  Burials  in  England.    [29th  July  1864.] 

CAP.  XOVIIL 
An  Act  ibr  extending  the  Provisions  of  «*  The  Bleach- 
ing and  Dyeing  Works  Act,  i860." 

[29th  July  1864.] 

23  4r  24  Ftcf.  e  IB. 
Sec.  i .  Extension  of  Blwching  and  Dyeing.  Works 
AcL 
2.  iS'hnrt  title. 
*  Whekkas  by  the  Ait  of  the  session  of  the  twenty- 
third  and  tweiit\  fourth  years  of  the  reign  of  her  pre- 
sent Majesty,  ci>aprer  seventy  eight,  and  hereinafter 
referred  to  as  ''  The  Bleaching  and  Dyeing  Works 
Act,  I860,*'  the  employment  of  Women,  young  per- 
sons, and  children  in  the  process  of  finishing  any 
yarn  or  cloth  of  cotton,  wool,  silk,  or  flax,  or  any  of 
them,  or  any  mixture  of  them,  or  any  yarn  or  cloth 
of  any  other  material  or  materials,  is  placed  u  der 
th  •  legnlations  of  the  Acts  therein  recitecL  and  gene- 
rallj  known  and  hereinafter  referred  to  as  the  Factory 
Acta,  iu  cases  where  the  said  process  is  carried  on  iu 
bleaching  and  d>eing  works  in  which  steam,  water, 
or  o<hiT  mechanical  power  is  used:  And  whereas  by 
the  Act  of  the  season  of  the  twenty  sixth  and  twen- 
ty-seventh years  of  tiie  same  reign,  chapter  thirty^ 
eight,  the  provisions  of  the  said  Bleaching  and  Dyeing 
Works  Act,  1860,  are  extended  to  the  employment 
of  women,  young  persons,  and  chill  'en  in  calendering 
and  fiui;»hiug  works,  iu  which  steam,  water,  or  other 
mechanical  power  is  used:  And  whereas  the  process 
of  finishing  is  carried  on  in  other  works  besides  those 
specified  in  the  said  Acts,  and  as  so  carried  on  is  at- 
tendant with  the  same  evils  to  the  health  of  the  wo- 
men,  yonng  persons,  and  childreo  employed  as  in  the 
aboYementioaed  works;  And  wiieisaa  it  is  expedient 


that  the  process  of  finishing,  wheresoever  carried  un, 
should  be  regulated  in  the  same  manner  as  it  is  regu^ 
lated  in  the  above-mentioned  v\orks,  and  that  the  pro- 
visions of  the  Factory  Acts  should  also  be  extended 
to  the  employment  of  women,  young  persons,  and 
children  in  the  processes  of  hookiiig  or  lapping,  or 
making  up  and  packing:'  Be  t  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

I.  After  the  passing  of  this  Act,  all  such  provi* 
sions  of  the  said  Bleaching  and  Dyeing  Works  Act, 
I860,  as  are  now  in  force,  shall  apply  to  women, 
young  persons,  and  children  employed  for  hire  in  any 
building  or  piemises  whatever  in  tbo  processes  of  &* 
nishing,  hooking,  or  lapping,  or  of  making-up  and 
packing,  any  yarn  or  cloth  of  cotton,  wool,  silk,  or 
flax,  or  any  of  them,  or  any  mixture  of  them,  or  any 
yam  or  cloth  of  any  other  material  or  materials,  or 
any  of  such  processes ;  and  in  the  construction  of  the 
said  Bleaching  Act  of  1860,  and  the  Acts  therein  re- 
cited, *'  bleaching  works  "  and  **  dyeing  works  "  and 
**  factory  "  shall  include  any  buildings  or  premises  in 
which  the  said  processes  or  any  of  them  are  carried 
on:  Provided  always,  that  this  Act  shall  not  apply  to 
any  building  or  premises  in  which  all  the  persons 
employed  are  males  over  the  age  of  fourteen  years; 
provided  also,  that  in  buildmgs  and  premises  wiihiu 
this  Act  the  owner  or  owners  may  from  time  to  time, 
by  notice  to  be  given  in  writing  to  the  inspector, 
elect  wnat  shall  be  the  working  hours  in  such 
buildings  and  premises,  so  as  that  the  total  number  of 
hours  during  which  females,  young  persons,  and 
children  may  be  lawfully  employed  iu  any  oue  day  or 
week,  according  to  the  provisions  of  the  said  recited 
Act,  be  not  exceeded,  and  so  as  the  working  hours 
elected  be  between  six  in  the  morning  and  six  in  the 
evening,  or  seven  iu  the  morning  and  seven  in  the 
evening,  or  eight  in  the  morning  and  eight  iu  the 
evening. 

2.  This  Act  may  be  cited  for  all  purposes  as  the 
«« Bleaching  and  Dyeing  Works  Extension  Act,  1664." 

CAP.  XOIX. 
An  Act  to  amend  the  Procedure  of  the  Civil  Bill 
Courts  in  Inland,  [29th  July,  1864.] 

Sec.  1.  CommeiUkment  of  Act. 

2.  Short  title, 

3.  Interpretation  of  terms, 

4.  Decrees  oj  the  Civil  Bill  Courts  to  be  executed 

by  the  sheriffs  and  their  bailiffs, 

5.  Sherifs  to  appoint  otaistant  bailiffs. 

6.  Chairman  may  fine  bmliffsfor  negtect  ormis' 

conduct. 

7.  Names  of  bailiffs  to  be  published. 

8.  Particulars  of  fees,  ffc  to  be  printed  on  de* 

crees. 

9.  Judge  may  order  writ  of  certiorari  to  remove 

judgment  of  Civil  Bill  Court  into  Superior 
Court. 
1 0.  Form  0}  wai  rant  for  execution  of  decree. 

I I.  Fees  to  be  taken  by  eheriff  according  to  the 

§chedule(B./ 
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12. 

13. 
14. 

15. 

16. 

17. 

18. 
19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 


27. 
28. 
29. 
30. 

31. 


32 


Party  demanding  execution  to  lodge  certifi- 
cate of  sum  due. 

SheriJ  to  levy  only  for  sum  gtated. 

Sherijff  to  receive  poundage  Jees  on  a  levy 
upon  the  goods  of  a  party. 

Fee  to  sheriff  from  party  demanding  execu- 
cution  against  the  body  of  a  party. 

Decree  to  be  executed  within  two  months^  or 
returned^  with  a  statement  of  the  reasons 
for  its  non-execution. 

Penalty  on  sherijff  or  bailiff  receiving  other 
than  the  fees  aMowed. 

Bailiff  extorting  guilty  of  a  misdemeanor. 

Sheriff  or  his  baUiffto  execute  all  decrees  for 
possession  of  land. 

Under-sheriff  to  keep  **  ejectment  ^^  and  "  de- 
cree and  order  ^^  books. 

Proceedings  on  lodging  civU  bill  decree  for 
execution. 

Outgoing  sheriff  to  give  a  list  of  decrees^  ^c. 
remaining  unexecuted  to  his  successor. 

Sheriffs^  in  execution  of  decrees^  to  have  the 
same  powers  as  high  sheriffs^  ^c. 

Priority  of  executions  issuing  out  of  Superior 
Court  and  Civil  Bill  Court 

Execution  not  to  be  unlawful  by  reason  of 
any  itTegularity  in  the  mode  of  executing  it. 

Be»cuing  goods,  or  (tssaulting  sheriff  or  bailijff 
in  the^  execution  of  their  duty,  a  misde- 
meanor. 

Under-sheriff  to  attend  the  Civil  BUI  Court, 

Regulates  the  sale  of  goods  taken  in  execution. 

As  to  interest  in  land. 

Power  of  under-sheriff  or  bailiff  to  sell  by 
auction.     Goods  taken  in  execution. 

Provides  for  the  appointment  of  a  deputy  un- 
der-sheriff as  to  the  duties  of  the  CivU  Bill 
Court,  in  case  oj  tUness,  ^c,  of  under- 


Execution  to  be  superseded  on  payment  of 
debt  and  costs, 

33.  Clerks  of  peace  to  retain  a  poundage  on  the 

fees  lodged  with  them  for  the  account  of  the 
sheriffs. 

34.  General  power  of  appeal  in  all  proceedings 

under  this  Act, 

35.  Judge  of  assize  may  state  can  for  opinion  of 

Superior  Courts. 

36.  Courts  of  common  law  shall- finally  hear  and 

determine  such  cases, 

37.  Special  can  may  be  amended, 

38.  Judges  to  make  rules. 
39«  Cost  of  special  case, 

40.  No  suit  to  be  brought  in  the  Superior  Courts 

on  a  civil  biU  decree,  ^c. 

41.  No  civil  bill  to  be  brought  upon  any  judg- 

ment or  decree  of  a  Superior  or  Petty  Ses- 
sion Court 

42.  Amending  the  SOth  section  o/ 14  ^  :5    Vict. 

c.  57,  by  directing  the  time  within  which 

executom*  accounts  should  be  lodged. 
43*  Chairman  may  issue  a  warrant  for  bringing 

up  a  prisoner  to  give  evidence, 
44.   Chairman  may  renew  decree  in  ejectment 

within  six  months,  if  possession  unlawfully 

taken  by  the  defendants 


45.  Affidavits  to  be  used  in  CivU  BiU  Courts 

may  be  stoom  before  particular  persona 
out  of  sessions, 

46.  Affidavit  of  landlord  or  agent  admissible  in 

ejectment  for  nonpayment  of  rent. 

47*  Power  to  chairman  to  adjourn  case  to  ano- 
ther division, 

48.  Power  of  amendment 

49*  Amendment  of  orders  or  convictions  of  ma- 
gistrates on  appeal, 

50.  Power  to  take  fresh  recognizances  on  appeals 

where  those  entered  into  may  be  defective  in 
form. 

51.  Power  to  give  costs  when  appeal  not  pro- 

ceeded with, 

52.  Expenses  to  be  allowed  to  witnesses^  as  Mr- 

man  shall  direct. 

53.  Process  out  of  a  county  may  be  servedhy  caiji 

person^  and  when  served  by  a  process  ojker 
of  the  county  may  be  proved  by  affidavit 

54.  This  Act  incorporated  unth  recited  Act 

55.  Existing  decrees  to  remain  in  force^  and  to 

be  executed  ufUh  annexed  warranty  ifc. 

56.  Original  not  necessary  to  be  shown  at  time  of 

service,  ^c. 

57.  Entries  in  clerk  of  the  peace's  book  evidence. 

58.  General  rules  may  be  made  from  fime  to  tttne. 

59.  Schedules  to  be  part  of  this  Act 

60.  Repeal  of  Acts  and  parts  of  Acts  as  in  eche- 

duU  {€.) 

6 1 .  Under-sheriff  shall  not  act  as  an  attorney  be- 

fore the  chairman.    Penalty,  £100. 

62.  Under-sheriff  to  keep  an  office  in  the  mnt^ 

town  or  in  one  of  the  quarter  sessions  towns. 

63.  Decrees  and  other  documents  may  be  ddiveted 

to  the  sherijff  personally  or  by  registered^- 
teratthe  under-sheriffs  office,  and  net  eUe- 
where. 

64.  Protection  of  sheriffs  acting  in  execution  of 

this  Act 

65.  Fees  in  schedule  (B)  to  be  the  lawful  fees  for 

the  discharge  of  the  duties  named. 

66.  Fees  in  schedule  {B.)  to  be  chargeable  agdnst 

the  unsuccessful  party,  save  where  ctherwist 
provided, 

67.  When  business  of  court  shall  not  be  troM- 

acted 

*  Whereas  it  is  expedient  to  amend  the  procedare  m 
the  Civil  Bill  Courts  in  Ireland  and  to  make  provi- 
sion for  the  better  execation  of  the  derees  aod  orders 
of  such  courts : '  Be  it  therefore  enacted  bj  the  Queco'i 
most  excellent  Majesty,  by  and  with  the  advice  ind 
consent  of  the  loids  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  bj 
the  aothority  of  the  same,  as  follows: 

1.  The  provision^  of  this  Act  shall  come  into  ope- 
ration on  the  first  day  of  March  one  thoosaud  eight 
hundred  and  sixty  five. 

2.  This  Act  may  be  cited  for  all  purposes  as  **  The 
Civil  Bill  Courts  Procedure  Amendment  Act  (Ire- 
land) 1864." 

3.  In  the  construction  of  this  Act  the  following 
words  and  expressions  shall  have  the  force  and  meau* 
ing  hereby  assigned  to  (hem, -unless  there  be  some- 
thing in  the  subject  or  context  repugnant  thereto: 
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The  word  "  person  "  or  •*  party  *'  shall  extend  to 
and  include  any  body  politic,  corporate,  or  colle- 
giate, whether  aggregate  or  solo,  and  any  public 
company: 

The  word  "lands"  shall  include  houses,  mes- 
suages, and  tenements  and  premises,  whether 
corporeal  or  incorporeal;  and  the  word  "pre- 
mises" shall  include  lands,  houses,  and  tene- 
ments, whether  corporeal  or  incorporeal  : 

The  word  "  county "  shall  extend  to  and  include 
a  county  of  a  city,  a  county  of  a  town,  a  town, 
a  city,  a  borough,  and  a  riding  of  a  county: 

The  word  "decree"  shall  include  a  dismiss,  or 
any  renewal  of  a  decree  or  dismiss,  or  any  order 
of  the  Civil  Bill  Courts  for  the  payment  of  mo- 
ney, or  any  warrant,  or  any  '*  order "  for,  or 
**  writ  of  restitution,"  issuing  out  of  or  awarded 
by  such  Courts: 

The  word  "  defendant "  shall  mean  also  the  per- 
son or  party  whose  body,  goods,  or  chattels  may 
be  liable  to  be  taken  under  any  decree,  dismiss, 
renewal,  or  order  of  the  Civil  Bill  Courts: 

The  word  "bailiff"  shall  mean  any  bailiff  duly  ap- 
pointed by  the  sheriff  under  and  in  pursuance  of 
this  Act,  and  shall  include  any  person  assisting 
the  sheriff,  under  sheriff,  or  such  bailiff,  with  the 
authority  and  in  the  presence  of  such  sheriff, 
under-sheriff,  or  bailiff,  in  the  execution  of  any 
decnse,  dismiss,  renewal,  order,  virit,  or  warrant 
of  the  Civil  Bill  Conrts: 

The  expression  "  Civil  Bill  Court "  shall  mean  the 
Court  for  the  hearing  of  civil  bill  causes  held  in 
the  several  counties  of  Ireland: 

The  expressions  *^  Chairman  of  the  Court  of  Quar- 
ter Sessions,"  "  Chairman  of  the  County,"  and 
"Chairman'*  shall  include  the  Judge  of  the 
Court  for  hearing  civil  bill  causes  for  such 
county,  and  shall  extend  to  and  include  the  Re- 
corders of  the  city  of  Dublin  and  the  city  of 
Corkf  and  the  Recorder  of  any  '*4ty,  borough,  or 
town  in  Ireland^  under  the  Act  passed  in  the  . 
third  and  fourth  years  of  her  Majesty's  reign, 
intituled  An  Act  for  the  Regulation  of  Munici-  \ 
pal  Corporations  in  Ireland,  and  their  Deputies 
lawfully  appointed:  ! 

The  expression  "  cleric  of  the  peace  "  shall  include 
the  acting  or  deputy  clerk  of  the  peace,  regis- 
trar, or  other  officer  of  the  county  or  Recorder's  ' 
Courts,  lawfully  discharging  the  duties  of  a  clerk  ' 
of  the  peace,  either  in  a  county,  county  of  a  city, 
or  county  of  a  town : 

The  word  "sheriff"  shall  include  the  "under- 
sheriff;"  and  in  Borough  Civil  Bill  Courts 
where  an  officer  of  such  Courts,  and  not  the 
sheriff,  has  now  by  law  the  execution  of  the  de- 
crees of  such  Courts,  shall  include  and  mean 
such  officer: 

The  expression  "  process  of  the  Court "  shall  in- 
clude any  decree,  dismiss,  renewal,  order,  or 
writ  or  other  proceeding  of  the  Civil  Bill  Courts: 

The  word  "plaintiff"  shall  include,  in  addition  to 
the  plaintiff  in  any  decree,  such  person  as  may 
by  any  decree,  order,  or  writ  of  the  Civil  Bill 
Court  be  entitled  to  receive  the  possession  of 
any  land,  chattel,  or  money : 


The  expression  "  Lord  Lieutenant  "  shall  include 
the  Lords  Justices  of  Ireland. 

4.  All  decrees  of  the  Civil  Bill  Conrts  signed  before 
the  commencement  of  this  Act,  and  remaining  unex- 
ecuted, and  all  decrees  of  such  conrts  hereafter  to  be 
signed  by  the  chairman  of  the  several  counties  in  Ire- 
land, shall  be  executed  by  the  sherifis  of  the  several 
counties,  counties  of  cities  and  of  towns  respectively* 
or  by  their  bailiffs  appointed  under  this  Act,  and  by 
no  other  persons;  and  the  said  sheriffs  shall  be  entl' 
tled  to  receive  all  fees  and  sums  of  money  allowed  by 
this  Act  in  the  name  of  fees,  payable  to  the  sheriff^ 
out  of  which  they  shall  provide  for  the  execution  of 
the  duties  for  which  such  fees  are  allowe.l,  and  for  the 
payment  of  the  bailiffs  appointed  to  assist  them  under 
this  Act;  and  every  such  sheriff  shall,  save  as  here- 
inafter otherwise  specially  provided,  be  responsible  for 
his  own  acts  and  defaults,  and  for  the  acts  and  de- 
faults of  his  bailiffs  in  the  execution  of  the  duties  im- 
posed on  him  by  this  Act,  as  the  sheriff  of  any  county 
in  Inland  is  responsible  for  his  acts  and  defaults,  and 
for  the  acts  and  defaults  of  his  officers  in  the  execu- 
tion of  any  writ  or  process  out  of  the  Superior  Courts 
in  Ireland:  Provided  that  whenever  the  sheriff  shall 
be  a  party  in  any  proceeding  by  civil  bill,  and  that 
any  decree  shall  be  made  therein  against  him,  the 
chaiiman  shall  appoint  a  special  bailiff  to  execute  such 
decree,  and  the  precept  of  the  clerk  of  the  peace  shall 
be  directed  to  such  special  bailiff,  who  shall  be  enti- 
tled to  receive  the  bailiff's  fees  for  executing  the 
same. 

6.  The  sheriff  of  each  county,  county  of  a  city,  and 
county  of  a  town  in  Ireland  shall,  within  one  week 
after  the  commencement  of  this  Act,  and  from  time 
to  time  thereafter  as  occasion  shall  require,  appoint, 
by  writing  under  his  hand,  a  sufficient  number  of  per- 
sons resident  within  the  connty,  and  one  at  least  of 
whom  shall  be  resident  within  each  quarter  sessions 
district  thereof,  to  be  bailiffs  to  assist  the  said  sheriff 
in  the  execution  of  the  duty  imposed  on  him  by  this 
Act ;  and  it  shall  be  lawful  for  the  sheriff,  at  his  plea- 
sure, to  dismiss  all  or  any  of  snch  bailiffs,  and  appoint 
others  or  additional  bailiffs  as  he  shall  see  fit:  Pro- 
vided, that  the  appointment  of  such  bailiffs  shall  not 
be  vacated  by  the  death  or  removal  from  office  of  the 
sheriff,  but  the  acts  of  such  bailiffs  done  after  the 
death  or  removal  of  the  sheriff  until  the  appointment 
of  the  succeeding  sheriff  shall  be  as  valid  as  if  snch 
sheriff  had  not  died  or  been  removed:  Provided  al- 
ways, that  no  action  or  other  proceeding  shall  be  taken 
against  any  sheriff  for  any  act,  neglect,  or  omission  in 
respect  of  the  provisions  of  this  Act  after  the  expira- 
tion of  six  calendar  months  from  the  day  on  which 
the  succeeding  sheriff  shall  be  sworn  into  office. 

6.  The  chairman  shall  have  power  to  fine  any  of 
the  bailiffs  appointed  to  execute  civil  bill  decrees  for 
neglect  or  misconduct  in  a  sum  not  exceeding  five 
pounds,  to  be  levied  by  distress  on  the  goods  and 
chattels  of  such  bailiffs. 

7.  The  name  and  place  of  abode  of  every  bailiff  to 
be  so  appointed  from  time  to  time  by  the  sheriff,  and 
of  every  bailiff  who  may  be  so  dismissed  or  suspended 
as  afoi'esaid,  shall  be  published  immediately  after  the 
date  of  such  appointment,  suspension,  or  dismissal,  in 
some  ODO  or  more  newspaper  or  oewspapera  published 
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or  c'raalated  within  the  connfj,  and  chall  be  retnmed 
to  the  office  of  the  clerk  of  the  peace  of  KQch  con  my, 
and  shall  be  otherwise  promirisrated  by  the  plieriff,  in 
ruch  manner  as  to  the  chairmnn  of  the  connty  shall 
eeem  expedient ;  and  a  Tut  of  the  tailiffd  for  the  time 
being  ^ball  be  at  all  times  posted  and  kept  open  for 
poblic  inspection  in  the  office  cf  the  nnder-sheriflf,  and 
in  every  qnarter  sesVion^  court  house  and  in  everj 
petty  sessions  room  in  th<;  onnty. 

8.  On  every  civil  bill  decree  to  be  .«i;;ned  after  the 
commencement  of  this  Act  there  shall  be  printed, 
either  at  the  foot  or  on  th'3  back  thereof,  a  true  copy 
of  tl  e  fees  payable  to  the  sheriff  for  executing  de- 
crees and  *o  the  keepers  for  the  charge  of  the  goods 
seised,  as  ^p'>cified  in  part  II  of  schedule  (B.)  to  this 
Act  annex  d,  and  also  a  copy  of  the  s'zteenth  section 
of  thii  Ac . 

9.  It'  a  judge  of  a  superior  court  shall  be  satisfied 
tbit  a  pnty  against  whom  judgment  for  an  amount 
exceeding  twenty  pounds  exclusive  of  costs,  has  been 
obtained  in  a  Civil  Bill  Court  has  no  goods  or  chat 
tels  which  can  be  Cfmveniently  taken  to  satisfy  such 
jnd^rment,  bo  may,  if  he  shall  think  fit,  and  on  nuch 
terms  as  to  cotU  as  he  mny  direct,  orders  writ  of  cer- 
tiorari to  m^e  to  remove  the  judgment  of  the  Civil 
Bill  Court  into  one  of  the  Superior  Tonrts,  and  when 
removed  it  shall  have  the  same  force  and  effect  and 
the  same  proceedings  may  be  had  thereon  as  in  the 
case  of  a  judgment  of  such  Superior  Court,  but  no 
action  shall  be  brought  upon  such  judgment. 

10.  The  warrant  to  be  added  to  all  civil  bill  de- 
crees to  be  executed  after  the  commencement  of  this 
Act,  whether  such  decrees  shall  have  been  rigned  be- 
lore  or  shall  be  signed  after  the  comroenconiont  of 
this  Act,  shall,  instead  of  the  form  to  a  special  bailiff 
of  the  plaintiff's  nomination  as  heretofore  used,  be  in 
the  form  following,  or  as  near  thereto  as  may  be: 

*  County  of  )      I  authorize  and  empower  A.B,  of 

to  wit.  /  and  CD,  of  ,  bailiffs, 

or  cither  of  them,  and  tbeir  assistants,  to  execute  the 
above  decree. 

*  Given  under  my  hand  and,  seal  this  day  of 

186    . 

'  L.M,  sheriff  of  the  ssid  county, 
llie  sum  to  be  levied  hereunder  is  £ 

'  L.M.  sheriff.' 
And  such  warrants  shall  not  be  addressed  to  any 
ether  persons  than  the  bailiffs  to  be  appointed  by  the 
pheriffs  in  pursuance  of  this  Act:  provided  that  such 
varraiit,  if  duly  signed  by  the  then  sheriff,  shall, 
whilst  such  decree  shall  remain  in  force  be  a  sufficient 
authority  for  the  execotion  of  the  same,  notwithstand- 
ing that  such  sheriff  may  have  died  or  been  removed 
from  office,  and  that  such  warrant  hliall  not  have  been 
signed  by  his  successors ;  but  no  such  warrant  shall 
be  in  force  after  the  dismissal  or  suspension  of  the 
bailiff  to  whom  same  is  directed,  but  such  dismissal 
or  su' pension  shall  be  a  revocation  of  such  warrant. 

11.  There  shall  be  payable  to  the  sheriffs  of  the 
several  conntics,  counties  of  cities  and  of  towns,  for 
the  performance  of  the  duties  imposed  on  them  by  this 
Act,  the  fees  specified  in  respect  of  such  duties  in  the 
schedule  (B.)  to  this  Act  annexed,  and  no  other  fees; 
and  a  table  of  sucb  fees  shall  be  placed  and  main- 
tained in  some  conepicooos  place  in  every  court- house 


where  civil  bill  causes  shall  be  heard  and  in  the  officer 
of  the  under-sheriffs  and  of  the  clerks  of  the  peace  of 
the  several  counties;  and  the  grand  jury  of  every 
county  are  hereby  required,  at  any  assises  to  be  held 
in  and  for  such  county,  without  previous  applicarion 
to  presentment  sessions,  to  present  t^e  rca<<onable  and 
actual  expenses  of  preparinj^,  exposing,  and  maintaia- 
ing  such  table  of  fees  to  be  raised  off  socb  county, 
and  to  be  paid  to  the  clerk  of  the  peace. 

1 2.  No  sheriff  shall,  for  executing  any  decree.  de« 
mand  or  receive  fees  on  any  larger  sum  than  shall  be 
certified  In  writing  to  be  justly  due  thereon  by  the 
party  on  whose  behalf  such  execution  shall  be  de- 
manded, or  his  attorney    known  agent,  or  receiver; 
and  the  party  demanding  such  execution  shall,  when 
he  shall  so  demand  the  same,  lodge  with  the  sheriff, 
either  by  delivering  the  same  at  the  office  of  the  under- 
sheriff  in  the  town  in  which  such  office  shall  be  kept, 
to  the  sheriff,  under-sheriff,  or  clerk  in  ciiarge  of  sucb 
office,  or  by  sending  the  same  through  the  general 
post  office  in  a  letter  duly  registered  according  to  the 
i-ejulations  of  the  post  office,  and  addressed  to  the  she- 
riff at  the  office  of  such  under-sheriff,  a  ccnificate  under 
his  hand,  or  under  the  hand  of  his  attorney,  or  known 
agent  or  receiver,  stating  the  sum  then  claimed  to  be 
due  on  foot  of  f^nch  decree,  after  all  equitable  deduc- 
tions, which  certificate  shall  be  filed  in  the  office  of  the 
said  under-sheriff,  and  the  sum  therein  stated  shall  be 
entered  in   the  *' decree  and  order  book '*  hereinafter 
mentioned,  and  also  at  the  foot  of  the  decree  when 
delivered  for  execution,  for  which  the  fee  of  sixpence 
shall  be  paid  to  the  sheriff  by  the  party  demanding 
such  execution. 

13.  No  sheriff  £hall  levy  for  any  greater  sum  than 
shall  be  entered  at  the  foot  of  the  decree,  together 
with  the  poundage  fees  on  the  sum  so  entered,  or  on 
such  portion  thereof  as  shall  be  actually  le\icd,  with 
the  kee|)er^s  fees,  accoiding  to  the  scale  specified  in 
part  II.  of  schedule  (B  )  to  this  Act  annexed;  and  no 
decree  shall  be  executed  at  the  foot  of  which  such 
entry  shall  not  have  been  made  as  aforesaid ;  and  if 
the  party  at  whose  suit  such  execution  shall  be  de- 
manded, or  his  attorney,  agent,  or  receiver,  shall  ne- 
glect or  omit  to  deliver  such  certificate  as  aforesaid, 
or  shall  appear  to  have  wilfully  and  maliciously  over- 
char}>:ed  in  such  certificate  the  party  against  whom 
suci:  execution  shall  issue,  the  party  at  whose  suit  such 
exciution  Fhnll  be  demanded  shall  be  liable  to  au  ac- 
liou  for  d»mRgo>  at  the  suit  of  the  party  aggrieved. 

H.  riK)n  eveiy  levy  under  a  decree  by  execution 
agninst  the  goods  of  a  party,  the  sheriff  shall  and  may, 
aftii  such  executitai  excctitcd,  dcmauil  and  take  there- 
for the  poundage  fees  nicntioned  iu  that  behalf  iu  ]iart 
II.  cf  schedule  (B.)  to  tliis  Act  annexed,  on  the  sum 
stated  to  be  due  by  the  entry  at  toot  of  such  decree, 
if  levied,  and  in  addition  thereto,  or  if  the  goods  taken 
shall  not  amount  iu  value  to  the  sum  stated  in  such 
entry,  then  on  so  much  only  as  he  shall  levy,  and 
u  hich  in  such  case  he  shall  be  entitled  to  retain  out 
ot  the  sum  levied  by  him,  paying  the  balance  to  the 
party  demanding  such  oxecutiou. 

15.  Upon  every  wairant  for  execution  under  a  de- 
cree against  the  body  of  a  party  thei-e  shall  be  pay- 
able to  the  sherriff  the  fee  specified  in  that  behalf  in 
part  II.  of  schedule  (B.)  to  this  Act  annexed,  to  be 
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paiil  by  the  party  by  wtioro  such  execntion  fihali 
be  demanded  on  or  before  the  delivery  of  the  de- 
cree to  the  sherlfT .  for  execation,  and  in  default 
of  sach  payment  the  sheriff  may  refuse  to  execute  the 
same;  and  such  fee  shall  not  be  chargeable  against 
the  party  against  whom  such  execution  shall  be  is- 
sued :  Provided,  that  if  the  party  against  whom  such 
wairant  shall  be.  issued  shall  not  be  arrested  within 
two  mouths  from  the  delivery  of  such  decree  to  the 
sheriflf,  such  fee  shall  be  returned  by  the  sheriff  to  the 
person  by  whom  the  same  shall  have  been  paid. 

16.  The  sheriff  shall,  unless  where  otherwise  di- 
rected in  writing  by  the  party  delivering  the  same, 
execnte   every  decree  delivered  to  him  as  aforesaid, 
and   pay  over  the  proct^eds  thereof  to  the  party  on 
who?e    behalf  execution  shall  be  demanded,  or  his  at- 
tornoy  thereto  lawfully  authorized,  with  all  expedition, 
and  at  the  latest  with'u  two  calendar  months  after  the 
said   decree  shall  be  delivered  to  him  for  execution ; 
and  if  the  sheriff  shall  within  the  said  period  of  two 
months  be  unable,  from  sufficient  legal  causes,  to  exe- 
cute the  said  decree,  he  shall,  at  the  expiration  of  the 
said  period,  if  required  so  to  da  by  the  party  who  shall 
have  delivered  the  same  to  him  for  execution,  or  his 
attorney  thereto  lawfully  authorized,  return  the  decree 
to  sach  party  or  tu  his  attorney,  and  state  in  writing 
on  the  back  thereof  the  cause  of  the  non -execntion  of 
soch  decree,  by  which  statement  the  sheriff  shall  be 
boand  in  any  proceeding  taken  against  hiui  for  neglect 
of  duty:  Provided,  that  if  the  sheriff  shall  execute  any 
decree  before  the  expiration  of  the  said  periud  of  two 
months,  nothing  herein  contained  shall  authorize  hiui 
to  retain  the  piocveds  so  levied  until  the  expiration  of 
such   period;    and    provided    fuither,    that  nothing 
herein  contaiuod  shall  prevent  the  sheriff  from  execu 
ting  any  decree  alter  the  expiration  of  two  months 
from  Its  delivery  to  him  for  execution,  so  long  as  the 
said  decree  shall  be  in  force. 

17.  Any  sheriff  or  under-sheriff  or  any  bailiff  em- 
pOHcred  to  execute  a  decree,  or  any  assistant  of  such 
sheriff,  under-sheriff,  or  bailiff,  or  any  keeper,  who 
shall  demand  or  receive  from  any  person,  on  or  in  re- 
spect of  the  execution  of  such  decree,  any  money  or 
gratuity  other  than  the  poundage  fees  legally  payable 
on  the  execntion  thereof  as  In  this  Act  mentioned, 
and  the  keeper's  fees,  in  ease  of  a  seizure  of  goods 
thereunder,  as  specified  in  part  II.  of  schedule  (B.) 
to  this  Act  annexed,  or  who  shall  knowingly  permit 
or  suffer  anyone  on  bis  behalf  to  receive  the  same, 
shall  be  liable  to  pay  a  sum  not  exeediug  twenty 
pounds  to  any  person  who  may  sue  tor  the  same  by 
civil  bill 

18.  If  any  bailiff,  or  any  person  assisting  such  bai- 
liff;  acting  under  a  decree  of  a  Civil  Bill  Court,  or 
under  colour  of  the  process  of  such  Court,  shall  ex- 
tort any  money,  security  fur  mouey,  chattel,  or  other 
thing,  such  person  so  offending  shall  be  guilty  of  a 
misdemeanour,  punishable  by  a  fiue  not  exceeding 
twenty  pounds,  or  by  imprisonment  not  exceeding 
twelve  calendar  months,  with  or  without  hard  labour, 
or  by  both  Bug  and  imprisonment;  and  iu  any  indict- 
ment for  such  offences  it  bhall  only  be  necessary  to 
aver  that  the  party  charged  with  the  offence  was  a 
bailiff  ot  the  Civil  Bill  Cuurt  of  the  particular  county 
or  a  pei'»ou  ateisiiug.  •nch  bailiff,  and  that  uuder  or 


under  colour  of  the  process  of  such  Civil  Bill  Court 
he  did  extort  money,  or  a  security  for  money,  or  soma 
chattel,  as  the  case  may  be. 

19.  All  decrees  for  the  f»osse8sion  of  land,  and  all 
orders  made  by  any  judge  of  assize  upon  appeal  from 
any  decree  relating  to  the  possession  of  land,  and 
under  which  the  possession  of  land  may  be  given  or 
taken,  shall  be  executed  by  the  sheriffof  the  county  in 
which  the  said  lands  or  any  part  of  them  are  situatedi 
or  by  bis  bailiffs,  and  by  no  other  person,  and  the  she- 
riff shall  himself  or  by  his  bailifis  execute  such  de^ 
crees  and  orders  within  one  calendar  month  after  the 
same  shall  have  been  delivered  to  him  for  execution, 
unless  otherwise  directed  by  the  party  delivering  the 
same,  9dd  such  decree  or  order  shall  justify  the  sheriff 
or  his  bailiffs  in  entering  upon  the  premises  named 
therein,  with  such  assistants  as  he  or  they  shall  deem 
necessary,  and  in  taking  and  giving  possession  there- 
of accordingly;  and  in  every  decree  fur  the  possession 
of  land  the  sheriff  shall  be  commanded  to  put  the 
plaintiff  into  the  possession  of  the  same;  and  the  war- 
rant to  be  annexed  to  every  such  decree  shall  be  in  the 
form  following,  or  as  near  thereto  as  may  be: 

'  Concty  of  |  I  authorize  and  empower  A,  B.  of 

to  wit.      /         and  C,  D,  of  ,  bailiffs,  or 

either  of  them,  and  their  assistants,  to  execute  the 
above  decree. 

'  Given  under  my  hand  and  seal,  this  day 

of  18 

(Seal.)  L.M.  Sheriff  of  said  County.* 

Provided  always,  that  no  entry  shall  be  made  upon 
any  premises  under  any  decree  or  order  for  the  pur^ 
pose  of  taking  possession  thereof  except  between  the 
hours  of  nine  in  the  morning  and  three  in  the  after- 
noon, and  no  such  entrv  shall  be  made  on  a  Sundatf^ 
Oood  Ft  iday^  or  Christmas  Day ;  and  whenever  the 
sheriff  shall  be  a  party  to  any  ejectment  by  civil  bill, 
the  decree  for  possession  in  such  proceeding  shall  not 
be  executed  by  the  sheriff,  but  such  decree  or  order  as 
herein  before  mentioned,  shall  be  directed  to  a  special 
bailiff,  to  be  named  by  the  chairman  of  the  county, 
who  shall  be  commanded  to  execute  the  same,  and  no 
other  person  shall  execute  the  same ;  and  such  special 
bailiff  shall  h^ve  all  the  powers  and  authority  hereby 
conferred  on  the  sheriff  for  giving  or  taking  possessiou 
under  any  decree  or  any  such  order  of  a  judge  of  as- 
size on  appeal. 

20.  The  under  sheriff  of  each  county  shall  enter  in 
a  book  to  be  kept  by  him  for  that  purpose,  to  be  called 
the  ''  ejectment  book,''  the  several  decrees  in  ejectment 
which  shall  be  delivered  to  the  sheriff  for  executiou, 
specifying  the  names  of  the  parties  therein,  the  names 
of  the  lands  and  the  barony  in  which  the  same  are  si- 
tuated, the  date  of  the  decree,  and  the  date  at  which 
the  same  was  delivered  to  him  for  execution,  and  iu 
cases  for  the  nonpayment  of  rent  the  sum  ascertained 
by  such  deciee  as  due  for  reut,  and  shall  state  in  the 
said  book  the  time  when  such  decree  shall  have  been 
executed,  or  if  not  executed  the  cause  of  the  non-ex- 
ecution thereof;  and  the  under  sheriff  shall  also  keep 
a  book,  to  be  called  the  ''  Decree  and  Order  Book,"  in 
which  he  shall  enter  the  several  decrees,  other  than 
those  last- mentioned,  given  to  the  sheriff  for  execution, 
specifying  the  names  of  the  parties  therein,  the  sums 
due  OB  foot  thereof  as  stated  by  ths  psrsoa  delivering 
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the  same*  and  the  precise  time  and  hoDr  at  which 
such  decrees  were  delivered  to  him  for  execntion, 
such  time  and  honr  of  delivery  in  all  cases  to  be 
endorsed  bj  him  on  the  said  decrees,  and  shall 
enter  in  the  said  book  the  time  at  which  the  said 
decrees  were  execnted,  and  the  snm  (if  anj)  and 
poundage  fees  levied  or  received  thereunder,  and 
if  such  decrees  shall  not  have  been  executed,  the 
cause  of  the  noa- execution  thereof;  and  when  more 
than  one  decree  shall  be  given  to  him  for  execution 
against  the  same  person,  the  sheriff  shall  execute  such 
decree  in  the  order  of  time  in  which  the  same  shall 
have  been  respectively  delivered  to  him ;  and  whenever 
the  sheriff  shall  not  execute  any  such  deci*ee  in  eject- 
ment,  he  shall  endorse  on  such  decree  the  reason  why 
tf)e  same  was  not  so  executed,  and  shall,  at  the  request 
of  the  plaintiff  or  such  other  person  as  may  be  entitled 
to  demand  the  same  from  him,  deliver  back  such  de- 
cree to  the  plaintiff  or  such  other  person,  when  re- 
quired by  him  so  to  do;  and  the  under  sheriff  shall 
produce  the  said  books  for  the  inspection  of  the  chair- 
man of  the  county,  or  of  the  clerk  of  the  peace,  when- 
ever  he  shall  have  been  required  by  the  said  chairman 
or  by  the  clerk  of  the  peace,  after  reasonable  notice  so 
to  do. 

21.  On  any  civil  bill  decree  being  lodged  for  execu- 
tion, the  person  receiving  the  same  for  the  sheriff  shall 
give  to  the  person  lodging  the  same  a  certified  copy  of 
the  entry  made  by  him  in  his  **  Ejectment  Book  "  or 
**  Decree  and  Order  Book." 

22,  The  sheriff  of  every  county,  county  of  a  city, 
or  county  of  a  town,  shall,  within  one  week  after  the 
expiration  of  his  term  of  office,  deliver  to  the  succeed- 
ing sheriff  a  cori*ect  list  under  his  hand  of  all  decrees 
and  other  processes  in  bis  possession  not  wholly  exe- 
cuted by  him,  with  all  such  particulars  as  shall  be  ne- 
cessary to  explain  to  the  succeeding  sheriff  the  several 
mfttters  intended  to  be  transferred  to  him,  and  shall 
thercnpon  transfer  to  the  succeeding  sheriff  all  such 
decrees  and  processes,  and  all  records,  books,  and  mat- 
ters connected  with  the  Civil  Bill  Court  of  such  county, 
and  relating  to  his  duties  under  this  Act;  and  the 
succeeding  sheriff  shall  thereupon  sign  and  give  a 
duplicate  of  such  list  to  the  sheriff  retiring  from  office, 
to  whom  the  same  shall  be  a  sufficient  discharge  from 
the  further  pxecution  of  the  decrees,  processes,  and 
other  matters  therein  contained;  and  the  succeeding 
sheriff  shall  thereupon  stand  charged  with  the  execu- 
tion and  care  of  the  said  decrees,  processes,  and  other 
matters  contained  in  the  said  list,  as  fully  and  effec- 
tually as  if  such  decrees  and  processes  had  been  made 
over  to  him  by  indenture  and  schedule;  and  if  any 
sheriff  shall  refuse  or  neglect,  on  the  expiration  of  his 
term  of  office,  to  deliver  such  list  within  such  period  as 
aforesaid,  or  shall  wilfully  make  out  an  untrue  or  in- 
correct list,  or  shall  refuse  or  neglect  to  transfer  such 
decrees  a  d  processes  records,  bcoks  and  matters,  in 
manner  aforesaid,  it  shall  be  lawful  for  the  chairman  of 
the  county,  on  complaint  made  to  him  in  court  by  the 
incoming  sheriff  as  to  any  of  the  said  matters,  after 
notice  given  to  such  outgoing  sheriff  six  cleai*  days  be- 
fore such  application,  and  upon  proof  of  such  refusal  or 
neglect  as  aforesaid  in  any  of  such  paiticulars,  to  6ne  the 
said  outgoing  sheriff  in  any  sum  not  exceeding  (;fly 
pounds;  and  every  such  outgoing  sheriff  so  neglecting  or 


refusing  to  perform  any  of  the  particulars  aforesaid  shall 
be  further  liable  to  make  such  satisfaction,  by  damages 
and  costs,  to  the  party  aggrieved  thereby,  as  he,  she, 
or  they  shall  sustain  by  such  neglect  or  refusal,  such 
damages  to  be  recovered  in  the  ordinary  way  by  pro« 
cess  in  the  Civil  Bill  Court,  and  not  elsewhere. 

23.  The  sheriff  of  each  county  in  Ireland  and  hia 
bailifis  shall  have  in  the  execution  of  the  decrees  of 
the  civil  bill  court  of  such  county  all  the  powers,  pri- 
vileges, and  rights  which  the  sheriffs  of  the  several 
counties  in  Ireland  have  or  are  entitled  to  in  the  exe* 
cution  of  all  writs  delivered  to  them  for  execution  out 
of  the  superior  courts  in  Ireland;  and  all  constables 
and  other  peace  officers  within  their  several  jurisdic- 
tions, and  all  and  every  other  person  or  persons  whom 
the  sheriff  of  the  county  would  be  entitled  to  call 
upon  to  assist  him  in  the  execution  of  any  writ,  shall 
to  the  same  extent  be  liable  to  assist  the  sheriff  in  the 
execution  of  any  decree  of  the  civil  biP  courts. 

24.  When  a  writ  against  the  goods  of  a  party  shall 
have  issued  from  a  superior  court,  and  a  decree  against 
the  goods  of  the  same  party  shall  have  issued  from 
the  civil  bill  court,  and  been  lodged  for  immediate 
execution,  the  priority  of  right  to  the  goods  seiaed 
under  such  writ  and  decree  shall  be  determined  by 
the  priority  of  the  delivery  of  such  writ  and  decree  at 
the  office  of  the  under  sheriff  in  the  town  ic  which 
such  office  shall  be  kept  under  this  Act. 

26.  The  sheriff  or  his  bailifis,  in  executing  any  de- 
cree of  the  civil  bill  court,  shall  not  be  deemed  tres- 
passers by  reason  of  any  iiregularity  or  informality  in 
the  form  of  such  decree,  or  in  the  mode  of  executing 
it,  but  the  party  aggrieved  may  proceed  for  the  spe- 
cial damage  which  be  may  have  actually  suatuned  by 
such  irregularity  or  informality  against  the  sheriff  or 
the  bailiff  guilty  thereof. 

26.  Whosoever  shall,  by  violence  to^  or  threat  of 
violen::e  to,  or  restraint  of  the  person  of  any  sheriff, 
under  sheriff,  or  bailiff  when  executing  any  civil  bill 
decree,  or  by  force,  compel  or  indnce  such  sheriff, 
under  sheriff,  or  bailiff  to  abandon  any  seizure  of  the 
body  or  goods  of  any  person  previously  made  by  such 
sheriff,  under  sheriff,  or  bailiff  while  in  the  execution 
of  such  decree,  or  who  shall  rescue  or  attempt  to 
rescue  the  body  or  goods  of  any  person  taken  under  a 
civil  bill  decree  by  such  sheriff^  under  sheriff,  or 
bailiff,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  liable  to  be  imprisoned  for 
a  period  not  exceeding  six  calendar  months,  with  or 
without  h.ird  labour. 

27.  The  under  sheriff  of  each  county,  or  hia  deputy 
duly  appointed  by  him  in  writing,  shall  attend  every 
sitting  of  the  civil  bill  court  of  such  county,  except 
when  his  absence  shall  be  allowed  by  the  chairmau, 
and  shall  in  the  execution  of  his  duties  conform  to  all 
such  general  rules  as  shall  be  from  time  to  time  made 
for  regulating  the  proceedings  of  the  court  as  herein- 
after provided,  and,  subject  thereto,  to  the  orders  and 
dii-ections  of  the  chairman. 

28.  No  goods  or  cattle  which  shall  be  taken  in 
execution  under  any  decree  of  a  civil  bill  court  shall 
be  sold  until  after  the  end  of  three  clear  days  at  least 
next  following  the  day  on  which  such  goods  or  cattle 
shall  have  been  so  taken,  unless  such  goods  be  of  a 
perishable  nature,  or  upon  the  request  in  writing  of 
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the  party  whose  goods  or  cattle  shall  have  been  so 
taken;  and  it  shall  be  lawfal  for  the  sheriff  from 
time  to  time  to  appoint  such  persons  as  he  shall 
think  proper  for  keeping  possession  of  goods  or  cattle 
80  taken  in  execution;  and  the  sheriff  shall  be  entitled 
to  receive  oat  of  the  proceeds  of  the  sale  of  all  goods 
or  cattle  taken  in  execution,  and  sold  by  him  or  by 
bis  bailiffsy  a  sum  of  money  for  the  expenses  of  the 
bailiflb  or  persons  in  charge  of  the  property  taken  (if 
ftach  property  shall  remain  in  their  charge),  over  the 
amoant  entered  at  foot  of  the  decree,  at  the  rate  of 
two  shillings  and  sixpence  for  each  bailiff  or  person 
for  eveiy  twenty-four  hours  or  any  fractional  part  of 
soch  period  that  he  shall  be  so  in  charge,  together 
with  such  sum,  if  any,  as  he  shall  actually  incur  in  the 
sustenance  and  keep  of  such  cattle:  Provided  always, 
that  the  number  of  bailiffs  or  persons  for  whom  the 
said  sheriff  may  so  charge  shall  not  exceed  two,  and  { 
the  length  of  time  for  which  he  shall  so  charge  shall 
Dot  exceed  five  days;  and  the  said  cattle  or  goods 
shall  be  sold  by  public  cant  to  the  highest  and  best 
bidder,  between  the  hours  of  ten  in  the  forenoon  and 
three  in  the  afieraoon  on  such  day  after  such  third 
day  as  aforesaid,  and  at  such  place,  as  the  sheriff  or 
bis  bailiffs  shall  appoint,  first  causing  notice  in  writing, 
entitled  in  the  cause,  of  the  time  and  place  inteuded 
for  such  sale  to  be  posted  up  two  clear  days  previous 
thereto  in  the  market  town  next  to  the  place  of  such 
intended  sale  at  the  usual  place  for  posting  public 
notices  there. 

29.  It  shall  not  be  lawful  to  seize  or  sell  under  any 
civil  bill  execution  any  term  for  years,  or  any  estate 
or  interest  in  lands. 

30.  The  nnder  sheriff  or  any  of  hb  bailifis  shall 
hgve  aotbority  to  sell  goods  taken  in  execution  by 
him  or  by  the  sheriff  or  any  bailiff,  without  the 
assistance  of  a  licensed  auctioneer:  Provided  always, 
that  the  sheriff  shall  be  answerable  for  the  proper  care 
and  sale  of  the  goods  so  taken,  to  the  same  extent  as 
sheriffs  in  Ireland  aru  answerable  for  the  care  and 
sale  of  goods  taken  in  execution  by  them  under  writs 
out  of  the  superior  courts. 

31.  In  case  of  the  death  of  any  under  sheriff  or  of 
the  inability  of  any  nnder  sheriff  to  perform  the  duties 
itti  posed  on  him  by  this  Act  from  illness  or  other 
cause,  the  high  sheriff  of  such  county  shall  forthwith 
a)tpoint  a  fit  and  proper  person  to  act  as  under  sheriff 
or  deputy  under  sheriff  for  the  execution  of  the  duties 
ot  the  civil  bill  court  required  by  this  Act,  whose  name 
shall  be  returned  to  the  clerk  of  the  peace  within  three 
days  from  such  appointment:  Provided  that  in  the 
i-\  ont  of  the  high  sheriff  being  absent  from  Ireland^ 
or  otherwise  unable  to  appoint  such  deputy  under 
sheriff,  it  shall  be  lawful  for  the  Lord  Chancellor  of 
Ireland  to  appoint  a  fit  and  proper  person  to  act  as 
such  under  or  deputy  nnder  sheriff  in  reference  to 
the  duties  of  such  ci\  11  bill  court  until  such  appoint- 
ment shall  be  made  by  the  high  sheriff  for  the  time 
being,  or  any  successor  to  be  duly  appointed  in  his 
place.  I 

32.  If  the  party  against  whom  an  execution  under 
a  civil  bill  decree  snail  be  issued  shall,  before  an  actual 
sale  of  his  goods  seized  thereunder,  pay  or  tender  or 
cause  to  be  paid  or  tendered  to  the  sheriff,  or  to  the 
bailiff  eoD^loyed  to  execute  the  decree,  the  amount  speci- 


fied to  be  levied  at  the  foot  of  such  decree,  or  such  part 
thereof  as  the  person  entitled  thereto  shall  agree  to 
accept  in  full  or  in  part  payment  of  his  debt,  together 
with  the  lawful  poundage  fees  and  charges  to  the 
bailiffs  or  keepers  in  care  of  the  same,  the  execution 
of  the  said  decree  shall  be  superseded  or  suspended, 
as  the  case  may  be,  for  such  tune  as  the  person  issu- 
ing such  execution  shall  direct,  and  the  goods  of  the 
said  party  shaU  be  released;  and  any  person  taken 
into  custody  nnder  any  such  decree  who  shaU  have 
satisfied  the  sum  stated  in  the  entry  at  foot  thereof,  or 
or  such  portion  thereof  so  agreed  to  be  accepted  as 
aforesaid,  shall  be  discharged  from  custody,  but  shall 
be  liable  to  be  again  taken  for  the  residue,  if  any, 
which  shall  remain  due  on  such  decree,  provided  such 
residue  shall,  exclusive  of  the  costs  of  such  decree, 
exceed  ten  pounds. 

33.  '  And  whereas  it  Is  fit  that  the  clerks  'of  the 
peace  should  be  indemnified  for  the  trouble  and 
responsibility  imposed  on  them  by  this  Act  in  receiving 
the  fees  mentioned  in  Part  1.  of  Schedule  (B.)  to  this 
Act  annexed  for  the  account  of  the  sheriff  on  the 
entry  of  processes  for  hearing,  and  issumg  the  decrees 
of  the  civil  bill  coui  t : '  Be  it  enacted,  that  the  clerks 
of  the  peace,  when  acting  in  person,  or  if  not  so 
acting,  then  the  deputy  or  acting  clerk  of  the  peace, 
shall  be  at  liberty  to  retain  for  their  own  use  one 
penny  out  of  each  shilling  to  be  so  paid  to  them  for 
the  account  of  the  sheriff  on  the  entry  of  processed  for 
hearing  and  on  issuing  said  decrees. 

34.  In  any  case  w  here  a  party  shall  be  dissatisfied 
with  the  judgment  or  decree  of  the  chairman  in  respect 
of  any  proceedings  instituted  by  virtue  of  this  Act,  it 
shall  be  la^  ful  for  such  party  to  appeal  against  such 
judgment  or  decree  in  like  manner,  and  upon  the  like 
terms  and  stipulations,  as  appeals  in  other  cases  are 
allowed  to  be  brought  under  the  Acta  n^w  in  force 
relating  to  proceedings  by  civil  bill 

35.  it  shall  be  lawful  for  any  judge  of  assize,  upon 
the  trial  of  any  appeal,  to  direct  a  special  case  to  be 
stated  for  the  opinion  of  a  superior  court  of  common 
law  in  Irtland  in  case  any  question  of  law  shall  arise 
before  him  on  the  trial  of  any  appeal  which  in  his 
judgment  may  be  proper  to  be  decided  by  a  superior 
court  of  common  law,  and  the  case  when  stated  shall 
be  signed  by  the  judge,  and  the  appellant  shall  lodge 
the  case,  and  take  all  other  necessary  steps  to  have 
the  case  set  down  for  hearing  before  one  of  the  said 
superior  courts  of  common  law  within  such  time  as 
any  general  rule  to  be  made  as  herein-after  provided 
shall  require,  and  in  default  of  his  so  doing  the  decree 
shall  stand  affirmed  with  costs,  unless  on  special 
application  the  judge  shall  otherwise  order. 

36.  The  several  superior  courts  of  common  law  in 
Ireland  are  hereby  empowered  to  bear  and  determine 
such  special  cases  when  submitted  to  them,  and  for 
that  purpose  they  shall  severally  have  and  exercise  all 
the  powers  vested  by  this  or  any  other  Act  in  the 
judge  of  assize  in  respect  of  said  cases,  and  on  said 
cases  the  decision  made  by  any  snperior  court  of 
common  law  shall  be  final  and  couclnsive. 

37«  Any  superior  court  of  common  law  before  whom 
any  case  may  be  pending  may  direct  said  case  to  be 
amended  by  consent  of  the  paities,  or  on  the  certifi- 
cate of  the  judge  who  signed  said  case. 


90 


APPENDIX— STATUTES  «7  &  2$  VICTOmA, 


38.  The  judges  of  the  Qaeen^s  Bench  in  Ireland 
shall,  as  soon  as  may  he  con%'enient  after  tlie  passing 
of  this  Act,  make  rules  and  regulations,  and  may  from 
time  to  time  alter  and  amend  said  rnles  and  regnU  • 
tions,  for  the  hearing  and  disposal  of  all  such  special 
cases  as  may  be  stated  by  a  judge  of  assiEO  for  the 
decision  of  a  superior  conrt  of  common  law,  and  for 
regulating  the  ccsts  of  said  proceedings,  and  for 
directing  when  and  where  such  cases  shall  he  lodged, 
and  for  providing  that  all  such  cases  shall  be  distributed 
in  rotation  among  the  three  superior  courts  of  common 
law  ill  Ireland, 

39-  In  addition  to  any  costs  now  by  law  recoverable 
from  any  nn»uccessful  party  on  an  appeal,  it  shall  be 
lawful  to  recover  from  such  party  such  additional 
costs  as  may  be  awarded  by  the  court  by  whom  the 
speciHl  case  shall  be  decided,  not  exceeding  in  any 
case  the  codts  to  be  fixed  by  any  general  rule  as 
aforesaid. 

40.  No  action  or  other  proceeding  shall  be  brought 
in  the  superior  courts  of  common  law  in  Ireland  upon 
any  decree  of  any  civil  bill  court;  but  noth  ng  herein 
contained  shall  be  deemed  to  repeal  or  alter  the  seven 
teenth  and  eighteenth  sections  of  the  Act  passed  in 
the  twelfth  and  thirteenth  years  of  her  Majesty, 
chapter  one  hundred  and  four,  for  filing  and  enrolling, 
as  judgments  of  the  superior  courts,  civil  bill  decrees 
for  the  recovery  of  poor  rates. 

41.  It  shall  not  be  lawful  for  any  person  who  shall 
have  obtained  a  judgment  in  any  of  the  superior 
courts  at  law,  or  a  decree  or  order  of  any  petty 
BessiotiS  court  in  Ireland,  to  Hue  by  civ  J  bill  in  Ireland 
ui)on  such  judgment,  decree,  or  order,  nor  to  proceed 
by  ci\il  bill  lor  the  recovery  of  any  money  which  was 
the  subject  of  the  suit  upon  which  such  judgment, 
decree,  or  order  was  obtained. 

42.  ^  And  whereas  provision  is  not  made  in  the 
Act  passed  in  the  fourteenth  and  fifieenih  years  of 
her  Majesty,  chapter  fifty  seven,  section  fifty,  for  the 
time  within  which  executors  and  administrators  should 
lodge  the  accounts  and  schedules  in  the  said  section  of 
the  said  Act  mentioned : '  Be  it  enacted,  that  such 
executor  or  admiui^tratur  shall  ludge  with  the  clerk 
ot  thj  peace  such*  schedule  or  schedules  or  accounts 
within  one  calendar  mouth  after  he  shall  have  been 
called  on  in  writing  to  do  so  by  any  person  entitled 
to  demand  that  the  same  should  be  lodged  as  in  that 
section  uaiucd,  or  within  such  other  time  as  the  cuuit 
shall  order;  and  in  default  of  his  so  doing,  if  no  sutfi- 
cleut  cause  shall  be  abown  for  such  default,  such 
executor  or  administrator  shall  forfeit  a  sum  not 
exceeding  twenty  pounds,  to  be  recovered  as  in  the 
said  section  of  the  said  Act  is  mentioned. 

43.  The  ciiairman  of  the  county,  upon  application 
on  affidavit  by  cither  party  in  a  suit  depending  l)efore 
him,  may,  if  he  shall  think  fit  so  to  do,  issue  an  order 
under  his  hand  and  seal  for  bringing  up  belore  the 
civil  bill  court  any  prisoner  or  pei-son  confined  m  any 
gaol,  prison,  or  place  within  his  county  to  be  examined 
as  a  witness  in  any  cause  or  matter  depending  before 
Mch  court ;  and  the  person  so  required  to  be  brought 
before  such  court  shall  be  brought  under  the  sauie 
custody  Hud  bbuli  be  dealt  with  iu  ail  respects  as  a 
prisoner  required  by  any  writ  of  habeas  corpus  awarded 
l)y  any  of  Lor  Majeaty'a  aaperior  oouits  of  law  at 


Dublin  to  be  brought  before  snch  conrt  to  be  examined 
as  a  witness  is  now  by  law  required  to  be  bron;;ht 
and  dealt  with:  Provided  always,  that  the  person 
having  the  custody  of  such  prisoner  or  perc^on  sh&ll 
not  be  bound  to  obey  snch  order  unless  a  reasonable 
sum  be  tendered  to  him  for  the  conveyence  of  a  proper 
ofiiccr  or  ofiicers,  and  of  the  prisoner  or  person,  in 
going  to  and  returning  from  such  court,  such  sum  to 
be  part  of  the  witness's  expenses  incident  to  the  hear- 
ing of  the  cause,  unless  otherwise  ordered  by  the 
chairman;  provided  also,  that  no  p  rson  confined  in  a 
county  or  city  gaol  shall  be  brought  up  nnder  any 
snch  order  to  any  otlier  place  ttian  to  the  court  house 
of  such  county  town,  or  city  or  town,  where  such 
gaol  is  situated. 

44.  Where  a  decree  for  the  possession  of  lands 
shal)  have  been  pronounced  by  the  chairman  of  the 
county,  and  the  defendant  in  snch  decree  shall,  after 
rhe  same  shall  have  been  executed  by  the  sheriflf.  and 
within  six  calendnr  months  after  the  execution  of  snch 
decree,  uidawfnlly  re  enter  or  take  possession  of  the 
lands  nientior.ed  therein,  it  shall  be  lawful  for  the 
chairman,  upon  the  application  of  the  plaintiff  therein, 
to  renew  ^nch  decree  for  the  purpose  of  enabling  the 
said  plaintiff  to  re  execute  the  same ;  provided  that 
such  application  L^iall  bo  made  at  a  sessions  to  be 
held  for  the  division  in  which  such  lands  are  situated 
of  which  such  possession  shall  have  been  unlawfully 
taken  as  aforesaid  by  the  defendant  in  any  such 
decree,  such  renewal  to  be  granted  upon  such  notice 
and  in  like  manner  as  renewals  of  decrees  in  ordinary 
civil  bill  cases  are  now  by  liw  authorized  to  be 
granted. 

45.  All  affidavits  to  be  used  in  any  civil  bill  conrt 
in  Ireland  may  be  sworn  beioie  the  chairman  of  the 
county  out  of  quarter  ses>ious,  and  an\ where  in 
Ireland^  or  before  any  master  extraordinary  iu  Chan- 
cery in  England  or  Inland^  or  any  coutUiisMuuer  for 
taking  affidavits  iu  any  of  the  superior  couita  at 
WestminMer  or  Dublin;  provided  that  all  athdavits 
taken  as  in  this  section  mentioned  shall  be  filed  as  of 
record  in  the  court  ^  here  the  same  are  intended  to  be 
U6ed  before  the  same  shall  be  read,  for  the  filing  of 
which  the  clerk  of  the  peace  shall  be  entitled  to 
receive  a  fee  of  sixpence. 

46.  *  And  whereas  the  eighty-eighth  section  of  the 
Act  of  the  fourteenth  and  fifteenth  years  of  her 
Majesty,  chapter  fifty-seven,  is  repealed  by  the  Act 
of  the  twenty-third  and  twenty -fourth  years  of  her 
Majesty,  chapter  one  hundred  ;.nd  fifty  four,  and  it 
is  expedient  to  re-enact  the  piovisious  of  the  said 
section  to  such  extent  as  is  herein-after  next  men* 
tioned:'  Be  it  enacted,  that  in  all  proceedings  by 
civil  bill  ejectments  for  nonpayment  of  rent,  where  tho 
defendant  shall  not  appear  to  delend  the  same,  the 

I  affidavit  of  the  landlord  or  lassor,  or  his  agent,  or 
receiver,  for  ascertaining  the  amount  of  the  rent  due, 
;  shall  be  admisi>ible. 

47.  if  the  chairman  of  the  county  shall  be  saiisficd 
that  any  suit  peuduig  by  civil  bill  in  his  couit  can  t>e 
more  conveniently  tried  iu  any  other  division  of  hia 
county  than  that  to  which  it  has  beea  returned  for 
hearing,  or  if  during  the  hearing  of  any  suit  it  shall 
appear  lo  the  chairmiui  that  it  would  meet  the  cuds 
of  Justije  to  adjoom  the  fuither  hc««iug  of  tlte  Md 
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•nit  to  some  town  In  another  division  of  the  conntj,  ^ 
it  shall  be  lawfal  for  him  to  direct  that  imch  case 
shall  be  heard  in  such  other  division,  or  he  may 
adjoam  the  hearing  of  the  same  to  any  town  iti  snch 
other  division ;  and  any  decree  made  in  such  other 
division  shall  in  that  case  have  the  same  effect  as  if 
the  same  were  pronounced  in  the  division  to  which 
the  suit  was  originally  returned  for  hearing. 

48.  It  shall  be  lawful  for  the  chairman  of  the  civil 
bill  court,  or  any  judge  of  assize  on  appeal  at  all  times 
to  ami^nd  all  proce^tsf^s  by  adding  or  striking  ont  psr- 
rien,  whether  plaintiffs  or  defendants,  and  all  other 
defects  and  error:)  in  any  civil  bill  process  or  notice, 
or  other  proc(*eding  of  the  civil  bill  court,  whether 
there  may  be  anything  in  writing  to  amend  by  or  not; 
and  all  ^uch  amendments  may  be  made  in  such  man- 
ner as  shall  be  thereby  directed,  and  with  or  withont 
costs,  and  upon  such  terms  as  to  the  said  chairman  or 
jndge  shall  seem  fit;  and  all  snch  amendments  as  may 
be  necessary  for  the  purpose  of  determining  in  any 
existing  suit  the  real  question  in  controversy  between 
the  parties  shall  be  so  made;  and  when  snch  amend- 
ment shiill  be  allowed,  the  order  for  allowing  the 
same,  specifying  the  amendment,  shall  be  entered  as 
of  record  upon  the  court  book  of  the  clerk  of  the  peace: 
Provided  alv/ays,  that  no  such  amendment  shall  be 
made  if  it  shall  appear  to  the  chairman  or  to  the 
judge  of  assize  on  appeal  tiiat  the  same  is  calculate<l 
to  mislead  and  iujnrionsly  prejudice  the  opposite  pany 
in  the  merits  of  his  case 

49.  If  on  the  trial  of  any  appeal  to  any  court  of 
general  qnarter  sessions  of  the  peace  in  Ireland^  or  to 
the  cbairmau  of  the  county,  against  any  conviction  or 
order  made  or  pronounced  by  any  jnstice  or  justices  of 
the  peace,  any  objection  shall  be  taken  on  account  of 
any  onimission  or  mistake  in  the  making  or  di  awing 
up  of  snch  conviction  or  order,  or  any  variance  between 
the  facts  stated  in  such  conviction  or  order  and  the 
evidence  adduced  in  support  thereof,  and  it  shall  be 
shown  to  the  satisfaction  of  the  court  that  sufficient 
grounds  were  in  proof  before  the  justice  or  justices 
making  such  conviction  or  oider  to  have  authorized 
the  drawing  up  thereof  free  from  the  said  omission 
or  mistake,  or  that  such  variance  is  in  some  point  not 
niaierial  to  the  merits  of  the  case,  it  shall  be  lawful 
for  the  court  to  amend  such  conviction  or  order  on 
ifuch  terms  as  it  shall  think  fit,  and  to  adjudicate 
thoreu|>ou  as  if  no  such  omission  or  mistake  or  vari- 
ance had  exbted. 

50.  *Aud  whereas  the  Act  now  in  force  giving  a 
right  of  appeal  to  the  courts  of  general  quarter  sessions 
in  Ireland,  or  the  chairman  of  the  civil  bill  courts  in 
Ireland,  frequently  require  a  recognizance  or  recogni- 
zances to  be  entered  into  as  a  condition  of  snch  appeal, 
and  appellants  are  liable  to  be  prevented  from  trying 
their  appeals  upon  the  merits  in  consequence  of  im 
perfections  in  the  taking  of  such  recognizances:'  Be 
it  enacted,  that  where  any  recognizance  or  recogni 
sauces  which  shall  have  been  entered  into  within  the 
time  by  law  required,  before  any  justice  or  justices, 
for  the  purpose  of  complying  with  any  such  condition 
of  appeal,  shall  appear  to  the  court  before  which  such 
appeal  is  brought  to  nave  been  insufficiently  entered 
into,  or  to  be  otherwise  defective  or  invalid,  it  shall 
be  lawfal  for  the  court.  If  it  aijail  ao  think  fit,  to  per^ 


mit  the  substitution  of  a  new  and  r nffieient  recogni- 
zance or  new  and  sufficient  recognizances  to  be  entered 
into  before  such  court,  in  the  place  of  snch  insufficient, 
defective,  or  invalid  recognizance  or  recognizances,  and 
for  that  purpose  to  allow  such  time,  and  make  snch 
examination,  and  impose  such  terms  as  to  payment  of 
cofits  to  the  respondent  or  respondents,  as  to  such 
conrt  shall  appear  just  and  reasonable,  and  snch  sub- 
stituted recognizance  or  recognizances  shall  i  e  as  valid 
and  effectual  to  all  intents  and  pur|io$es  as  if  the  same 
had  been  dnly  entered  into  at  any  earlier  time  or  times 
as  reqnired  by  any  Act  or  Acts  now  in  force. 

51.  And  for  the  more  effectual  prevention  of 
frivolous  appeals  be  it  enacted,  that  any  court  of  gene- 
ral or  qnarter  sessions  of  the  peace,  upon  proof  of 
notice  of  any  appeal  to  sueh  conrt  having  been  given 
to  the  clerk  of  the  petty  sessions  court,  and  snch  re- 
cognizance having  been  entered  into  as  in  ''The  Petty 
Sessions  (Ireland)  Act,  1851,"  is  in  that  behalf  men- 
tioned, though  such  appeal  may  not  be  afterwards 
prosecuted  or  ent  red,  or  though  notice  in  writing  of 
the  intention  of  the  party  to  prosecute  the  same  shall 
not  have  been  served  seven  clear  days  before  the 
commencement  of  said  sessions,  as  by  said  Act  requi- 
red, may,  if  it  shall  so  think  fit,  at  the  sessions  for 
w  hich  such  notice  of  appeal  was  gfven,  order  to  the 
party  receiving  the  same  snch  costs  and  charges  not 
exceeding  forty  shillings  as  by  the  said  conrt  shall  be 
thought  reasonable  and  just  to  he  paid  by  the  party 
giving  such  notice,  sush  costs  to  be  recoverable  in  the 
same  manner  as  the  costs  in  ordinary  cases  of  appeal 
are  now  by  Inw  recoverable. 

52.  It  shall  be  lawful  for  the  chairman  of  the 
county  or  judge  of  assize  upon  appeal  to  allow  rea- 
sonable expenses  to  any  person  examined  before  him 
in  any  proceeding  by  civil  bill,  and  to  tax  and  award 
against  the  unsuccessful  party  in  any  such  proceeding 
the  expenses  so  allowed,  not  to  exceed  the  aum  of  five 
pounds  to  any  one  witness. 

53.  Every  process  which  shall  be  required  to  be 
served  out  of  the  county  in  which  the  cause  is  to  be 
heard  may  be  served  by  the  proceseofficer  of  any  civil 
bill  court  or  by  any  other  pei'bou;  and  when  the 
service  of  process  ont  of  the  county  shall  be  made  by 
a  process  officer  of  the  connty  where  such  service 
shall  be  made,  such  service  may  be  proved  by  affidavit 
purporting  to  have  been  made  before  a  master  extra- 
ordinary in  Chancery  or  any  other  person  now  autho- 
rized by  law  to  take  affidavits;  and  the  fee  for  taking 
such  affidavit  shall  be  one  shilling,  and  skali  be  pait  of 
the  costs  incident  to  the  civil  bill;  and  such  affidavit 
shall  be  filed  with  the  clerk  of  the  peace  of  the  county 
in  whkh  the  same  shall  be  used  as  evidence  of  ser- 
vice, and  before  the  hearing  of  the  cause  in  which 
such  affidavit  is  intended  to  be  used,  and  shall  specify 
fully  the  residente  of  the  parties  served*  and  the 
residence  of  the  person  making  such  affiilavit,  and  the 
manner  in  which  service  was  effected,  for  the  filing 
whereof  such  clerk  of  the  peace  shall  be  entitled  to  a 
fee  of  sixpence. 

54.  I'he  Act  of  the  fourteenth  and  fifteenth  years 
of  her  Majesty,  chapter  fifty-seven,  iutituled  An  Ad 
to  consolidate  and  amend  the  Laws  relating  to  civil 
bille  and  the  Courts  of  Quarter  Se.'^eions  in  ii-eland, 
and  to  troHtfer  to  ike  Aeeieiemi  Barridere  cerkdn  J^ 
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rikUeUan  as  to  Inadveni  DebtorSy  and  '*  The  Land- 
lord and  Tenant  Law  Amendment  Act,  Ireland, 
I860,''  shall,  as  to  sach  of  the  provisions  of  said  Acts 
as  relate  to  the  Civil  Bill  Courts  of  Ireland^  or  any 
proceeding  therein,  be  incorporated  with  this  Act,  and 
shall,  so  far  as  the  same  are  not  inconsistent  with  this 
Act  be  read  as  if  the  said  recited  Acts  (except  sach 
parts  thereof  as  have  been  repealed  or  amended  bv 
this  Act)  and  this  Act  were  one  Act 

55.  All  decrees  and  other  proceedings  of  every  na- 
ture and  kind  obtained  in  any  county  conrt  in  Irdand^ 
and  in  force  and  unexecuted  at  the  time  of  the  com- 
mencement of  this  Act,  shall,  notwithstanding  any- 
thing herein  contained,  remain  and  be  in  force  so  long 
as  the  same  would  have  been  in  force  and  effect  if 
this  Act  had  not  been  passed,  and  may  be  executed 
with  such  warrant  annexed  thereto  as  is  by  this  Act 
directeil. 

56.  So  much  of  section  sixty-five  of  the  fourteenth 
and  fifteenth  Victoria^  chapter  fifty-seven,  as  requires 
the  original  of  a  civil  bill  process  to  be  shown  to  the 
party  served  with  such  process,  and  so  much  of  sec- 
tion sixty-six  of  said  Act  as  requires,  in  the  case  of 
lodgers,  that  a  copy  of  the  process  shall  be  posted  on 
the  usual  place  for  posting  notices  on  the  nearest  po- 
lice barrack  to  the  house  in  which  the  defendant  shall 
80  lodge,  shall  be  and  the  same  are  hereby  repealed. 

57-  In  all  proceedings,  civil  or  criminal,  the  entry 
in  the  clerk  of  the  peace's  book  of  a  decree  or  dismiss 
shall  be  conclusive  evidence  that  a  decree  or  dismiss  ! 
between  the  parties  named  in  such  entry,  and  to  the  | 
purport  and  effect  mentioned  therein,  wad  pronounced 
by  the  chairman  of  the  county  at  the  sessions  of  which 
such  book  shall  purport  to  be  the  record,  and  it  shall 
not  be  necessary  in  any  case  to  produce  the  decree  or 
dismiss  signed  by  the  chairman. 

58.  It  shall  be  lawful  for  the  several  chairman  of 
quarter  sessions  in  Ireland,  or  for  any  five  of  them, 
to  be  selected  at  a  meeting  of  the  said  chairmen  to  be 
convened  for  that  purpose,  to  make  and  issue  such 
general  orders,  rales,  and  reguUtions  as  they  shall 
think  fit,  from  time  to  time  and  as  often  as  may  be 
deemed  necessary,  for  regulating  the  forms,  proceed- 
iijgs,  and  general  practice  of  the  Civil  Bill  Courts  In 
Ireland,  and  from  time  to  time  to  alter,  vaiy,  and  an- 
nul any  previous  order  relating  to  the  practice  of  the 
said  courts,  and  to  make  any  new  or  other  rule  or 
rules,  orders  and  regulations,  in  lieu  thereof,  provided 
that  any  such  rules,  orders,  and  regulations  tthall  not 
be  inconsistent  with  thb  Act,  or  any  Act  in  force  in 
Ireland  relating  to  civil  bills.  Such  rales,  orders,  and 
regulations  shall  be  submitted  to  the  Chief  Justice  of 
Ireland  for  his  approval,  and  copies  of  all  such  rales, 
oulers,  and  regulations,  when  so  approved,  shall  be 
transmitted  to  the  under-sheriff  and  the  clerks  of  the 
peace  of  the  respective  counties  in  Ireland,  to  be  by 
them  kept  and  preserved  in  their  offices,  and  there  to 
remain  open  at  all  times  to  public  iuspectiou;  and 
such  rules,  orders,  and  regulations,  when  approved  by 
the  said  Chief  Justice,  shall  be  as  binding  as  if  they 
were  contained  in  this  Act. 

59  The  sctiedules  to  this  Act  annexed  shall  be 
taktn  to  be  a  part  of  this  Act;  and  the  forms  herein 
contained,  or  any  other  forms  to  the  like  effect,  may 
be  used  in  the  respective  cases  to  which  they  are  ap- 


plicable, and  (shall  be  good  and  sufficient  for  snch 
cases. 

60.  From  and  after  the  commencement  of  this  Act 
the  several  Acts  and  parts  of  Acts  set  forth  in  the 
schedule  (C.)  to  this  Act  annexed,  to  the  extent  to 
which  such  Acts  or  parts  of  Acts  are  by  such  sche- 
dule expressed  to  be  repealed,  and  every  other  Act  or 
Acts,  or  such  parts  of  every  other  Act  or  Acts,  as 
shall  be  inconsistent  with  this  Act,  shall  be  and  the 
same  are  hereby  repealed,  except  as  to  anything  done 
before  the  commencement  of  this  Act,  and  except  so 
far  as  any  of  the  said  Acts  or  parts  of  AcU  repeal 
any  former  Act  or  part  of  an  Act,  and  except  so  far 
as  may  be  necessary  for  the  purpose  of  supporting 
and  contiouing  any  proceeding  taken  before  the  com- 
mencement of  this  Act,  and  except  as  to  the  recovery 
or  application  of  any  penalty  for  any  offence  which 
shall  have  been  committed  before  the  commencement 
of  this  Act. 

61.  No  under-sheriff,  or  any  person  for  his  use  or 
benefit,  shall  act  as  an  attoraey  in  any  cause  or  pro- 
ceeding to  be  heard  or  determined  before  any  chair- 
man of  any  county  in  Irdand;  and  if  any  sndi  dnder- 
sherlff,  or  any  person  for  hia  use  or  benefit,  shall  ao 
act  as  an  attoraey  in  any  such  cause  or  proceeding, 
snch  under-sheriff  shall  thereupon  forfeit  the  sum  of 
one  hundred  pounds,  to  be  recovered  by  any  person, 
within  one  year  afler  such  offence  committed,  by  ac- 
tion or  information  in  any  of  her  Majesty's  Courts  of 
record  in  Dublin, 

62.  The  under-shoriff  for  each  county  in  Irdand 
shall  at  all  times  have  and  keep  in  the  county  town 
of  the  county  for  which  he  shall  be  so  appointed,  or 
in  snch  one  of  the  quarter  sessions  towns  of  the  county 
as  may  be  most  conveoieut  and  as  may  be  approved 
by  the  chairman  of  quaiter  sessions,  an  office  for  the 
performance  of  his  duties  under  this  Act,  and  f>nch 
office  shall  be  kept  open  every  day  in  the  year  {Sun- 
days, ChrisUnaa  Day,  and  Good  Friday  only  ex- 
cepted), from  ten  o'clock  in  the  morning  until  (brec 
o'clock  m  the  afternoon,  snch  office  to  be  in  charge  of 
a  clerk  to  be  appointed  by  such  nnder-sherifl^  and  the 
delivery  of  every  decree  and  6<her  document  to  snch 
clerk  shall  be  a  delivery  to  the  said  under-sheriff^  and 
the  application  for  a  return  of  a  decree  to  the  said 
clerk  shall  be  an  application  \o  the  said  under-sheriff; 
and  the  said  under-sheriff  shall  keep  in  the  said  office, 
and  not  elsewhere,  the  ''  ejectment "  book,  and  **  de- 
cree and  orders  "  book  in  this  Act  mentioned. 

63.  All  decrees,  certificates,  or  other  documents  in 
relation  to  any  matter  under  this  Act  may  be  deli- 
vered to  the  sheriff,  either  by  giving  the  same  per^ 
sonally  to  the  sheri£^  under  sheriff,  or  clerk  in  chai^ge 
of  the  under  sheriff's  office  in  the  county  of  which  ha 
is  under  sheriff  at  such  office,  and  not  elsewhere,  or 
by  sending  the  same  through  the  General  Post  Office 
in  a  prepaid  letter,  duly  registered,  and  addressed  to 
the  sheriff  or  nnder  sheriff,  at  the  office  of  the  nnder 
sheriff  in  the  tovn  in  which  such  office  shall  be  kept; 
and  in  all  proceedings  against  any  sheriff  in  which  it 
shall  be  necessary  to  prove  a  delivery  of  snch  decree. 
certificsUe,  or  other  document,  proof  that  such  dccree» 
certificate,  or  document  was  duly  posted  in  a  prepaid 
registered  letter,  directed  to  the  sheriff  or  under 
sheriff  at  .the  office  of  such  nnder  sheriff,  in  the  town 
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in  which  aoch  office  shall  be  kept,  shall  be  conclosive 
erideDce  that  such  decree^  certificate,  or  docament 
was  received  bj  the  said  sheriff  or  ander  sheriff  at  the 
time  at  which  such  registered  letter  woald  have  been 
delivered  at  the  said  office  in  doe  coarse  of  the  post, 
imlefls  the  said  sheriff  or  under  sheriff  shall  prove  that 
sach  registered  letter  was  not  delivered  at  the  said 
office,  or  was  not  delivered  there  ontil  after  the  asnal 
time  for  its  delivery  in  doe  coarse  of  the  post;  and 
DO  delivery  of  any  decree,  certificate,  or  other  docn- 
ment  in  any  other  mode  than  as  herein-before  men- 
tioned shall  be  a  good  delivery  for  the  purpose  of 
charging  the  sheriff  witb  the  receipt  thereof. 

64.  And  for  the  protection  of  sheriffii  acting  in  the 
execntioD  of  this  Act,  be  it  enacted,  that  all  actions 
or  proceedings  to  be  brought  against  any  sheriff  for 
anything  done  m  pursuance  of  this  Act  shall  be  com- 
menced within  six  calendar  months  after  the  fact 
committed,  and  not  afterwards  or  otherwise;  and 
notice  in  writing  of  such  action,  and  of  the  cause 
thereof*  shall  be  given  to  the  defendant  one  calendar 
month  at  least  before  the  commencement  of  such  action 
or  proceeding;  and  no  plaintiff  shall  recover  in  any 
snch  action  or  proceeding  if  tender  of  sufficient  amends 
shall  have  been  made  before  such  action  or  proceed- 
ing brought,  or  if  afteraction  or  proceeding  brought 
a  sufficient  sum  of  money  shall  have  been  paid  into 
court,  with  costs,  by  or  on  behalf  of  the  defendant. 

65.  In  aU  actions  and  proceedings  by  civil  bill 
under  this  Act  the  fees  specified  in  the  Schedule  (B  ) 
to  this  Act  annexed  shall  be  established,  and  be 
deemed  and  taken  as  the  lawful  fees  and  emoluments 
for  the  discharge  of  the  several  duties  therein  specified 
by  the  respective  persons  therein  mentioned,  and  by 
the  process  officers  for  the  service  of  all  civil  bill  pro- 
ceases,  whether  under  this  Act  or  otherwise,  and  no 
other  fees  or  payments  shall  be  recoverable  for  the 
dischaige  of  snch  duties;  and  every  sheriff,  derk  of 
the  peace,  attorney,  bailiff,  or  process  officer  who  shall 
receive  any  greater  fee,  gratuity,  emolumeut,  or  other 
consideration  for  any  of  the  services  herein- before  or 
in  the  said  schedule  specified,  shall  forfeit  and  pay  the 
sum  of  ten  pounds  steriing  for  every  such  offence,  to 
bjD  recovered  by  civil  bill  by  any  person  who  may  sue 
for  the  same. 

66.  The  several  fees  mentioned  and  set  forth  in  the 
schedule  (B.)  to  this  Act  annexed  in  that  behalf  shall, 
save  wherein  herein-before  or  m  the  said  schedule 
otherwise  expressly  declared,  be  chargeable  against  the 
party  against  whom  any  decree  or  dismiss  shall  be 
pronounced  upon  any  civil  bill  or  other  proceeding 
brought  under  the  provisions  of  this  Act,  and  in  all 
cases  whatsoever  as  to  the  fees  hereby  provided  for 
the  process  ofSoe. 

67.  Jt  shall  not  be  lawful  for  the  chairman  of  any 
Miinty  in  Ireland  to  open  his  court  or  to  hear  any 
caae  of  civil  bill  on  Oood  Friday^  neither  shall  it  be 
lawful  for  him  to  open  his  court  or  to  hear  any  case  of 
civil  bill  l>efore  ten  of  the  clock  in  the  morning,  nor 
shall  it  be  lawful  for  him  to  commence  the  hearing  of 
any  civil  bill  after  fi?e  of  the  clock  in  the  afternoon  of 
fmy  other  day. 

SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (B.) 

PART  L 

Fuipayabk  to  the  thmff(%n  lieu  of  the  feee  of  one 


ehilling  and  two  and  sixpence  now  payable  to 
him  under  the  \Aihand  \!ith  Victoria,  chapter 
SI  ^  for  granting  a  warrant  to  the  special  bailiff  so 
the  plaintiff  s  nomination  in  ordinary  and  eject" 
ment  decrees,) 

£    p.    d. 
On  every  process  or  ejectment  entered 
for  hearing  with    the   derk  of  the 
peace     ...  ...  ...    0    0    6 

Such  fee  to  be  paid  to  the  clerk 
of  the  peace  for  the  account  of 
the  under  sheriff,  at  the  time  of 
the  entry,  to  be  taxed  with  the 
plaintiff's  costs,  if  a  decree  be 
made  in  his  favour. 

On  every  decree,   dismiss,   renewal,   or 
order  (save  those  in  ejectment  cases 
or  orders  or  writs  of  restitution  as  to 
lands):— 

For  any  sum  not  exceeding  20t       0     10 
Exceeding  20(.      ...  ...020 

On  every  decree,  dismiss,  and  renewal  in 

ejectment  cases,  and  on  every  order 

or  writ  of  restitution  as  to  lands    ...     0     2     6 

Such  fees  to  be  paid  to  the  clerk 

of  the  peace,  for  the  account  of 

the  under  sheriff,  by  the  person 

in  whose  favour  the  decree  is 

pronounced,  before  he  shall  be 

entitled  to  receive  the  same,  and 

to  be  taxed  at  foot  of  the  decree 

as  portion  of  the  costs  payable 

by  the  party  against  whom  such 

decree  shall  be  pronounced. 

Part  XL 
Fees  payable  to  the  Sheriff 

For  executing  any  decree,  dismiss,  renewal 
or  order  (except  decrees  or  renewals 
in  ejectment  cases,  or  writs  or  orders 
of  restitution  as  to  lands) 

One  shilling  in  the  pound  (or  for 
any  fractional  part  of  the  first 
pound)  on  the  amount  stated  in 
the  entry  at  foot  of  the  decree, 
disnuss,  or  renewal,  or  order, 
^  if  the  entire  amount  shall  be 
levied ;  or  if  the  entire  amount 
shall  not  be  levied,  (hen  on  the 
amount  actually  levied,  and  so 
in  proportion  for  any  fhictional 
part  of  a  pound  after  the  first 
pound;  one  shilling  to  be  p:iid 
In  every  case  of  a  levy,  though 
the  amount  produced  may  not  be 
one  pound. 

In  all  cases  for  executing  any  decrees, 

dismiss,  renewal,  or  order,  by  arrest 

of  the  party  ••«  ...     0  10     0 

To  be  paid  to  the  sheriff  on  the 

delivery  of  the  decree  by  the 

person  desiring  to  execute  the 

same  by  arrest'of  the  party, 

and  also  6d  per  statute  mile 
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for  the  convejance  of  the  party, 
if  arrested,  from  the  place  of 
his  arrest  to  the  county  gaol,  to 
be  chargeable  to  and  recovered 
from  the  per^ioii  demanding  such 
execution  by  arrest. 
For  execnting  any  decree  or  renewal  in 
ejectment,  or  writ  or  order  of  re* 
atitntiou  as  to  lands  not  exceeding 
five   pouuds   annual  valuation,  and 
where  the  perdoual  attendance  of  the 
sheriff  is  not  required  ...     0    10 

And  where  the  persoual  attendance  of  the 
sheriff  shall  be  required,  or  where  the 
lands   exceed   five    ponuds    auuuai 
valuation  ...  ...     1      1     0 

And  where  the  nersonil  attendance 

of  the  sheriff  shall  be  required 

by  the  party  executing  the  de* 

cree,  6d.  additional  shall  be  paid 

to  the  sheriff  for  every  statute 

mile  he  shall  necessarily  travel 

on  going  to  such  lands,  snch 

mileage    nut    to    be    charged 

against  the  opposite  party. 

In  cases  of  replevin,  for  drawing  affidavit 

of  valne  by  replevingers,  and  in  full 

of  all  charges  in  relation   to  such 

cases     ...  ...  ...     0    4     0 

To  the  sheriff  in  full  for  proceedings  by 

interpleader       ...  ...     0     3     6 

For^  returning  a  jnry  in  any  case  ...     0    3     6 

To  keepers  (not  exceeding  two  in  namber) 
of  goods  seized  under  any  decree  or 
dismiss  per  day  each  (not  exceeding 
five  days)  ...  ...     0     2     6 

For  filing  the  certificate  and  making  the 
entry  at  foot  of  the  deere<«,  as  in 
section  H  of  this  Act  mentioned. ••     0    0     6 
To  be  paid  by  the  party  presenting 
such  certificate. 

Paut  hi. 

Fees  payable  to  the  Cterk  of  the  Peace. 

JU.       d. 
For  the  filing  of  any  affidavit  sworn  under 
the  special    provisious  of  the  44  th 

and  52nd  sections  of  this  Act       0     0     6 
To  be  paid  by  the  person  requiring 
such  affidavit  to  be  filed,  and 
not  to  be  taxable  against  the 
opposite  pa>  ty. 
For  preparing  a  fresh  recognisance  in  cases 
of  appeal,  when  required  so  to  do 
under  the  49th  section  ...     0     3     6 

And  one  penny  in  every  shilling  lodged 
with  them  for  the  account  of  the 
sheriff,  a<  herein  before  mentioned,  to 
be  retained  by  them  out  of  the  monies 
80  lodged. 

Part  IV. 
AUomey**  Ftei.  £    a.    d. 

For  preparing,  presenting,  &c  the  certifi* 
CAte  of  the  snm  due  on  foot  of  any 
deuee^asinseoiioa  11  ofthig  Act      0     1     0 


T>  the  plaintiflTs  attorney  in  full  for  all 
proceedings  as  to  the  re- execution  of 
ejectment  decrees,  under  the  4drd 
section  of  this  Act,  and  making  the 
application  to  the  coort,  as  thereby 
directed...  ...  ...     0  10     6 

For  attending  the  clerk  of  the  peace  with 

any  affidavit  to  be  filed  under  the 

special  I  revisions  of  the  44th  and 

52iid  sections  of  this  Act  ...     0     1     0 

Not  to  l)e  chargeable  against  the 

opposite  party. 

Part  V. 

Process  Officers  Fe€s.  £    a.    d. 

Serving  civil  bill  in  any  case  whei-e  there 
is  but  one  defendant,  or  several  de- 
fendanta  residing  in  the  same  house, 
where  the  snm  .nought  to  be  recovered 
shall  not  exceed  10^...  ...     0    0     6 

For  serving  two  or  more  defendants  not 
residing  in  the  same  dwelling- house, 
where  the  sum  sought  to  be  recovered 
shall  not  exieed  10/  ...  ...     0     1     0 

For  serving  one  defendant,  or  several  de- 
fendants resitting  in  the  same  house, 
where  the  sum  Bought  to  be  recovered 
shall  exceed  10^       ...  ...     0     1     0 

For  serving  two  or  more  defendants  not 
residing  in  the  same  dwelling  honse, 
where  the  snm  sought  to  be  reu>vercd 
shall  exceed  10^       •••  ...     0    2     0 


SCHEDULE  (C.) 

Ads  and  parts  of  Acts  to  he  repealed^  so  far  only  as 
they  may  relaie  to  any  proceedinys  by  civU  bitt 
under  this  Act 
Tlie  portion  printed  in  Italics  shows  the  estont  of  repsal. 

.14  &  15  Vict  c.  57. — An  Act  to  consolidate  and 
amend  the  Laws  relating  to  Civil  Bills  and  the 
Courts  of  Quarter  Sessions  in  Ireland,  and  to 
transfer  to  the  Assistant  Barristers  certain  Jorin* 
diction  as  to  hisoIvcDt  l>ebtor8. —iSseft'on  95. 
So  much  oj  the  forms  26  and  27,  Schedule  {€.) 
as  relate  to  the  Jorms  of  the  sheriffs  warratUs  to 
special  bailiffs  of  the  plaintiffs  nomination  on 
decrees  and  dismisses.  So  mudi  of  section  139« 
providing  ihat  no  civil  bill  decree  for  possession 
of  any  lands  or  tenements^  or  any  affii  manoe  of 
such  deere^^  shall  be  renewed,  savejor  the  cosU 
therein  deereeti^  as  is  inconsistent  with  the  power 
of  renewal  specially  given  by  this  Act.  See  ion 
1 45.  jSec/ton  1 46.  Section  1 47.  So  much  of 
section  152,  and  schedule  (D.)  therein  referred 
to  relating  to  Jees  payable  to  sl^rij^^  procexe 
eervers.  and  keepers,  as  is  inconsistent  wiUi  the 
fees  given  to  them  by  this  Act. 

23  «&  24  Vict.  c.  154. — An  Act  to  consolidate  and 
amend  the  Law  of  Landlord  and  Tenant  in  Ire- 
land.—^ec/ion  92.     lotion  93. 


CAP   C. 

An  Act  to  confirm  certain  proceedings  of  the  Justices 
for  the  County  of  SusseiP. 

[29thJulgl864J] 
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CAP.  CL 

An  Act  to  amend  the  Act  for  the  better  Management 
of  Highwajs  in  England.      [29(h  Juljf,  1864.] 

CAP.  CII. 

Aa  Act   for  amending  The  Harwich  Uarboar  Act, 

1863.  [29ih /ii/y.  1864] 


CAP.  cm. 

An  Act  to  aathorize  the  Acquisition  of  Lands  by  the 
Admiralty  with  a  v'ew  to  the  Extension  of  Ports- 
mouth  Dockyard,  and  for  other  purposes  connected 
theiewith.  [29th /tt/y,  1864.) 


CAP.  CIV. 
An  Act  to  extend  the  Powers  of  the  Public  Works 
(Manafactnring  Districts)  Act,  1863. 

[29ih,/tt/y,  1864] 


CAP.  CX\ 
An  Act  to  explain  the  >>ututes    of  her  present  Ma- 
jesty for  amending  the  Laws  relating  to  the  Remo- 
val of  the  pour.  [29tb  Jo/y,  1864.] 

CAP.  CVL 
An  Act  to  authorize  the  Lords  Commissioners  of  the 
Treasury  to  make  Provision  in  regard  to  the  Sala- 
ries of  ceruiu  Sheriffs  Substitute  in  Scotland. 

[29th  July,  1664.] 


CAP.  CVIL 
An  Act  to  confirm  a  Provisional  Order  under  '*  The 
Draiosge  and   Improvement   of  Lands  {Irdand) 
Act,  1 863.»»  [29th  July,  1 864  ] 

26  ^  27  Vic.  c.  88. 
Sec  1.  Provisioned  order  in  schedule  confirmed. 

2.  Nothing  in  26  atid  27  Vict.,  c  88,  construed 

to  render  legal  works  thai  would  have  been 
illegal  if  Act  had  tioipasfitd. 

3.  Short  title. 

*Where.vs  the  Commissioners  of  Public  Works  ill 
Ireland  have,  in  pursuance  of  **The  Drainage  snd 
Iiupruvemeut  of  1  and  Act  (Ireland),  lh6-3,'^  duly 
made  the  provisional  order  coutained  in  the  schedule 
to  this  Act  annexed,  and  it  is  by  the  said  Act  pro- 
vided that  no  such  oider  shall  be  of  any  validity  what- 
ever until  it  shall  have  been  confirmed  by  Parliament  • 
and  it  is  expedient  that  the  said  order  should  be  su 
cuuHrmed:'  Be  it  theietbre  euacced  by  the  Queen^s 
luost  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  8|»iritual  and  temporal,  and  com- 
luuiis,  in  this  present  Parliament  assembled,  and  ki/y 
ihe  authority  of  the  same,  as  follows: 

1.  The  provisional  onler  contained  in  the  schedule 
hereunto  annexed  is  hereby  confirmed,  and  from  and 
afrer  the  passing  of  this  Act  shall  be  deemed  to  be  a 
public  general  Act  of  Parliament  of  tho  like  force  and 
effect  as  if  the  provisions  of  the  same  had  t)een  euacted 
iu  the  body  of  this  Act. 

2.  It  is  hereby  declared,  that,  as  against  any  per- 
flou  owttiag  or  interested  in  any  land  oir  other,  property 


situate  beyond  the  limits  of  the  jorisdietion  of  the 
board  established  by  this  Act,  nothuig  oontained  iu 
the  said  Drainage  and  Improvement  of  Land  Act  (Ire- 
land), 1863  or  iu  the  said  provisional  order,  or  in 
this  Act,  shall  be  construed  to  render  legal  any  work 
executed  or  to  be  executed  by  such  board  that  would, 
if  the  said  Acts  had  not  been  p»«sed,  have  been  illegal 
by  reason  of  its  injuriously  affecting  such  land  or  pro- 
perty; and  any  damages  adjudged  to  be  paid  by  the 
said  board  to  any  person  as  aforesaid  shall  be  deemed 
to  be  part  of  the  costs  incarred  by  nuch  board  in  de- 
fending legal  proceedings  instituted  an^iii-t  them,  and 
shall  be  defrayed  in  manner  in  which  the  said  costs 
are  authorized  to  be  defi'ayed  by  ''  The  Diainage  and 
Improvement  of  Lands  Act  (Ireland),  1863." 

3.  The  Act  may  be  cited  for  ail  purposes  as  The 
Drainage  and  Improvement  of  Lands  Supplemental 
Act,  Irelafid,  1864, 

SCHEDULE  to  which  the  Act  refers. 

Drainage  and  Impbotsmemt  of  Lamos  Act 

(Ireland),  1863. 

In  the  matter  of  Athbot  D  (AInaqb  District,  County 

of  Meath. 

Whereas  certain  proprietors  of  and  persons  inte- 
rested in  the  lands  adjoining  the  Athboy  river,  on  or 
about  the  2^th  day  of  January,  1864,  presented  their 
petition  to  the  Commissiioners  of  Public  Works  in 
Ireland  under  the  Provisions  of  the  Drainage  and  Im- 
provement of  Lauds  Act  (Ireland),  1863,  accompanied 
by  the  proper  schedules,  maps,  plans,  sections,  and  esti- 
mates, together  with  other  particulars  and  information 
required  by  the  said  Act,  showings  by  reference  tolhe 
said  maps,  the  boundaries  and  area  of  the  proposed 
drainage  districts,  and  stating  the  exigencies  rendering 
the  formation  of  such  drainage  district  necessa>7,  and 
praying  that  the  said  lauds  within  the  proposed  (listrict 
should  be  constituted  a  separate  draiuage  didtrict  under 
the  provisions  of  the  said  Act: 

And  whereas  the  said  commissioners  referred  the 
same  to  Samuel  U.  Roberts,  Esquire  Civil  Engineer, 
an  inspector  duly  appointed  under  the  said  Act : 

And  whereas  all  notices  and  inquiries  required  by 
the  said  Act  have  been  duly  given  and  made  and  the 
said  inspector  has  duly  re|)orted  to  ns,  the  said  com- 
niissioiMrs,  ,in  writing,  the  i-esult  of  his  inquiries;  and 
we,  the  said  commissioners,  have  duly  considered  the 
same,  and  no  objections  to  the  report  of  the  said  in- 
spector have  been  made  to  ns,  and  all  preliminaries 
required  by  the  said  Act  to  precede  the  making  or  this 
provisional  order  have  been  performed  and  complied 
with : 

And  whereas  we,  the  said  Commissioners  of  Public 
Works  in  Ireland,  upon  consideration  of  the  premises, 
are  satisfied  of  the  propriety  of  con^tiluting  the  pro- 
posed separate  drainage  district,  and  that  the  proprie- 
tors of  two  third  parts  in  value  of  the  lands  in  the 
proposed  district  are  in  favonr  thereof,  and  have  sub- 
seqaently  to  the  date  of  the  report  of  the  said  inspector 
assented  thereto  in  writing; 

Now.  therefore,  in  pursaance  of  the  power  g!vpn  to 
us  by  the  said  Act,  we,  the  Commissioners  of  Public 
Works  in  Ireland,  do,  by  this  provisional  order  under 
our  common  seal,  constitute  the  area  in  the  said  peti- 
tion and  report  (aud.tiie:tMNUid«ries  and  extent  of 
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which  are  set  forth  within  jellow  llaes  on  certain  maps 
to  which  we  have  eaoaed  onr  common  seal  to  be  at- 
tached, and  which  maps  are  deposited  in  the  office  of 
Pobiic  Works  in  IreUnd)  a  separate  drainage  district, 
bjthe  name  of  <«  The  Athboy  River  Drainage  District  ;*' 
and  we  do  declare  that  the  lands  to  be  purchased  for 
the  proposed  worlu  in  snch  district  (snbject  to  snch 
alterations  and  deviations  therefrom  as  we,  the  said 
commissioners,  may  hereafter  sanction)  are  the  lands 
in  that  behalf  shown  and  set  forth  in  the  said  maps 
and  the  schedole  thereto  annexed,  marked  with  the 
letter  B.  and  also  sealed  with  onr  common  seal. 

And  we,  the  said  commiifoionera  of  public  works,  do, 
by  this  oor  order,  order  and  direct  that  the  time  for 
completion  of  the  necessary  works  in  the  said  district 
shall  be  limited  to  the  first  day  of  July  which  will  be 
in  the  year  one  thousand  eight  hundred  and  sixty-six. 

And  we  do  further  by  this  our  provisional  order 
make  the  following  regulations  with  respect  to  the 
drainage  board: 

That  the  drainage  board  for  the  sud  district  shall 

consist  of  seven  members: 
That  the  following  persons  shall  be  the  members 
of  the  first  drainage  board,  viz. : — 

William  Chapman,  South  Hill  in  the  Oounty 

of  Westmeath,  esquire; 
George  A.   Rotheram,  of  Kilbride  in  the 

County  of  Meath,  esquire; 
Henry  Atkinson,  of  Frankville  in  the  County 

of  Meath,  esquire; 
Matthew  Morrison,  of  Bachelor's  Walk  in 

the  city  of  Dublin,  esquire; 
Edward    Thomas    Stapleton,    of   College 

Qreen,  in  the  city  of  Dublin,  esquure; 
Abraham   CoUes,   of   Ballyfallen    in    the 

County  of  Meath,  esquire; 
Nathaniel  Hone  Dyas,  of  Athboy  House,  in 

the  County  of  Meath,  esquire; 

That  the  first  meeting  of  the  said  board  shall  be 
summoned  by  notice  under  the  hands  of  any 
two  or  more  of  the  sud  board  published  in  the 
Dublin  Gazette,  and  some  newspaper  generally 
circulated  in  the  said  district,  at  least  fourteen 
days  next  before  the  day  of  meeting: 
That  the  qnalification  of  any  subsequent  member 
of  the  said  board  shall  be,  that  he  shall  be  the 
proprietor  (as  defined  bv  the  said  Act,  and  the 
Acts  referred  to  therein  or  incorporated  there- 
with,) of  not  less  than  twenty  acres  of  land 
Bituate  within  the  area  of  the  said  district,  or 
the  land  agent  for  the  time  being  of  a  person 
being  a  proprietor  as  aforesaid  of  not  less  than 
one  hundred  acres  of  land  situate  within  the 
area  of  said  district,  and  acting  as  receiver  of 
the  renU  and  profits  of  such  lands: 
That  the  members  of  the  first  board  shall  vacate 
their  offices  on  the  first  Thursday  in 
September  in  the  year  following  the  date 
of  this  provisional  order: 
That  the  electors  for  members  of  the  drain- 
age boaitl  shall  be  the  persons  in  that 
behalf  mentioned  in  the  said  Act:  pro- 
vided always,  that  no  such  elector  shall 
be  entitled  to  vote  or  exercise  any  privi- 


lege as  such  unless  the  land  of  which  he 
is  the  proprietor,  or  some  portion  thi^reoft 
shall  be  rateable  on  account  of  the  works 
in  the  district,  and  he  shall  have  pre- 
viously paid  all  rates  or  arrears  of  rates 
which  may  be  payable  by  him  in  respect 
of  any  dramage  rate  for  the  aforesaid 
district. 
In  witness  whereof,  we,  the  sud  commis- 
sioners of  public  works  in  Ireland,  have 
hereunto  caused  our  common  seal  to  be 
affixed  this  fourth  day  of  July  one  thou- 
sand eight  hundred  and  dxtyfonr. 

£.  HOBNSBT.      (L.S.) 

Office  of  Public  Works, 
Dublin. 


CAP.  CVIIL 
An  Act  to  amend  **  The  West  Indian  Incumbered 
Estates  Acts.'*  [29th  Jti/y,  1864.] 


CAP.  CIX, 
An  Act  for  providing  a  further  Sum  towards  defraying 
the  Expenses  of  constructing  Fortifications  for  the 
Protection  of  the  Royal  Arsenals  and  Dockyards 
and  the  Ports  of  Dover  and  Portland,  and  of  crea- 
ting a  Central  Arsenal  [29th  July,  1864.] 

CAP.  ex. 
An  Act  for  the  Amendment  of  the  Law  relating  to  the 
Mitigation  of  Penalties.  [29tb  Julff,  1 864.] 

CAP.  CXI. 

An  Act  to  transfer  certain  Houses  in  and  near  Cran- 

bourne  Street  in  the  City  of  Westminster  from  the 

Commissioners  of  Her  Majesty's  Works  to  Her 

MajeGty,  for  the  Considerations  therein  mentioned. 

[29th  July,  1864.^ 

CAP.  CXIL 
An  Act  to  amend  the  Law  relating  to  future  Judg 
mentSy  Statutes,  and  Recognizances. 

[29thJ-dir.  18C4.J 

CAP.  CXIII. 
An  Act  to  amend  the  Laws  relating  to  the  Conser- 
vancy of  the  River  Thames;  and  for  other  pnrposes 
relating  thereto.  [29th  July,  1864.] 

CAP.  CXIV. 
The  Improvement  of  Land  Act,  1864. 

[29th  July,  1864.] 

12  d*  13  Viot.c  100. 

Sec.  1.  Recited  Act  12  ^  13  Vict.  c.  100,  repealed. 

CoiofissiONBRs,  Lamtownbbs,  Ac. 

2.  Interpretation  of  **  the  commissioners,^^  1  ^ 
2  TT.  4,  c  33.    5*6  Vict,  e.  89. 

3.  Provisions  of  9  4p  10  Vict,  c  101,  j-c^  to 
extend  and  he  appUeable  to  proceedings  of 
commtsstoners* 

4.  Assistant  commissioners  may  take  declara- 
tions and  examine  wUnesses. 

6.  Punishment  of  persons  giving  false  evidence. 


a  bios  Ob  oa<)  ■ias  ■) 


